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ACTIONS. 

See  History  of  Law;  Pleading. 

ADMINISTRATION. 

Of  estates,  see  Executors  and  Admin- 
istrators. 

ADMINISTRATIVE  LAW. 

See  also  Constitutional  Law;  History 
of  Law;  International  Law. 

Growth  of  theory  of  responsibility  of 
state  for  acts  of  executive  ofl&cials: 
environment  of  French  admin- 
istrative law.  467-470 

Work  of  draft  boards  created  by  Selec- 
tive Service  Act.  433 

ADMIRALTY. 

See  also  Conflict  of  Laws;  Maritime 
Liens;  Seamen;  Shipping. 

Jurisdiction:  Immunity  of  govern- 
ment vessels  from  libel.  727 
Test  of  jurisdiction  over  contracts. 

853 
Torts:  Recovery  for  death  in  coUison 
at  sea.  713,  727 

Contracts :  Right  to  complete  voyage 
and  earn  freight  after  abandon- 
ment of  ship  at  sea  owing  to 
submarine  attack.  835 

When  right  to  freight  begins.       581 
Practice:    Suit    against    nonresident 
enemy  alien.  285 

ADMISSIONS. 

See  under  Evidence. 

ADOPTION. 

See  also  Descent  and  Distribution. 
Specific  performance  of    contract    to 
adopt:  right  of  inheritance.     854 

ADVERSE  POSSESSION. 

See  also  Limitations  of  Action;  Title, 
Ownership  and  Possession. 

Policy  and  operation  of  the  statutes 
of  limitation.  135-147 

Continuity  of  adverse  possession: 
Privity  and  tacking  between  succes- 
sive holders.  147-159 


Whether  sale  of  land  on  foreclosure 
of  tax  lien  interrupts  adverse 
possession.  844,  854 

AFFREIGHTMENT. 

See  Admiralty;  Shipping. 
AGENCY. 

See  also  Carriers;  Corporations;  Evi- 
dence; Master  and  Servant;  Torts. 
Creation  of  agency:  Distinction  be- 
tween   relation    of    principal    to 
agent    and    of     corporation     to 
stockholder:   subsidiary   corpora- 
tions. 426 
Principal's  liability  to  third  per- 
sons in  tort:  Charitable  corpo- 
rations: liability  for  neghgence  of 
agents.  293 
Respondeat    superior:    extension  of 
the    doctrine   to   hold   the   state 
liable  for  its  servants.       447-472 
Scope  of  agent's  employment  as  test 
of  liability.  172 
AIRPLANE. 

See  under  Trespass  to  Realty. 
ALIENS. 

Operation  of  draft  regulations  against 
aliens  within  ages  liable  for  mil- 
itary service.  433 
Status  of  alien  enemies  in  the  courts  of 
a  belligerent.  737 
Suit  in  admiralty  against  nonresident 
enemy  alien.  285 
Naturalization  of  aliens:  Cancella- 
tion of  naturalization.              971 
Expatriation,   whether  an  absolute 
or  qualified  right.                      160 
Naturalization  in  time  of  war        163 
ANIMALS. 
Trespass  on  realty  by  animals: 
Liability  without  proof  of  scienter. 
420,  431 
APPEAL  AND  ERROR. 
See  also  New  Trial. 
Determination  and  disposition  of 
cause:   Unavoidable  destruction 
of  record  by  fire.                        572 
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ARBITRATION  AND  AWARD. 

Industrial  arbitration,  see  under  Mas- 
ter and  Servant,  Trade   Unions. 
Commercial  Arbitration.  684 

ASSIGNMENTS. 

Of    choses   in    action,    see   Choses   in 
Action. 

ATTORNEYS. 
Privileges  attached  to  the  office: 


Book  Reviews  ;  in  plain  type  to  Recent  Cases; 

Forcing  an  attorney  to  withdraw 
from  suit  as  contempt  of  court. 

174 

Relation  between  attorney  and 
client:  See  also  under  Witnesses. 
Privileged  communications:  commu- 
nication made  under  mistake  to 
attorney  of  opposite  party.       290 

Professional  ethics:  Solicitation  of 
business  by  means  of  personal 
letters.  573 


B 

BANKRUPTCY. 
Bankruptcy    Act    of    1898    and 
axnen<hnents. 

§  18  b.  8S4 

§  57  g-  286 

§  57  i-  286 

§59/.  854 

Preferences:  Payment  to  the  holder 
of  a  note  as  a  preference  to  the  in- 
dorser  or  surety.  286 

Transfer  pursuant   to  prior  agree- 
ment   liquidating    the    damages. 

728 

Procedure  and  practice:  Whether 

prior   adjudication   is   conclusive 

against  creditor  who  has  received 

preference.  854 

BANKS  AND  BANKING. 

See  also  Bills  and  Notes;  Corporations. 

Forged  instruments,  see  under  Bills 
and  Notes.  ^ 

Letters  of  Credit,  see  under  Bills  and 
Notes. 

Deposits:  When  taxable,  see  Conflict 

of  Laws;  Taxation. 

Liability  to  depositor  for  payment 

of  forged  checks:  when  drawer's 

negligence  a  defense.  287 

National  banks :  Authority  of  Federal 
Reserve  Board  to  permit  national 
banks  to  act  as  trust  companies. 
68Q-6g4 
Validity  of  state  tax  on  shares  with- 
out deduction  for  taxable  stock 
held  by  bank  in  another  national 
bank.  727 

BILLS  AND  NOTES. 

See  also  Choses  in  Action;  Conflict  of 
Laws;  Suretyship. 

Negotiable  Instruments  Law: 

§  I.  755 

§  2.  764,  7^0 

§3.  663 


753,  755,  757,  759,  77i,  775 
772,  773,  783 
^SS 
773 
761 
761 
729 
761 
759 

negotiable  in- 

986 

Certainty    in 


§  14- 

§36. 

§52. 

§57- 

§58. 

§  117. 

§  151- 

Chafee's    Cases    on 
struments. 
Formal    requisites : 

amount:  in  general.  74g-75i 
option  in  holder  to  sell  col- 
lateral    in     a     contingency. 
777-7S8 
Certainty     in     time:     in     general. 
753-756 

instruments  payable  on  or 

before  certain  day.        757-7^6 

convertible         instruments. 

762-763 
instruments    with    accelera- 
tion provision   in   case  of   de- 
fault of  instalments  or  interest. 
763-769 
acceleration    by   an   extrin- 
sic fact.  770-772 

acceleration  if  holder  deems 

himself  insecure.  773~776 
Conflict  of  laws  relating  to  bills  and 
notes.  983 
Negotiabihty:    acceleration   provis- 
ions in  time  paper.           747-788 
effect  of  authorization  of  at- 
torney   of    record    to    confess 
judgment    against    maker    at 
maturity.                         77^-773 
chattel   notes   reciting   con- 
sideration to  be  a  conditional 
sale.                                  775-777 
Purchasers     for     value     without 
notice:  Burden  of  proof  in  suit 
for  cancellation.  729 
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Rights  of  a  payee  against  an  irreg- 
ular indorser.  855 
Defenses:  Discharge  of  surety  by 
reason  of  acceleration  of  maturity 
without  disclosure.  734 
Doctrine  of  Price  v.  Neal:  Pay- 
ment of  bill  of  exchange  with 
forged  bill  of  lading  attached. 

660,  573 
Checks:    Bank's    liability    for    pay- 
ment    of     forged     checks     when 
drawer  is  negligent.  287 

Negligence  of  drawer.  80 

Recovery  from  payee  after  pay- 
ment by  mistake  of  post-dated 
check.  579 

Letters  of  credit: 

Nature  and  origin.  j-5 

Continental  law.  ^-g 

Common-law  conceptions.         10-20 

offer,     resulting    in    simple 

contract.  10-13 

guaranty.  13-15 

contract  for  benefit  of  third 

party.  15-16 

estoppel.  16-18 

Types.  20-28 

Assignability.  28-ji 

Revocability.  31-32 

Conditions  and  expiration.       32-37 


The  letter  of  credit  as  a  self-suffic- 
ing instrument  of  the  law  mer- 
chant. 37-39 
Statutes:    Bills   of    Exchange     Act: 
payee  not  a  holder  in  due  course. 

8SS 
Demand  notes:  Date  of  maturity. 

75S 
BILLS   OF   LADING. 

See  also  Carriers;  Constitutional  Law; 

Sales. 
Forgery  of  an  interstate  bill  of  lading 

as  a  federal  crime.  557,  574 

BONDS. 

Bondholders  as  tenants  in  common. 

,     .  489 

Liens  of  different  classes  of  bonds  in 

railway  reorganization.     503-506 

Railroad  war  bonds.  708 

BREACH  OF  MARRIAGE  PROMISE. 

Promise    to    marry    by    one    already 
married.  679-683 

BURDEN  OF  PROOF. 
Duty  of  going  forward  with  evi- 
dence   in    particiilar    cases: 

Fraud:     bill     for     cancellation     of 
negotiable  instrument.  729 

Res  ipsa  loquitur:  serving  of  unwhole- 
some food.  73 


CANADIAN  LAW. 

See  under  History  of  Law, 

CANCELLATION  OF  INSTRU- 
MENTS. 

Negotiable    instruments:  burden    of 

proof.  729 

CARRIERS. 

See  also  Constitutional  Law;  Interstate 
Commerce;    Public   Service   Com- 
panies; Railroads. 
Who  are  conxtnon  carriers:  Exclusive 
service  to  coke  plant.  288 

Control  and  regulation:  Right  of 
carrier  to  recover  excess  value 
of  services.  428,  432 

Value  of  service  as  a  factor  in  rate 
making.  516-556 

Federal  regulation:  Hours  of  Ser- 
vice Act  as  applied  to  terminal 
companies.  860 

Safety  Appliance  Act.  288 

State  regulation:  Consent  of  state 
as  condition  precedent  to  cessa- 
tion of  operation  and  disman- 
tling plant.  716,  736 


State  power  over  intrastate  railroad 
rates  during  federal  control. 

299-314 
Duty   to   transport   and   deliver: 

Liability  of  carrier  for  act  of 
foreign  agent  in  accordance  with 
foreign  law.  856 

Bills  of  lading:  Forgery  of  interstate 
bill  of  lading  as  a  federal  crime. 
557,  574 
Liability  of  carrier  on  outstanding 
bill  if  goods  are  returned  to  con- 
signor. 736 
Personal   injuries   to  passengers: 
Evidence  of  negligence. 

CHARITIES     AND     TRUSTS    FOR 
CHARITABLE   USES. 

See  also  Legacies  and  Devises. 

Rights  and  liabilities  of  charitable 
organizations:  Liability  to  in- 
jured employee,  under  workmen's 
compensation  act.  85 

Tort  liability:  negligence  of  agents. 

293 
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CHARTER  PARTY. 

See  Contracts. 

CHATTELS. 

See  Equitable  Servitudes. 

CHECKS. 

See  under  Bills  and  Notes. 

CHILD   LABOR   LAW. 

See  under  Interstate  Commerce. 

CHOSES  IN   ACTION. 

See  also  Conflict  of  Laws. 
What  may  be  assigned:  Letters  of 
credit.  28-31 

Rights  and  liabilities  of  assignee: 

Equitable  chose:  prior  notice  by 
assignee  to  trustee.  431 

CIVIL  LAW. 

See  also  Roman  Law. 
British  administration  of  Roman- 
Dutch  Law.  70 
Letters  of  credit.  5-9 
Napoleon  and  his  code.  114-134 
Water:  French  law  and  common  law. 

869 
CODES. 

See  also  History  of  Law. 

Code  practice  in  New  York.  445 

Napoleon  and  his  code.  1 14-134 

Earlier  schemes  of  codification. 

I I 5-1 17 

Napoleon's    code    commission. 

iiy-iig 

Models  and  sources.      119-123 

Napoleon's  part.  123-127 

Influence  abroad.  127-128 

Estimate  of  the  code.  128-134 

COMMON   LAW. 

See  also  History  of  Law. 

Erroneous  assumption  that  the  com- 
mon law  is  the  order  of  nature. 

70 

Roman  law  and  military  law  com- 
pared with  the  common  law. 

349-373 

Unwillingness  to  accept  features  of  the 

law  merchant.  9-10,  37-39 

Water:  French  law  and  common  law. 

869 
CONFLICT   OF   LAWS. 

See  also  Bills  and  Notes;  Death  By 
Wrongful  Act;  Domicile;  Judg- 
ments; Limitation  of  Actions. 
Extent  of  governmental  power: 
Basis  of  jurisdiction  over  torts 
on  the  high  seas.  714 

Jurisdiction  to  tax.  5^7-^33 

Immunity  of  sovereign's  vessels  from 
libel.  727 


Book  Reviews;  in  plain  type  to  Recent  Cases; 

Recognition  of  foreign  judgments : 

Fraud:  how  far  a  ground  for  dis- 
regarding foreign  divorce  decree. 

177 
Recognition  of  foreign  penal  laws : 
Whether  death  statutes  are  penal 
or  compensatory.  172 

Concurrent  jurisdiction:  Civil  and 
military  tribunals:  jurisdiction 
over  one  awaiting  sentence  for 
crime.  576 

Situs  of  choses  in  action:  Juris- 
diction to  tax.  600-609 
Jurisdiction   of   courts:   personal 
jiuisdiction:    Nonresidents    do- 
ing business  within  a  state. 

871-891 
Jurisdiction  for  divorce:  Domicile 
in  extraterritorial  community.  432 
Jurisdiction   of   courts:   jurisdic- 
tion  quasi   in   rem:    Garnish- 
ment. 575 
Remedies:    right   of   action:    Re- 
covery   for    death    by    wrongful 
act  in  collision  at  sea.      713,  727 
Marriage:    Foreign   marriage   within 
prohibited  period  in  spite  of  di- 
vorce at  domicile  forbidding  re- 
marriage. 574 
Marriage  by  proxy  in  its  interna- 
tional aspects.                    483-488 
Nullification:  jurisdiction.    806-824 

Canon  law.  808-809 

English  decisions.      814-818 

American  decisions.    815-823 

Proposed  uniform  American 

statute.  823-824 

Validity  of  marriages  by  mail. 

848j  862 
Rights  in  property:  Trust  created 
by    deed    inter    vivos:    what    law 
governs.  729 

Testamentary    succession:    Equi- 
table election.  288 
Obligations    ex    delicto:    creation 
and      enforcement:      Enforce- 
ment of  maritime  liens.             574 
Making  and  validity  of  contracts : 
Interpretation:  what  law  governs 
in  case  of  bills  of  exchange  and 
bills   of    lading   in   foreign   com- 
merce.                                         563 
The  conflict  of  laws  relating  to  bills 
and  notes.                                   983 

CONSIDERATION. 

See  also  History  of  Law;  Trusts. 

Theories  of  consideration:  Igno- 
rance of  impossibility  as  affecting 
consideration.  679-688 
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CONSTITUTIONAL  LAW. 

See  also  Elections;  Interstate  Com- 
merce; Mechanics'  liens;  Munici- 
pal Corporations;  States;  Statutes; 
War. 

Nature  and  development  of  con- 
stitutional government.  Ca- 
nadian constitutional  law.  682 
Constitutional  power  and  world 
affairs.  984 

The  government  of  the  British 
Empire.  442 

Construction,  operation  and  en- 
forcement of  Constitutions : 
Federal  power  over  lands  of  United 
States  within  a  state.       721,  730 

Powers  of  the  executive :  Control  of 
intrastate  railroad  rates  during 
federal  control  under  the  war 
power.  300-314 

Powers  of  the  judiciary:  Advisory 
opinions:  appeals.  80 

Powers  of  legislature:  taxation: 
Harrison  Anti-Narcotic  Act  as  an 
encroachment  on  state  police 
power.  846,  851 

Powers  of  the  legislature:  dele- 
gation of  powers :  Redelegation 
of  delegated  powers.  87 

Powers  of  legislature:  money: 
Authority  to  national  banks  to 
act  as  trust  companies.  68g-6g4 
Interpretation  of  National  Bank- 
ing Act  (Rev.  Stat.  §  5219).    727 

Impairments  of  the  obligation  of 
contracts:  Mechanics'  liens  as  a 
direct  right  to  subcontractor.   178 

.  Whether  protection  of  minority 
bondholders  requires  upset  prices 
in  corporate  reorganization. 

493-515 
Due  process  of  law:  Federal  statute 
against  shipping  liquor  into  states 
that  prohibit  its  manufacture  and 
sale.  733 

Fifth  amendment  as  a  limitation 
upon  power  of  Congress  to  pass 
child  labor  law.  45-67,  81 

Finality  of  decisions  of  draft  boards 
created  under  Selective  Service 
Act.  ^  433 

Fourteenth  Amendment  in  its  bear- 
ing on  the  taxing  power  of  the 
states.        sSg,  591-593,  603-609, 
611-619 
Historical  development  of  doctrine 
of  due  process.  218-233 

Reasons    for    adoption     of 

Fifth  Amendment.  220 


Interpretation       of       Fifth 

Amendment  before  1865. 

221-224 
Adoption  and  early  interpre- 
tation of   Fourteenth  Amend- 
ment. 224-227 
Jurisdiction  over  nonresidents  doing 
business  within  a  state.      871-891 
Limitation  of  fees  of  employment 
agencies.  856 
Position    of    foreign    corporations. 

864 
Rules  for  assessment  of  state  taxes 
upon  property  employed  in  inter- 
state commerce.  234-265 
State    statute   prohibiting   require- 
ment that  employee  hand  over 
tips    a    violation    of    Fourteenth 
Amendment.  173 
The  doctrine  of  due  process  of  law 
as  accepted  in  1919.          218-233 
Personal  rights:  civil,  political  and 
religious.     Freedom  of  speech  in 
war    time:    the    espionage    act. 
417,  434,  934-940,  961-968,  972 

In  general.  932-934 

The  First  Amendment  as  a 

declaration  of  policy.     934-938 

Blackstone's    interpretation 

of  free  speech.  938-940 

Use  and  abuse  of   freedom 

of  utterance.  940-944 

Social      purpose      of      free 

speech.  945-95^ 

Judicial     interpretation     of 

Espionage  Act  of  191 7. 

959-969 
Dangers    arising    from    ad- 
ministrative restrictions 

970-973 

Liability  to  military  service  of  one 

awaiting  sentence  for  crime.     576 

Liberty     of     contract:     injunction 

against  strikes  in  war  time. 

837,  859 
Privileges,  inununities  and  class 
legislation:  Compulsory  arbitra- 
tion of  industrial  disputes  in  Aus- 
tralia. 189-217 
Enforcement  of  highway  regula- 
tions against  members  of  military 
forces  of  United  States,  while  en- 
gaged in  official  duties.  81 

CONTEMPT. 

Acts    and    conduct    constituting 

contempt:  Bringing  pressure  to 

bear  on  attorney.  174 

Public  assault  on  alleged  informer. 

857 
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CONTRACTS. 

See  also  Admiralty;  Agency;  Consider- 
ation; Damages;  Illegal  Contracts; 
Insurance ;  Mechanics'  Liens; 
Offer  and  Acceptance;  Seamen; 
Shipping;  Specific  Performance; 
Suretyship;  Vendor  and  Purchaser. 

Capacity  of  parties,  see  Corporations. 

Illegality  as  a  defense,  see  Illegal  Con- 
tracts. 

Contracts  implied  in  fact:  Agree- 
ment by  promisee  to  act  as  trustee 
in  sole  beneficiary  contract.      289 

Construction  of  contracts:  Con- 
tracts of  affreightment.  581 
Contracts  of  employment  of  artists. 

435 
Happenings,  which,  if  contemplated 
by  parties,  would  be  deemed  to 
excuse  nonperformance.  82 

Meaning  of   "restraint  of  princes" 
in  charter  parties. 
Defenses:   impossibility:    Practical 
impossibility  due  to  war-time  reg- 
ulations. ySg-Sos 

Removal   of   subject-matter 

by  requisitioning.  ygi-'jgz 

Compulsory        government 

orders  for  production.   'jg2-yg4 
Interference      by      govern- 
ment with  materials  needed  in 
production  —  coal  regulations. 
793-796 
Ignorance  of  impossibility  as  affect- 
ing consideration.  6yg-688 
Impossibility  due  to  submission  of 
faulty  plans  by  defendant.       738 
Non-binding  regulations  en- 
forceable indirectly — priorities. 
79S-803 
Public  policy  as  defense  for  non- 
performance. 81 
"Restraint  of  princes"  in  charter- 
party.                                          839 
Suits  by  third  persons  not  parties 
to   the    contract:    Sole   benefi- 
ciary. 82 

English  law:  charter  parties. 

289 
Theory  of  letters  of  credit  as  con- 
tracts for  benefit  of  third  party. 
15-16,  22,  24-25 
Particular   classes    of    contracts: 
Long   term    contracts   as   to    rates 
between  public  service  company 
and  consumer:  whether  valid. 

79,  88 

Charter  parties:  right  of  charterers 

to  recover  commission  from  ship 

owners  as  trustees  for  brokers. 

289 


CONTRIBUTORY  NEGLIGENCE. 

See  also  Infants. 

Persons  under  disability:  Duty  of 
care  required  of  children.         434 

COPYRIGHT. 

See  also  Equitable  Servitudes. 
Whether  covenant  by  assignee  to  pay 
royalties  is  an  equitable  servitude 
■     binding  subsequent  assignees. 

278,  290 
CORPORATIONS. 

See  also  Agency;  Bankruptcy ;  Banks 
and  Banking;  Charities  and  Trusts 
for  Charitable  Uses,  Conflict  of 
Laws;  Interstate  Commerce;  Muni- 
cipal Corporations;  Negligence; 
Pufflic  Service  Companies;  Re- 
ceivers; Taxation. 

Nature  of  corporation:  Corporate 
personality.  68g,  864 

Citizenship  and  domicile  of  cor- 
porations :  Federal  incorpora- 
tion: powers  of  corporations 
created  by  Congress.         68g-yo8 

Charters :  grant,  construction  and 
amendment.  717 

Ultra  vires:  what  acts  are  ultra 
vires:  Ill-defined  objects  of  in- 
corporation. 279,  290 

Directors  and  other  officers :  Illegal- 
ity of  agreement  by  officer  of  cor- 
poration to  procure  a  contract 
from  the  corporation.  858 

Stockholders:  rights  incident  to 
membership :  Participation  in 
reorganization  of  insolvent  cor- 
poration. 507-513 

Stockholders:  individual  liability 
to  corporations  and  creditors : 
Effect  of  ownership  of  entire  stock 
by  another  corporation:  subsidi- 
ary corporations  as  agents. 

424,  434 

Insolvency  of  corporations :  Partici- 
pation of  stockholders  and  un- 
secured creditors  in  reorganiza- 
tion. 507-513 

Reorganization  and  consolida- 
tion: Upset  prices  in  corporate 
reorganization.  4^9-515 
English  procedure  is  cog- 
nate reorganization;  "arrange- 
ments." 4go-4g5 
American  procedure. 

494-513 
Practical  advantages  of  ma- 
jority control.  511-51S 
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COURTS. 

See  also  Arbitration  and  Award;  Con- 
stitutional Law;  Contempt;  Judges; 
New  Trial. 

Advisory  opinions:  may  they  be  ap- 
pealed ?  80 

Australian  court  of  conciliation  and 
arbitration:  a  new  province  for 
law  and  order.  189-217 

International  tribunals.  825-8^4 

739 

Jurisdiction  to  determine  controverted 
claims  to  church  property.       180 

Law  applied  by  English  prize  courts. 

.  .^95 

Proposed     amendment     of     judiciary 

articles  of  constitution  of  Texas. 

•  444 


Right  of  appellate  court  to  give  judg- 
ment on  the  evidence  notwith- 
standing the  verdict.  711 

Spirit  of  the  courts.  986 

CRIMINAL   LAW. 

See    also    Bills    of  Lading;    Carriers; 
Constitutional  Law;  Military  Law. 
Attempt:  The  espionage  cases. 

417,  434 
Statutory  ofienses:    Espionage  Act 

of  1917-  935-973 

Threats  to  take  the  life  of  the  Presi- 
dent. 724,  730 

Defenses:  Military  necessity  as  an- 
swer to  charge  of  violation  of 
state  highway  law.  81 

Miscellaneous:  Personal  identifica- 
tion. 870 


D 


DAMAGES. 

See  also  Admiralty ;  Animals;  Equity; 
Injunctions;  Specific  Performance. 
Nature  and  elements:   Compound 
interest.  82 

Liability  for  damage  caused  by 
trespassing  animals.  420,  431 

Loss  occasioned  by  failure  of 
musician  to  receive  publicity  ex- 
pected under  contract.  435 

DEATH   BY  WRONGFUL   ACT. 

See  also  Admiralty;  Conflict  of  Laws. 
Jurisdiction  to  create  right  of  action 
for  death  on  high  seas,  see  under 
Conflict  of  Laws. 
Common  law  liability:  Application 
of  rule  of  common  law  to  death 
from  collision  on  high  seas. 

713,  727 

Statutory    liability    in    general: 

Foreign-acquired  right  of  action. 

172 
DEEDS. 
Construction  and  operation:  Lake 
as  a  boundary.  174 

DESCENT   AND   DISTRIBUTION. 

See  also  Executors  and  Administrators ; 
Legacies  and  Devises;  Taxation; 
Wills. 


Adopted  children:  Specific  perform- 
ance of  contract  to  adopt:  right 
of  inheritance.  8  4 

Refunding:  Rights  of  executors,  ad- 
ministrators, creditors  and  bene- 
ficiaries against  overpaid  benefi- 
ciaries and  creditors.         329-348 

DIVORCE. 

See  also  Conflict  of  Laws;  Domicile; 

Judgments;  Marriage. 
Jurisdiction:  No  jurisdiction  of  Eng- 
lish court  over  residents  in  extra- 
territorial    community,    even    if 
domicile  of   origin  was   British. 

432 
Operation  and  effect  of  divorce: 
Effect  of  annulment  distinguished. 
806-811 
Property   rights   of   those   who   re- 
marry within  prohibited  period. 

574 
DOMICILE. 

See  also  Conflict  of  Laws;  Divorce; 
Marriage;  Process. 

Effect  on  English  domicile  of  residence 
in  extraterritorial  community  in 
Egypt.  432 

Right  of  an  infant  orphan  to  choose. 

17s 
Whether  equivalent  to  state  citizen- 
ship as  basis  for  federal  jurisdic- 
tion. 575 


E 


EASEMENTS. 

Equitable    easements,    see    Equitable 
Servitudes. 


Extinguishment  of  easement: 

Nonuser.  735 
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ELECTIONS. 

See  also  Constitutional  Law;  Equity; 

Injunctions. 
Election     certificates     binding     until 

directly  overturned.  83 

Ineligibility    of    candidate    receiving 

highest  vote  at  primary  election. 

435 

Injunction  against  holding  an  election 

on  unconstitutional  amendment. 

859 
Notice  to  absentee  voters.  175 

EMINENT  DOMAIN. 
For  what  purposes  property  may 
be     taken:     Who     may     judge 
whether  purpose  is  public. 

169,  179 
EQUITY. 

See  also  Equitable  Servitudes;  Injunc- 
tions; Reformation  of  Instru- 
ments; Specific  Performance;  Un- 
fair Competition;  Vendor  and 
Purchaser. 
Jurisdiction :  Injunction  against  hold- 
ing election  on  unconstitutional 
amendment.  859 

Injunction  to  enforce  negative  cov- 
enant in  contract  of  personal  serv- 
ice. 176 
Protection  of  interests  of  state  by 
enjoining  strikes  in  war  time. 

837,  859 
Protection  of  property  in  news. 

566,  582 

Relief  for  mistake  of  law.     283,  294 

Whether  equity   will  protect  right 

of  employment  from  interference. 

436 
Procedure:  Conclusiveness  of  admis- 
sions in  pleadings.  731 

EQUITABLE   SERVITUDES. 

Copyright:  Covenant  by  assignee  to 
pay  royalties.  278,  290 

Land:  Obligation  to  continue  opera- 
tion of  pumping  plant:  intention 
of  parties.  730 

ESTOPPEL. 

See  also  Bills  and  Notes;  Descent  and 
Distribution. 


In  general:  Enforcing  liability  on 
letters  of  credit  on  theory  of 
estoppel.  i6-ig,  26-2S. 

Estoppel  in  pais :  Heir  not  estopped 
by    probate    adjudication    as    to 
realty,  although  he  did  not  ap- 
pear. 79 
EVIDENCE. 

See  also  Burden  of  Proof;  Insurance; 
Witness. 

Admissions :  Conclusiveness.  731 

Res  gestae:  Admissibility  of  declara- 
tions of  agent  in   corroboration. 

291 

Judgments:    Coroner's    verdicts: 
whether  admissible  to  show  cir- 
cumstances under  which  deceased 
met  death.  83 

Opinion  evidence:  Expert  testi- 
mony: personal  identification. 

870 

Documents:  Rejection  of  memoran- 
dum procured  by  fraud.  858 
EXECUTORS    AND   ADMINISTRA- 
TORS. 

Conflict  of  Laws;  Descent  and  Distri- 
bution; Legacies  and  Devises; 
Wills. 

Rights,  powers  and  duties:  Exec- 
utor de  son  tort.  3i5~3i7 

Administration:  Effect  of  probate 
and  administration.  318-322 

Effect  of  decree  of  probate  court  in 
intestate  realty.  79 

Revocation  of  probate  and  admin- 
istration. 222-32g 

Proceedings  by  and  against:  Plead- 
ings in  an  action  against  executor 
de  son  tort.  ji6 

Powers  before  issuance  of  letters. 

318-322 

relation  back.  jig-322 

Right    to    recover    from    overpaid 
beneficiaries  and  creditors. 

329-34S 
EXEMPTIONS. 

See  also  Statutes. 

Federal  homestead:  exemption  from 
liability  for  debts  contracted 
prior  to  patent.  721,  730 


FAMOUS   CASES. 

Brown  v.  Maryland.  go6 

Dearie  v.  Hall.  431 

McCulloch  V.  Maryland.  903 

Pennoyer  v.  Neff.  871-872,  876 

Price  V.  Neal.  562 

Young  V.  Grote.  '               80 


FEDERAL   COURTS. 

See  also  Admiralty ;  Courts;  Judges. 
Jurisdiction  based  on  diversity  of 
citizenship:  Colorable  diversity. 

436 

Domicile    as    equivalent    of    state 

citizenship.  575 


zu 
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Relations  of  state  and  federal 
courts:  Effect  of  state  statute 
giving  probate  powers  to  courts 
of  general  civil  jurisdiction.     176 

FIXTURES. 

See  also  Vendor  and  Purchaser. 
Annexation  by  conditional  buyer  to 
realty  subject  to  prior  mortgage. 

FOREIGN  CORPORATIONS. 

See  also  Conflict  of  Laws;  Constitu- 
tional Law;  Corporations;  Fran- 
chise; States;  Taxation. 

Business  jurisdiction  over  foreign  cor- 
porations. 879-8gi 

Position  of,  in  American  constitutional 
law.  864 


FRANCHISES. 

See  also  Constitutional  Law;  Munici- 
pal Corporations;  Public  Service 
Companies;  Taxation. 

Discontinuance:  right  of  public  serv- 
ice company  to  cease  operation 
and  dismantle  plant  without  con- 
sent of  state.  716,  736 

Mortgage  of  franchises.  505,  506 

Protection  from  invasion  by  public 
service  corporation  having  no 
license  to  do  business.  84 

FRAUD. 

Legal  effect  of,  upon  bills  and  notes, 
see  under  Bills  and  Notes. 

Rejection  of  memorandum  procured 
by  fraud  and  offered  in  evidence, 
see  under  Evidence. 


GARNISHMENT. 

Effect  of  garnishment:  Validity  of 

judgment  against  garnishee  when 

principal  defendant    is  given  no 

notice.  575 

GERMAN  LAW. 

History  of  Germanic  private  law.  744 
Letters  of  credit.  8 


Responsibility  of  the  state.  467 

GOOD  WILL. 

See  Unfair  Competition. 

GUARANTY. 

See  Offer  and  Acceptance;  Suretyship. 
Guaranty,  offer  of  continuing:  what 
constitutes  acceptance.  438 


H 


HISTORY  OF  LAW. 

Codes :  Napoleon  and  his  code. 

114-134 
Constitutional  law:  Canadian  con- 
stitutional law.  582 
Freedom    of     speech    in    English- 
American  constitutional  law. 

932-973 

Historical  basis  for  the  contempo- 

'  rary  conception  of  due  process  of 

"law.  218-233 

Position  of  foreign  corporations  in 

American  constitutional  law. 

864 
International  law:  Experiments  in 
international  administration. 

742 
International  rivers.  738 

Legal  analogies  justifying  belief  in 
possibility  of  creation  of  interna- 
tional tribunals.  825-834 
The  League  of  Nations  and  its 
problems.  739 
Military  law:  Resemblances  between 
Roman  law  and  military  law. 

349-373 


War-time  legislation.  633 

Contracts:  Consideration  as  affected 
by  ignorance  of  impossibility. 

679-C88 

Agency:  Liability  of  state  for  torts  of 

its  servants.  450-472 

Property:    Vitality    of    common-law 

rule    61    liabihty    without    fault: 

animals  trespassing  on  realty. 

420,  431 
Procedure   and  courts:  Judgment 
on    the    evidence    notwithstand- 
ing the  verdict.  711 
Test  of  jurisdiction  in  admiralty. 

853 

Theory  of  the  pleadings.      166,  179 

Year  books  of  Edward  II.  985 

Miscellaneous:  The  government  of 

the  British  Empire.  442 

History  of  Germanic  private  law. 

744 
Responsibility  of  the  state  in  Eng- 
land. 447-472 
Water:   French   law   and   common 
law.  869 
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HUSBAND   AND   WIFE. 

See  also  Breach  of  Marriage  Promise; 
Conflict  of  Laws;  Divorce;  Mar- 
riage. 


Privileges  and  disabilities  of  cover- 
ture: Consideration  in  married 
woman's  contract.  683,  688 

Crirainal  conversation:  Right  of 
wife  to  sue.  576 


I 


ILLEGAL  CONTRACTS. 
Contracts  against  public  policy: 

Agreement  by  officer  of  corpora- 
tion to  procure  a  contract  from 
the  corporation.  858 

Scheme    to    disrupt    essential    war 
plant.  433 

INFANTS. 

See  also  Contributory  Negligence. 

Contracts  and  conveyances: 
Theory  of  consideration  in  con- 
tract with  infant.  686 

Actions  for  injuries  to  infant: 
Evidence  of  personal  ability  to 
determine  whether  guilty  of  con- 
tributory negligence.  434 

INJUNCTIONS. 

See  also  Equity;  Specific  Performance 
( Negative  Covenants) ;  Unfair 
Competition. 
Nature  and  scope  of  remedy: 
Interference  with  board  exercis- 
ing functions  under  another  de- 
partment of  government.  436 
Acts  restrained:  Breach  of  negative 
covenant  in  contract  for  unique 
personal  service.  176 

Enforcement    of     municipal    ordi- 
nance. 734 
Holding    election    on     unconstitu- 
tional amendment.                     859 
Interference  with  employment.  436 
Invasion  of  franchise  right  by  pub- 
lic service  corporation  having  no 
license  to  do  business.  84 
Piracy  of  news.                      566,  582 
Strikes  in  war  time.              837,  859 
Unnecessary     imitation     of     wares 
where  use  of  distinguishing  mark 
practicable.                                 181 

INNKEEPERS. 
Duties  to   travelers   and  guests: 

Liability  for  serving  unwhole- 
some food.  72 

INSOLVENCY. 

See  Bankruptcy;  Corporations. 

INSURANCE. 
Election  and  waiver  of  conditions : 

Waiver  of  presumption  of  death. 

291 


Construction    and    operation    of 

conditions:  Change  in  interest, 
title  and  possession:  sheriff's  sale. 

732 

Construction  of  particular  words 
and  phrases  in  standard 
forms:  "Loss  or  damage  by 
fire":  property  injured  by  con- 
cussion of  explosion  caused  by 
distant  fire.  87 

Marine  insurance:  "Hostilities": 
meaning  in  f.  c.  and  s.  clause. 

INTERNATIONAL   LAW.  ^^ 

See  also  Admiralty;  Conflict  of  Laws; 
History  of  Law;  Military  Law; 
War. 

In  general:  The  accomplishments  of 
the  Hague  Conferences  of  1899 
and  1907.  91 

Experiments    in    international    ad- 
ministration. 742 
International  tribunals  in  the  light 
of  the  history  of  law.        825-834 
The    League    of    Nations    and    its 
problems.  739 

Nature  and  extent  of  sovereignty: 
Authority  in  the  modern  state. 

979 
International  rivers.  738 

Law  of  prize :  English  rule  for  deter- 
mining enemy  or  neutral  char- 
acter. 295 

Privileges  and  immunities  of  sov- 
ereigns in  foreign  countries: 
Actions  against  the  property  of 
sovereigns.  266-277 

Rights  of  citizens  against  foreign 
governments :  Libel  against  gov- 
ernment vessels.  727 

INTERSTATE   COMMERCE. 

See  also  Carriers;  Constitutional  Law; 
Railroads;  States;  Taxation;  War. 

What  constitutes  interstate  com- 
merce: Switching  cars  for  coke 
company  between  plant  and  belt 
railroads.  288 

Control  by  Congress:  Constitu- 
tionality of  law  making  forgery 
of  interstate  bills  of  lading  a 
federal  crime.  667,  574 
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Creation    of     federal     corporations 

to  engage  in  interstate  commerce. 

695-708 

Federal  statute  against  shipping 
liquor  into  states  that  prohibit 
its  manufacture  and  sale:  con- 
stitutionality. 733 

Forbidding  interstate  transporta- 
tion of  products  of  child  labor. 

Hours  of  Service  Act:  application 
to  terminal  company.  860 

Value  of  service  as  a  factor  in  rate 
making.  516-556 

Control  by  states:  General  discus- 
sion of  powers  of  states  to  affect 
interstate  commerce  by  exer- 
cise of  taxing  power. 

234-265,  374-416,  615-619, 
634-678,  902-931 
Indirect  encroachment  by  means  of 
property   taxes   not   discriminat- 
ing against  interstate  commerce. 
234-265 


Taxes    measured    by    gross 

receipts.  377-416 

Taxes    on    net    income    "as 

such."  634-671 
Taxes  not  measured  by  in- 
come. 671-678 
Power  of  state  commission  to  regu- 
late  rates   of  interstate  national 
company  supplying  local  distrib- 
uting agencies.  860 
Power  of  states  to  regulate  issue  of 
railway    securities    during   federal 
control.                                        709 
Regulation  of  issuance  of  securities. 

579 
Interstate  commerce  commission: 

Attitude  of  commission  on^policy 
of  making  value  of  service  a  factor 
in  rate  making.  517,  542, 

543,  551-554 
Powers     over     railroad     rates     as 
affected  by  Federal  Control  Act 
giving  President  authority  to  as- 
sume control  of  railroads. 

304-314 


J 


JUDGES. 

See    also    Contempt;   Courts;  Federal 

Courts. 
Judicial  tenure  in  the  United  States. 

866 
JUDGMENTS. 

See  also  Conflict  of  Laws;  Evidence; 

Res  Judicata;  Taxation. 
Foreign  judgments:  Collateral  at- 
tack oi  foreign  divorce  decree  for 
fraud.  177 

"Full     faith     and     credit"     under 
United  States  Constitution. 

877-878 


JURISDICTION. 

Of  civil  and  military  tribunals,  see 
under  Conflict  of  Laws;  Consti- 
tutional Law;  :  Military  Law; 
Statutes;  War. 

JURISPRUDENCE. 

See    also   Codes;   Constitutional   Law; 
History  of  Law;  Law;  Sovereigns. 
Irresponsibility  of  the  state.    447-472 
Military  law  —  a  study  in  compara- 
tive law.  349-373 
Law:  Germanic  private  law.  744 
Natural  law.                             40-44 


LABOR  UNIONS. 

In  general:  Compulsory  arbitration 

of  industrial  disputes  in  Australia. 

189-217 

Living  wages,  minimum  wages  and 

secondary  wages:  Australian  in- 

dustrial'court  rulings.        892-901 

Strikes:  Right  to  strike  in  war  time. 

837,  859 

Sympathetic    strikes    in    Australia 

under  compulsory  arbitration  law. 

210-213 


LAW. 

See  also  Codes;   History  of  Law;  In- 
ternational Law;  Jurisprudence. 
Authority  in  the  modem  state.       979 
Commercial  arbitration  and  the  law. 

584 
Germanic  private  law.  744 

Military  law  —  a  study  in  compara- 
tive law.  349-373 
Necessity    of    adopting    the    foreign 
judicial    methods   and   mode   of 
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reasoning  in  administering  foreign 

law.  70 

Orders  in  council.  295 

Transcendental  basis  of  law.        40-44 

LAW   SCHOOL. 

See  also  Legal  Biography. 

Centennial  history  of  the  Harvard 
Law  School.  92,  976 

Notes  on  Harvard  Law  School. 

68,  69,  160,  835 
LEGACIES  AND   DEVISES. 

See  also  Descent  and  Distribution; 
Executors  and  Administrators; 
Powers;  Wills. 

Void  or  voidable  bequests  and 
devises:  Executory  devises  con- 
ditioned on  failure  to  alienate  a 
fee.  437 

Abatement:  Deficiency  due  to 
widow's  election  borne  propor- 
tionally by  residuary  and  specific 
legatees.  861 

LEGAL  BIOGRAPHY. 

Blackstone,  William,  early  study  of 
law.  974 

Brown,  Lieutenant  William  Cheney, 
note  on  death  of.  974 

Dunbar,  Lieutenant  D.  E.,  note  on 
death  in  action  of.  68 

Hutchcraft,  Captain  Reuben  B.,  Jr., 
note  on  death  in  action  of.       557 

Shaw,  Lemuel,  chief  justice  of  Mas- 
sachusetts, 1830-1860.  183 

Westengard,  Jens  Iverson,  note  on 
death  of.  68 

Biographical  sketch  and  tributes: 
Professor  Westengard's  work  in 
Siam.  gj-iij 

LEGAL  ETHICS. 

See  under  Attorneys. 


LEGISLATION. 

See  also  Statutes;  War. 

War-time  legislation.  683 

LETTERS   OF   CREDIT. 

See  under  Bills  and  Notes. 

LIBEL  AND   SLANDER. 
Acts  and  words  actionable:  Prose- 
cutions under  Fox's  Libel  Act. 

„  .  .,         ,  .       948,  950-952 

Privileged  communications :  Abuse 
of  privilege.  733 

Statements  made  by  aldermen. 

LIENS.  ^^' 

See  also  Maritime  Liens;  Mechanics' 

Liens. 
Tax  liens:  effect  of,  on  land  held  ad- 
versely for  statutory  period. 

844,  854 
LIMITATION  OF  ACTION. 

See    also    Adverse    Possession;    Title, 

Ownership  and  Possession. 

Nature      and      construction      of 

statute:    The    English    statutes. 

135-139 

The  American  statutes.         139-147 

Computation    of    time:    Inclusion 

and   exclusion   of   first   and   last 

days.  861 

Operation   and   effect   of   bar   of 

statute:  As  a  conveyance. 

140-141 
Under  Torrens  Acts.  143 

Qualifications    of    title    by  adverse 
possession.  144-14^ 

Tacking  of  rights  by  successive  ad- 
verse holders.  147-159 
Tax  liens  on  land  held  adversely  for 
statutory  period.              844,  854 


M 


MALICIOUS  PROSECUTION. 
Basis    and   requisites    of   action: 

Civil  suit  prosecuted:  no  arrest 
or  attachment.  85 

MANDAMUS. 

Acts  subject  to  mandamus:  Levy- 
ing tax  to  pay  judgment  against 
county.  436 

MARITIME  LIENS. 
Claims  giving  rise  to  liens:  Col- 
lision in  foreign  port  where  no  lien 
given  by  local  law.  574 

Supplies  furnished  to  vessel.        572 


Enforcement  of  liens :  Construction 

of  Act  of  June  23,  1910. 

MARRIAGE. 

See  also  Breach  of  Marriage  Promise; 
Conflict  of  Laws;  Divorce;    Hus- 
band and  Wife;  War. 
Validity:     Foreign     marriage     after 
divorce   prohibiting   re-marriage: 
property  rights.  574 
Marriage  by  mail.                 848,  862 
Marriage  by  proxy.               473-488 
Roman  and  common  law. 

473-477 
——  Code  NapoI6on.        477-478 
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German  and  Austrian  law. 

478 

Belgian,  French  and  Italian 

war  legislation.  4T9 

English  law.  480-483 

What  law  determines.  812-814 

Nullification:  Jurisdiction  to  annul 

a  marriage.  806-824 

MASTER  AND   SERVANT. 

See  also  Admiralty;  Agency;  Public 
Service  Companies ;  Sovereigns. 

Liability  of  master  to  third  persons, 
see  Agency. 

In  general :  The  work  of  the  Austra- 
lian court  of  conciliation  and 
arbitration.  189-217 

Effect  of  an  increase  in  living  wage 
by  a  court  of  industrial  arbitra- 
tion upon  vested  rights  and  duties 
under  preexisting  awards. 

892-901 

Minimum  wage  laws:  Method  of 
computing  minimum  wages  in 
Australia.  191-204 

Workmen's    compensation    acts : 

Statute  providing  either  com- 
pensation or  damages:  when 
recovery  against  employer  is  not 
a  bar  to  recovery  against  negli- 
gent third  party.  86 

"Arising  out  of  employment":  com- 
mon risks.  86 

Connecticut:  report  of  Board  of 
Commissioners  for  1917  and  1918. 

868 

Recovery  for  injury  resulting  from 
non-occupational  diseases.        177 

Recovery  from  charitable  institu- 
tion. 85 

MECHANICS'   LIENS. 

Right  of  subcontractor  to  lien  regard- 
less of  original  contract.  178 

MILITARY  LAW. 

See  also  Constitutional  Law;  History  of 
Law;  States;  Statutes;  War. 

Comparison  of  Roman  law  and  mil- 
itary law.  349-373 

Legal  relations  of  the  army  to  the  out- 
side world.  187 

Military  law  as  amplified  by  war-time 
legislation.  583 

Selective  service  law:  whether  civil  or 
military  tribunal  has  jurisdiction 
over  drafted  man  awaiting  sen- 
tence for  crime.  576 


MINIMX7M  WAGE. 

See  under  Master  and  Servant. 

MORTGAGES. 

See  also  Corporations;  Fixtures;  Taxa- 
tion; Trusts. 

Foreclosure:  Whether  protection  of 
minority  bondholders  requires 
fixing  of  upset  price  in  foreclosure 
sale  under  railway  mortgage. 

493-503 

MUNICIPAL   CORPORATIONS. 

See  also  Public  Service  Companies. 

Governmental  powers  and  func- 
tions: Bibliography  of  municipal 
utility  regulation  and  municipal 
ownership.  298 

Expansion  of  municipal  powers 
through  doctrine  of  common-law 
powers  inherent  in  corporate 
personality  or  through  interpre- 
tation of  written  instrument.  90 
Redelegation   of  delegated  powers. 

Results  of  municipal  lighting  in 
Massachusetts.  988 

Municipal  debts  and  contracts: 
Ultra  vires  contract:  employ- 
ment of  special  counsel  by  town 
committee.  578 

Whether  contract  to  maintain  high- 
way crossing  without  expense  to 
railway  company  is  surrender  of 
police  power.  292 

Police    power    and    regulations: 
Limitation    of    fees    of    employ- 
ment agencies.  856 
Use  of   streets   by  street   railways 
operating  under  state  franchise. 

736 
Validity  of  ordinance  prohibiting 
circulation  of  a  newspaper.  734 
Franchises  and  licenses:  Validity 
of  ordinances  allowing  construc- 
tion of  bridge  over  street  and 
vacating  street.  862 

Ofi&cers  and  agents:  Appointment 
to  office:  reconsideration  of  vote 
of  approval  by  council.  292 

Actions  by  and  against  municipal 
corporations:  Recovery  of  com- 
pensation for  special  services  ren- 
dered to  an  individual. 

282,  292 
Specific  performance  of  city's  con- 
tract to  supply  water,  although 
service  proves  to  be  unprofitable. 

439 
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N 


NATURALIZATION. 

See  Aliens. 


NEGLIGENCE. 

See  also  Animals;  Contributory  Negli- 
gence; Proximate  Cause;  Torts. 

Of  agent,  see  under  Agency. 

Of  charitable  organizations,  see  Char- 
ities and  Trusts  for  Charitable 
Uses. 

Liability  of  maker  or  vendor  of  a 
chattel  to  a  third  person,  see  un- 
der Torts. 

Duty  of  care:  Trespassing  children. 

434 
Hospitals  and  other  charitable  cor- 
porations: liability  for  negligence 
of  agents.  293 


Defenses:  Intervention  of  an  illegal 
act.  293 


NEGOTIABLE   INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

See  also  Appeal  and  Error. 

Grounds  for  granting  new  trial: 
Destruction  of  record  w^ithout  fault 
of  appellant.  572 

Nev?  York  rule  of  new  trial  for 
proceeding  on  wrong  theory  of 
the  pleadings.  166,  179 

Right  of  appellate  court  to  give 
judgment  on  the  evidence  not- 
withstanding verdict.  711 


O 


OFFER  AND   ACCEPTANCE. 

See  also  Bills  and    Notes;  Choses  in 
Action;  Contracts. 


Bilateral     contracts:     Letters     of 

credit.  10-13,  21-22,  jj, 

37-38 


PLEADING. 

Pleading  and  procedure  in  equity,  see 

Equity. 
Code  practice  in  New  York.  445 

Theory  of  the  pleadings.  166,  179 

PLEDGES. 

Duty  of  pledgee  to  foreclose  mortgage 
collateral  on  request  of  pledgor. 

578 
POLICE  POWER. 

See  also  Constitutional  Law;  Interstate 
Commerce;  Municipal  Corpora- 
tions; States. 

Interest  of  public  safety:  Uncon- 
stitutionality of  contract  by  mu- 
nicipal corporation  surrendering 
highway  control.  292 

Regulation  of  trade,  professions, 
and  business:  Limitation  of 
fees  of  employment  agencies. 

856 

Whether       prohibiting       employer 

from  requiring  employee  to  hand 

^  over  tips  a  valid  exercise  of  police 

power.  173 


POWERS. 

See  also  Executors  and  Administrators ; 

Wills. 
Execution  of  power  of  appointment  by 

general  devise  or  bequest.        437 

PRESCRIPTION. 

See  under  Adverse  Possession;  Limita- 
tion of  Action. 

PRINCIPAL  AND   SURETY. 

See  Suretyship. 

PRIVILEGED  COMMUNICATIONS. 

See  Attorneys;  Witnesses. 

PROCEDURE. 

See  Pleading;  Trial. 

PROCESS. 

Manner  and  effect  of  service :  Serv- 
ice on  foreign  corporation. 

879-885 
Service  on  agent  of  nonresident  do- 
ing business  within  a  state. 

874,  886-891 
PROFITS  A  PRENDRE. 

What  constitutes  an  abandonment. 

735 
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PROXIMATE   CAUSE. 

Efficient  cause  of  injury:  What  con- 
stitutes proximate  cause  in  de- 
termining liability  on  insurance 
policy.  87 

Intervening  causes:  Illegal  act  of 
third  party.  293 

PUBLIC   LANDS. 

See  also  Exemptions;  Statutes. 

Exemption  of  federal  homestead 
from  liability  for  debts  con- 
tracted prior  to  homestead. 

721,  730 
PUBLIC   SERVICE   COMPANIES. 

See  also  Carriers;  Constitutional  Law; 
Franchises ;  Interstate  Commerce; 
Municipal  Corporations;  Rail- 
roads. 

Reorganization  of,  see  under  Corpora- 
tions. 

What  callings  are  public:  Con- 
flict between  decisions  of  courts 


and  of  public  service  commis- 
sions. 169,  179 
Regulation:  Natural  gas  companies 
doing  interstate  business.         860 

Power  of  state  by  commission  to 
alter  rates  fixed  by  long-term 
contracts.  75,  88 

Right  of  public  service  company  to 
cease  operation  and  dismantle  its 
plant  without  consent  of  public 
service  commission.  716,  736 

Value  of  the  service  as  a  factor  in 

rate  making.  516-556 

Rights  and  duties :  Abandonment  of 

enterprise.  716,  736 

^Obligation  to  continue  unprofitable 

"    service.  439 

Right  to  alter  rates  fixed  by  con- 
tracts. 74,  88 

Use  of  municipal  streets  in  exercise 
of  state  franchise.  736 


CI 


QUASI  CONTRACTS. 
Nature  and  scope  of  obligation: 

Seamen's  recovery  on  a  quantum 
meruit  in  case  of  interrupted  voy- 
age. 440 

Whether  carrier  may  recover  excess 
value  of  services  rendered  to 
shippers  under  confiscatory  rate 
statute.  428,  432 

Rights  arising  under  mistake  of 
fact:  Mistake  as  to  price.         179 

Payment  of  bill  of  exchange  with 
forged  bill  of  lading  attached: 
doctrine  of  Price  v.  Neal.   560,  573 


Payment  by  mistake  of  a  post-dated 
check.  579 

Recovery  of  overpayments  by  exec- 
utor or  administrator. 

329-348 

Effect  of  laches  and  change 

of  position.  340-348 

Rights   arising  from  mistake   of 
law:  Recovery  of  money  paid. 

284 

Recovery  of  excess  value  of  services 
rendered  by  carrier  under  con- 
fiscatory rate  statute.       428,  432 


R 


RAILROADS. 

See  also  Carriers;  Constitutional  Law; 
i  Interstate  Commerce;  Mortgages; 
i  :'      Public  Service  Companies. 

Reorganization  of,  see  under  Corpora- 
tions. 

Operation  of  leased  lines :  Liability 
of  licensor  for  negligence  of 
licensee.  179 

State  regulation  in  general:  Im- 
position of  fee  upon  issuance  of 
mortgage  bonds  are  interference 
with  interstate  commerce.        579 


Whether  railway  securities  issued 
by  authority  of  government  dur- 
ing federal  control  must  conform 
with  requirements  of  state  stat- 
utes and  regulations.  709 
Regulation  of  rates:  State  power 
over  intrastate  rates  during 
federal  control.                   299-314 

Value  of  service  as  a  factor  in  rate 
making.  516-556 

Whether  excess  value  of  services 
may  be  recovered  after  rate 
statute  has  been  declared  con- 
fiscatory. 428,  432 
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REAL  PROPERTY. 

See  Adverse  Possession;  Deeds;  Descent 
and  Distribution;  Equitable  Serv- 
itudes; Equity;  Fixtures;  History 
of  Law;  Legacies  and  Devises; 
Limitation  of  Actions;  Mortgages; 
Powers;  Profits  a  Prendre;  Public 
Lands;  Recording  and  Registry 
Laws;  Restrictions  and  Restrictive 
Agreements  as  to  Use  of  Property; 
Statute  of  Frauds;  Trusts;  Vendor 
and  Purchaser ;  Vested,  Contingent 
and  Future  Interests;  Waters  and 
Watercourses;  Wills. 

RECEIVERS. 

See  also  Railroads. 

Law  and  practice  of  receivers.         297 

RECORDING       AND       REGISTRY 
LAWS. 
Torren's  land  registration  system : 

Circumstances  where  serviceable. 

297 
REFORMATION        OF        INSTRU- 
MENTS. 

Reformation  of  contract  for  mistake 
of  law.  283,  294 

RELIGIOUS    SOCIETIES. 

See  Charities  and  Trusts  for  Charitable 
Uses;  Voluntary  Associations. 


RES  IPSA  LOQUITUR. 

See  Burden  of  Proof. 

RES  JUDICATA. 
What  judgments  are  conclusive: 

Award  of  justices  of  the  peace. 

439 
Matters  concluded:  Jurisdiction  of 
federal  court  where  in  second 
suit,  claim  of  colorable  diversity 
of  citizenship  is  presented.  436 
Title  to  realty  not  determined  by 
decree  of  probate  court.  79 

Persons  concluded:  Creditors,  hav- 
ing received  preference,  not  con- 
cluded by  adjudication  in  bank- 
ruptcy, where  they  do  not  appear. 

854 
RESTRICTIONS     AND     RESTRIC- 
TIVE AGREEMENTS  AS   TO 
USE   OF   PROPERTY. 
See  Equitable  Servitudes. 

ROMAN  LA.W. 

See  also  Civil  Law;    History  of  Law; 

Military  Law. 
English  and  American  Administration 

of  Roman  Law.  69 

Similarity  in  development  of  Roman 

law  and  military  law.        349-373 


SALES. 

See  also  Bills  and  Notes;  Bills  of  Lad- 
ing; Contracts;  Statute  of  Frauds. 

Title  of  goods  subject  to  bill  of 
lading:  Consignment  under  mis- 
take as  to  existence  of  contractual 
obligation.  736 

Effect  of  references  in  a  bill  of  ex- 
change to  shipping  documents. 

560,  573 

Conditional  sales:  Right  of  seller 
against  bond  fide  purchaser  from 
buyer.  294 

Essential  elements  of  a  sale: 
Whether  service  of  food  at  restau- 
rant constitutes  a  sale.  72 

Rights  and  remedies  of  buyers: 
Effect  of  trial  and  inspection. 

182 

Implied  warranties:  Duty  of  seller 
to  disclose  contagious  disease  in 
cattle.  182 

Plans  and  specifications.  738 

Wholesomeness    of    provisions: 
for  animals.  71 

for  human  consumption.  71 


SEAMEN. 

See  also  Admiralty;  Statutes. 

Seamen's  Act  of  191 5:  deductions  in 
American  port  of  advances  made 
to  foreign  seamen  by  a  foreign 
vessel  in  foreign  port.  580 

Wages  on  interrupted  voyage.         440 
SHIPPING. 

See  also  Admiralty. 

Contract  of  affreightment:  right  of 
shipowner  to  complete  voyage 
after  justifiable  abandonment  of 
ship  at  sea.  835 

when  right  to  freight  begins. 

SOVEREIGNS. 

See  also  Conflict  of  Laws;  International 
Law;  Taxation. 

Actions  against  the  property  of  sover- 
eigns. 266-277 

Authority  in  the  modern  state.       979 

Government  of  the  British  Empire, 
The  442 

Immunity  of  government  vessel  from 
libel  in  admiralty.  727 

Possibility  of  submission  to  decrees  of 
international  tribunals.     825-834 
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Responsibility  of  the  state  in  England. 

447-473 
personal  liability  of  the  Crown. 

453-457 
protection  to  public  officers. 

457-463 

English  and  American  practice 

compared.  464-466 

French  and  German  practice. 

467-470 
SPECIFIC  PERFORMANCE. 

See  also  Arbitration  and  Award; 
Equity;  Injunctions;  Restrictions 
and  Restrictive  Agreements  as  to 
the  Use  of  Property;  Vendor  and 
Purchaser. 

General    nature    and    scope    of 

equitable    relief :    Commercial 

arbitration.  584 

Roman-Dutch  law  as  administered 

in  British  Guiana.  70 

Affirmative  contracts :  Contract  to 
adopt.  854 

Contract  to  make  joint  will:  suit 
by  beneficiary.  296 

Public  service  company's  contract 
to  render  service  which  proves 
to  be  unprofitable.  439 

Negative  contracts:  Contracts  em- 
barrassing government  in  prose- 
cution of  war.  433 
Negative  covenants  in  affirmative 
contracts:  unique  personal  serv- 
ice. 176 

Defenses:  Public  service  company 
need  not  carry  out  contract  re- 
quiring the  furnishing  of  service 
at  less  than  cost.  76,  88 

STATES. 

See  also  Conflict  of  Laws;  Constitu- 
tional Law;  Federal  Courts;  Inter- 
state Commerce;  Police  Power; 
Sovereigns. 
Applicability  of  requirements  of  state 
^.,  statutes  to  railway  securities 
issued  during  Federal  Control. 

709 
Executory  interests  in  Illinois.        745 
Indirect     encroachment     on     federal 
authority  through  use  of  the  tax- 
ing power.  234-265,  374-416, 
6i5-6ig,  634-678,  902-g3i 
Necessary  effect  of  federal  child  labor 
law  an  invasion  of  province  re- 
served exclusively  to  the  states. 
56-67 
1    Power  of  state  over  federal  corpora- 
.  _      tions.  689-708 


Proposed  amendment  of  judiciary 
articles  of  Texas  constitution.   444 

Right  to  enforce  state  highway  regu- 
lations against  persons  in  military 
service  of  United  States.  81 

State  power  over  intrastate  railroad 
rates  during  federal  control. 

299-314 
STATUTE   OF  FRAUDS. 

See  also  Trusts. 

Interest  in  lands:  Validity  of  oral 
agreement   to    pay  for   improve- 
ments to  land.  581 
STATUTES. 

See  also  Admiralty ;  Conflict  of  Laws; 
Constitutional  Law;  Military  Law; 
States;  War. 
Compilation   of    federal    statutes    by 
Barnes.  987 

Interpretation:  Act  of  February  14, 
191 7:  threats  to  take  the  life  of 
the  President.  724,  730 

Espionage  Act  of  191 7.         935-973 

Harrison  Anti-Narcotic  Act,  38 
Stat,  at  L.  785:  constitutionality 
of  §  2.  846,  851 

Homestead  Law  (Rev.  Stat.  §  2296): 
exemption  of  federal  homestead 
from  liability  for  debts  contracted 
prior  to  patent.  721,  730 

Hours  of  Service  Act  (34  Stat,  at 
L.  1415).  860 

Meaning  of  §§7  and  15  of  Act  of 
March  21,  19 18,  providing  for 
operation  of  transportation  sys- 
tems while  under  federal  control. 

709 

National  Banking  Act  (Rev.  Stat. 
§5219):  state  tax  on  shares  in 
national  banks.  727 

Seamen's  Act  (38  Stat,  at  L.  1165). 

580 

Selective  Service  Law.  (Act  of 
Congress,  May  18,  1917.)  576 

STREET  RAILWAYS. 

See  Public  Service  Companies. 

SUCCESSION. 

Roman  law  as  to  universal  succession. 

70 
SURETYSHIP. 
See  also  Bankruptcy. 
Nature  of  surety  contracts:  Con- 
tinuing     guaranty:      death      of 
surety.  438 

Surety's  rights  in  bankruptcy 
of  principal:  Payment  to  the 
holder  of  a  note  as  a  preference 
to  the  indorser  or  surety.  286 
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Surety's  defenses:  variation  of 
risk:  Acceleration  of  maturity  of 
notes.  734 


Surety's  defenses:  omissions  of 
creditor :  Failure  to  record 
mortgage.  863 


TAXATION. 

See  also  Conflict  of  Laws;  Constitu- 
tional Law;  Franchises;  Interstate 
Commerce;  Municipal  Corpora- 
tions; States. 

General  limitation  on  the  taxing 
power:  Constitutional  restric- 
tions: how  far  indirect  encroach- 
ment on  federal  authority  through 
state  taxing  powder  is  constitu- 
tional. 234-265,  374-416 

state  tax  on  national  bank 

shares.  727 

Property  subject  to  taxation:  Prop- 
erty used  in  interstate  commerce: 
taxation  by  states. 

234-265,  374-416 

Where  property  may  be  taxed: 
General  discussion.  5^7-5^9 

Chattels.  597-603 

Land  and  interests  in  land. 

593-597 

Intangible  property. 

600-609 

Business  capital.       609-619 

Property  held  by  fiduciary. 

619-623 

InsuflSciency  of  Marshall's  test  in 
McCulloch  V.  Maryland.  903-912 
Particular  forms  of  taxation:  Di- 
rect taxes:  whether  provision  for 
music  during  service  of  meals 
constituted  an  entertainment 
within  meaning  of  statute.      440 

Excises:  tax  on  narcotics  as  en- 
croachment upon  police  power  of 
states.  _  846,  851 
general  discussion.    623-624 

Income  and  other  federal  taxes. 

987 

Income  tax:  state  tax  on  net  income 
derived  in  whole  or  in  part  from 
interstate  commerce.         634-671 

Inheritance  tax:  tax  on  the  transfer 
of  possession  or  enjoyment.  88 
general  discussion.    624-633 

Personal  and  income  taxes. 

589-593 
State  income,  tax  on  nonresidents. 
168,  181 
Iden  and   Priority:    Tax    liens  on 
land  held  adversely  for  the  statu- 
tory period.  844,  854 


TITLE,  OWNERSHIP  AND  POSSES- 
SION. 

See  also  Adverse  Possession;  Limitation 
of  Action. 

Title:  Acquiring  title  by  adverse  pos- 
session. 135-147 
Privity  of  title  between  adverse 
holders.                              147-159 

TORTS. 

See  also  Animals;  Contributory  Negli- 
gence; Death  by  Wrongful  Act; 
Husband  and  Wife;  Libel  and 
Slander;  Unfair  Competition. 

Liability  of  maker  or  vendor  of 
a  chattel  to  third  person  in- 
jured by  its  use :  Manufacturers 
of  tobacco.  89 

Interference  with  business  or  oc- 
cupation: Piracy  of  news. 

566,  582 

Defenses:  Whether  compensation 
from  employer  under  workmen's 
compensation  act  bars  recovery 
from  negligent  third  person.       86 

Unusual  cases  of  tort  liability: 
Trespass  by  airplane.  669 

TRADE  UNIONS. 

See  Labor  Unions. 

TRESPASS   TO   REALTY. 

What  constitutes  a  trespass :  Tres- 
pass by  airplane.  569 

TRUSTS. 

See  also  Banks  and  Banking;  Charities 
and  Trusts  for  Charitable  Uses; 
Choses  in  Action;  Conflict  of  Laws; 
Taxation. 

Nature  of  the  trust  relation:  Scott's 
"  Select  Cases  on  Trusts."        978 

Creation    and    validity:    See    also 
under  Conflict  of  Laws. 
Precatory  words:  gifts  to  executors 
for  secret  purposes.  89 

Trust  fund  created  by  settlors  resid- 
ing in  different  states:  what  law 
governs.  729 

Powers  and  obligations  of 
trustees:  Mandatory  provisions 
as  to  investments.  181 
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Rights  and  liabilities  of  third 
parties:  Bond  fide  purchase  of 
equitable  chose:  rule  in  Dearie 
V.  Hall  not  applicable  to  defeat 
cestui  que  trust.  431 

Restraints  on  alienation  of  ces- 
tui's  interest:  Spendthrift  trust 
created  by  cestui:  whether  good 
against  creditors.  441 


Resulting  trusts:  Property  con- 
veyed to  executors  and  trustees 
with  the  use  of  precatory  words. 

89 

Want   of   consideration   as   ground 

for    resulting    trust    in    favor    of 

grantor.  441 


u 


ULTRA  VIRES. 

See  under  Corporations. 

UNFAIR   COMPETITION. 

See  also  Equity;  Injunctions. 

By .  means   unlawful   as   against 


third    persons:    Imitation    of 

wares.  181 

Remedy  by  injunction:  Particular 

instances.  181 

Protection  of  property  in  news. 

566,  582 


V 


VENDOR  AND  PURCHASER. 

See  also  Fixtures;  Equitable  Servitudes. 

Rights  and  Liabilities:  Forfeiture 
of  payments:  defective  notice  of 
intent  to  forfeit.  295 

Remedies  of  vendor:  Whether 
fixtures  annexed  by  conditional 
buyer  subject  to  prior  mortgage. 

732 


VESTED,      CONTINGENT,      AND 
FUTURE   INTERESTS. 

Executory  interests  in  Illinois.        745 

VOLUNTARY  ASSOCIATIONS. 

See    also    Charities    and    Trusts    for 

Charitable   Uses. 
Religious  societies:  control  of  property 

on  division  of  membership.      180 


w 


WAR. 

See  also  Aliens;  Constitutional  Law; 
Contracts;  International  Law;  Mil- 
itary Law;  States;  Statutes. 

Admiralty:  suit  against  nonresident 
alien  enemy.  285 

Certification  for  compulsory  military 
service:  whether  an  illegal  inter- 
ference with  the  right  to  employ- 
ment. 436 

Concurrent  jurisdiction  of  civil  and 
military  tribunals.  576 

Effect  of  the  war  on  the  Harvard 
Law  School.  69 

Enforcement  of  state  highway  laws 
against  members  of  military 
forces  of  the  United  States,  en- 
gaged in  duties  connected  with 
prosecution  of  the  war.  81 

Freedom  of  speech  in  time  of  war: 

the  enforcement  of  the  espionage 

act.  417,  434 

general  discussion.        932-973 


Increased  use  of  letters  of  credit  in 
connection  with  war-time  com- 
merce. 1-2 

Naturalization  of  aliens  in  time  of 
war.  160 

Marriage  by  proxy  in  war  time. 

473,  479,  4S3-4S8 

Neutral  or  enemy  character  of  vessel. 

29s 
Practical  impossibility  of  performance 
of    contracts    due    to    war-time 
regulations.  789-805 

Private    contracts    intended    to    em- 
barrass   government   in   prosecu- 
tion of  war.  433 
State  power  over  intrastate  railroad 
rates  during  federal  control  under 
the  war  power.                   29g-3i4 
Status  of  alien  enemies  in  courts  of 
belligerent.     "  737 
Strikes  in  war  time:  injunction  of .   837 
War-time    legislation    in    the   United 
States.                                         683 
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WATERS     AND    WATERCOURSES. 

Water:  French  law  and  common  law. 

869 
WILLS. 

See    also    Descent    and    Distribution; 
Executors  and  Administrators ;  Leg- 
acies and  Devises;  Powers;  Trusts. 
Probate:  Effect  of  probate  and  ad- 
ministration. 318-322 
Revocation.  322-329 
Construction:    Executory  devises 
conditioned  on  failure  to  alienate 
a  fee.  437 
General  revocatory  clause.  183 
Gift  to  a  class.                              86' 


Revocation:    Effect    of    general 
vocatory  clause. 
Revocability  of  joint  wills. 
Joint  wills :  Revocability. 

WITNESSES. 

See  also  Attorneys;  Evidence. 
Privileged    communications : 

torney  and  client:  communication 
made  under  mistake  to  attorney 
of  opposite  party.  290 

WORKMEN'S         COMPENSATION 
ACTS. 

See  under  Master  and  Servant. 


re- 
183 
296 
296 
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LETTERS   OF   CREDIT 

THE  ordinary  circular  letter  of  credit,  familiar  to  tourists,  has 
never  played  much  part  in  the  operations  of  trade  and  finance. 
My  aim  is  not  to  deal  immediately  with  this  form  of  letter  but 
rather  to  discuss  the  legal  difficulties  growing  out  of  the  various 
forms  of  so-called  "commercial  letters  of  credit"  used  in  financ- 
ing over-seas  trade.  This  method  of  trade  financing  has  not  been 
much  used  by  us  in  our  domestic  operations,  and  has  come  into 
common  use  in  our  foreign  trade  only  since  the  war.  On  this 
account,  in  spite  of  the  enormous  volume  of  business  in  which 
these  letters  now  figure,  they  show  a  great  lack  of  uniformity  in 
form  and  content,  and  some  lack  of  certainty  in  their  practical 
construction  and  their  legal  scope  and  meaning. 

Commercial  letters  of  credit,  while  in  use  for  a  long  time  in  our 
business  world,  have  attained  no  standardization  either  of  kind, 
form  ^  or  legal  construction.  They  may  be  mere  informal  advices, 
or  more  or  less  formal  authorizations  from  a  purchaser  to  draw  on 
certain  bankers  here  or  abroad,  or  directions  to  given  bankers  to 
accept  vendor  drafts  on  certain  conditions,  or  sometimes  they  are 
merely  requests  to  negotiate  the  sale  of  such  drafts.     Ordinarily 

1  J.  P.  Beal,  "Utility  of  Letters  of  Credit  in  Export  Trade  —  a  Plea  for  Standard 
Forms,"  95  Bankers'  Magazine  (N.  Y.  191 7),  271.  "  It  is  interesting  to  note  the  many 
different  forms  used  by  various  banks;  they  all  seem  to  be  dififerent  in  some  respects- 
Some  banks  merely  write  an  explanatory  letter  on  their  regular  letter  heads,  while  others 
have  forms  set  up  on  which  to  record  the  various  points  in  relation  to  terms  of  the 
credit." 
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where  a  bank  confirms  to  the  addressee  the  issuance  of  a  letter, 
commercial  usage  regards  this  as  a  "confirmed  letter  of  credit," 
entitling  those  to  whom  it  is  confirmed,  upon  compliance  with  its 
conditions,  to  look  to  the  confirming  bank  for  payment,  without 
recourse.  The  lay  mind,  not  without  judicial  authority,  seems  to 
regard  this  as  a  sort  of  contract  of  guaranty.^  Great  importance 
is  attached  to  the  use  of  the  words  "confirmed"  and  "irrevocable" 
in  such  letters  even  though  what  is  said  to  be  "confirmed"  and  "ir- 
revocable," and  is  so  regarded  in  practice,  may  not  in  some  cases 
be  so  at  all  in  legal  fact.' 

The  conditions  and  provisions  of  these  letters  vary  with  the  exi- 
gencies of  each  case,  and  no  very  definite  or  uniform  rules  of  con- 
struction, either  in  practice  or  in  our  courts,  seem  yet  to  have  been 
attained.  This  is  due  to  the  fact  that  before  the  present  war  our 
general  foreign  business  was  for  the  most  part  financed  in  other 
ways.  When  we  suddenly  became  the  world's  great  selling  market, 
confronted  with  new  and  strange  buyers,  and  new  business  and 
exchange  difficulties,  our  exporters  found  it  expedient  in  many 
cases  to  demand  either  cash  with  the  order  or  confirmed  New 
York  credits;  with  the  result  that  this  letter  of  credit  device,  which 
for  many  years  has  worked  well  on  occasion  here  and  which  was 
in  famihar  use  abroad,  came  quickly  into  extensive  use.  Whether 
it  will  be  much  used  after  the  war  remains  to  be  seen.  The  pro- 
vincial desire  of  the  average  American  exporter  to  sell  for  cash  or 
its  equivalent  with  his  order,  the  possible  decline  of  the  London 
discount  market,  changes  in  international  trade  and  banking, 
conunerdal  instability  abroad,  new  and  experimental  markets 
and  the  like,  may  well  tend  to  a  more  extensive  use  of  these  letters 
of  credit  and  procure  for  them  an  established  place  in  the  law 
merchant.    But  in  any  event,  their  increased  use  during  the  last 

2  "  Commercial  letters  of  credit  are  issued  at  thirty,  sixty,  ninety  days',  four  or 
six  months'  sight,  sometimes  at  other  usage.  A  bank  which  issues  such  a  letter  of 
credit  virtually  agrees  with  the  party  in  whose  favor  it  is  issued,  although  not  always 
in  so  many  words,  that  his  drafts,  drawn  under  and  in  conformity  with  and  within 
the  amount  of  the  credit,  shall  be  duly  honored  on  presentation,  provided  that  he 
complies  with  the  text  of  the  credit.  This  is  usually  regarded  as  practically  equiva- 
lent to  a  guaranty  of  payment  to  the  holder."  B.  Olney  Hough,  Practical  Ex- 
porting, 546. 

'  See  authorities  cited  post.  Business  houses  seem  to  regard  a  letter  "confirmed" 
eo  nomine  as  irrevocable  before  expiration  date  named  therein,  while  a  letter  not  so 
"confirmed"  is  revocable  at  will.     See  Beal,  supra. 
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four  years  is  bound  presently  to  bring  to  our  courts  a  variety  of 
perplexing  problems. 

A  study  of  the  English  and  American  decisions  bearing  on  the 
subject  discloses  much  uncertainty  and  ambiguity  of  construc- 
tion and  interpretation.  The  familiar  circular  letter  of  credit  is 
an  ofifer  addressed  to  given  addressees,  or  to  the  world  in  general, 
agreeing  to  be  bound  by  their  acceptance  of  the  offer  within  its 
terms  and  provisions.  So  we  shall  find  this  theory  of  offer  and 
acceptance  made  the  ratio  decidendi  in  cases  where  other  elements 
clearly  should  be  considered.  Other  decisions  give  these  letters 
the  attributes  and  characteristics  of  negotiable  instruments,  and 
so  reach  conclusions  not  justified  by  the  law  or  the  facts.  Others 
treat  them  as  contracts  of  guaranty  or  of  money  held  to  the  use  of 
another,  or  money  had  and  received.  Others  treat  them  as  con- 
tracts between  two  parties  for  the  use  and  benefit  of  a  third.  Others 
grant  reUef  on  the  basis  of  estoppel  or  by  upholding  the  customary 
commercial  practice  and  interpretation  of  the  parties  as  part  "of 
the  substantive  law  merchant.  Obviously  it  is  important,  both 
commercially  and  juristically,  to  determine  if  possible  a  sound 
legal  theory  applicable  to  these  cases. 

This  is  so,  not  only  in  order  to  avoid  confusion  where  confusion 
is  unnecessary,  but  to  enable  the  commercial  world  to  deal  with 
more  confidence  and  safety  with  this  instruLment  of  trade  and 
finance  which  it  has  devised.  A  variety  of  practical  questions  of 
far  reaching  import  to  the  commerical  world  impend  upon  the 
legal  theory  applied  to  the  construction  and  interpretation  of  these 
letters.  For  instance,  if  we  are  to  proceed  on  the  theory  of  offer, 
the  question  of  revocability  must  be  determined  differently  than 
if  we  proceed  on  the  theory  of  money  had  to  use.  If  such  letters 
are  to  be  construed,  for  example,  as  guaranties,  their  practical 
feasibility  under  our  law  is  much  hampered.  So  that  on  the  legal 
theory  applied  by  the  courts,  whatever  it  may  be,  will  depend  not 
only  the  standard  form  these  letters  should  take,  but  also  the  ulti- 
mate disposition  of  such  practical  questions,  constantly  arising  and 
sure  to  be  litigated  as,  assignability;  revocation;  construction  of 
the  terms  of  the  contract  as  to  sale  and  delivery;  the  relation  of 
the  letter  to  the  contract  of  sale  and  the  extent  to  which  such  con- 
tract of  sale,  expressly  or  by  implication,  should  be  or  is  part  of 
the  letter;  failure  of  complete  performance  of  the  contract  of  sale 
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giving  rise  to  the  letter,  and  controversies  as  to  breach  of  such  con- 
tract; [rights  of  issuer  and  other  parties  in  case  of  a  notice  to  stop 
payment;  rights  in  case  of  failure  to  perform  the  sale  contract  be- 
cause of  force  majeure,  government  embargoes,  commandeered 
ships,  etc.;  insolvency  of  parties;  attempts  at  rescission  by  holder 
or  issuer;  effect  of  changes  made  or  of  dealings  had  between  pur- 
chaser and  vendor  after  issuance  of  letters;  procurement  of  the 
credit  by  fraud  or  unauthorized  use  of  the  letter.  And  on  the  legal 
theory  applied  may  also  depend  the  solution  of  the  question,  now 
apparently  somewhat  ignored,  as  to  how  a  bank's  outstanding 
letters  of  credit  are  to  be  treated  in  its  accounting  or  under  the 
national  banking  law. 

I 
In  trying  to  arrive  at  any  sound  theory  of  law  applicable  to 
these  letters,  one  naturally  turns  first  to  their  place  of  origin.  The 
letter  of  credit  is  an  old  institution  of  continental  commercial  law, 
well  understood  as  far  back  as  the  seventeenth  century.  When, 
through  trade  with  Europe,  the  institution  became  known  to  us, 
our  courts  turned  naturally,  in  our  period  of  absorption  of  the  law 
merchant,  to  the  continental  books  for  guidance  in  construing  it 
and  copious  citations  from  these  books  appear  in  our  earliest  letter 
of  credit  cases.^  The  subject  had  a  simple  theoretical  development 
on  the  continent  which  gave  effect  to  the  mercantile  idea  that  a 
promise  made  in  course  of  business  is  enforceable.  In  Anglo- 
American  law,  on  the  other  hand,  in  the  generation  following  Lord 
Mansfield,  it  became  definitely  settled  that  a  merchant's  promise 
in  writing  made  in  a  business  transaction  did  not  suffice  of  itself 
to  create  legal  obligation,  hence  the  continental  theory  could  not 
be  adopted.  Other  reasons,  partly  economic,  prevented  letters  of 
credit  from  assuming  much  importance  in  our  commerce  and  as  a 
result  there  does  not  seem  to  have  been  sufficient  litigation  over 
them  to  compel  the  working  out  of  a  consistent  legal  theory. 
When  the  outbreak  of  the  war  required  new  credit  devices  in  our 
foreign  trade,  it  was  natural  that  the  commercial  letter  of  credit, 
somewhat  dormant  with  us.  but  in  common  use  abroad,  should  be 
employed  to  fill  the  gap  without  much  consideration  being  given 
to  its  legal  character  and  implications. 

*  Coolidge  V.  Payson,  2  Wheat.  (U.  S.)  66  (181 7);  Russell  v.  Wiggin,  2  Story  (U.  S.) 
213  (1842);  note  to  Mandeville  v.  Riddle,  i  Cranch  (U.  S.)  290,  298,  366  (1803). 
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The  letter  of  credit  discussed  in  the  continental  treatises  on 
commercial  law  ^  is  of  the  sort  most  familiar  to  us  as  the  conven- 
tional traveler's  letter,  addressed  to  a  particular  correspondent, 
a  group  of  correspondents  or  to  the  world  at  large  (in  the  latter 
case  called  a  circular  letter  of  credit),^  requesting  the  addressee  or 
addressees  to  pay  money  or  give  credit  to  the  holder  up  to  a  cer- 
tain amount  ^  within  a  time  limited  and  agreeing  to  become  re- 
sponsible therefor  to  the  addressee  or  to  accept  the  addressee's 
bill  therefor. 

The  importance  to  us  of  continental  law  as  to  letters  of  credit  is 
twofold.  In  the  first  place,  as  has  been  said,  we  got  this  idea  from 
the  continental  books  and  practice,  and  it  has  had  its  fullest  theo- 
retical development  in  their  commercial  law;  and  in  the  second 
place  it  has  always  been  legitimate  in  any  discussion  of  our  law 
merchant,  which  in  its  formative  period  drew  so  largely  on  .conti- 
nental sources,  to  refer  to  the  civil  law  by  way  of  analogy.  More- 
over in  the  present  connection  it  happens  that  the  commercial  law 
of  continental  Europe  is  able  to  furnish  us  two  fruitful  suggestions : 
one,  the  idea  of  treating  a  commercial  promise  as  being  enforceable 
as  such;  the  other,  the  practice  of  treating  such  a  letter  as  an 
ouverture  de  credit  and  as  conclusive  evidence  of  money, had  and 
received  and  held  for  the  use  of  the  addressee. 

According  to  the  French  books,  the  letter  of  credit  has  two 
aspects,  depending  on  whether  it  is  looked  at  as  between  the  issuer 
of  the  letter  and  the  correspondent  or  as  between  the  issuer  of  the 
letter  and  the  holder.  In  the  former  aspect  —  as  between  issuer 
and  correspondent  —  the  French  treat  the  letter  of  credit  as  a 
species  of  mandate.^  By  mandate  the  Romanist  means  a  transac- 
tion whereby  one  party  known  as  the  mandans  gives  to  another, 
known  as  the  mandatary,  a  commission  to  do  something,  whereby 
the  mandatary  having  done  the  thing  in  question,  is  entitled  to  be 

*  4  Lyon-Caen  et  Renault,  Traite  de  Droit  Commercial,  4  ed.,  §§  736-48; 
2  B£darride,  De  la  Lettre  de  Change,  2  ed.,  §§  633-41;  2  Pardessus,  Cours  de 
Droit  Commercial,  §  585;  Pothier,  Traite  du  Contrat  de  Change,  §  236;  Co- 
sack,  Lehrbuch  des  Handelsrechts,  2  ed.,  §  188.  For  the  history  of  the  letter  of 
credit  see  Goldschmidt,  Universalgeschichte  des  Handelsrechts,  397  #. 

*  4  Lyon-Caen  et  Renault,  §  736-,  note  3. 

'  This  is  usual.    4  Lyon-Caen  et  Renault,  §  736.    But  it  may  also  be  unlimited. 

*  4  Lyon-Caen  et  Renault,  §  738;  2  B^darride,  De  la  Lettre  de  Change, 
2  ed.,  §  633. 
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reimbursed.®  Accordingly,  as  between  the  issuer  of  the  letter  and 
the  correspondent  the  letter  of  credit  is  a  mandate.  It  is  a  mandate 
to  the  correspondent  to  pay  to  or  give  credit  to  the  holder;  the 
correspondent  becoming  thus  entitled  to  be  reimbursed  by  the 
issuer  of  the  letter.  But  the  correspondent  is  not  obliged  to  pay 
or  to  give  credit.  He  simply  acquires  a  claim  against  the  issuer  by 
doing  so.  Hence,  as  between  the  issuer  of  the  letter  and  the  corre- 
spondent it  is  revocable  down  to  the  time  the  correspondent  acts 
on  it,^*'  like  any  mandate.^^  On  the  other  hand,  as  between  the 
issuer  of  the  letter  and  the  holder  the  transaction  is  treated  as  one 
of  "opening  of  a  credit"  (ouverture  de  credit)  and  hence  is  not  rev- 
ocable.^^ It  is  taken  to  show  an  opening  of  a  credit  between  the 
one  who  gives  the  letter  of  credit  and  the  one  for  whom  it  is  given. ^' 
This  requires  some  explanation.  In  continental  banking,  the  bor- 
rower from  a  bank  arranges  for  a  credit  on  which  he  can  draw. 
In  other  words,  as  we  should  put  it,  he  overdraws  to  the  amount 
agreed  upon.^*  There  is  not  a  loan,  as  in  our  practice,  but  an  agree- 
ment to  loan  up  to  a  certain  amount  within  a  certain  time.  As 
the  civilians  put  it,  there  is  not  a  mutuum  but  a  pactum  de  mutuo 
dando}^  This  doctrine  is  a  result  of  the  modern  idea  of  the  bind- 
ing force  of  a  promise  made  as  a  business  transaction  ^^  and  of  the 
equally  modern  notion  of  the  power  of  the  promises  to  exact 
specific  performance.^^  Accordingly  the  promise  to  make  a  loan, 
which  in  Roman  law  was  unenforceable,  as  a  mere  pact,  unless 
made  in  the  form  of  a  stipulation,  in  the  modern  law  is  a  binding 
transaction.^^     Gliick  says  of  the  pactum  de  mutuo  dando: 

»  Inst.  Ill,  26;  Pothter,  Trait£  du  Contrat  de  Mandat,  §  i. 

"  4  Lyon-Caen  et  Renault,  §  738. 

1*  French  Civil  Code,  Art.  1984. 

12  4  Lyon-Caen  et  Renault,  §  739. 

i»  Id.,  §  736. 

"  4  Lyon-Caen  et  Renault,  §  709  /.  On  this  subject,  see  Falloise,  Trait£  de 
l'Ouverture  de  Credit. 

**  4  Lyon-Caen  et  Renault,  §§  684,  709. 

^*  A  good  account  of  this  in  English  may  be  seen  in  Lee,  Roman-Dutch  Law,  197- 
99. 

*^  See  Amos,  "Specific  Performance  in  French  Law,"  17  L.  Quart.  Rev.  372. 

^'  Ouverture  de  credit  or  protnesse  de  prU,  2  Colin  et  Capitant,  Droit  Civil 
Franqais,  662;  2  Baudry-Lacantinerie,  Precis  de  Droit  Civil,  10  ed.,  §  1576; 
20  Baudry-Lacantinerie,  Trait£  de  Droit  Civil,  §  700;  Promessa  di  mutuo, 
2  Chironi,  Istituzioni  di  Diritto  Civile  Italiano,  §  354;  Krediteroffnung,  Darle- 
hensvorvertrag,   Darlehensversprechung,   2   Dernburg,   BtJRGERUCHE  Recht,   3   ed., 


LETTERS    OF   CREDIT  7 

"Most  civilians  are  agreed  that  the  bare  agreement  to  make  a  loan 
to  another  binds  the  promisor  and  gives  rise  to  an  action  against  him. 
.  .  .  For  according  to  the  Roman  law  a  stipulatio  de  mutuo  dando  has 
actionable  obligation.  But  today  a  bare  agreement  is  as  efl&cacious  as 
a  Roman  stipulation."  ^' 

In  French  law  an  obligation  a  donner  involves  a  duty  to  deliver 
in  specie  and  hence  is  treated  much  as  we  do  cases  to  which  we 
apply  the  equitable  maxim  of  considering  that  as  done  that  ought 
to  be  done.^"  It  follows  that  the  promise  to  loan  money  or  extend 
credit  is  not  only  legally  enforceable  but  the  case  is  treated  as  if 
the  promisor  actually  held  the  money  of  the  promisee.^^ 

If,  then,  a  letter  of  credit  is  treated  as  an  opening  of  a  credit,  it 
means  that  the  case  is  considered  as  one  where  the  person  for  whom 
the  letter  is  given  has  deposited  money  with  the  one  who  gives  the 
letter,  to  be  drawn  on  by  those  who  advance  money  upon  the  letter. 
The  third  person  who  advances  money  on  the  letter  is  treated  the 
same  as  a  depositor  drawing  on  his  account.  Simply  those  who  give 
credit  on  the  faith  of  the  letter  draw  on  the  deposit  instead  of  the 
holder  of  the  letter,  and  they  do  this  by  virtue  of  the  contract  of 
mandate  between  the  one  who  issues  the  letter  and  the  one  to 
whom  it  is  addressed.  As  between  the  issuer  of  the  letter  and  the 
holder,  the  letter  is  not  revocable  because  the  law  holds  the  promisor 
in  the  opening  of  a  credit  to  performance  of  his  promise.  But  when 
a  mandate  has  ceased  to  be  executory  it  has  ceased  to  be  revocable. ^^ 
Because  of  their  theory  of  mandate  the  French  usually  provide  an 
express  clause  as  to  revocability.^^ 

When  this  French  theory  of  the  letter  of  credit  is  applied  to  our 
law  it  will  be  seen  that,  although  at  first  sight  both  the  theory  of 
the  pactum  de  mutuo  dando  and  the  theory  of  the  mandate  are  in- 
applicable, we  have  legal  doctrines  which  may  be  utilized  to  bring 
about  similar  results.  If  in  French  law  the  letter  of  credit  testifies 
to  an  opening  of  a  credit,  in  our  law  it  may  be  said  to  amount  to  an 

§  236;  2  Crome,  System  des  Deutschen  [burgerxichen  Rechts,  §  247,  4;  i  En- 

NECCERUS,  KlPP  UND  WOLFF,  LeHRBUCH  DES  BURGERUCHEN  ReCHTS,  1912  ed.,  §  364. 

1*  12  Gluck,  Pandekten,  §  779.  See  also  4  Gluck,  §  292;  13  Stryk  Opera  Omn., 
ed.  of  1840,  312. 

*"  French  Civil  Code,  Art.  1136. 

^1  20  Baxjdry-Lacantinerie,  Traite  de  Droit  Civil,  §  701. 

«  Inst.  Ill,  26,  §  9. 

2*  4  Lyon-Caen  et  Renault,  §  739. 
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acknowledgment  of  money  received  from  the' holder  of  the  letter 
to  the  use  of  the  person  to  whom  it  is  addressed  upon  the  condi- 
tions named  in  the  letter.  When  acted  upon  by  the  person  to  whom 
it  is  addressed  this  would  certainly  estop  the  issuer  of  the  letter 
from  denying  that  he  held  the  money  as  acknowledged.  As  we 
have  no  such  institution  as  the  Roman  mandate,  we  should  not  be 
confronted  with  the  difficulty  that  the  transaction  :wouldibe  irrev- 
ocable on  the  one  side  and  revocable  on  the  other  while  executory. 
For  our  purposes  the  doctrine  of  money  received  to  the  use  of  a 
third  person,  and  the  estoppel  involved  in  change  of  position  upon 
the  faith  of  the  acknowledgment,  would  suffice. 

The  German  law  on  the  subject  is  substantially  the  same.  It 
is  set  forth  in  convenient  form  by  Cosack.^*  Cosack  makes  a  dis- 
tinction between  a  mandate  of  credit  (kreditauftrag)  and  a  letter  of 
credit  (kreditbrief) .  He  says  that  the  letter  of  credit  strictly  is  in 
the  nature  of  anweisung  rather  than  mandate.  The  anweisung  of 
the  older  law  consisted  of  two  parts,  a  mandate  to  pay  and  a  man- 
date of  satisfaction.  For  this  clumsy  legal  theory  of  a  bill  of  ex- 
change in  terms  of  Roman  law  the  Germans  have  now  worked  out 
a  theory  of  the  bill  of  exchange  as  a  single  formal  legal  transaction. 
When,  therefore,  Cosack  says  the  letter  of  credit  and  the  bill  of 
exchange  are  species  of  this  same  general  theoretical  genus,  he  not 
only  gives  us  a  more  scientific  analysis  but  brings  out  that  the  letter 
of  credit  as  a  device  of  finance  is  really  as  much  a  substantive 
transaction  of  the  law  merchant  as  is  a  bill  or  note;  a  position  which 
it  seems  our  courts  might  well  adopt. 

Summing  up  the  situation  in  the  continental  commercial  law, 
we  may  say  the  letter  of  credit  is  a  mandate  to  some  particular 
addressee,  or  addressed  generally  to  such  person  as  may  comply 
with  it,  commissioning  him  to  pay  money,  or  give  credit  to  the 
holder,  whereby  the  addressee  or  the  person  (in  case  of  a  circular 
letter  of  credit)  who  complies  with  it,  becomes  entitled  to  hold  the 
issuer  of  the  letter  for  the  sum  of  money  advanced  or  the  credit 
givien  within  the  terms  of  the  mandate.  So  far,  translated  into  our 
law,  there  is  not.hj[ng  but  an  offer  to  the  correspondent  or  to  the 
world  at  large,  accepted  by  giving  credit  or  advancing  money  ac- 
cording to  the  terms  of  the  offer.  And  it  is  significant  that  in  the  very 

^  Lehrbuch  des  Handelsrechts,  7  ed.,  §  79. 
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useful  analysis  at  the  end  of  Ames'  "Cases  on  Bills  and  Notes"  ^ 
he  treats  the  letter  of  credit  precisely  on  this  theory.  But  this  type 
of  letter  of  credit  does  not  meet  the  requirements  of  international 
business  to-day.  What  does  meet  it  squarely  is  the  French  theory 
of  the  letter  of  credit  as  testifying  to  an  opening  of  a  credit  between 
the  holder  and  the  issuer  of  the  letter,  so  that  the  letter  is  really 
an  authorization  to  the  addressee  to  draw  upon  the  money  deposited 
by  the  holder  with  the  issuer.  That  fits  in  with  the  requirements  of 
international  business  to-day  exactly,  and  fits  well  with  our  com- 
mon-law doctrine  of  money  received  to  a  third  party's  use. 

It  is  worth  noting  also  that  the  development  of  the  continental 
law  on  this  subject  has  been  hindered  if  not  warped  by  two  condi- 
tions which  are  paralleled  in  our  own  experience.  The  civilians,  fa- 
miliar with  the  earliest  and  simplest  or  so-called  tourist  form  of  letter, 
could  not  escape  its  analogy  when  confronted  with  the  newer  forms, 
and  proceeded  on  the  assumed  necessity  of  fitting  every  form  of 
letter,  including  those  developed  by  present-day  commerce  into  a 
legal  theory  of  third-century  Rome.  That  is  to  say,  the  doctrine 
of  mandate  being  at  hand  to  explain  one  form  of  letter,  it  was  as- 
sumed that  all  other  forms  must  be  made  to  fit  into  that  doctrine. 
So  our  courts,  in  the  development  of  the  subject,  also  suffer  from 
this  same  analogy  of  the  tourist  letter  and  the  same  assumed  ne- 
cessity of  fitting  a  present-day  transaction  of  commercial  usage  into 
some  common-law  theory  of  a  day  that  is  past.  The  noticeable 
disposition  of  the  more  recent  continental  writers,^^  in  the  lan- 
guage of  Maitland,^^  to  "face  modern  times  with  .  .  .  modern 
weapons,"  to  distinguish  the  new  from  the  old  and  to  regard  the 
letter  of  credit  we  are  here  considering  as  a  self-sufficient  trans- 
action of  the  commercial  law  and  as  part  of  the  growing  law  mer- 
chant, deserves  thoughtful  consideration  at  the  hands  of  common- 
law  lawyers. 

II 

Common-law  categories  have  never  willingly  conceded  a  place 
in  the  sun  to  the  novelties  developed  by  the  exigencies  of  modern 
business.    It  required  a  long  struggle  culminating  in  an  act  of  Par- 

^  2  Cases  on  Bills  and  Notes,  783. 

^  CosACK,  supra. 

*^  3  Collected  Papers,  485. 
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liament  to  induce  the  common  law  to  recognize  the  written  instru- 
ments of  the  law  merchant.  As  enlightened  a  judge  as  Lord  Holt , 
resisted  reception  of  the  promissory  note  into  the  company  of  legal 
transactions,  and  even  now  that  bills  and  notes  are  established 
mercantile  specialties  the  courts  do  not  like  to  admit  them  as  such 
in  theory  but  seek  to  fit  them  into  the  common-law  category  of 
simple  contracts.  Checks  were  able  to  establish  themselves  as 
forms  of  bills,  but  insurance  policies  soon  ceased  to  be  instruments 
of  the  law  merchant  and  have  had  a  common-law  development; 
and  to-day  bills,  notes  and  checks  are  the  only  recognized  instru- 
ments of  the  law  merchant.  At  one  time  it  seemed  as  if  letters  of 
credit  might  be  so  treated,  so  that  the  promise  of  a  merchant  or 
banker  as  a  transaction  of  the  law  merchant  in  the  form  of  an  irrev- 
ocable letter  of  credit  could  stand  on  its  own  bottom  as  a  binding 
and  self-sufficing  legal  transaction.^^  But  the  development  of  the 
law  merchant  along  liberal  lines  and  its  free  absorption  into  our 
common  law  seem  to  have  stopped  with  the  passing  away  of  our 
earlier  generation  of  constructive  judges,  and  for  the  last  half  of 
the  nineteenth  century  hard  and  fast  molds  were  at  hand  into 
which  all  mercantile  transactions  and  inventions  must  inevitably 
be  fitted.^^  Hence  we  must  perforce  deal  with  this  subject  on 
common-law  lines,  and  seek  to  give  effect  to  the  demands  of  com- 
merce by  means  of  some  common-law  theory. 

The  decisions  of  our  courts  on  this  subject  in  the  past  have  had 
to  do  with  four  common-law  conceptions,  namely:  offer,  resulting 
in  simple  contract;  guaranty;  contract  for  the  benefit  of  a  third 
person;  and  estoppel. 

To-day  it  is  generally  assumed  that  the  letter  of  credit  is  an 
offer  made  into  a  contract  by  extension  of  a  credit  according  to  its 

28  Marshall,  C.  J.,  in  Coolidge  v.  Payson,  2  Wheat.  (U.  S.)  66,  75  (181 7);  Story,  J., 
in  Russell  v.  Wiggin,  2  Story  (U.  S.)  213,  231  (1842);  Bronson,  J.,  in  Birckhead  v. 
Brown,  5  Hill  (N.  Y.)  634  (1843).  See  also  as  evidence  of  this,  dicta  in  Scribner  v. 
Rutherford,  65  Iowa,  551,  22  N.  W.  670  (1885);  Johannessen  v.  Munroe,  158  N.  Y. 
641,  53  N.  E.  535,  9  App.  Div.  409  (1899),  41  N.  Y.  Supp.  586;  Liggett  v.  Bank, 
233  Mo.  590,  136  S.  W.  299  (191 1);  2  Daniel,  Negotiable  Instruments,  3  ed., 
§  1790. 

2'  For  example,  the  clearing-house  when  it  arose,  was  not  recognized  for  the  pur- 
poses of  the  doctrine  a^  to  presentation  within  a  reasonable  time,  and  but  for  the  opH 
portune  enactment  of  the  uniform  Negotiable  Instruments  Law,  legislation  would 
probably  have  become  necessary.  Holmes  v.  Roe,  62  Mich.  199,  28  N.  W.  864  (1886); 
Edmisten  v.  Herpolsheimer,  66  Neb.  94,  92  N.  W.  138  (1902). 
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terms.^"  Accordingly,  if  addressed  to  a  specific  person,  some- 
times called  a  "special  letter  of  credit,"  ^^  it  cannot  be  accepted  by 
anyone  else.^^  The  courts  often  discuss  this  as  if  it  were  a  question 
of  assignability  or  negotiabihty,^^  or  of  strict  construction  of  the 
liability  of  a  surety  or  guarantor.^^  If  the  letter  of  credit  were 
treated  as  an  institution  of  the  law  merchant,  requiring  no  common- 
law  theory  to  uphold  it,  the  result  would  l?e  the  same,  as  the  in- 
stnmaent  does  not  confer  a  power  upon  anyone  but  the  addressee 
named.  But  the  same  courts  usually  end  by  putting  the  matter  in 
terms  of  offer  and  acceptance.^^  Where  the  letter  is  addressed 
generally  to  whomsoever  may  act  upon  it  {i.  e.,  a  general  letter  of 
credit),  the  apparent  procedural  exigencies  of  special  assumpsit 
and  the  elusive  word  "privity"  formerly  gave  rise  to  difficulties.^^ 
Our  courts,  however,  soon  came  to  hold  that  this  was  a  case  of  an 
offer  addressed  to  the  world  at  large,  which  became  a  contract  as 
soon  as  anyone  accepted  or  performed  its  terms,  exactly  as  in  the 
case  of  an  offer  of  reward. ^^  Here  also  the  same  result  would  be 
reached  if  the  letter  were  treated  simply  as  an  instrimient  of  the 
law  merchant,  since  by  its  express  terms  it  confers  upon  anyone 
who  will  act  thereon  the  power  of  becoming  a  creditor  of  the  issuer. 
It  should  be  noted  also  that  the  instrument  treated  as  an  offer  of 
payment  to  be  accepted  by  extension  of  credit  to  the  holder  has 
sometimes  been  in  form  a  statement  addressed  by  the  issuer  to  the 
holder,  advising  the  latter  of  the  issuer's  willingness  to  become 

^^  Cairns,  L.  J.,  In  re  Agra  and  Masterman's  Bank,  2  Ch.  App.  391,  395  (1867). 
"The  liability  of  a  writer  of  a  letter  of  credit  is  founded  on  the  simple  law  of  contracts, 
where  the  minds  of  the  parties  must  meet  in  the  common  purpose.  The  act  of  the 
writer  is  an  offer,  or  request,  or  proposition,  and  the  act  of  him  who  furnishes  the 
money  is  an  acceptance."  Bank  of  Seneca  v.  First  National  Bank,  105  Mo.  App- 
722,  726,  78  S.  W.  1092  (1904). 

51  Birckhead  v.  Brown,  5  Hill  (N.  Y.)  634  (1843);  Union  Bank  v.  Coster,  3  N.  Y. 
203  (1850). 

52  Fletcher  Guano  Co.  i;.  Bumside,  142  Ga.  803,  83  S.  E.  935  (1914);  Robbins  v. 
Bingham,  4  Johns.  (N.  Y.)  476  (1809);  Birckhead  v.  Brown,  5  Hill  (N.  Y.)  634  (1843), 
aff'd,  2  Den.  (N.  Y.)  375;  Taylor  v.  Wetmore,  10  Ohio,  491  (1841). 

^  Robbins  v.  Bingham,  supra;  Birckhead  v.  Brown,  supra. 

'*  Walsh  V.  Bailie,  10  Johns.  (N.  Y.)  180  (1813);  Birckhead  v.  Brown,  supra;  Taylor 
V.  Wetmore,  supra. 

^  E.  g.,  Bronson,  J.,  in  Birckhead  v.  Brown,  supra. 

^  Bank  v.  Archer,  11  M.  &  W.  383  (1843);  see  also  Russell  v.  Wiggin,  2  Story  (U.  S.) 
213  (1842);  Franklin  Bank  v.  Lynch,  52  Md.  270,  281  (1879). 

'^  Lawrason  v.  Mason,  3  Cranch  (U.  S.)  492  (1806);  Birckhead  v.  Brown,  supra; 
Union  Bank  v.  Coster,  supra. 
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surety  for  him,  if  a  certain  credit  was  extended,^*  or  an  offer  to 
guarantee  acceptance  and  payment  of  drafts,'^  or  an  offer  to  the 
addressee  to  "see  him  paid,"  which  would  at  least  suggest  an  offer 
to  become  secondarily  liable.^"  Obvious  difficulties  involved  in 
the  law  of  suretyship  and  guaranty  led  the  courts  to  strain  the 
construction  a  bit  in  order  to  bring  such  cases  within  the  offer 
theory  of  letters  of  credit;  though  other  courts  have  refused  to 
treat  such  papers  as  more  than  offers  toljecome  siu-ety  or  guarantor 
and  have  distinguished  them  from  letters  of  credit.^^  Where  the 
wider  interpretation  is  given  to  the  paper,  it  must  be  upon  some 
notion  that  the  addressee  has  changed  his  position  upon  the  faith 
of  an  understanding  of  its  terms  which  though  not  correct  he  might 
reasonably  entertain;  in  other  words  upon  the  theory  of  estoppel. 

Confusion  has  arisen  in  carrying  out  this  offer  theory,  which  in 
itself  is  simple  and  consistent  enough,  by  importing  into  it  a  ques- 
tion of  the  law  of  negotiable  instruments  that  seems  superficially 
to  be  involved  but  in  reahty  is  quite  beside  the  point.  If  one  agrees 
to  accept  a  bill  already  drawn,  or  one  to  be  drawn,  in  such  wise  as 
clearly  to  point  out  the  very  instrument,  a  court  of  equity,  to 
prevent  embarrassment  of  the  case  of  the  holder  because  of  his 
want  of  the  written  evidence  to  which  he  is  specifically  entitled, 
would  decree  the  promised  acceptance.^  And  courts  of  law  ac- 
cordingly have  treated  a  promise  thus  specifically  enforceable  as 
amounting  to  an  acceptance  and  have  allowed  the  promisee  to  sue 
the  promisor  as  an  acceptor.  But  the  terms  of  the  promise  must 
be  clear  and  definite  in  order  to  be  specifically  enforceable;  and  so, 
if  the  bill  or  bills  are  to  be  drawn  in  the  future,  courts  may  properly 


'*  Lawrason  v.  Mason,  supra. 

*'  Union  Bank  v.  Coster,  supra. 

*»  Cheever  v.  Schall,  87  Hun  (N.  Y.)  32  (1895).  Here  the  letter  in  suit  read: 
"Let  Mr.  G.  have  your  fann  ...  for  the  term  of  five  years  and  I  will  see  you  paid." 
G  showed  this  letter  to  plaintiff,  who  leased  the  farm  to  him  on  the  strength  of  it.  The 
court  said  it  was  "a  general  letter  of  credit."  If  it  had  been  treated  as  a  guarantee,  a 
question  would  have  arisen  whether,  under  the  statute  of  frauds,  it  was  necessary 
that  the  name  of  the  addressee  appear  on  the  letter.  The  court  obviously  sought  to 
avoid  this. 

«  E.  g.,  ScTihneTv.  Rutherford,  65 Iowa,  551,  22  N.  W.  670  (1885).  The  letter  read: 
"A.  P.  Kenyon  wants  a  little  money;  if  you  want  anyone  on  the  note,  I  will  fix  it 
when  I  come  in."  The  court  refused  to  treat  this  as  more  than  it  professed  to  be,  to 
wit,  an  offer  to  become  surety  on  Kenyon's  note  if  money  was  loaned  him. 

<*  Bank  of  Montreal  v.  Thomas,  16  Ont.  503  (iJ 
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insist  on  a  considerable  particularity  of  description  before  allow- 
ing promisor  to  be  held  as  acceptor.^  When,  however,  the  addressee 
sues,  not  on  the  bill  seeking  to  hold  the  issuer  as  an  acceptor,  but 
on  the  contract  to  accept  bills  drawn  under  and  within  the  terms 
of  the  letter,  no  more  particularity  ought  to  be  required  than  in 
any  other  case  of  offer  and  acceptance.  If  there  is  enough  cer- 
tainty to  make  a  contract  there  is  a  cause  of  action.^  Unhappily 
the  origin  of  the  requirement  of  particularity  in  the  description  of 
the  bills  to  be  drawn  has  often  been  overlooked,  and  in  actions  for 
breach  of  contract  to  accept,  the  courts  have  demanded  all  the 
certainty  involved  in  a  decree  for  specific  performance,  and  hence 
involved  also  in  an  action  to  charge  the  promisor  as  acceptor.^ 
With  the  relaxation  in  equity  of  the  strict  rule  as  to  certainty,  so 
that  it  is  enough  if  there  is  a  contract  at  law  which  the  court  is  in 
a  position  to  enforce  without  making  a  new  contract  and  without 
undue  hardship,^^  the  basis  of  the  doctrine  in  Coolidge  v.  Payson 
is  doubtful  and  more  than  one  court  long  ago  gave  it  up.*^  At  all 
events  it  has  nothing  to  do  on  principle  with  liability  upon  a  letter 
of  credit  in  an  action  for  non-a-cceptance  or  non-payment  of  drafts 
drawn  in  accordance  with  the  terms  of  the  letter.'*^ 

Letters  of  credit  which  might  well  have  been  dealt  with  on  the 
offer  theory  have  sometimes  been  treated  on  a  theory  of  guar- 

*^  Coolidge  V.  Payson,  2  Wheat.  (U.  S.)  75  (181 7);  Schimmelpennich  v.  Bayard, 
I  Pet.  (U.  S.)  264  (1828);  Boyce  v.  Edwards,  4  Pet.  (U.  S.)  iii  (1830);  Garrettson  v. 
North  Atchison  Bank,  39  Fed.  163  (1889);  Ulster  County  Bank  v.  McFarlan,  3  Den. 
(N.  Y.)  553  (1846);  First  National  Bank  v.  Clark,  61  Md.  400,  406  (1883);  Lewis  v. 
Kramer,  3  Md.  265,  289  (1852). 

**  Franklin  Bank  of  Baltimore  v.  Lynch,  52  Md.  270,  280  (1879);  Lafargue  v.  Har- 
rison, 70  Cal.  380,  II  Pac.  636  (1886);  Nelson  v.  First  National  Bank,  48  111.  36  (1868); 
Carnegie  v.  Morrison,  2  Met.  (Mass.)  381  (1841);  Bissell  v.  Lewis,  4  Mich.  450  (1857); 
Pollock  V.  Helm,  54  Miss,  i  (1876);  Bank  of  Montreal :;.  Thomas,  16  Ont.  503.  In  the 
latter  case  the  action  seems  to  have  been  brought  upon  the  bill  rather  than  upon 
the  contract  to  accept  it,  but  questions  of  pleading  were  not  raised. 

*^  State  National  Bank  v.  Young,  14  Fed.  889  (1883);  Atlanta  National  Bank  v. 
Northwestern  Fertilizing  Company,  83  Ga.  356,  9  S.  E.  671  (1889);  Krakauer  v. 
Chapman,  16  App.  Div.  115  (dissenting  opinion)  45  N.  Y.  Supp.  127  (1897). 

**  Jones  V.  Parker,  163  Mass.  564,  40  N.  E.  1044  (1895);  Equitable  Gas  Qompany 
V.  The  Baltimore  Coal  Tar  and  Manufacturing  Company,  63  Md.  285  (1884); 
3  PoMEROY,  Equity,  §§  1400  et  seq. 

*'  See  Nelson  v.  First  National  Bank,  48  HI.  36  (1868);  Bissell  v.  Lewis,  4  Mich.  450 
(1857). 

**  See  the  vigorous  statement  of  Story,  J.,  in  Russell  v.  Wiggin,  2  Story  (U.  S.)  213, 
231  (1842). 
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antee.*^  In  other  cases  what  seem  on  their  face  to  be  contracts  of 
guarantee  or  offers  to  become  guarantor  have  been  treated  on  the 
offer  theory  of  letters  of  credit.^"  But  courts  have  not  consistently 
treated  such  cases  as  cases  of  letters  of  credit.^^  The  disadvantages 
of  a  guarantee  theory  are  the  doctrine  as  to  notice  to  the  guarantor 
when  his  offer  is  accepted  by  giving  credit  to  the  principal/^  re- 
quirements of  the  statute  of  frauds  as  to  the  contents  of  the  memo- 
randum on  which  one  secondarily  liable  may  be  charged,^  and  the 
danger  of  releasing  parties  secondarily  liable  in  the  course  of  deal- 
ings with  the  principal  debtor.^  Because  of  these,  the  value  of 
letters  of  credit  as  instruments  of  credit  would  be  seriously  im- 
paired if  a  guarantee  theory  were  to  be  adhered  to,  arid  the  courts 

*'  Lafargue  v.  Harrison,  supra;  Walsh  v.  Bailie,  lo  Johns.  (N.  Y.)  i8o  (1813); 
Taylor  v.  Wetmore,  supra;  cf.  Birckhead  v.  Brown,  supra.  In  Lafargue  v.  Harrison, 
the  court's  proposition  that  the  letter  of  credit  w£is  "a  guaranty  by  them  of  the  credit 
to  Mel  and  Sons  during  the  time  and  for  the  amount  specified"  seems  to  be  an  awk- 
ward recognition  of  the  instrument  as  a  transaction  of  the  law  merchant.  In  effect, 
the  court  says  to  the  issuer  "you  can't  say  the  holder  did  not  have  funds  with  you  be- 
cause you  guaranteed  to  the  addressee  that  he  had."  A  better  way  of  putting  it  would 
be  that  the  letter  could  reasonably  be  so  interpreted,  and  after  the  addressee  had  acted 
on  it,  the  issuer  was  estopped.  But  in  this  particular  case,  as  the  letter  was  drawn, 
there  is  no  such  representation,  nor  are  there  any  words  amounting  to  a  guarantee  of 
anything.  If  the  court  means  that  the  legal  effect  of  the  letter  was  that  of  a  guar- 
antee, it  is  holding  the  letter  of  credit  a  self-sufficing  instrument  without  seal  or  con- 
sideration. 

*"  Boyd  V.  Snyder,  49  Md.  342  (1878)  ("This  contract  of  guaranty  .  .  .  anal- 
ogous to  a  general  letter  of  credit");  Lawrason  v.  Mason,  3  Cranch  (U.  S.)  492  (1806) 
("We  will  become  your  security  for  130  barrels  of  com  payable  in  12  months"); 
McLaren  v.  Watson,  26  Wend.  (N.  Y.)  425  (1841),  affirming  19  Wend.  (N.  Y.)  557 
(1838)  ("I  hereby  guarantee  payment");  London  Bank  c.  Parrott,  125  Cal.  472,  s8Pac. 
164  (1899)  ("and  these  presents  shall  be  deemed  to  be,  and  shall  constitute  to  you,  a 
continuing  guaranty  by  each  of  us");  Northumberland  v.  Eyer,  58  Pa.  St.  97  (1868) 
(written  guarantee  indorsed  on  a  note,  which,  said  Sharswood,  J.,  "is  not  distinguish- 
able from  a  general  letter  of  credit");  Cheever  v.  Schall,  87  Hun  (N.  Y.)  32  (1895) 
("I  will  see  you  paid").  If  Judge  Sharswood's  proposition  is  weU  taken,  does  the  gen- 
eral letter  of  credit  stand  as  a  transaction  of  the  law-merchant,  requiring  no  common- 
law  consideration? 

"  Adams  v.  Jones,  12  Pet.  (U.  S.)  207  ("I  will  be  security  for  the  pajrment"); 
Scribner  v.  Rutherford,  65  Iowa,  551,  22  N.  W.  670  (1885)  ("if  you  want  anyone  on 
the  note  I  will  fix  it  when  I  come  in").  As  to  the  effect  of  issuer's  death  where  letter 
is  treated  as  a  guarantee,  see  Michigan  State  Bank  v.  Estate  of  Leavenworth,  28  Vt. 
209  (185s). 

*2  Adams  v.  Jones,  supra.  This  led  the  court  to  hold  the  instrument  a  letter  of 
credit  in  London  Bank  v.  Parrott,  supra. 

"  Cheever  v.  SchaU,  87  Hun  (N.  Y.)  32  (1895). 

"  London  Bank  v.  Parrott,  supra. 
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therefore  have  tried  not  only  to  find  better  ways  of  treating  genuine 
letters  of  credit,  but  have  shown  some  tendency  to  turn  guaran- 
tees into  letters  of  credit  in  the  supposed  interest  of  security  of 
mercantile  transactions. 

As  a  basis  for  discussing  our  third,  or  contract-for-benefit-of- 
third-party  theory,  we  may  take  the  case  of  Carnegie  v.  Morrison.^ 
Here  one  Oliver,  the  Boston  agent  of  the  defendants,  a  firm  of 
bankers  in  London,  wrote  as  follows :  — 
"Messrs.  Morrison,  Cryden  &  Company, 
London: 

Mr.  John  Bradford,  of  this  City,  having  requested  that  a  credit  may 
be  opened  with  you  for  his  account,  in  favor  of  Messrs.  D.  Carnegie 
and  Company. of  Gottenburg,  for  three  thousand  pound  sterling,  I  have 
assured  him  that  the  same  will  be  accorded  by  you  on  the  usual  terms 
and  conditions." 

This  letter  was  delivered  to  Bradford,  but  the  bankers  were 
notified  that  the  letter  was  written  and  would  be  forwarded  by 
Bradford  to  Carnegie  and  Company  with  a  request  for  credit. 
This  might  have  been  treated  as  an  offer  by  the  defendant  ad- 
dressee to  Carnegie  and  Company  and  accepted  by  them  when  they 
gave  credit  to  Bradford.  Counsel  for  defendants  argued  that  it 
was  only  a  contract  between  defendants  and  Bradford  that  the 
former  would  give  the  latter  credit,  so  that  the  plaintiffs  were  not 
parties  to  it  and  could  not  sue  on  it.  Answering  this  argument, 
Shaw,  C.  J.,  said: 

"He  (Bradford)  had  funds  either  in  cash  or  credit  with  the  defendants 
and  entered  into  a  contract  with  them  to  pay  a  sum  of  money  for  him 
to  the  plaintiffs.  .  .  .  He  gave  the  plaintiffs  notice  of  what  he  had  done 
and  sent  them  the  instrument  as  authentic  evidence  of  the  fact.  They 
assented  to  and  affirmed  it  as  an  act  done  in  their  behalf  and  gave  the 
defendants  notice  thereof  and  conformable  to  the  terms  of  the  letter  of 
credit  drew  their  bills  on  the  letter  of  credit.  The  refusal  to  accept  was 
a  breach  of  the  promise  thus  made.  ...  It  would  be  vain  to  say  that 
this  promise  was  not  made  for  the  benefit  or  (according  to  the  terms  of 
some  of  the  cases)  for  the  interest  of  the  plaintiffs." 

This  looks  very  much  like  a  theory  of  a  contract  between  the  issuer 
and  holder  for  benefit  of  addressee.    But  such  a  theory  would  not 

^  2  Met.  (Mass.)  381  (1841).  See  also  on  "right  of  third  party  to  sue,"  25  L.  R.  A. 
257,  note;  Franklin  Bank  of  Baltimore  v.  Lynch,  supra. 
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be  tenable  in  jurisdictions  which  reject  entirely  the  doctrine  of 
allowing  actions  upon  contracts  by  third  party  beneficiaries;  and 
even  where  the  doctrine  is  recognized,  as  it  now  generally  is,  still 
it  involves  so  many  difficulties  and  uncertainties  that  it  would  be 
a  misfortune  if  it  were  resorted  to  and  relied  upon  in  connection 
with  any  instruments  of  general  commercial  importance. 

A  theory  of  estoppel  was  employed  in  Johannessen  v.  Munroe.^ 
Here  the  holder  obtained  a  letter  of  credit  from  the  issuer  upon 
false  representations  and  turned  it  over  to  the  addressee,  together 
with  $500  in  cash,  in  payment  of  an  outstanding  indebtedness 
upon  which  the  addressee  was  about  to  sue,  whereupon  he  fore- 
bore  suit.  At  the  time  this  was  done,  the  holder  wrote  (falsely) 
to  the  issuer  that  the  letter  had  been  dehvered  to  the  addressee  in 
the  regular  course  of  business  and  that  the  addressee  would  avail 
himself  of  it  accordingly.  Before  closing  the  transaction  addressee 
inquired  of  the  issuer  as  to  the  genuineness  of  the  letter  and  was 
advised  that  it  was  genuine,  that  it  would  not  be  canceled,  and 
that  payment  of  drafts  drawn  pursuant  thereto  would  not  be 
stopped  unless  the  holder  gave  notice  that  it  had  fallen  into  im- 
proper hands.  Nevertheless  on  the  day  on  which  the  addressee 
concluded  his  arrangement  with  the  holder,  the  issuer  canceled 
the  letter,  claiming  it  was  being  used  improperly.  The  grounds  of 
defense  were,  first,  that  the  letter  had  been  obtained  by  fraud  and 
plaintiff  was  not  a  holder  in  due  course  for  value;  and,  second, 
that  the  holder  was  not  authorized  to  use  the  letter  as  he  did.  In 
the  Appellate  Division,  the  majority  of  the  court,  in  sustaining  a 
judgment  for  plaintiff,  relied  upon  a  passage  in  Daniel  on  "Nego- 
tiable Instruments,"^^  and  held  that  deHvery  to  the  plaintiff  and 
action  thereon  by  plaintiff  in  good  faith  by  forbearing  to  sue  on 
his  claim  would  cut  off  all  defenses  of  the  issuer.  The  Court  of 
Appeals  took  the  better  ground  of  estoppel,  saying: 

w  158  N.  Y.  641,  53  N.  E.  535,  9  App.  Div.  409,  41  N.  Y.  Supp.  586,  84  Hun 

(N.  Y.)  594  (1899). 

"  "While  not  possessing  the  characteristics  of  negotiability  which  pertain  to  bills 
and  notes  [they]  partake  of  them  to  such  an  extent  as  to  be  necessarily  classed  as 
negotiable  instruments."  2  Daniel,  Negotiable  Instruments,  3  ed.,  §  1790.  All 
that  this  means  is  that  if  the  letter  is  acted  on  according  to  its  terms,  the  issuer  can- 
not set  up  that  he  was  defrauded  into  issuing  it,  nor  go  into  the  state  of  accounts  be- 
tween him  and  the  holder.  It  is  confusing  to  use  the  term  "negotiable"  in  this  con- 
nection.   See  2  Ames,  Cases  on  Bills  and  Notes,  783. 
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"We  are  of  opinion  that  this  entire  transaction,  beginning  with  the 
issuing  of  the  letter  of  credit  and  closing  with  the  settlement  referred  to, 
presents  all  the  elements  of  an  estoppel,  and  defendants  are  precluded 
from  setting  up  a  defense  based  upon  the  alleged  invalidity  of  the  letter 
of  credit  for  any  cause.  .  .  .  We  have  here  the  representation  of  cer- 
tain facts  by  the  defendants  with  knowledge  that  the  plaintiff  proposed 
to  act  thereon;  the  fact  that  he  did  so  act  and  took  the  letter  of  credit 
and  money  in  payment  of  his  claim,  releasing  all  parties  from  further 
liability.  This  constituted  a  taking  of  the  letter  of  credit  in  good  faith 
and  for  value.  The  plaintiff  by  the  representations  of  defendants  was 
induced  to  change  his  position,  to  give  up  his  cause  of  action  and  pro- 
posed legal  proceedings,  acknowledge  full  settlement  and  payment  of 
his  claim,  and  to  release  all  parties." 

Gray,  J.,  dissented  on  the  ground  that  the  letter  of  credit  was  a 
mere  offer  and  that  when  it  was  discovered  that  the  holder  was 
about  to  use  it  for  a  different  purpose  than  that  which  he  hkd 
represented,  it  might  be  revoked.  He  was  also  of  the  opinion  that 
taking  on  a  precedent  debt  and  giving-  a  receipt  for  it  did  not  con- 
stitute such  a  change  of  position  as  to  raise  an  estoppel. 

This  decision  obviously  is  quite  out  of  line  with  the  offer  theory. 
In  the  first  place  if  the  letter  was  an  offer  it  contemplated  accept- 
ance by  addressee  accepting  bills  drawn  by  the  holder  and  in  turn 
drawing  on  New  York.^^  But,  so  far  as  appears,  the  letter  had 
been  revoked  before  any  bills  were  drawn  or  accepted.  If  it  be 
held  that  a  promise  not  to  revoke  an  offer  makes  it  irrevocable, 
yet  here  there  was  no  consideration  for  the  issuer's  promise,  in 

*8  The  letter  read: 
"No.  5687  Office  of  John  Munroe  &  Co. 

Bankers,  32  Nassau  St.,  New  York 
Messrs.  Munroe  &  Co.,  Feb.  26,  1892. 

Paris: 
Gentlemen: 

We  hereby  open  a  credit  with  you  in  favor  of  Capt.  J.  A.  Johannessen,  S.  S.  Raylton 
Dixon  for  fifteen  thousand  francs  (fcs  15,000)  available  in  bills  at  ninety  days  date;  on 
acceptance  of  any  bill  or  bills  drawn  under  this  credit  you  are  to  draw  on  Carsten  Boe, 
New  York,  at  seventy-five  days  date;  payable  at  the  current  rate  of  exchange  for  firsts 
class  bankers'  bills  on  Paris  on  day  of  maturity.  Commission  is  arranged. 
Bills  imder  this  credit  to  be  drawn  at  any  time  prior  to  May  ist,  1892. 

Truly  yours, 
John  Munroe  &  Co." 
"The  bill  may  be  availed  of  in  sterling,  if  desired,  say  six  hundred  pounds  sterling 
(£600).  J.  M.  &  Co." 
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answer  to  addressee's  inquiry,  that  the  letter  would  not  be  re- 
voked. The  majority  of  the  court  speak  as  if  the  letter  were  an 
evidence  of  indebtedness  or  even  a  negotiable  instrument,  so  that 
the  paper  itself  was  taken  by  the  addressee  in  payment  of  the  pre- 
cedent debt.  But,  if  the  offer  theory  is  sound,  the  transaction  be- 
tween holder  and  addressee  was  really  this:  in  consideration  of  the 
discharge  of  debt,  the  holder  agreed  to  and  did  deliver  the  written 
offer  to  addressee  so  as  to  permit  the  latter  to  proceed  to  accept  it. 
The  discharge  of  the  debt  could  not  be  an  acceptance,  for  the  terms 
of  the  offer  exclude  such  a  construction.  Again,  what  did  the 
issuer  represent,  which  he  is  now  estopped  to  deny,  —  addressee 
having  changed  his  position  on  the  faith  of  the  representations? 
We  may  agree  that  after  the  letter  was  acted  upon  no  claim  of 
fraud  in  its  inception  might  be  urged.  But  in  connection  with  the 
more  difficult  point  as  to  revocation  and  the  use  made  of  the  letter 
by  the  holder,  what  does  the  letter  represent?  It- purports  to  be  an 
authority  to  draw  bills  and  a  clearly  implied  promise  to  accept  and 
pay  them;  and  the  answer  to  addressee's  inquiry,  beyond  being  a 
representation  of  the  genuineness  of  the  paper,  is  but  promissory  — 
promising  in  effect  that  the  letter  would  not  be  revoked  and  that 
payment  of  drafts  thereunder  would  not  be  stopped.  And  yet  the 
court  palpably  feels  that  there  is  something  else  involved  in  the 
very  issuance  of  a  letter  of  this  sort,  —  that  inherently  and  by  gen- 
eral commercial  understanding  it  represents  something  else.  What  is 
this  something  else?  What  can  it  be  but  that  the  issuer  had  funds 
of  the  holder  to  the  amount  of  the  letter  which  he  held  by  the  direc- 
tion of  the  holder  to  the  use  of  the  addressee  subject  to  the  terms 
of  the  letter?  If  the  letter  amounted  to  such  a  representation, 
then,  the  moment  the  addressee  acted  thereon  and  changed  his 
position  on  the  faith  thereof,  the  issuer  was  estopped  to  deny  that 
he  held  the  money  to  addressee's  use,  and  was  liable,  whether  the 
change  of  position  amounted  to  an  acceptance  of  an  offer  or  not. 
Other  courts  have  taken  a  similar  view  of  such  letters.^^ 

^*  "He  had  funds  either  in  cash  or  credit  with  the  defendants  and  entered  into  a 
contract  with  them  to  pay  a  sum  for  him  to  the  plaintiffs."  Shaw,  C.  J.,  in  Carnegie 
V.  Morrison,  2  Met.  (Mass.)  381  (1841). 

"Anyone  to  whom  such  letter  might  be  shown  in  the  course  of  business,  as  the 
predicate  of  a  transaction,  would  infer  and  be  justified  in  the  belief,  that  the  writer 
had  agreed  to  be  bound  for  the  usee  of  it,  either  for  his  accommodation  or  because  he 
was  indemnified  by  effects  in  hand,  or  upon  some  good  consideration,  and  would  not 
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Sumining  up  the  Anglo-American  cases,  may  we  not  say:  First: 
The  orthodox  theory  undoubtedly  is  one  of  an  ofifer,  becoming  a 
contract  when  the  addressee  complies  with  its  terms.  This  theory 
meets  most  of  the  cases  of  the  past  well  enough,  but  fails  in  those 
cases  in  which  the  issuer  has  been  held  although  he  revoked  before 
the  terms  had  been  complied  with  or  although  they  had  not  been 
complied  with.  Second:  The  guarantee  theory  involves  too  many 
difficulties  and  is  unsatisfactory,  so  that  courts  have  inclined  not 
to  use  it  even  when  the  instrument  in  form  called  for  it.  Third: 
The  theory  of  a  contract  between  issuer  and  holder  for  the  benefit 
of  addressee  has  only  been  suggested  in  the  cases  and  involves  so 
many  difficulties  and  uncertainties  as  to  be  unsatisfactory.  Fourth: 
The  theory  of  estoppel  may  be  made  to  meet  all  the  cases  if  we 
treat  the  letter  as  a  representation  to  the  addressee  that  the  issuer 
has  money  of  the  holder  to  his  use,  and  say  that  he  is  estopped  to 
deny  this  representation  when  the  addressee  has  acted  upon  it. 
This  is  the  only  view  advanced  in  the  books  that  will  meet  the  cases 
where  recovery  was  allowed,  although  there  was  revocation  before 
the  doing  of  the  act  prescribed  by  the  letter,  or  although  the  pre- 
scribed acts  were  not  done  at  all.  Fifth:  Throughout  the  cases  we 
may  note  the  courts  feeling,  more  or  less  subconsciously,  that  we 

entertain  the  thought  that  it  was  incumbent  on  him  to  inquire  into  the  state  of  deal- 
ings between  the  writer  and  the  usee  of  the  letter,  for  the  purpose  of  learning  whether 
there  was  any  contingency  about  it,  or  whether  any  change  of  circumstances  between 
the  date  of  the  letter  and  the  advances  imder  it  would  affect  the  liability  of  the  writer." 
Pollock  V.  Helm,  54  Miss.  6  (1876). 

Is  not  this  what  is  meant  by  the  "guaranty  of  the  credit"  of  the  holder  in  Lafargue 
V.  Harrison,  supra  ? 

"The  doctrine  of  the  liability  of  a  party,  giving  authority  to  draw,  to  any  bond  fide 
holder  of  the  bill  drawn  pursuant  to  such  authority,  lies  at  the  foundation  of  the  law 
governing  "letters  of  credit"  in  the  commercial  world.  ...  In  this  case  the  plaintiff 
was  a  holder  ...  for  valiie,  and  is  not  affected  by  the  state  of  accounts  between 
(holder)  and  (issuer)."    Franklin  Bank  of  Baltimore  v.  Lynch,  52  Md.  270,  282  (1879). 

The  analogy  of  money  had  and  received  to  use  of  a  third  person  is  employed  by 
Marshall,  C.  J.,  in  Lawrason  v.  Mason,  3  Cranch  (U.  S.)  494  (1806).  See  also  Krakauer 
V.  Chapman,  16  App.  Div.  115,  45  N.  Y.  Supp.  127  (1897).  There  the  letter  provided 
for  bills  at  thirty  days.  One  was  drawn  and  paid.  Before  a  bill  could  be  drawn  for 
the  remainder  of  the  indebtedness  incurred  on  the  faith  of  the  letter,  the  holder  ab- 
sconded so  that  the  drawing  of  a  further  draft  became  nugatory.  The  addressee  was 
allowed  to  recover  directly  from  issuer  the  amount  of  the  unpaid  indebtedness.  Here 
the  offer  had  not  been  accepted  according  to  its  terms;  but  the  issuer  had  represented 
that  he  held  funds  of  the  holder  to  the  use  of  the  addressee  and  the  latter  was  allowed 
to  recover  those  fimds  fo  the  extent  of  his  interest. 
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have  here  a  substantive  institution  of  the  law  merchant,  which  ought 
to  be  sustained  on  its  own  basis;  and  that  whatever  common-law 
theories  may  be  convenient  for  the  purpose  are  to  be  resorted  to 
in  order  to  fortify  it.  It  is  significant  that  no  deliberate  written 
promise  of  a  business  man  or  commercial  entity  made  as  a  business 
transaction  to  answer  for  credit  extended  on  the  basis  of  the  writ- 
ing has  failed  of  enforcement  in  our  courts.^"  / 

Let  us  now  apply  these  several  theories  to  the  actual  form  of 
letters  in  general  use  to-day  in  our  export  trade  and  test  them  by 
the  problems  to  which  those  forms  and  the  requirements  of  modern 
business  give  rise. 

m 

Although  letters  of  credit  in  our  foreign  trade  vary  greatly  in 
form,  it  is  possible  to  group  them  into  four  well-marked  types,  with 
many  variations  of  form  in  each  type.  The  words  "confirmed 
letter  of  credit,"  or  "irrevocable  letter  of  credit,"  or  both,  appear 
or  seem  to  be  implied  in  each  type;  and  it  is  on  these  words  that  the 
business  world  seems  to  put  its  main,  if  not  its  whole  reliance. 
Leaving  these  words  out  of  account  for  the  moment  and  looking 
at  the  purport  of  the  letter  apart  therefrom,  we  may  take  as  our 
first  type  those  whose  words  suggest  immediately  a  notification 
or  acknowledgment  by  the  issuer  of  the  receipt  of  money  to  the  use 
of  the  addressee,  to  be  paid  him  upon  compliance  with  the  terms 
of  its  receipt,  which  are  stated  as  conditions  in  the  letter.^^    Refer- 

^°  The  cases  in  note  45,  supra,  are  an  apparent  exception.  But  the  case  in  the 
federal  court  was  one  at  nisi  prius  and  the  instrument  was  vague  in  its  terms  and  by 
no  means  an  ordinary  letter  of  credit.  In  the  Georgia  case  the  language  used,  "we 
wUl  carry  you,"  was  addressed  to  the  holder,  and  evidently  contemplated  an  exten- 
sion of  existing  indebtedness  only.  What  is  said  as  to  agreements  for  acceptance  is 
but  dictum.    In  the  New  York  case  a  majority  of  the  court  upheld  the  letter. 

^'  The  following  is  an  example  of  this  type: 

[Amount]  [No.]  [Date] 

[Addressee]: 

At  the  request  and  for  the  account  of  [holder]  we  have  opened  a  confirmed  credit 
in  your  favor,  bearing  the  above  number,  available  by  drafts  at  sight  to  an  aggregate 
amount  of  [amount  of  credit]  for  [purposes  of  credit]. 

Payments  to  be  made  against  delivery  to  us  of  properly  endorsed  negotiable  rail- 
road bills  of  lading  together  with  receipted  invoices  in  triplicate  at  the  above  stated 
prices. 

This  credit  to  remain  in  force  until 

Any  draft  drawn  under  this  credit  must  state  that  it  is  drawn  imder  [description. 


LETTERS    OF    CREDIT  21 

ence  to  the  forms  as  set  forth  in  the  note  will  show  that  they  con- 
tain (a)  a  statement  that  a  "confirmed"  credit  has  been  opened 
in  favor  of  the  addressee  for  the  account  of  the  holder,  which  as 
we  have  seen  courts  have  construed  as  a  representation  to  the 
addressee  that  funds  of  the  holder  of  the  letter  had  been  received 
and  were  held  to  the  use  of  the  addressee;  {b)  a  statement  of  the 
conditions  of  the  credit,  or  in  other  words,  of  the  terms  on  which 
the  funds  were  received  and  are  held  to  the  use  of  the  addressee; 
(c)  an  authority  to  draw  drafts  on  the  issuer  to  the  amoimt  and 
under  the  conditions  set  forth;  and  {d)  often  an  express  promise  to 
honor  such  drafts.  This  type  of  letter  might  be  treated  on  the 
offer  theory  and  could  be  upheld  in  that  way.  But  it  is  perfectly 
obvious  that  those  who  draw  and  act  on  letters  framed  in  such 
terms  have  in  view  something  much  more  assured,  permanent, 
conclusive  and  irrevocable  than  an  offer. 

Letters  of  the  second  type  are  evidently  drawn  under  the  advice 
of  counsel  impressed  with  the  offer  theory  of  the  cases  we  have 
discussed.  Such  letters  are  drawn  in  the  form  of  offers,  which  are 
to  become  contracts  upon  acceptance  by  performing  the  terms  set 
forth  in  the  letter  .^^    Here  there  is  no  direct  suggestion  that  funds 

date  and  number  of  letter]  and  must  be  addressed  to  [issuer]  and  the  amoxmt  of  the 
draft  must  be  noted  on  the  back  hereof  by  the  negotiating  bank  or  bankers. 

We  hereby  agree  with  the  bond  fide  holders  that  all  drafts  issued  by  virtue  of  this 
credit  and  in  accordance  with  the  above  stipulated  terms,  shaU  meet  with  due  honor 
upon  presentation  at  the  office  of  the  [issuer]  if  drawn  and  negotiated  by  [expiration 
date]. 

[Signature  of  issuer] 

The  following  form,  faUing  within  the  same  type,  suggests  both  money  received 
and  held  to  the  use  of  the  addressee  and  also  notification  of  a  contract  betw^een  holder 
and  issuer  for  the  benefit  of  addressee : 
[Addressee]  [Date] 

We  received  today  from  [foreign  correspondent  bank]  a  message  as  follows: 

"Account  [name  of  holder]  open  following  confirmed  credit  [amoimt  of  credit] 
favor  [name  of  addressee]  against  [terms  and  purposes  of  credit]." 

Of  which  kindly  take  notice. 

The  credit  will  remain  in  force  for  [period  of  credit]  and  the  same  is  hereby  con- 
firmed for  the  account  of  [foreign  correspondent  Bank].     [No.  of  Letter] 

[Signature  of  Issuer] 

**  An  example  of  this  tjqje  is: 

Irrevocable  Export  Credit  No.  [Expiration  date] 

[Addressee] : 

You  are  hereby  authorized  to  draw  upon  us  for  account  of  [holder]  at  sight  to  the 
extent  of  [amount  of  credit]  covering  [purposes  and  terms  of  the  credit].    Payment  to 
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are  held;  at  most  this  could  only  be  inferred  from  the  authority 
to  draw  on  the  issuer  for  the  account  of  the  holder.  What  is  most 
notable  in  this  type  is  the  care  with  which  the  authority  to  draw 
upon  the  issuer  is  brought  within  the  terms  of  Coolidge  v.  Payson 
as  interpreted  in  later  cases  in  the  Federal  Supreme  Court.  Simi- 
marily  stated  letters  of  this  type  contain  (a)  a  statement  by  way 
of  caption,  but  not  in  their  body  or  text,  that  they  are  "con- 
firmed" or '"irrevocable;"  (6)  an  authority  to  the  addressee  to 
draw  on  the  issuer  for  the  account  of  the  holder  with  a  precise  de- 
scription of  the  drafts  to  be  drawn.  Looking  only  at  this  second 
element,  these  letters  are  clear  enough;  but  they  raise  at  once  the 
question  why  if  this  is  all  there  is  to  them,  should  the  issuer  say  at 
the  top  of  the  instrument  that  it  is  "confirmed"  or  "irrevocable?" 
Does  he  mean  to  add  something  to  the  second  element,  and  if  so, 
what?  In  business  understanding  the  answer  is  obvious,  but  in 
law  we  must  inquire. 

In  a  third  type  the  form  of  letter  suggests  a  contract  between 
the  holder  and  the  issuer  for  the  benefit  of  the  addressee  whereby 
the  addressee  is  to  be  paid  by  the  issuer  on  condition  of  his  per- 
forming the  terms  of  a  contract  which  he  has  made  with  the  holder. 
The  letter  takes  the  immediate  form  of  a  notification  to  addressee 
of  the  former  contract.^  Unless,  because  of  the  obvious  disad- 
vantages involved  the  courts  were  to  twist  such  letters  into  offers, 
as  we  have  seen  them  do  where  the  instrument  in  form  used  lan- 
guage importing  guarantee  or  suretyship,  there  is  Uttle  in  the  text 
of  this  type  of  letter  to  lay  hold  of  for  any  other  common-law 
theory  than  one  of  notification  of  a  contract  between  holder  and 
issuer  for  the  benefit  of  addressee.  But  such  letters  are  also  usually 
captioned,  or  in  collateral  correspondence  are  stated  to  be  "con- 
be  made  against  [statement  of  documents  required].  Drawing  must  clearly  specify 
the  number  of  this  credit. 

[Signature  of  Issuer] 

^  Following  is  an  example: 
[Addressee]:  [No.]  "  [Date] 

We  have  received  instructions  from  [holder]  to  pay  you  against  your  receipt  in 
triplicate  any  sum  or  sums  up  to  [amount  of  credit]  against  shipment  of  [terms  and 
purposes  of  the  credit].    This  letter  to  be  presented  with  your  receipts  and  documents. 

[Signature  of  Issuer] 

Sometimes  a  contract  between  holder  and  issuer  is  expressly  stated,  e.  g.,  "we  have 
received  instructions  from  [holder]  with  whom  all  necessary  arrangements  have  been 
made";  also  such  forms  may  include  an  authority  to  draw. 
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firmed,"  or  "irrevocable,"  or  sometimes  "confirmed  and  irrev- 
ocable letters  of  credit."  This  raises  at  once  the  question  whether 
the  text  of  the  instrument  is  not  an  informal  attempt  to  express  a 
transaction  of  another  sort  rather  than  that  indicated  by  the  text 
taken  alone  —  a  transaction  weU  known  to  the  commercial  world 
by  the  name  given  it. 

Lastly  there  is  a  fourth  type  drawn  apparently  with  no  theory 
in  mind  other  than  the  business  imderstanding  of  a  "confirmed 
and  irrevocable  letter  of  credit,"  and  on  the  assumption  that  the 
written  promise  of  a  business  man  in  the  course  of  business  is  self 
sufficient.^  Here  it  will  be  observed  there  are  no  words  suggesting 
the  holding  of  money  to  the  use  of  the  addressee,  and  unless  some 
meaning  is  attributed  to  the  very  words  "confirmed  letter  of 
credit"  which  will  bring  it  within  the  theory  of  a  representation  of 
money  held  to  the  use  of  addressee  or  the  theory  of  an  offer,  the 
addressee  must  bestir  himself  to  show  a  consideration  by  proof 
that  the  letter  was  issued  in  exchange  for  his  then  and  there  en- 
tering into  a  contract  with  the  holder,  or  something  of  the  sort. 
Either  that  or  we  must  go  outside  common-law  theory  and  look 
to  the  law  merchant  to  uphold  such  letters. 

As  the  matter  stands  in  the  decisions,  the  first  type,  from  the 
standpoint  of  the  exporter,  is  clearly  the  most  satisfactory.  In 
view  of  commercial  usage,  the  understanding  of  the  business  world, 
and  the  decisions  of  the  New  York  courts  in  Johannessen  v.  Mun- 
roe  ^  and  Krakauer  v.  Chapman  ^  it  may  well  be  contended,  and 
it  is  submitted,  that  courts  which  are  reluctant  to  go  further  should 
hold,  as  the  minimum  of  progress  demanded,  that  use  of  the  words 

"  For  example  this  form: 

Irrevocable  Letter  of  Credit 

[No.]  [Date] 

[Addressee] : 

At  the  request  of  [holder]  we  hereby  open  an  irrevocable  letter  of  credit,  [No.  ] 

.  in  your  favor  to  the  extent  of  [amount  of  credit]  against  [terms  and  purposes  of  credit} 
available  imtil  [expiration  date]  under  the  contract  between  yourselves  and  [holder]. 

We  hereby  agree  and  promise  to  pay  you  the  amount  above  mentioned  upon  presen- 
tation of  the  documents  in  comphance  with  the  terms  of  this  credit. 

[Signature  of  Issuer]  • 

Other  variations  of  these  forms  may  be  found  in  Hough,  Practical  Exporting, 
544/- 

»  158  N.  Y.  641,  53  N.  E.  535,  9  App.  Div.  409,  41  N.  Y.  Supp.  586  (1899). 

^  16  App.  Div.  115,  45  N.  Y.  Supp.  127  (1897). 
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"confirmed  letter  of  credit"  or  their  equivalent  should  be  con- 
strued to  mean  an  acknowledgment  of  money  received  and  held  to 
addressee's  use.  What  does  the  letter  "confirm,"  if  not  this? 
But  the  more  direct  statement  of  the  first  t)^e  obviously  gives  a 
better  assurance. 

So,  from  the  exporter's  standpoint,  the  second  type  is  more 
satisfactory  than  the  third  or  fourth.  Forms  of  this  type  clearly 
owe  their  origin  to  an  effort  to  adapt  what  I  have  called  the  tourist 
type  of  letter,  and  the  common-law  theory  of  an  offer,  to  the  cir- 
cumstances of  trade  to-day,  rather  than  to  the  French  theory  of 
the  modem  letter  as  testifying  to  an  ouverture  de  credit.  One  con- 
spicuous difference  between  the  first  and  the  second  type,  if  the 
second  is  to  be  handled  legally  on  the  offer  theory  solely,  will 
suffice  to  show  why  the  first  type  is  better  suited  to  protect  the 
exporter.  In  a  letter  contemplating  successive  instalments  of  de- 
livery or  performance,  and  authorizing  the  vendor-addressee  to 
draw  for  each  instalment  as  delivered,  there  would  be,  if  the  in- 
strument is  but  an  offer,  a  complete  acceptance  of  the  offer  pro 
tanto  with  each  delivery,  but  the  offer  could  be  revoked  as  to  future 
instalments.  Yet  it  may  well  be  that  the  addressee  has  changed 
his  position  in  arranging  to  take  care  of  the  whole  series  of  instal- 
ments. In  that  event  if  the  instrument  amounts  to  an  acknowledg- 
ment of  money  held  to  the  use  of  the  addressee,  action  thereon  by 
the  addressee  would  work  an  estoppel  upon  the  issuer  to  deny  that 
it  was  so  held.  Hence,  as  in  Krakauer  v.  Chapman,^''  addressee 
might  recover,  without  exactly  doing  the  things  prescribed,  if  he 
performed  the  substance  of  the  conditions  on  which  the  money 
was  held  to  his  use.  If  to  avoid  an  unfortunate  result  the  estoppel 
theory  is  applied  to  a  letter  of  the  second  type,  the  effect  is  to  put 
the  letter  in  our  first  type  by  construction. 

The  third  t5^e  must  be  pronounced  much  less  satisfactory.  It 
is  true,  according  to  the  great  weight  of  American  authority,  the 
addressee-beneficiary  may  sue  the  issuer-promisor  upon  such  a 
contract.  Also  by  good  authority,  after  notification  of  the  contract 
to  the  addressee-beneficiary,  the  holder-promisee  and  issuer- 
promisor  could  not  rescind  so  as  to  cut  off  the  action  of  the  ad- 
dressee-beneficiary.   But  these  doctrines  of  suit  by  third  persons 

'"'  i6  App.  Div.  IIS,  45  N.  Y.  Supp.  127  (1897). 
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upon  contracts  between  others  for  their  benefit  and  of  the  effect 
of  notification  upon  the  power  to  rescind  such  contracts,  are  so 
unsettled  in  their  details,  raise  so  many  nice  questions  and  are 
dealt  with  so  differently  in  different  jurisdictions,®^  that  no  lawyer 
would  feel  justified  in  advising  an  exporter  to  rely  upon  an  instru- 
ment where  it  could  only  be  construed  as  notification  of  a  contract 
between  issuer  and  holder  for  his  benefit. 

On  any  purely  common-law  theory,  the  fourth  type  seems 
thoroughly  unsatisfactory.  Without  some  tour  de  force  of  judicial 
construction,  not  without  precedent  as  we  have  shown,  the  addressee 
in  this  type  must  establish  a  consideration,  and  it  may  not  always 
be  easy  or  even  possible  to  do  so.  And  yet  some  brief  and  simple 
•form  on  the  fines  of  this  fourth  type  ought  to  be  sufficient.  It  is 
late  in  the  day  for  the  law  to  be  insisting  that  business  instruments 
shall  set  forth  the  obvious  with  elaboration  and  detail.  The  days 
when  nothing  could  be  left  to  inference  are  past  everywhere  except 
in  criminal  pleading.  A  deed  no  longer  is  required  to  describe  all 
the  appurtenances  in  detail  or  even  to  speak  of  appurtenances  in 
detail  at  all.  Statutory  forms  are  allowing  the  one  word  "warrant" 
to  do  the  work  of  four  elaborate  covenants  in  a  common-law  con- 
veyance. Express  warranties  have  more  and  more  been  replaced 
by  warranties  impUed  in  the  transaction,  and  the  whole  subject 
has  been  settUng  down  to  the  rational  basis  of  exacting  what  good 
faith  would  require  in  view  of  expectations  reasonably  arising  from 
what  was  said  or  done ;  so  that  we  are  beginning  to  be  able  to  give 
legal  effect  to  instruments  even  though  they  do  not  "exclude  every 
misinterpretation  capable  of  occurring  to  an  intelligence  fired  with 
a  desire  to  pervert."  ®^  Is  there  not  too  much  of  this  sort  of  archaic 
legal  formahsm  still  involved  in  instruments  having  to  do  with 
important  business  transactions?  The  mere  promise  to  accept 
drafts,  the  mere  promise  not  to  revoke,  the  mere  deliberate  word 
and  deliberate  intention  of  a  business  man  or  a  commercial  entity, 
committed  to  writing  as  a  business  transaction,  avail  nothing. 
Hence,  either  the  courts  must  recognize  the  confirmed  letter  of 
credit  as  a  legal  transaction  of  the  law  merchant,  standing  on  its 
own  bottom,  or  they  must  treat  the  words  "confirmed  letter  of 

«8  Williston,  "Contracts  for  the  Benefit  of  a  Third  Person,"  16  Harv.  L.  Rev. 
43- 

**  Holmes,  J.,  in  Paraiso  v.  United  States,  207  U.  S.  368,  372  (1907). 
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credit"  as  importing  something  unexpressed  which  will  accom- 
plish the  clear  intent  of  those  who  issue  and  those  who  re- 
ceive these  instruments,  or  else  important  business  interests  must 
go  unsecured  and  unprotected  by  law  and  business  men  must 
be  driven  to  find  ways  of  protecting  [themselves  outside  of  the 
law.^° 

If  we  are  not  yet  prepared  to  treat  letters  of  the  fourth  type 
squarely  on  business  usage  as  pa^t  of  the  law  merchant,  the  burden 
of  sustaining  them  must  fall  on  that  "much  enduring  word," 
estoppel.  The  New  York  cases  show  us  a  way  out  which  has  a 
real  basis  in  the  actual  course  of  business.  Normally  in  domestic 
commerce  the  purchaser,  having  contracted  with  the  seller,  goes 
to  a  bank,  deposits  money  with  it  or  makes  arrangements  for  a 
loan  whereby  there  is  in  effect  a  deposit  of  the  money  borrowed, 
and  the  bank  issues  the  letter.  Here,  these  facts  being  proved, 
the  letter  evidences  that  the  bank  has  received  and  holds  money  to 
the  use  of  the  seller,  upon  the  conditions  named  in  the  letter.  In 
foreign  commerce,  the  buyer  contracts  usually  with  the  seller's 
agent  abroad.  He  then  goes  to  a  foreign  bank,  deposits  money  or 
opens  a  credit  —  which  by  the  continental  law  is  the  same  thing  — 
and  the  latter  forwards  the  money  to  or  sets  up  a  credit  with  a  New 
York  bank,  or  forwards  the  money  to  or  sets  up  a  credit  with  such 
correspondent  of  the  New  York  bank  as  the  latter  may  designate. 
In  either  event,  the  New  York  bank,  holding  money  or  what  it 
considers  in  substance  the  equivalent,  issues  the  letter  of  credit, 
which  the  buyer-holder  then  turns  ovfer  to  the  seller-addressee,  or 
more  commonly  sends  direct  to  such  addressee  at  buyer-holder's 
request.  From  the  nature  of  the  case,  it  would  be  an  intolerable 
hardship  upon  the  addressee  to  compel  him  to  prove  that  these 
several  steps  actually  took  place  in  any  given  case.  Therefore, 
when  the  letter  is  issued,  may  not  the  addressee  reasonably  assume 
that  these  steps  have  taken  place  and  understand  the  letter  as  so 
representing  to  him?  If  this  is  a  reasonable  interpretation  and  he 
acts  on  it,  the  issuer  is  estopped  to  deny  the  facts  so  represented. 
Hence,  whenever  the  words  "confirmed  letter  of  credit"  or  their 

'"  Is  this  not  shown  by  the  way  in  which  business,  disgusted  with  the  backward- 
ness of  the  law  or  more  particularly  of  legal  procedure,  constantly  resorts  to  extra- 
legal ways  of  adjusting  controversies,  as  through  Boards  of  Trade,  Chambers  of 
Commerce,  Trade  Associations,  etc.? 
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equivalent  are  used,  the  letter  should  be  taken  as  representing  that 
money  is  held  by  the  issuer  to  the  use  of  the  addressee,  subject  to 
the  terms  of  the  letter. 

From  the  standpoint  of  the  issuer,  assuming  that  he  or  it  intends 
to  act  in  good  faith,  we  should  come  to  the  same  conclusions.  If 
the  issuer  has  funds  of  the  holder  or  has  taken  pains  to  be  secured 
before  issuing  the  letter,  he  is  in  nowise  prejudiced  by  a  form  of 
letter  and  a  legal  attitude  towards  such  letter  that  will  fully  pro- 
tect the  addressee ;  and  every  issuer  will  be  sure  to  require  funds  or 
proper  security  if  he  knows  that  the  law  will  treat  the  letter  as 
presupposing  them.  The  point  that  seems  most  important  to  the 
issuer  is  to  have  the  terms  and  conditions  set  forth  so  simply  and 
clearly  in  the  letter  that  he  may  pay  with  assurance  upon  inspec- 
tion and  receipt  of  documents  and  will  not  become  involved  in 
possible  controversies  between  holder  and  addressee  over  the  con- 
struction of  an  elaborate  contract  between  them.  In  this  re- 
•  spect,  such  express  incorporations  of  the  buyer-seller  contract  into 
the  letter  by  reference  as  in  the  form  in  note  64  are  of  doubtful 
wisdom. 

From  the  standpoint  of  the  holder,  again  assuming  that  he  in- 
tends to  act  in  good  faith,  there  can  be  no  interest  in  any  form  or 
any  state  of  the  law  which  does  not  fully  secure  the  addressee.  The 
latter  can  only  reach  the  credit  by  complying  with  its  terms  or,  if 
some  breach  of  contract  by  the  holder  makes  that  impracticable, 
by  complying  with  his  contract  with  holder  so  as  to  make  the  holder 
in  justice  and  in  law  his  debtor  thereunder;  so  that  for  the  most 
part  the  terms  of  the  letter  and  the  terms  of  the  contract  afford 
him  all  needed  security.  Nevertheless  as  the  letter  cannot  well 
make  all  the  terms  of  the  contract  express  conditions  without  in- 
volving the  issuer  in  risks  he  should  not  assume,  it  must  be  ad- 
mitted that  the  buyer-holder,  dealing  with  the  seller-addressee  at 
long  range  may  be  at  a  certain  disadvantage  on  any  theory  of  the 
letter  which  will  be  satisfactory  to  addressee  and  issuer.  The  ob- 
vious mode  of  protecting  the  buyer-holder,  by  provisions  for  in- 
spection of  goods  bought  under  the  contract  and  making,  let  us 
say,  an  inspector's  certificate  a  condition  precedent  in  the  letter, 
would  raise  at  once  the  difl&culties  with  which  lawyers  have  be- 
come familiar  in  cases  of  express  conditions  calling  for  architect's 
certificates,  surveyor's  certificates,  opinions  of  lawyers  as  to  title, 
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magistrate's  certificates  of  loss,  and  the  like.^^  Experience  of  these 
conditions  and  of  the  legal  questions  involved  in  them  has  not  been 
such  as  to  commend  them  for  commercial  purposes.  It  must  be 
for  the  ingenuity  of  business  to  find  some  better  mode  of  protect- 
ing the  buyer-holder,  if  such  protection  is  needed. 

IV 

The  authorities  say  that  a  special  letter  of  credit,  i.  e.,  one  ad- 
dressed to  a  particular  addressee,  is  not  assignable.^^  On  the  other 
hand  the  understanding  and  custom  of  business  men  to  a  certain 
extent  is  different.  Questions  usually  discussed  under  the  head  of 
assignability  of  letters  of  credit  arise  where  the  addressee  seeks  to 
pledge  the  letter  or  to  assign  it  as  security;  in  cases  of  business 
changes,  as  where  an  addressee  parti;ership  is  changed  or  incor- 
porated or  a  new  corporation  succeeds  to  the  business  and  good 
will  of  an  old  one,  or  a  merger  or  a  consoHdation  occurs;  in  cases  of 
a  sub-contract  or  a  number  of  sub-contracts  with  the  seller-ad- 
dressee; or  further  where  a  letter  addressed  to  a  particular  addressee 
nevertheless  expressly  states  that  it  is  assignable,  or  contains  an 
express  power  of  designating  those  in  whose  favor  it  may  be  made 
available.     How  shall  we  treat  these  cases? 

Where  one  attempts  to  assign  such  a  letter,  it  is  clear  that  under 
the  offer  theory  no  one  may  accept  the  offer,  and  thereby  make  a 
contract  with  the  issuer,  except  the  addressee  to  whom  alone  the 
offer  is  made.  On  the  guarantee  theory,  the  guarantee  runs  only 
to  the  creditor  named,  and  no  secondary  liability  can  be  incurred 
to  anyone  else  except  by  means  of  a  new  contract.  This  rule  has 
been  applied  very  strictly  to  cases  of  business  changes.^^  On  the 
theory  of  contract  for  benefit  of  a  third  person,  no  one  but  the  third 
person  for  whose  benefit  it  is  expressly  made  may  avail  himself 
thereof.  On  the  estoppel  theory,  the  representation  is  made  only 
to  the  addressee;  and  it  would  seem  that  no  one  else  may  reason- 
ably rely  on  or  act  upon  a  representation  expressly  addressed  to  a 

"  Tullis  V.  Jacson,  [1892]  3  Ch.  441;  Nolan  v.  Whitney,  88  N.  Y.  648  (1882);  Chicago 
R.  Co.  V.  Price,  138  U.  S.  185  (1891);  Insurance  Co.  v.  Pulver,  126  111.  329,  18  N.  E.  804 
(1888). 

^2  Robbins  v.  Bingham,  4  Johns.  (N.  Y.)  476  (1809);  Birckhead  v.  Brown,  5  Hill 
(N.  Y.)  634;  Walsh  V.  Bailee,  10  Johns.  (N.  Y.)  180  (1813). 

"  Sollee  V.  Mengy,  i  Bailey,  Law  (S.  C.)  620  (1830);  Smith  v.  Montgomery,  3 
Texas,  199  (1848);  Crane  v.  Specht,  39  Neb.  123,  57  N.  W.  1015  (1894). 
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particular  person,  for  his  purposes  only,  and  on  its  face  not  intended 
to  be  shown  to  or  relied  upon  by  anyone  else.  Consequently  no 
one  else  may  invoke  an  estoppel.^^  When,  therefore,  the  addressee 
assigns  or  puts  up  the  letter  as  security,  the  only  legal  right  of  the 
pledgee  would  seem  to  be  a  right  to  the  possession  of  the  paper. 
Without  the  paper,  the  addressee  cannot  enforce  his  rights  against 
the  issuer  nor  negotiate  bills.  Thus  the  right  of  possession  of  the 
paper  is  a  valuable  one  and  by  its  mere  possession  the  pledgee  is 
in  a  position  to  exert  pressure  upon  the  pledgor  for  his  security. 
The  case  is  legally  like  the  deposit  of  title  deeds  in  English  law,^^ 
and  suggests  the  question  whether  the  pledgee  of  a  letter  of  credit 
obtains  any  lien  in  equity.  But  what  has  the  addressee-pledgor  to 
give  him?  Certainly  he  has  nothing  in  praesenti  on  any  of  the 
theories  considered. 

Turning  to  the  theory  of  the  letter  as  an  acknowledgment  of 
money  received  and  held  to  the  use  of  addressee,  we  get  a  like  re- 
sult. True,  in  an  ordinary  case  of  money  had  and  received,  there 
is  a  debt  enforceable  in  a  money  count,  which  debt  may  be  assigned. 
But  here  the  money  is  held  to  the  use  of  the  addressee  upon  condi- 
tion and  there  is  no  assignable  debt  until  the  condition  is  performed. 
Nor  is  the  result  different  upon  a  theory  of  the  letter  as  an  instru- 
ment of  the  law  merchant.  For  the  letter  by  its  very  terms  does 
not  contain  a  power  of  negotiation  as  in  the  case  of  commercial 
paper  payable  to  order  or  bearer.  Consequently  the  position  of  the 
assignee  for  security  seems  to  be  simply  that  of  one  who  for  his 
security  has  possession  and  right  of  possession  of  a  document  with- 
out which  the  pledgor  thereof  cannot  realize  a  valuable  possibility. 
When  the  possibility  has  come  to  fruition  in  an  actual  claim  in 
praesenti,  equity  might  then  consider  the  pledgee  of  the  letter  an 
equitable  hen-holder.''^  But  this  could  scarcely  happen  without 
the  production  of  the  instrument,  so  that  possession  of  it  and 
consequent  control  of  the  situation  is  the  pledgee's  real  security. 
In  a  case  like  Krakauer  v.  Chapman  ^^  the  theory  of  money  held  by 
the  issuer  to  the  use  of  the  addressee  would  be  advantageous  to  the 
pledgee.    If  the  addressee  may  sometimes  have  a  claim  against  the 

''*  Fletcher  Guano  Co.  v.  Burnside,  142  Ga.  803,  83  S.  E.  935  (1914);  Robbins  v. 
Bingham,  supra. 

^*  3  PoMEROY,  Equity,  3  ed.,  §  1264. 

^*  Ibid.,  §  1237.  "  16  App.  Div.  115,  45  N.  Y.  Supp.  127  (1897). 
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issuer  in  praesenti  without  complying  with  impracticable  terms  of 
the  letter,  yet  obviously  he  could  not  sue  and  enforce  that  claim 
without  the  letter.  In  such  a  case,  on  established  principles,  the 
pledgee  of  the  paper  would  have  an  equitable  lien.^^ 

Where  business  changes  take  place  the  case  is  more  difficult. 
For  reasons  already  set  forth  there  is  no  help  in  such  a  case  on 
theories  of  offer,  or  guarantee,  or  contract  for  the  benefit  of  a  third 
person.  If  we  think  of  the  letter  as  an  acknowledgment  of  money 
held  to  the  use  of  the  addressee  upon  condition,  we  must  ask  whether 
the  condition  can  be  performed.  And  this  resolves  itself  into  a 
question  whether  the  buyer-seller  contract  may  be  assigned.  If 
that  contract  can  be  assigned  to  and  enforced  by  the  business  suc- 
cessor, it  is  submitted  that  the  latter  may  perform  the  conditions 
of  the  letter  and  enforce  it.  Ordinarily  when  such  business  changes 
take  place  the  parties  no  doubt  will  take  care  to  make  an  express 
agreement  obviating  such  questions.  But  if  the  buyer-holder^should 
seek  to  take  advantage  of  the  situation  to  escape  from  his  contract 
and  hence  refuse  to  enter  into  or  sanction  a  new  agreement,  the 
point  might  well  be  important. 

In  case  of  sub-contracts,  what  has  been  said  as  to  pledge  of  the 
letter  by  the  addressee  becomes  apphcable.  The  addressee,  where 
there  is  a  sub-contract  given  by  him,  may  deposit  the  letter  with  the 
sub-contractor  which  will  raise  the  same  questions  as  the  deposit  of 
the  letter  for  security.  Where  there  are  a  number  of  sub-contracts, 
so  that  this  course  is  not  possible,  the  addressee  might  deposit  the 
letter  with  a  trustee  for  the  benefit  of  the  sub-contractors  according 
to  their  several  interests.  But  the  usual  plan  is  to  deposit  the 
letter  with  a  bank  as  security  and  ask  the  bank  to  issue  new  letters 
of  credit  addressed  to  each  of  the  several  sub-contractors. 

A  letter  which  is  expressly  made  assignable  raises  questions  like 
those  which  arise  upon  a  general  letter.  Such  an  instrument 
amounts  to  a  letter  addressed  to  the  addressee  or  to  such  person  or 
persons  as  he  may  turn  it  over  to.  Or,  if  the  letter  is  in  the  form  of 
authority  to  draw,  it  amounts  to  a  power  conferred  on  the  ad- 
dressee to  designate  those  who  may  avail  themselves  of  the  oflfer. 
Letters  sometimes  contain  express  powers  of  designation  of  this 

^8  Harrison  v.  McConkey,  i  Md.  Ch.  34  (1847);  Ruckman  v.  Ruckman,  33  N.  J. 
Eq.  354  (1880);  Pringle  v.  Pringle,  59  Pa.  St.  281  (1868);  Pierce  v.  Bank,  129  Mass. 
425   (1880);  Hill  V.  Stevenson,  63  Me.  364  (1873). 
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sort.  They  raise  no  difficulties  on  the  offer  theory,  as  the  terms  of 
the  offer  provide  how  the  offeree  shall  be  ascertained.  They  raise 
no  difficulties  on  the  theory  of  the  letter  as  an  acknowledgment  of 
money  held  to  the  use  of  the  addressee,  for  the  letter  expressly 
empowers  the  person  to  whose  use  the  money  is  held  on  condition, 
to  designate  the  others  to  whose  use  it  may  be  held  on  like  condi- 
tions, and  it  is  a  representation  that  the  money  is  held  to  such  uses 
on  which  any  one  so  designated  may  reasonably  rely  and  may  thus 
raise  an  estoppel  in  his  favor. 

So  much  for  so-called  questions  of  assignability.  Suppose  that 
the  buyer-holder  becomes  insolvent  and  the  security  of  the  issuer 
fails  after  the  seller-addressee  has  done  a  substantial  part  of  the 
work  of  manufacture,  but  before  he  has  made  deliveries-  and  drawn 
on  the  issuer,  and  the  issuer  in  this  interval  seeks  to  cancel.  On 
the  offer  theory  this  brings  up  the  much  mooted  question  of  an 
offer  requiring  by  its  terms  a  series  of  acts  to  constitute  acceptance, 
which  offer  is  revoked  after  part  of  the  series  of  acts  has  been  per- 
formed, to  the  prejudice  of  the  offeree,  but  before  acceptance  is 
complete. ^^  Courts  have  usually  been  able  to  avoid  this  question 
by  straining  construction  of  the  transaction  so  as  to  make  it  a 
bilateral  contract,  treating  the  partially  completed  acceptance  as 
part  performance  of  a  bilateral  contract.  But  if  the  offer  theory 
of  letters  of  credit  is  adhered  to,  this  way  of  escape  is  not  open  in 
the  present  case  since  by  our  hypothesis  the  letter  is  but  an  offer 
and  the  action  of  the  addressee  admits  of  no  other  possible  con- 
struction than  that  of  acts  falling  short  of  acceptance.  Moreover, 
they  are  acts  in  performance  of  the  contract  with  the  buyer-holder 
and  not  acts  directly  in  acceptance  of  the  issuer's  offer.  Protection 
of  the  seller-addressee  in  such  a  case  clearly  requires  a  theory  of  the 
letter  as  acknowledging  that  money  has  been  received  and  is  held 
to  his  use  or  else  a  theory  of  the  letter  as  a  substantive  transaction 
of  the  law  merchant.  A  situation  similar  on  principle  where  the 
letter  is  conditioned  on  instalments  of  delivery  has  already  been 
discussed. 

Let  us  carry  back  the  foregoing  situation  one  step  further.  Sup- 
pose the  buyer-holder,  perhaps  to  make  a  more  advantageous 
contract  elsewhere,  seeks  to  pull  out  from  the  sales  contract  before 

^'  McGovney,  "Irrevocable  Offers,"  27  Harv.  L.  Rev.  644. 
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the  seller-addressee  has  done  anything  toward  performance,  and 
so  procures  the  issuer  to  attempt  cancellation  of  the  letter.  It 
would  seem  that  the  letter  might  be  canceled  on  the  offer  theory, 
even  though  it  is  stated  to  be  irrevocable,  since  if  we  concede  that 
a  collateral  agreement  not  to  revoke  an  offer  will  make  it  irrev- 
ocable, there  is  nevertheless  no  consideration  here  for  such  agree- 
ment. Also  it  would  seem  that  the  letter  under  the  theory  of  its 
being  an  acknowledgment  of  money  had  to  addressee's  use,  might 
be  canceled,  unless  the  addressee  can  meet  the  burden  of  showing 
that  the  issuer  actually  received  the  money  to  his  use,  for  the  letter 
would  be  an  admission  only  and  no  estoppel  would  be  available. 
A  contrary  result  would  be  reached  on  the  theory  of  the  letter  as  a 
notification  of  a  contract  between  holder  and  issuer  for  the  benefit 
of  addressee,  in  jurisdictions  where  it  is  held  that  there  can  be  no 
rescission  by  the  contracting  parties  after  the  third-party  benefi- 
ciary has  been  notified.  This  sort  of  situation  calls  for  a  theory 
of  the  letter  of  credit  as  a  self-sufficing  instrument  of  the  law 
merchant. 

What  is  the  position  of  the  issuer  in  case  of  controversies  between 
the  buyer-holder  and  the  seller-addressee  as  to  performance  of  the 
sales  contract  and  construction  of  its  conditions?  The  issuer  could 
hardly  become  involved  in  such  controversies  nor  incur  risk  be- 
cause thereof  if  the  letter  were  drawn  with  judgment,  and  liability 
thereunder  were  expressly  made  to  depend  on  a  few  plain  simple 
conditions.  But  this  question  may  easily  become  important  under 
some  of  the  forms  in  current  use  which  seem  to  incorporate  the 
contract  by  reference  and  so  make  its  terms  conditions  of  the 
letter.  If  the  issuer  is  in  the  position  of  one  who  has  received 
money  from  A  to  the  use  of  B  upon  a  condition,  it  is  obvious  that 
circumstances  may  arise  in  which  B  will  claim  the  money  on  the 
ground  that  the  condition  has  been  fulfilled  while  A  will  claim  it 
on  the  ground  that  the  condition  has  failed.  In  that  event  there 
is  a  typical  case  for  interpleader,  which  would  afford  the  issuer  full 
protection  were  both  holder  and  addressee  within  the  jurisdiction. 
As  the  holder  is  usually  abroad,  the  case  is  not  so  simple.  But 
could  not  the  issuer  bring  his  bill  of  interpleader  against  the  ad- 
dressee and  holder  in  a  court  where  he  could  reach  addressee  and 
by  notifjdng  holder  obtain  a  decree  which  would  at  least  settle  the 
rights  of  the  addressee  and  bind  the  holder  so  far  as  the  domestic 
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forum  is  concerned?  *°  Short  of  this,  the  issuer's  protection  must 
be  the  conditions  of  the  letter  of  credit  and  his  security  contract 
with  the  holder  whereby  he  is  protected  so  long  as  he  abides  by 
and  exacts  its  conditions.  It  should  be  observed  that  in  this  situa- 
tion the  interests  of  both  issuer  and  addressee  are  best  subserved 
by  a  theory  of  the  letter  as  showing  that  issuer  holds  money  to  the 
use  of  addressee.  On  such  a  theory,  interpleader  may  clearly  be 
resorted  to,  while  on  other  theories  of  the  letter  the  technical  re- 
quirements of  interpleader  would  raise  many  difl&culties. 

A  letter  of  credit  may  or  may  not  fix  an  expiration  date,  though 
it  may  be  assumed  that  the  contract  between  buyer  and  seller  will 
always  contain  a  time  provision.  Three  p>ossibilities  suggest  them- 
selves :  The  letter  of  credit  may  expressly  fix  a  date  when  the  credit 
shall  expire,  or  it  may  fix  no  date  of  expiration,  or  it  may  fix  no 
such  date  but  may  contain  a  statement  that  it  is  to  "expire  by 
limitation."  Questions  may  arise  where  the  buyer-holder  and 
seller-addressee  afterwards  modify  the  provisions  of  the  sale  con- 
tract as  to  time  of  performance.  If  the  letter  of  credit  expressly 
fixes  a  time,  the  addressee,  on  any  theory  of  the  letter,  may  not  avail 
himself  of  the  credit  unless  he  complies  with  its  terms  within  the 
time  fixed.  In  mercantile  contracts  time  is  an  essential  term,^^  and 
whether  the  expiration  date  named  in  a  letter  be  regarded  as  a 
limitation  of  an  offer,  or  a  condition  precedent  in  an  acknowledg- 
ment of  money  held  to  addressee's  use,  the  result  would  be  the 
same. 

If  no  time  is  fixed  much  would  depend  on  which  theory  is  adopted. 
On  the  offer  theory,  no  time  being  fixed,  the  offer  would  remain 
open  for  a  reasonable  time,  and  it  would  seem  that  in  the  absence 
of  any  other  indication  the  limits  of  what  is  reasonable  would  be 
determined  by  the  time  provisions  of  the  buyer-seller  contract. 
On  the  guarantee  theory  the  sales  contract  would  be  the  principal 
obligation  and  it  would  follow  that  any  time  modification  thereof 
without  the  issuer's  knowledge  and  consent  would  release  his  lia- 
bility. On  the  theory  that  the  letter  of  credit  is  a  notification  of  a 
contract  between  holder  and  issuer  for  benefit  of  addressee,  we 
should  have  to  be  governed  by  that  contract,  if  we  could  ascertain 


*"  Stevenson  v.  Anderson,  2  Ves.  &  B.  407  (1814). 
»  Norrington  v.  Wright,  115  U.  S.  188  (1885). 
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its  terms,  in  the  absence  of  any  representation  of  them  in  the 
notification;  and  as  that  contract  would  probably  simply  be  one 
to  pay  what  should  accrue  to  the  addressee  under  the  terms  of  the 
then  existing  buyer-seller  contract,  in  which,  as  a  mercantile  con- 
tract, time  would  be  an  essential  element,  any  modification  as  to 
time  would  thus  seem  to  be  a  new  contract  between  buyer-holder 
and  seller-addressee  to  which  the  contract  between  buyer-holder 
and  issuer  for  the  benefit  of  the  addressee  would  not  be  applicable. 
On  the  theory  of  money  received  and  held  to  the  use  of  addressee 
on  condition,  the  issuer  would  seem  to  be  in  the  position  of  a  stake- 
holder for  buyer-holder  and  seller-addressee  according  to  their  re- 
spective interests,  subject  to  such  conditions  as  the  letter  may 
contain.  If  so,  no  conditions  as  to  time  being  imposed,  the  par- 
ties should  be  able  to  fix  those  interests  between  themselves  by 
further  contract,  if  they  choose.  In  Japanese  forms,  where  no 
time  is  fixed,  it  is  not  uncommon  to  find  a  provision  that  "this 
letter  expires  by  limitation."  This  presumably  originates  in  a 
provision  of  the  Japanese  law,^^  taken  from  German  law,^  requir- 
ing express  reservations  of  power  of  revocation  and  express  provi- 
sions for  lapse.  It  effects  nothing  that  would  not  take  place  in  our 
law  without  such  clause,  so  that  what  has  just  been  said  would 
apply. 

We  should  also  consider  the  question  of  inability  to  perform  the 
conditions,  and  the  eflFect  of  supervening  events  (e.  g.,  government 
embargo,  fire,  strikes,  etc.)  upon  the  obligations  incurred  by  the 
letter.  It  may  well  be  that  the  buyer-seller  contract  will  contain 
provisions  as  to  these  things  and  yet  they  will  not  be  provided  for 
in  the  letter  of  credit.  No  doubt  in  general,  the  parties  being  agreed 
in  desiring  the  execution  of  their  contract,  extensions  of  credit 
would  be  arranged  in  such  cases.  But  should  the  buyer-holder  be 
desirous  of  withdrawing  from  his  contract  he  might  take  advantage 
of  the  impossibility  of  performance  of  the  conditions  of  the  credit 
and,  by  trying  to  cancel,  seek  to  embarrass  the  seller-addressee  by 
compelling  him  to  pursue  his  remedy  for  breach  of  the  contract  in 
a  foreign  land.  In  such  a  case,  it  would  seem  clear  that  on  the  offer 
theory  of  a  letter,  nothing  short  of  the  performance  of  the  condi- 


^  Japanese  Civil  Code  (De  Becker's  translation),  Arts.  521,  524. 
"  German  Civil  Code  (Whang's  translation),  §§  145,  147. 


LETTERS   OF   CREDIT  35 

tions  set  forth  could  be  an  acceptance,  and  so  if  such  performance 
became  impossible,  we  should  simply  have  the  case  of  an  offer 
which  could  not  be  accepted.  The  acts  of  the  seller-addressee  in 
the  course  of  manufacture  or  filling  his  order  under  the  contract 
would  not  really  be  acts  preliminary  to  acts  of  acceptance  but 
would  be  no  more  than  acts  in  performance  of  the  sales  contract. 
Hence  addressee's  recourse  would  be  an  action  as  seller  against 
buyer  on  the  buyer-seller  contract.  Would  the  case  be  different 
on  a  theory  of  money  received  and  held  to  the  use  of  the  addressee, 
or  on  a  theory  of  the  letter  of  credit  as  a  self-sufficing  instrument  of 
the  law  merchant?  If  money  is  received  and  held  to  the  use  of 
another  on  an  express  condition  precedent,  it  is  not  easy  to  see 
how  that  condition  may  be  dispensed  with.  If  one  of  the  parties 
made  performance  of  a  condition  impossible,  he  might  be  said  to 
have  "waived"  it.  But  such  would  not  be  likely  to  be  the  case. 
It  would  seem  that  the  addressee  should  consider  the  risk  before 
he  acts  on  the  letter,  and  if  he  has  reason  to  fear  difficulty,  should 
insist  on  provisions  in  the  letter  for  extension  of  the  credit  on  given 
contingencies. 

It  is  true  there  is  authority  in  New  York,  where  there  has  been  a 
tendency  to  deal  with  express  conditions  as  if  they  were  condi- 
tions implied  in  law,^  which  seems  to  indicate  that  where  there  is 
a  debt  between  holder  and  addressee,  incurred  by  holder  through 
use  of  the  letter,  the  issuer  may  be  liable  although  performance  of 
the  conditions  is  not  possible.  In  Krakauer  v.  Chapman^  the  letter 
of  credit  read  as  follows: 

"X  will  send  you  an  order  for  goods  he  requires  and  is  authorized  to 
draw  on  me  in  your  favor  for  the  amount  of  your  bill  at  thirty  days' 
sight." 

X  ordered  goods  to  the  amount  of  $1000.  Addressee  did  not 
have  all  the  goods  required  to  fill  the  order  at  the  time,  but  de- 
livered $900  worth  of  goods  at  once  and  the  balance  later.  When 
the  last  dehvery  was  made  X  drew  upon  the  issuer  for  half  the 
order  and  the  bill  was  accepted  and  paid.  Afterwards  X  absconded 
and  after  unsuccessful  attempts  to  collect  from  him,  the  addressee 
after  eight  months  drew  on  issuer  for  the  balance.    When  the  first 

^  Nolan  V.  Whitney,  88  N.  Y.  648  (1882);  Costigan,  Performance  of  Contracts, 

41-43- 

*  16  App.  Div.  115,  45  N.  Y.  Supp.  127  (1897). 
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draft  was  made,  issuer  had  funds  of  X  sufficient  to  meet  the  whole 
amount  of  the  order,  but  at  the  time  he  was  notified  that  there  was 
an  unpaid  balance,  he  no  longer  had  funds  of  X.  A  judgment  for 
the  addressee  was  affirmed  on  the  ground  that  as  the  drawing  of  a 
further  draft  by  X  became  impracticable  because  he  had  absconded, 
the  issuer  was  obligated  to  pay  for  the  goods  in  another  way.  Two 
of  the  five  judges  dissented.  As  the  letter  appears  to  contemplate 
one  draft  for  the  amount  of  one  order,  and  one  draft  had  been 
drawn  and  honored  and  the  issuer,  after  eight  months,  had  ceased 
to  hold  funds  for  X,  one  may  well  ask  whether  the  circumstances 
did  not  amount  to  a  representation  to  the  issuer  that  the  credit 
had  been  fully  used  and  so  raise  an  estoppel  in  favor  of  the  issuer 
who  had  adjusted  his  accounts  with  the  holder  on  the  faith  of  this 
apparent  state  of  things.  Perhaps  this  was  what  one  of  the  dis- 
senting judges  had  in  mind  in  saying  that  the  second  draft  was  not 
drawn  in  a  reasonable  time.  At  any  rate  the  soimdness  of  this  de- 
cision of  an  intermediate  appellate  court  is  too  questionable  to 
justify  reliance  upon  it  for  so  doubtful  a  doctrine  as  one  that  courts 
may  make  parties'  transactions  over  for  them  by  dispensing  with 
express  conditions  precedent. 

In  Krakauer  v.  Chapman  performance  of  the  conditions  of  the 
letter  was  impracticable  because  the  condition  called  for  the  draw- 
ing of  a  draft  by  a  party  who  had  absconded.  Another  case  more 
likely  to  arise  may  occur  where  the  letter  is  conditioned  in  sub- 
stance upon  performance  of  a  contract  between  buyer-holder  and 
seller-addressee  and  the  holder  for  any  reason  countermands  his 
order  or  refuses  to  go  on  with  the  contract.  Here  after  such  a 
breach  the  law  would  not  permit  the  seller-addressee  to  proceed 
with  further  performance  of  the  contract,  and  thus  performance 
of  the  conditions  of  the  letter  would  become  impracticable.  In 
such  cases,  if  the  letter  is  treated  as  acknowledging  that  money  of 
the  holder  has  been  received  and  is  held  to  the  use  of  the  addressee 
upon  condition,  and  a  breach  of  contract  by  the  holder  renders  it 
impracticable  for  the  seller-addressee  to  go  on  and  hence  im- 
practicable to  perform  further  the  conditions  of  the  letter,  how  far 
is  the  estoppel  to  deny  that  nwney  of  the  holder  is  in  the  issuer's 
hands,  raised  by  the  addressee's  acting  on  the  faith  of  the  letter, 
available  to  the  addressee  for  the  purpose  of  reaching  such  fund  by 
attachment  or  garnishment  in  an  action  on  the  contract  by  ad- 
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dressee  against  holder?  It  will  be  observed  that  the  forms  of  con- 
tract sometimes  used  to  secure  the  issuer,  prior  to  his  issuance  of 
the  letter,  cover  all  loss  or  damage  to  him  arising  from  his  issuance 
of  the  letter  and  so  fully  protect  him.^^  No  inequitable  result 
would  follow  from  the  application  in  this  way  of  estoppel;  for  the 
estoppel  is  raised  by  the  circumstance  that  the  addressee  has 
relied  and  acted  upon  a  reasonable  understanding  of  the  letter  as 
acknowledging  that  the  issuer  holds  moneys  or  fimds  of  the  holder. 
Why  is  this  estoppel  not  as  available  to  enable  an  addressee  who 
acts  prorhptly  to  protect  himself  in  case  a  holder  breaks  his  con- 
tract, as  it  is  to  enable  him  to  draw  drafts  where  the  contract  has 
not  been  broken  but  the  issuer  seeks  to  cancel  his  letter?  Perhaps 
some  such  conception  was  in  the  mind  of  the  Court  in  Krakauer  v. 
Chapman. 

V 

Of  the  several  common-law  theories  developed  in  the  cases  grow- 
ing out  of  the  old  time  letter  of  credit,  we  have  already  seen  that 
the  offer  theory  was  on  the  whole  the  orthodox  theory  in  the  sense 
that  it  has  the  support  of  the  larger  number  of  judicial  opinions, 
but  that  it  failed  to  explain  all  the  cases;  whereas  the  theory  of  the 
letter  as  an  acknowledgment  of  money  held  to  the  use  of  th^  ad- 
dressee on  condition  will  explain  all  the  cases  and  has  the  support 
of  some  of  the  strongest  decisions.  Apphed  to  the  forms  of  export 
letters  of  credit  now  in  use  and  to  the  problems  arising  thereunder, 
the  guarantee  theory  and  the  theory  of  notification  of  a  contract 
between  holder  and  issuer  for  the  benefit  of  addressee  are  both  as 
unsatisfactory  as  they  proved  to  be  when  appHed  to  the  cases  of 
the  past,  and  they  may  be  dismissed  without  further  comment. 
Of  the  two  more  satisfactory  theories,  that  of  money  held  to  the 
use  of  addressee  best  meets  the  test  of  the  present  day  forms  of 
such  letters  and  the  needs  of  business  under  the  problems  they 
raise.  The  offer  theory  is  impotent  to  give  effect  to  the  words 
"confirmed"  or  "irrevocable"  on  which  the  business  man  sets  such 
store;  is  inadequate  where  the  issuer  in  an  instalment  contract 
seeks  to  cancel  as  to  subsequent  instalments  after  the  delivery  of 
one  or  more  instalments;  is  inadequate  where  the  holder  seeks  to 

^  See  form  in  Hough,  Practical  Exporting,  548;  also  Vaughan  v.  Mass.  Hide 
Corporation,  209  Fed.  667  (1913),  where  issuer's  indemnity  contract  also  provides  for 
lien  on  goods  and  special  trust  receipts. 
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withdraw  and  induces  the  issuer  to  try  to  cancel  after  the  seller- 
addressee  has  begun  to  perform  his  contract;  is  inadequate  where 
the  buyer-holder  seeks  to  pull  out  or  break  the  contract  by  antici- 
pation, before  the  seller-addressee  has  done  anything  thereunder; 
is  unsatisfactory  in  case  of  business  changes  and  gives  rise  to  doubt- 
ful questions  in  situations  where  the  issuer  may  need  the  protec- 
tion of  a  bill  of  interpleader.  In  all  these  cases  the  theory  of  money 
held  to  the  use  of  the  addressee  proves  much  more  satisfactory, 
and  if  we  must  have  a  strictly  common-law  theory,  it  is  much  to 
be  preferred. 

But  all  the  requirements  of  the  situation  are  met  and  on  the 
whole  are  better  met  by  treating  the  letter  of  credit  as  a  self-sufficing 
instrument  of  the  law  merchant.  In  the  end  nothing  will  do  so 
well  as  a  frank  and  full  recognition  by  law  of  the  universal  under- 
standing of  the  commercial  world.  To  bring  this  about,  bankers 
should  agree  on  a  simple,  uniform  letter,  and  the  courts  should  give 
effect  to  it  for  what  it  is  intended  to  be.  Perhaps  the  timid,  not  to 
say  false,  conservatism  of  the  courts  may  compel  business  men  to 
turn  to  the  Commissioners  on  Uniform  State  Laws  and  invoke  the 
aid  of  the  legislator.  But  legislation  cannot  come  in  time  to  take 
care  of  the  litigation  that  is  almost  certain  to  flow  presently  from 
the  enormous  volmne  of  business  done  under  these  letters  in  the 
last  four  years.  The  courts  may,  if  they  will,  do  all  that  is  needed; 
for,  I  repeat,  it  is  a  false  conservatism  that  stands  in  their  way. 
Courts  are  properly  cautious  in  abandoning  rules  or  doctrines, 
since  to  do  so  may  endanger  the  stability  of  our  economic  order  by 
disturbing  the  transactions  of  the  past  and  unsettling  acquisitions; 
but  there  is  nothing  truly  conservative  in  adhering  to  conditions 
of  uncertainty  in  the  laws  governing  commerce,  or  in  defeating  or 
unsettling  business  transactions,  carried  on  in  large  volume,  by 
insisting  on  applying  to  them  doctrines  or  theories  developed  for 
earlier  and  different  conditions  of  trade,  or  in  disturbing  credit  by 
making  it  uncertain  whether  the  deliberate  promises  of  business 
men  made  in  the  course  of  business  as  business  transactions,  and 
in  practice  relied  upon  with  confidence  in  the  every  day  course  of 
our  commerce,  are  to  be  legally  enforceable.  In  the  words  of 
Cockbum,  C.  J.,^^ 

"  Goodwin  v.  Robarts,  L.  R.  lo  Ex.  337  (1875).  Cf.  2  Machen,  Corporations, 
§§  1734/-;  Mercer  County  v.  Hacket,  i  Wall.  (U.  S.)  83  (1863);  White  v.  Vermont, 
21  How.  (U.  S.)  575  (1858).    In  Mercer  County  v.  Hacket,  Grier,  J.,  says  (page  95): 
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"Why  is  the  door  to  be  now  shut  to  the  admission  and  adoption  of 
[commercial]  usage,  as  though  the  law  had  been  formally  stereotyped 
and  settled  by  some  positive  and  peremptory  enactment?  .  .  .  Why  is 
it  to  be  said  that  a  new  usage  which  had  sprung  up  under  altered  cir- 
cumstances, is  to  be  less  admissible  than  the  usages  of  past  time?  " 

Let  us  hope  that  New  York,  where  most  of  these  questions  are 
likely  to  arise,  will  prove  capable  of  finding  another  Kent  upon  her 
bench  in  this  twentieth  century  —  when  her  commercial  interests 
and  the  commercial  development  of  the  country  at  large  call  for 
him  no  less  than  did  the  opening  years  of  the  nineteenth  century. 
Lord  Mansfield  sought  to  establish  a  doctrine  that  no  promise  in 
writing  made  by  a  business  man  in  the  course  of  business  could  be 
held  nudum  pactum}^  Is  it  not  time  that  business  transactions  in 
our  law  should  stand  as  such  and  be  entitled  to  legal  protection 
because  they  are  such,  without  the  necessity  of  continually  giving 
them  artificial  forms  in  order  to  comply  with  historical  require- 
ments of  consideration,  and  without  the  risk  that  they  will  fail 
because  business  has  chosen  to  grow  along  its  own  lines  instead 
of  hewing  eternally  to  some  fixed  line  of  common-law  doctrine  or 
tradition.  Commerce  is  able  to  function  safely  on  the  theory  that 
"a  business  man's  word  is  as  good  as  his  bond."  Our  courts 
can  afford  to  make  this  plain  theory  of  business  an  effective  theory 
of  law. 

Omer  F.  Hershey. 

Baltimore,  Md. 

"Usage  of  trade  and  commerce  are  acknowledged  by  courts  as  part  of  the  common 
law,  although  they  may  have  been  unknown  to  Bracton  or  Blackstone.     And  this 
malleability  to  suit  the  necessities  and  usages  of  the  mercantile  and  commercial  world 
is  one  of  the  most  valuable  characteristics  of  the  common  law." 
**  Pillans  V.  Van  Mierop,  3  Burr.  1663  (1765). 
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NATURAL  LAW^ 

TT  is  not  enough  for  the  knight  of  romance  that  you  agree  that 
-*■  his  lady  is  a  very  nice  girl  —  if  you  do  not  admit  that  she  is  the 
best  that  God  ever  made  or  will  make,  you  must  fight.  There  is 
in  all  men  a  demand  for  the  superlative,  so  much  so  that  the  poor 
devil  who  has  no  other  way  of  reaching  it  attains  it  by  getting 
drunk.  It  seems  to  me  that  this  demand  is  at  the  bottom  of  the 
philosopher's  effort  to  prove  that  truth  is  absolute  and  of  the 
jurist's  search  for  criteria  of  universal  validity  which  he  collects 
under  the  head  of  natural  law. 

I  used  to  say,  when  I  was  young,  that  truth  was  the  majority 
vote  of  that  nation  that  could  lick  all  others.  Certainly  we  may 
expect  that  the  received  opinion  about  the  present  war  will  depend 
a  good  deal  upon  which  side  wins,  (I  hope  with  all  my  soul  it  will 
be  mine),  and  I  think  that  the  statement  was  correct  in  so  far  as  it 
imphed  that  our  test  of  truth  is  a  reference  to  either  a  present  or 
an  imagined  future  majority  in  favor  of  our  view.  If,  as  I  have 
suggested  elsewhere,  the  truth  may  be  defined  as  the  system  of 
my  (intellectual)  limitations,  what  gives  it  objectivity  is  the  fact 
that  I  find  my  fellow  man  to  a  greater  or  less  extent  (never  wholly) 
subject  to  the  same  Can't  Helps.  If  I  think  that  I  am  sitting  at  a 
table  I  find  that  the  other  persons  present  agree  with  me;  so  if  I 
say  that  the  sum  of  the  angles  of  a  triangle  is  equal  to  two  right 
angles.  If  I  am  in  a  minority  of  one  they  send  for  a  doctor  or  lock 
me  up;  and  I  am  so  far  able  to  transcend  the  to  me  convincing 
testimony  of  my  senses  or  my  reason  as  to  recognize  that  if  I  am 
alone  probably  something  is  wrong  with  my  works. 

Certitude  is  not  the  test  of  certainty.  We  have  been  cock-sure 
of  many  things  that  were  not  so.  If  I  may  quote  myself  again, 
property,  friendship,  and  truth  have  a  common  root  in  time.  One 
can  not  be  wrenched  from  the  rocky  crevices  into  which  one  has 
grown  for  many  years  without  feeling  that  one  is  attacked  in  one's 

1  Suggested  by  reading  Francois  Geny,  Science  et  Technique  en  Droit  Positip 
Priv6,  Paris,  191 5. 
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life.  What  we  most  love  and  revere  generally  is  determined  by 
early  associations.  I  love  granite  rocks  and  barberry  bushes,  no 
doubt  because  with  them  were  my  earliest  joys  that  reach  back 
through  the  past  eternity  of  my  hfe.  But  while  one's  experience 
thus  makes  certain  preferences  dogmatic  for  oneself,  recognition 
of  how  they  came  to  be  so  leaves  one  able  to  see  that  others,  poor 
souls,  may  be  equally  dogmatic  about  something  else.  And  this 
again  means  scepticism.  Not  that  one's  beHef  or  love  does  not 
remain.  Not  that  we  would  not  fight  and  die  for  it  if  important 
—  we  all,  whether  we  know  it  or  not,  are  fighting  to  make  the  kind 
of  a  world  that  we  should  like  —  but  that  we  have  learned  to  rec- 
ognize that  others  will  fight  and  die  to  make  a  different  world,  with 
equal  sincerity  or  belief.  Deep-seated  preferences  can  not  be 
argued  about  —  you  can  not  argue  a  man  into  Hking  a  glass  of 
beer  —  and  therefore,  when  differences  are  sufficiently  far  reach- 
ing, we  try  to  kill  the  other  man  rather  than  let  him  have  his  way. 
But  that  is  perfectly  consistent  with  admitting  that,  so  far  as 
appears,  his  grounds  are  just  as  good  as  ours. 

The  jurists  who  believe  in  natural  law  seem  to  me  to  be  in  that 
naive  state  of  mind  that  accepts  what  has  been  familiar  and  ac- 
cepted by  them  and  their  neighbors  as  something  that  must  be 
accepted  by  all  men  everywhere.  No  doubt  it  is  true  that,  so  far 
as  we  can  see  ahead,  some  arrangements  and  the  rudiments  of 
famiHar  institutions  seem  to  be  necessary  elements  in  any  society 
that  may  spring  from  our  own  and  that  would  seem  to  us  to  be 
civilized  —  some  form  of  permanent  association  between  the 
sexes  —  some  residue  of  property  individually  owned  —  some 
mode  of  binding  oneself  to  specified  future  conduct  —  at  the 
bottom  of  all,  some  protection  for  the  person.  But  without  specu- 
lating whether  a  group  is  imaginable  in  which  all  but  the  last  of 
these  might  disappear  and  the  last  be  subject  to  qualifications 
that  most  of  us  would  abhor,  the  question  remains  as  to  the  Ought 
of  natural  law. 

It  is  true  that  beliefs  and  wishes  have  a  transcendental  basis  in 
the  sense  that  their  foundation  is  arbitrary.  You  can  not  help 
entertaining  and  feeling  them,  and  there  is  an  end  of  it.  As  an 
arbitrary  fact  people  wish  to  live,  and  we  say  with  various  de- 
grees of  certainty  that  they  can  do  so  only  on  certain  conditions. 
To  do  it  they  must  eat  and  drink.    That  necessity  is  absolute.    It 
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is  a  necessity  of  less  degree  but  practically  general  that  they  should 
live  in  society.  If  they  live  in  society,  so  far  as  we  can  see,  there 
are  further  conditions.  Reason  working  on  experience  does  tell 
us,  no  doubt,  that  if  our  wish  to  live  continues,  we  can  do  it  only 
on  those  terms.  But  that  seems  to  me  the  whole  of  the  matter. 
I  see  no  a  priori  duty  to  live  with  others  and  in  that  way,  but  simply 
a  statement  of  what  I  must  do  if  I  wish  to  remain  alive.  If  I  do 
live  with  others  they  tell  me  that  I  must  do  and  abstain  from 
doing  various  things  or  they  will  put  the  screws  on  to  me.  I  be- 
lieve that  they  will,  and  being  of  the  same  mind  as  to  their  conduct 
I  not  only  accept  the  rules  but  come  in  time  to  accept  vhem  with 
sympathy  and  emotional  affirmation  and  begin  to  talk  about 
duties  and  rights.  But  for  legal  purposes  a  right  is  only  the  hypos- 
tasis of  a  prophecy  —  the  imagination  of  a  substance  supp)orting 
the  fact  that  the  pubUc  force  will  be  brought  to  bear  upon  those 
who  do  things  said  to  contravene  it  —  just  as  we  talk  of  the  force 
of  gravitation  accoxmting  for  the  conduct  of  bodies  in  space.  One 
phrase  adds  no  more  than  the  other  to  what  we  know  without  it. 
No  doubt  behind  these  legal  rights  is  the  fighting  will  of  the  sub- 
ject to  maintain  them,  and  the  spread  of  his  emotions  to  the  gen- 
eral rules  by  which  they  are  maintained ;  but  that  ^oes  not  seem  to 
me  the  same  thing  as  the  supposed  a  priori  discernment  of  a  duty 
or  the  assertion  of  a  preexisting  right.  A  dog  will  fight  for  his 
bone. 

The  most  fundamental  of  the  supposed  preexisting  rights  — 
the  right  to  life  —  is  sacrificed  without  a  scruple  not  only  in  war, 
but  whenever  the  interest  of  society,  that  is,  of  the  predominant 
power  in  the  community,  is  thought  to  demand  it.  Whether  that 
interest  is  the  interest  of  mankind  in  the  long  run  no  one  can  teU, 
and  as,  in  any  event,  to  those  who  do  not  think  with  Kant  and 
Hegel  it  is  only  an  interest,  the  sanctity  disappears.  I  remember 
a  very  tender-hearted  judge  being  of  opinion  that  closing  a  hatch 
to  stop  a  fire  and  the  destruction  of  a  cargo  was  justified  even  if 
it  was  known  that  doing  so  would  stifle  a  man  below.  It  is  idle 
to  illustrate  further,  because  to  those  who  agree  with  me  I  am 
uttering  commonplaces  and  to  those  who  disagree  I  am  ignoring 
the  necessary  foundations  of  thought.  The  a  priori  men  generally 
call  the  dissentients  superficial.  But  I  do  agree  with  them  in  be- 
lieving that  one's  attitude  on  these  matters  is  closely  connected 
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with  one's  general  attitude  toward  the  universe.  Proximately,  as 
has  been  suggested,  it  is  determined  largely  by  early  associations 
and  temperament,  coupled  with  the  desire  to  have  an  absolute 
guide.  Men  to  a  great  extent  believe  what  they  want  to  —  al- 
though I  see  in  that  no  basis  for  a  philosophy  that  tells  us  what 
we  should  want  to  want. 

Now  when  we  come  to  our  attitude  toward  the  universe  I  do 
not  see  any  rational  ground  for  demanding  the  superlative  —  for 
being  dissatisfied  unless  we  are  assured  that  oiu*  truth  is  cosmic 
truth,  if  there  is  such  a  thing  —  that  the  ultimates  of  a  little  crea- 
ture on  this  little  earth  are  the  last  word  of  the  unimaginable  whole. 
If  a  man  sees  no  reason  for  believing  that  significance,  conscious- 
ness and  ideals  are  more  than  marks  of  the  finite,  that  does  not 
justify  what  has  been  famiHar  in  French  sceptics;  getting  upon  a 
pedestal  and  professing  to  look  with  haughty  scorn  upon  a  world 
in  ruins.  The  real  conclusion  is  that  the  part  can  not  swallow  the 
whole  —  that  our  categories  are  not,  or  may  not  be,  adequate  to  for- 
mulate what  we  can  not  know.  If  we  believe  that  we  come  out  of  the 
universe,  not  it  out  of  us,  we  must  admit  that  we  do  not  know  what 
we  are  talking  about  when  we  speak  of  brute  matter.  We  do 
know  that  a  certain  complex  of  energies  can  wag  its  tail  and  an- 
other can  make  syllogisms.  These  are  among  the  powers  of  the 
unknown,  and  if,  as  maybe,  it  has  still  greater  powers  that  we  can 
not  understand,  as  Fabre  in  his  studies  of  instinct  would  have  us 
beheve,  studies  that  gave  Bergson  one  of  the  strongest  strands 
for  his  philosophy  and  enabled  Maeterlinck  to  make  us  fancy  for 
a  moment  that  we  heard  a  clang  from  behind  phenomena  —  if 
this  be  true,  why  should  we  not  be  content?  Why  should  we  em- 
ploy the  energy  that  is  furnished  to  us  by  the  cosmos  to  defy  it 
and  shake  our  fist  at  the  sky?    It  seems  to  me  silly. 

That  the  universe  has  in  it  more  than  we  understand,  that  the 
private  soldiers  have  not  been  told  the  plan  of  campaign,  or  even 
that  there  is  one,  rather  than  some  vaster  unthinkable  to  which 
every  predicate  is  an  impertinence,  has  no  bearing  upon  our  con- 
duct. We  still  shall  fight  —  all  of  us  because  we  want  to  live, 
some,  at  least,  because  we  want  to  realize  our  spontaneity  and 
prove  our  powers,  for  the  joy  of  it,  and  we  may  leave  to  the  un- 
known the  supposed  final  valuation  of  that  which  in  any  event  has 
value  to  us.    It  is  enough  for  us  that  the  universe  has  produced 


44  HARVARD  LAW  REVIEW 

us  and  has  within  it,  as  less  than  it,  all  that  we  believe  and  love. 
If  we  think  of  our  existence  not  as  that  of  a  little  god  outside,  but 
as  that  of  a  ganglion  within,  we  have  the  infinite  behind  us.  It 
gives  us  our  only  but  our  adequate  significance.  A  grain  of  sand 
has  the  same,  but  what  competent  person  supposes  that  he  under- 
stands a  grain  of  sand?  That  is  as  much  beyond  our  grasp  as-man. 
If  our  imagination  is  strong  enough  to  accept  the  vision  of  our- 
selves as  parts  inseverable  from  the  rest,  and  to  extend  our  final 
interest  beyond  the  boundary  of  our  skins,  it  justifies  the  sacrifice 
even  of  our  lives  for  ends  outside  of  ourselves.  The  motive,  to 
be  sure,  is  the  common  wants  and  ideals  that  we  find  in  man.  Phi- 
losophy does  not  furnish  motives,  but  it  shows  men  that  they  are 
not  fools  for  doing  what  they  already  want  to  do.  It  opens  to  the 
forlorn  hopes  on  which  we  throw  ourselves  away,  the  vista  of  the 
farthest  stretch  of  human  thought,  the  chords  of  a  harmony  that 
breathes  from  the  imknown. 

Oliver  Wendell  Holmes. 
August,  1918. 
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ON  June  3,  19 18,  the  Supreme  Court  of  the  United  States  held 
unconstitutional  the  act  of  Congress  of  September  i,  1916, 
entitled  "An  Act  to  prevent  interstate  commerce  in  the  products 
of  child  labor  and  for  other  purposes."  ^  Mr.  Justice  Day  delivered 
the  opinion  of  the  majority  of  the  court.^  With  the  dissenting 
opinion,  written  by  Mr.  Justice  Holmes,  Mr.  Justice  McKenna, 
Mr.  Justice  Brandeis,  and  Mr.  Justice  Clarke  concurred.  The  first 
section  of  the  act  is  in  the  footnote.^ 

The  court  held  that  the  act  was  not  a  regulation  of  interstate 
commerce,  but  rather  of  the  hours  of  labor  in  manufacturing,  —  a 
matter  exclusively  reserved  for  state  control.  It  was  not  held  that 
the  act  was  a  regulation  of  interstate  commerce  and  also  of  manu- 
facturing; and  that  the  two  provisions  were  inseparable,  hence  the 
act  was  invalid.'*  Nor  was  any  point  made  in  either  opinion  that 
the  act  was  not  confined  to  the  products  of  child  labor,  but  being 
directed  against  the  products  of  the  factory  in  which  the  child  works, 
was  therefore  confiscatory  and  contrary  to  the  Fifth  Amendment.^ 

1  C.  432,  39  Stat.  675. 

*  Hammer  v.  Dagenhart,  247  U.  S.  251,  38  Sup.  Ct.  Rep.  529  (1918). 

'  That  no  producer,  manufacturer,  or  dealer  shall  ship  or  deliver  for  shipment  in 
interstate  or  foreign  conmierce  any  article  or  commodity  the  product  of  any  mine  or 
quarry,  situated  in  the  United  States,  in  which  within  thirty  days  prior  to  the  time 
of  the  removal  of  such  product  therefrom  children  under  the  age  of  sixteen  years  have 
been  employed  or  permitted  to  work,  or  any  article  or  commodity  the  product  of  any 
miU,  cannery,  workshop,  factory,  or  manufacturing  establishment,  situated  in  the 
United  States,  in  which  within  thirty  days  prior  to  the  removal  of  such  product  there- 
from children  vmder  the  age  of  fourteen  years  have  been  employed  or  permitted  to 
work,  or  children  between  the  age  of  fourteen  years  and  sixteen  years  have  been  em- 
ployed or  permitted  to  work  more  than  eight  hours  in  any  day,  or  more  than  six  days 
in  any  week,  or  after  the  hour  of  seven  o'clock  post  meridian,  or  before  the  hour  of 
six  o'clock  ante  meridian:  Provided,  that  a  prosecution  and  conviction  of  a  defendant 
for  the  shipment  or  dehvery  for  shipment  of  any  article  or  commodity  under  the  con- 
ditions herein  prohibited  shall  be  a  bar  to  any  further  prosecution  against  the  same 
defendant  for  shipments  or  deliveries  for  shipment  of  any  such  article  or  commodity 
before  the  beginning  of  said  prosecution. 

*  See  United  States  v.  Dewitt,  9  Wall.  (U.  S.)  41  (1869);  The  Employers'  Liability 
Cases,  207  U.  S.  463. 

^  It  is  remarkable  that  no  distinction  was  taken  in  this  respect.    It  might  well  have 
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The  majority  opinion  may  be  divided  into  two  main  phases. 
The  first  is  devoted  to  showing  that  the  statute  is  not  a  regulation 
of  interstate  comjnerce  at  all.  The  second  rather  assumes  that 
the  statute  deals  with  interstate  commerce,  but  nevertheless  is 
invalid  because  of  its  necessary  effect  in  regulating  "hoxurs  of  labor 
of  children  in  factories  and  mines  within  the  States,  a  purely  state 
authority."  The  concluding  paragraph  combines  both  phases,  as 
follows: 

"Thus  the  act  in  a  twofold  sense  is  repugnant  to  the  Constitution.  It 
not  only  transcends  the  authority  delegated  to  Congress  over  commerce 
but  also  exerts  a  power  as  to  a  purely  local  matter  to  which  the  federal 
authority  does  not  extend." 

The  Proposition  that  the  Statute  is  not  a  Regulation 
OF  Interstate  Commerce 

The  words  of  the  statute  are  entitled  to  attention.  The  statute 
provides  "That  no  producer,  manufacturer,  or  dealer  shall  ship  or 
deliver  for  shipment  in  interstate  or  foreign  commerce  any  article 
or  commodity"  having  the  quahties  specified. 

In  the  Dagenhart  Case  the  articles  were  cotton  goods  produced 
in  a  factory  emplojdng  children.    Section  6  of  the  act  is  definitive: 

"The  term  'ship  or  deliver  for  shipment  in  interstate  or  foreign  com- 
merce' as  used  in  this  act  means  to  transport  or  to  ship  or  deliver  for 
shipment  from  any  State  or  Territory  or  the  District  of  Columbia  to  or 
through  any  other  State  or  Territory  or  the  District  of  Columbia  or  to 
any  foreign  country." 

Thus  the  act  does  not  by  its  terms  regulate  manufacture  or 
hoiu"s  of  labor  or  transportation  within  a  state.  As  the  dissenting 
justices  said: 

"The  statute  confines  itself  to  prohibiting  the  carriage  of  certain  goods 
in  interstate  or  foreign  commerce." 


been  said  that  such  an  all-embracing  prohibition  was  merely  a  penalty  upon  the 
manufacturer  who  employed  child  labor,  was  not  necessary  to  the  accomplishment  of 
the  legislative  purpKJse  to  prevent  the  interstate  movement  of  products  of  child  labor 
and  hence  not  within  the  authority  of  such  cases  as  Otis  v.  Parker,  187  U.  S.  606 
(1903);  Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192,  201  (1912).  These  cases  hold 
that,  so  far  as  necessary  for  proper  enforcement,  the  means  adopted  to  abolish  the  evil 
aimed  at  may  include  transactions  innocent  of  themselves. 
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It  had  been  regarded  as  settled  that  the  transportation  of  com- 
mercial commodities  across  state  lines  was  interstate  commerce.® 
It  cannot  be  that  the  transportation  across  state  lines  of  cotton 
goods  even  though  manufactured  by  children  is  not  interstate 
commerce. 

The  majority  of  the  court  nevertheless  held  that 

"The  act  in  its  effect  does  not  regulate  transportation  among  the 
States.  ..." 

It  is  said  that 

"...  the  power  (over  interstate  commerce)  is  one  to  control  the  means  by 
which  commerce  is  carried  on,  which  is  directly  the  contrary  of  the 
assumed  right  to  forbid  commerce  from  moying  and  thus  destroying  it 
as  to  particular  commodities." 

To  reach  this  conclusion  it  was  necessary  either  to  overrule  or 
distinguish  the  many  cases  in  which  the  court  had  held  that  similar 
prohibitions  of  the  interstate  movement  of  particular  commodi- 
ties are  regulations  of  interstate  commerce.  The  court  referred  to 
the  Lottery  Case,  Champion  v.  Ames,''  the  Pure  Food  Case,  Hipolite 
Egg  Co.  V.  United  States,^  two  White  Slave  cases,  Hoke  v.  United 
States^  and  Caminetti  v.  United  States, ^^  and  the  Webb-Kenyon 
Liquor  Law  Case,  Clark  Distilling  Co.  v.  West.  Md.  Ry.  Co.^^ 

The  statutes  in  each  of  these  cases  are  indistinguishable  in  terms 
from  that  in  the  Child  Labor  Case  so  far  as  the  absolute  prohibition 
of  the  movement  of  particular  commodities  in  interstate  com- 
merce is  concerned.^^ 

*  Welton  V.  Missouri,  91  U.  S.  275,  280  (1875);  Railroad  Co.  v.  Husen,  95  U.  S.  465 
(1877);  Schollenberger  v.  Pennsylvania,  171  U.  S.  i  (1898);  Southern  Ry.  Co.  v.  Reid, 
222  U.  S.  424,  434  (1912). 

^  188  U.  S.  321  (1903). 

'  220  U.  S.  45  (1911).  • 

»  227  U.  S.  308  (1913). 

'"  242  U.  S.  470  (1917). 

"  242  U.  S.  311  (1917).   ■ 

1*  Absolute  prohibitions  of  the  interstate  conunerce  movement  of  particular  com- 
modities are  contained  in  the  following  statutes: 

Act  of  May  29,  1884,  c.  60,  23  Stat.  31  (cattle);  Act  of  February  8,  1897,  c.  172, 
29  Stat.  512  (obscene  literature);  Act  of  May  25,  1900,  c.  553,  31  Stat.  188,  §  3 
(birds  killed  contrary  to  state  law);  Rupert  v.  United  States,  181  Fed.  87  (1910);  Act 
of  March  3,  1905,  c.  1496,  :^:i  Stat.  1264,  §§  2,  4  (cattle);  extended  in  Act  of  March  4, 
1913,  c.  145,  37  Stat.  828,  831;  United  States  v.  Nixon,  235  U.  S.  231  (1914);  Act  of 
June  30,  1906,  c.  3913,  34  Stat.  669,  674,  etc.  (meat);  Um'ted  States  v.  Lewis,  235 
U.  S.  282  (1914);  Act  of  April  26,  1910,  c.  191,  36  Stat.  331  (insecticides);  Act  of 
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The  Lottery  Act  of  March  2,  1895,^^  provides: 

"That  any  person  who  shall  cause  to  be  .  .  .  carried  from  one  State 
to  another  in  the  United  States,  any  paper  .  .  .  shall  be  punishable." 

The  Pure  Food  Act  provides:  ^* 

"That  the  introduction  into  any  state  .  .  .  or  shipment  to  any  foreign 
country  of  any  article  of  food 'or  drugs  ...  is  hereby  prohibited;  and 
any  person  who  shall  ship  or  deliver  for  shipment  from  any  State  .  .  . 
to  any  other  State  ...  or  to  a  foreign  country  .  .  .  shall  be  guilty  of 
a  misdemeanor." 

The  White  Slave  Act  of  June  25,  1910,^^  provides  in  section  2: 

"That  any  person  who  shall  knowingly  transport  ...  in  interstate 
or  foreign  commerce  .  .  .  any  woman  or  girl  .  .  .  shall  be  deemed 
guilty  of  a  felony." 

The  Webb-Kenyon  Act  of  March  i,  1913,^^  provides: 

"That  the  shipment  or  transportation  ...  of  any  spirituous  .  .  . 
liquor  of  any  kind,  from  one  State  .  .  .  into  any  other  State  ...  in 
violation  of  any  law  of  such  State  ...  is  hereby  prohibited." 

The  cases  were  not  overruled.  They  were  distinguished  on  the 
ground  that  in  the  Child  Labor  Case  the  goods  shipped  are  of 
themselves  harmless  and  no  evil  attends  their  interstate  trans- 
portation.   With  reference  to  the  cases  cited,  the  court  said: 

"They  rest  upon  the  character  of  the  particular  subjects  dealt  with 
and  the  fact  that  the  scope  of  governmental  authority,  state  or  national, 

August  20,  1912,  c.  308,  37  Stat.  315  (nursery  stock);  Act  of  March  4,  1913,  c.  145,  37 
Stat.  828,  832  (virus  antitoxins). 

Similar  prohibitions  as  to  importation  in  foreign  commerce  are  contained  in  the 
following  statutes: 

Act  of  June  26,  184S,  c.  70,  9  Stat.  237  (drugs  and  medicinal  preparations);  Act  of 
August  30,  1890,  c.  839,  26  Stat.  414,  §  2  (food);  Act  of  October  i,  1890,  26  Stat.  567, 
c.  1244,  610,  613  (tea);  Buttfield  v.  Stranahan,  192  U.  S.  470  (1904);  Act  of  August 
27,  1894,  c.  349,  28  Stat.  509,  552,  §  24;  repeated  in  subsequent  Tariff  Acts  of  July  24, 
1897,  30  Stat.  151,  211,  c.  II,  §  31;  August  5,  1909,  36  Stat.  11,  87,  c.  6,  §  14;  October 
3,  1913,  38  Stat.  114,  19s,  c.  16  (convict-made  goods);  Act  of  Jvme  20,  1906,  c.  3442, 
34  Stat.  313  (sponges);  The  Abby  Dodge,  223  U.  S.  166  (1912);  Act  of  April  9,  1912, 
c.  75,  §  10,  37  Stat.  81  (white  phosphorus  matches);  Act  of  July  31,  1912,  c.  263,  37 
Stat.  240  (prize-fight  films);  Weber  v.  Freed,  239  U.  S.  325  (1915)- 

"  C.  191,  28  Stat.  963. 

"  Act  of  June  30,  1906,  c.  3915,  34  Stat.  768,  §  2. 

"  C.  395,  36  Stat.  825. 

"  C.  90,  37  Stat.  699. 
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possessed  over  them  is  such  that  the  authority  to  prohibit  is  as  to  them 
but  the  exertion  of  the  power  to  regulate. 

"  In  each  of  these  instances  the  use  of  interstate  transportation  was 
necessary  to  the  accompUshment  of  harmful  results.  In  other  words, 
although  the  power  over  interstate  transportation  was  to  regulate,  that 
could  only  be  accompHshed  by  prohibiting  the  use  of  the  facilities  of 
interstate  commerce  to  effect  the  evil  intended. 

"This  element  is  wanting  in  the  present  case.  The  thing  intended  to 
be  accomplished  by  this  statute  is  the  denial  of  the  facilities  of  inter- 
state commerce  to  those  manufacturers  in  the  States  who  employ  chil- 
dren within  the  prohibited  ages.  The  act  in  its  effect  does  not  regulate 
transportation  among  the  States,  but  aims  to  standardize  the  ages  at 
which  children  may  be  employed  in  mining  and  manufacturing  within 
the  States.    The  goods  shipped  are  of  themselves  harmless." 

Thus  the  doctrine  is  not  that  prohibition  of  the  interstate  move- 
ment of  certain  commodities  can  never  be  a  regulation  of  inter- 
state commerce.  Indeed,  it  is  admitted  that  in  some  cases  it  may 
be.  In  the  Lottery  Case  it  had  been  broadly  contended  that  the 
power  to  regulate  did  not  include  the  power  to  prohibit  certain 
articles;  but  as  Mr.  Justice  Holmes  stated  in  the  Child  Labor  Case: 

"It  would  not  be  argued  to-day  that  the  power  to  regulate  does  not 
include  the  power  to  prohibit.  Regulation  means  the  prohibition  of  some- 
thing. ...  At  all  events  it  is  established  by  the  Lottery  Case  and 
others  that  have  followed  it  that  a  law  is  not  beyond  the  regulative 
power  of  Congress  merely  because  it  prohibits  certain  transportation 
out  and  out." 

The  doctrine  of  the  majority  opinion  is  that  the  prohibition  of 
the  interstate  transportation  of  harmful  commodities  is  a  regula- 
tion of  interstate  commerce,  whereas  the  prohibition  of  the  inter- 
state transportation  of  harmless  goods  is  not.  Whether  or  not  the 
regulation  is  of  transportation  across  state  lines,  therefore,  de- 
pends not  upon  whether  the  journey  is  from  one  state  to  another, 
but  upon  the  character  of  the  goods. 

The  doctrine  thus  set  forth,  however,  does  not  take  into  account, 
and  the  majority  opinion  did  not  discuss,  the  many  cases  in  which 
prohibitions  of  interstate  transportation  of  harmless  commodities 
have  been  expressly  held  to  be  regulations  of  interstate  commerce. 

Section  6  of  the  Sherman  Anti-Trust  Act  of  July,  1890,"  pro- 

"  C.  647,  26  Stat.  209.  < « 
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hibits  the  transportation  of  trust-made  goods  across  state  lines. 
The  contention  that  Congress  has  no  power  to  deal  with  legiti- 
mate articles  of  commerce  was  squarely  but  imsuccessfully  pressed 
by  counsel  in  United  States  v.  American  Tobacco  Co}^ 

The  Commodities  Clause,  in  language  a  simple  prototype  of 
section  i  of  the  Child  Labor  Law,  makes  it  unlawful  for  any  railroad 
company  "  to  transport  from  any  State  .  ...  to  any  other  State 
.  .  .  any  article  or  commodity  ...  in  which  it  may  have  any 
interest,  direct  or  indirect."  "  The  statute  was  sustained  in  Dela- 
ware 6*  Hudson  Co.  v.  United  States,"^^  with  reference  to  the  trans- 
portation of  coal,  a  commodity  harmless  in  and  of  itself. 

The  Supreme  Court  decisions  have  been  even  more  express  and 
to  the  point.  In  a  series  of  cases  not  considered  in  the  majority 
opinion,  state  statutes  prohibiting  the  movement  of  commercial 
commodities  across  state  lines  have  been  held  invalid  precisely 
because  they  were  regulations  of  the  interstate  movement  of  in- 
nocuous commodities.^^ 

In  the  Husen  Case  the  Missouri  statute  provided  that  "no  Texas, 
Mexican,  or  Indian  cattle  shall  be  driven  or  otherwise  conveyed 
into  or  remain  in  any  coimty  of  this  State.  .  .  ."    The  court  said:  ^ 

"It  is  a  plain  regulation  of  inter-state  commerce,  a  regulation  extend- 
ing to  prohibition  .  .  .  that  the  transportation  of  property  from  one 
State  to  another  is  a  branch  of  inter-state  commerce  is  undeniable,  and 
no  attempt  has  been  made  in  this  case  to  deny  it." 

The  case  has  been  repeatedly  followed  and  approved.^ 

In  Leisy  v.  Hardin,^  an  Iowa  statute  held  invalid  prohibited  the 
sale  in  the.  original  package  of  intoxicating  liquors  brought  from 
outside  the  state.  The  ground  was  that  liquor  was  at  that  time  a 
legitimate  article  of  commerce.    The  court  said :  ^ 

"That  ardent  spirits,  distilled  liquors,  ale  and  beer  are  subjects  of  ex- 
change, barter  and  traflSc,  like  any  other  commodity  in  which  a  right  of 

^*  221  U.  S.  io6,  132  (1911). 

i»  Act  of  June  29,  1906,  c.  3591,  34  Stat.  584,  585. 

="•  213  U.  S.  366  (1918). 

^  Railroad  v.  Husen,  95  U.  S.  465  (1877);  Leisy  v.  Hardin,  135  U.  S.  100  (1890); 
Schollenberger  v.  Pennsylvania,  171  U.  S.  i  (1898). 

"  Page  469. 

»  Reid  V.  Colorado,  187  U.  S.  137  (1902);  M.  K.  &  T.  Ry.  Co.  v.  Haber,  169  U.  S. 
613  (1898);  Asbell  V.  Kansas,  209  U.  S.  251  (1908). 

*«  135  U.  S.  100  (1890).  ^  135  U-  S.  no  (1890). 
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trafl&c  exists,  and  are  so  recognized  by  the  usages  of  the  commercial 
world,  the  laws  of  Congress  and  the  decisions  of  courts,  is  not  denied. 
Being  thus  articles  of  commerce,  can  a  State,  in  the  absence  of  legisla- 
tion on  the  part  of  Congress,  prohibit  their  importation  from  abroad  or 
from  a  sister  State?" 

The  court  continued  as  follows:  ^ 

"To  concede  to  a  State  the  power  to  exclude,  directly  or  indirectly, 
articles  so  situated,  without  congressional  permission,  is  to  concede 
to  a  majority  of  the  people  of  a  State,  represented  in  the  state 
legislature,  the  power  to  regulate  commercial  intercourse  between  the 
States,  by  determining  what  shall  be  its  subjects,  when  that  power  was 
distinctly  granted  to  be  exercised  by  the  people  of  the  United  States, 
represented  in  Congress,  and  its  possession  by  the  latter  was  considered 
essential  to  that  more  perfect  Union  which  the  Constitution  was  adopted 
to  create." 

The  last  quotation  is  approved  in  Schollenherger  v.  Pennsyl- 
vania,^"^ holding  void  a  state  statute  which  forbade  the  sale  of 
oleomargarine  in  the  original  package  which  was  brought  into  the 
state  from  without.  On  page  twenty-five  the  court  said  that  the 
statute  substantially  prohibited  the  introduction  of  a  pure  article 
and  thereby  interfered  with  interstate  commerce.^^ 

On  the  basis  of  these  decisions,  state  courts  have  been  clear  that 
state  statutes,  prohibiting  shipment  into  the  state  from  other 
states  of  convict-made  goods,  are  invalid.'^^  Yet,  following  the 
Child  Labor  Law  Case,  the  Congressional  prohibition  of  importa- 
tion of  convict-made  goods,  which  has  stood  since  the  act  of  August 
27,  1894,^°  is  ultra  vires,  since  the  goods  are  harmless. 

Let  the  subject  matter  be  child-made  goods,  and  let  the  words  of 
the  statute  prohibit  their  transportation  across  state  lines;  the 
goods,  the  journey,  and  the  governing  rule  the  same;  if  a  state 
legislature  enacts  the  act,  it  is  a  regulation  of  interstate  commerce 

M  Page  125.  27  J7J  u  s.  i  (1898). 

*«  Brimmer  v.  Rebman,  138  U.  S.  78  (1891),  Voight  v.  Wright,  141  U.  S.  62  (1891), 
and  Mimiesota  v.  Barber,  136  U.  S.  313  (1809),  are  cases  of  state  regulations  of  inter- 
state commerce  in  sound  commodities  such  as  wholesome  beef  and  wheat  flour,  with 
the  additional  element  that  the  regulations  substantially  discriminated  against  in- 
terstate commerce,  an  element  entirely  wanting  in  the  Husen,  Schollenherger,  and 
Leisy  cases. 

*»  People  V.  Hawkins,  157  N.  Y.  i,  51  N.  E.  257  (1898);  Opinion  of  the  Justices, 
211  Mass.  604  (191 2). 

»«  C.  349,  28  Stat.  509,  552. 
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and  invalid,  whereas  if  Congress  is  the  enacting  body,  it  is  not  a 
regulation  of  interstate  commerce,  and  invalid. 

It  is  difficult  to  believe  that  the  adoption  of  the  Constitution 
has  left  this  great  void  of  governmental  authority.  If  in  the  dis- 
tribution of  powers  between  state  and  nation  a  large  part  of  the 
power  to  regulate  interstate  commerce  has  been  lost  a  weakness 
in  the  federal  system  hitherto  unsuspected  is  developed.  Prior 
to  1787  the  states  individually  were  all-powerful  to  prohibit,  by 
impost,  embargo,  or  otherwise,  the  importation  from  other  states 
of  any  kind  of  commodity.  Sovereign  authority  has  always  been 
understood  to  embrace  power  to  prohibit  for  commercial  reasons 
the  importation  from  other  states  of  harmless  articles.^^  Con- 
spicuous illustrations  of  the  exercise  of  such  power  by  the  original 
states  between  1783  and  1787  were  in  the  embargoes  against  com- 
modities brought  by  British  vessels,  a  matter  referred  to  here- 
inafter in  another  connection.  There  is  highest  evidence  of  the 
existence  of  such  power.     The  Articles  of  Confederation  state: 

"Art.  9.  Sec.  i.  The  United  States,  in  Congress  assembled,  shall  have 
the  sole  and  exclusive  right  and  power  of  .  .  .  entering  into  treaties 
and  alliances;  provided  that  no  treaty  of  commerce  shall  be  made, 
whereby  the  legislative  power  of  the  respective  States  shall  be  restrained 
from  imposing  such  imposts  and  duties  on  foreigners  as  their  own  peo- 
ple are  subjected  to,  or  from  prohibiting  the  exportation  or  importation 
of  any  species  of  goods,  or  commodities,  whatsoever." 

It  was  largely  because  the  power  was  exercised  by  each  state 
against  harmless  products  of  other  states  with  the  selfish  view  of 
the  effect  of  the  importation  upon  the  commerce  and  manufacture 
of  the  importing  state  that  the  Constitution  was  framed.  It  was 
not  enough  to  forbid  the  states  from  prescribing  rules  for  the  con- 
duct of  such  interstate  shipments.  As  has  been  frequently  recog- 
nized, not  part  but  all  the  power  they  had  over  shipments  from 
one  state  to  another  of  any  character  of  commodity  was  vested 
expressly  in  the  federal  government. 

As  was  said  in  Gibbons  v.  Ogden^^ 

"The  'power  to  regulate  commerce,'  here  meant  to  be  granted,  was 
that  power  to  regulate  commerce  which  previously  existed  in  the  States. 


21  See  Sligh  v.  Kirkwood,  237  U.  S.  52,  59,  61  (1915). 
32  9  Wheat.  (U.  S.)  i,  227  (1824). 
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But  what  was  that  power?  The  States  were,  unquestionably,  supreme; 
and  each  possessed  that  power  over  commerce  which  is  acknowledged 
to  reside  in  every  sovereign  State. 

"This  power  (said  Mr.  Chief  Justice  Marshall,  page  196, 9  Wheat.),  like 
all  others  vested  in  Congress,  is"  complete  in  itself,  may  be  exercised  to 
its  utmost  extent,  and  acknowledges  no  limitations,  other  than  are  pre- 
scribed in  the  constitution.  ...  If,  as  has  always  been  understood,  the 
sovereignty  of  Congress,  though  limited  to  specified  objects,  is  plenary 
as  to  those  objects,  the  power  over  commerce  with  foreign  nations,  and 
among  the  several  States,  is  vested  in  Congress  as  absolutely  as  it  would 
be  in  a  single  government,  having  in  its  constitution  the  same  restric- 
tions on  the  exercise  of  the  power  as  are  found  in  the  constitution  of  the 
United  States." 

In  Brown  v.  Maryland^  after  referring  to  the  oppressed  and 
degraded  state  of  commerce  previous  to  the  adoption  of  the  Con- 
stitution, the  Chief  Justice  said: 

"It  may  be  doubted  whether  any  of  the  evils  proceeding  from  the 
feebleness  of  the  federal  government  contributed  more  to  that  great 
revolution  which  introduced  the  present  system,  than  the  deep  and 
general  conviction  that  commerce  ought  to  be  regulated  by  Congress. 
It  is  not,  therefore,  matter  of  surprise,  that  the  grant  should  be  as  ex- 
tensive as  the  mischief,  and  should  comprehend  all  foreign  commerce, 
and  all  commerce  among  the  States." 

In  Welton  v.  Missouri  ^*  the  court  gave  clear  expression  to  the  rule: 

"The  power  to  regulate  conferred  by  that  clause  upon  Congress 
is  one  without  limitation;  and  to  regulate  commerce  is  to  prescribe 
rules  by  which  it  shall  be  governed,  —  that  is,  the  conditions  upon  which 
it  shall  be  conducted;  to  determine  how  far  it  shall  be  free  and  untram- 
melled, how  far  it  shall  be  burdened  by  duties  and  imposts,  and  how  far 
it  shall  be  prohibited." 

And  in  Houston  &"  Texas  Ry.  v.  United  States^  the  court,  in  sum- 
marizing the  law,  declared: 

"  First.  It  is  imnecessary  to  repeat  what  has  frequently  been  said  by 
this  court  with  respect  to  the  complete  and  paramount  character  of  the 
power  confided  to  Congress  to  regulate  commerce  among  the  several 
States.  It  is  of  the  essence  of  this  power  that  where  it  exists  it 
dominates." 

"  12  Wheat.  (U.  S.)  419,  446  (1827).  ^  91  U.  S.  275,  279,  280  (1875). 

^  234  U.  S.  342,  350  (1914). 
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Whether  a  regulation  governs  the  transportation  of  goods  across 
state  Unes  would  seem  to  depend  upon  the  places  where  the  journey 
begins  and  ends,  and  not  at  all  upon  the  character  of  the  goods  or 
the  evil  resulting  therefrom.  Evil  may  induce  the  enactment  of 
a  regulation.  If  despite  the  presumption  in  favor  of  constitu- 
tionality there  is  no  conceivable  relation  between  the  regulation 
of  interstate  commerce  and  a  proper  public  purpose,  it  would  be 
confiscatory,  hence  invalid  as  taking  away  property  without  due 
process  of  law  contrary  to  the  Fifth  Amendment.  Such,  no  doubt, 
would  be  the  case  if  Congress  should  arbitrarily  prohibit  the  move- 
ment of  sound  wheat  across  state  Unes;  but  the  regulation  would 
not  cease  to  be  one  of  interstate  commerce.  Its  invalidity  would 
be  because  of  the  due-process  clause  of  the  Fifth  Amendment;  just 
as  a  state  law  prohibiting  the  intrastate  transportation  of  sound 
wheat  would  be  invalid  not  as  a  regulation  of  interstate  commerce 
but  because  violating  the  due-process  clause  of  the  Fourteenth 
Amendment.  Questions  of  due  process,  however,  were  not  con- 
sidered in  the  Husen,  Leisy,  and  Schollenberger  cases,  supra,  and 
the  Child  Labor  Case.  The  only  question  was  as  to  what  consti- 
tutes a  regulation  of  interstate  commerce. 

Let  us  apply  the  principle  of  law  that  Congress  may  prohibit  in- 
terstate transportation  if  evil  results.  Whether  evil  results  or  not 
is  essentially  a  question  of  fact.  So  far  as  the  validity  of  the  statute 
depends  upon  the  answer,  the  judgment  of  Congress  is  entitled  to 
great  if  not  conclusive  weight.  Congress  had  found  that  evil  did 
result  from  the  interstate  movement  of  child-made  goods.  The 
four  dissenting  justices  were  of  like  opinion. 

Whether  or  not  commodities  work  evil  is  a  matter  largely  of 
opinion,  as  to  which  the  judgment  of  the  community  changes.  In 
Leisy  v.  Hardin^^  liquor  was  thought  legitimate.  Not  many  years 
ago  lotteries  were  a  proper  method  of  endowing  schools  and 
churches.  Evil  is  as  evil  does.  Healthy  persons  may  be  barred 
from  states  because  their  mere  presence  by  reason  of  the  preva- 
lence of  disease  makes  an  added  source  of  danger.  Compagnie 
Franqaise  v.  Louisiana  Board  of  Health.^''  As  was  said  by  Mr.  Jus- 
tice McKenna  in  Rast  v.  Van  Deman,^^ 

»•  13s  U.  S.  100  (1890). 
"  186  U.  S.  380  (1902). 

38  240  U.  S.  342,  364  (1916). 
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"A  lottery  of  itself  is  not  wrong,  may  be  fairer,  having  less  of  over- 
reaching in  it,  than  many  of  the  commercial  transactions  that  the  Con- 
stitution protects.  .  .  .  And  at  one  time  it  was  lawful.  It  came  to  be 
condemned  by  experience  of  its  evil  influence  and  effects.  It  is  trite  to 
say  that  practices  harmless  of  themselves  may,  from  circimastances, 
become  the  source  of  evil  or  may  have  evil  tendency." 

In  Seoen  Cases  of  Eckman's  Alterative  v.  United  States^^  Mr.  Jus- 
tice Hughes  said: 

"  It  is  said  that  a  distinction  should  be  taken  between  articles  that 
are  illicit,  immoral  or  harmful  and  those  which  are  legitimate,  and 
that  the  amendment  goes  beyond  statements  dealing  with  identity  or  in- 
gredients. But  the  question  remains  as  to  what  may  be  regarded  as 
'iUicit'  ..." 

So,  in  dealing  with  the  Food  and  Drugs  Apt,  it  was  held  that 
Congress  could  outlaw  food  as  to  which  misleading  statements 
were  made,  although  the  food  in  itself  was  perfectly  wholesome. 

In  point  of  fact  the  products  of  child  labor  are  not  harmless,  and 
there  is  a  definite  evil  in  their  very  transportation  across  state 
lines.  The  evil  is  involved  in  the  movement  itself,  and  its  effects 
are  felt  both  in  the  state  of  production  and  in  the  state  of  destina- 
tion. Transportation  of  child-made  goods  encourages  the  ruin  of 
the  lives  of  future  citizens  in  the  state  of  production.  It  directly 
aids  this  immorality  quite  as  much  as  the  transportation  across 
state  lines  of  girls  for  the  purpose  of  prostitution.  Congress  sought 
to  remove  the  evil  caused  by  the  use  of  facilities  over  which  it  alone 
has  control.  It  sought  to  remove  it  no  further.  Only  that  child 
labor  was  touched  which  depended  upon  the  use  of  interstate  com- 
merce facilities  for.  consummation  of  the  evil. 

Moreover,  the  interstate  transportation  of  child-made  goods 
unfairly  discriminates  against  citizens  of  the  state  of  destination. 
It  tends  to  lower  their  standards  of  child-labor  protection.  It  is 
the  same  effect  sought  to  be  avoided  by  the  prohibition  of  im- 
portation of  convict-made  goods  from  foreign  countries.*" 

38  239  U.  S.  sio,  516  (1916). 

*"  Act  of  August  27,  1894,  28  Stat.  509,  552,  c.  349,  §  24;  Act  of  July  24,  1897,  30 
Stat.  151,  211,  c.  II,  §  31;  Act  of  August  5,  1909,  36  Stat.  11,  87,  c.  6,  §  14;  Act  of 
October  3,  1913,  38  Stat.  114,  195,  c.  16;  and  of  the  "phossy-jaw"  matches,  a  cheap 
match  causing  necrosis  in  the  match-factory  worker;  Act  of  April  9,  1912,  37  Stat.  81, 
c.  75,  §  10. 
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Mr.  Justice  Holmes,  dissenting,  said: 

"It  does  not  matter  whether  the  supposed  evil  precedes  or  follows 
the  transportation.  It  is  enough  that  in  the  opinion  of  Congress  the 
transportation  encourages  the  evil.  .  .  . 

"The  notion  that  prohibition  is  any  less  prohibition  when  applied  to 
things  now  thought  evil  I  do  not  understand.  But  if  there  is  any  matter 
upon  which  civilized  countries  have  agreed  —  far  more  unanimously 
than  they  have  with  regard  to  intoxicants  and  some  other  matters  over 
which  this  country  is  now  emotionally  aroused  —  it  is  the  evil  of  pre- 
mature and  excessive  child  labor.  I  should  have  thought  that  if  we  were 
to  introduce  our  own  moral  conceptions  where  in  my  opinion  they  do  not 
belong,  this  was  pre-eminently  a  case  for  upholding  the  exercise  of  all 
its  powers  by  the  United  States. 

"  But  I  had  thought  that  the  propriety  of  the  exercise  of  a  power  ad- 
mitted to  exist  in  some  cases  was  for  the  consideration  of  Congress  alone, 
and  that  this  Court  always  had  disavowed  the  right  to  intrude  its  judg- 
ment upon  questions  of  policy  or  morals.  It  is  not  for  this  Court  to  pro- 
noimce  when  prohibition  is  necessary  to  regulation,  if  it  ever  may  be 
necessary  —  to  say  that  it  is  permissible  as  against  strong  drink  but  not 
as  against  the  product  of  ruined  lives." 

« 
The  Proposition  that  the  Law  is  Invalid  because  its  Nec- 
essary Effect  is  to  Invade  the  Province  Reserved  Ex- 
clusively TO  THE  States. 

The  second  phase  of  the  opinion  assumes  that  the  statute  deals  with 
interstate  commerce,  but  that  this  was  only  in  order  to  accomplish 
a  result  in  the  states  beyond  the  scope  of  federal  authority.  The 
effect  of  the  statute  is  to  control  the  hours  of  labor  in  manufacturing, 
and  the  control  over  interstate  commerce  cannot  be  used  to  this  end; 
for  if  it  could,  the  power  of  the  states  over  local  matters  would  be 
eliminated  and  our  system  of  government  practically  destroyed. 

The  second  phase  is  represented  by  the  following  passages: 

"  The  grant  of  power  to  Congress  over  the  subject  of  interstate  com- 
merce was  to  enable  it  to  regulate  such  commerce,  and  not  to  give  it  au- 
thority to  control  the  states  in  their  exercise  of  the  police  power  over 
local  trade  and  manufacture.  .  .  . 

"  A  statute  must  be  judged  by  its  natural  and  reasonable  effect.  Col- 
lins V.  New  Hampshire,  171  U.  S.  30,  33,  34.  The  control  by  Congress 
over  interstate  commerce  cannot  authorize  the  exercise  of  authority  not 
entrusted  to  it  by  the  Constitution.  .  .  . 
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"  In  interpreting  the  Constitution  it  must  never  be  forgotten  that  the 
nation  is  made  up  of  states  to  which  are  entrusted  the  powers  of  local 
government.  ...  To  sustain  this  statute  would  not  be  in  our  judg- 
ment a  recognition  of  the  lawful  exertion  of  congressional  authority 
over  interstate  commerce,  but  would  sanction  an  invasion  by  the  federal 
power  of  the  control  of  a  matter  purely  local  in  its  character,  and  over 
which  no  authority  has  been  delegated  to  Congress  in  conferring  the 
power  to  regulate  commerce  among  the  states.  .  .  . 

"  In  our  view  the  necessary  effect  of  this  act  is,  by  means  of  a  pro- 
hibition against  the  movement  in  interstate  commerce  of  ordinary 
commercial  commodities,  to  regulate  the  hours  of  labor  of  children  in 
factories  and  mines  within  the  states,  a  purely  state  authority.  .  .  . 
The  far-reaching  result  of  upholding  the  act  cannot  be  more  plainly  in- 
dicated than  by  pointing  out  that  if  Congress  can  thus  regulate  matters 
entrusted  to  local  authority  by  prohibition  of  the  movement  of  commod- 
ities in  interstate  commerce,  all  freedom  of  commerce  will  be  at  an  end, 
and  the  power  of  the  states  over  local  matters  may  be  eliminated,  and 
thus  our  system  of  government  be  practically  destroyed." 

It  is  to  be  noted  that  the  doctrine  thus  announced  is  that  the 
natural  and  necessary  effect  of  the  statute  upon  pure  matters  of 
interstate  commerce  is  to  be  wholly  disregarded.  This  doctrine  is 
entirely  new. 

Looking  to  the  substance  and  disregarding  the  form,  closely  in- 
vestigating the  purpose  and  ulterior  motiyes  of  Congress,  paying 
strict  heed  to  the  natural  and  necessary  effect  of  the  statute,  as- 
suredly it  operates  on  the  interstate  transportation  of  child-made 
goods.  Whatever  else  it  does  indirectly,  in  terms  it  rules  only 
interstate  transportation.  And  this  is  done  to  remove  the  evils 
involved  in  such  transportation. 

Still  regarding  the  substantial  effect,  the  statute  in  terms  does 
not  prohibit  manufacture  and  does  not  regulate  hours  of  labor. 
The  manufacturer  may  produce  as  he  pleases  and  employ  whom 
he  pleases.  The  manufacturer,  who  does  not  ship  outside  the 
state,  —  and  sending  goods  across  state  lines  is  not  a  right  which 
the  state  can  guarantee,  —  need  never  know  of  the  existence  of 
the  federal  statute.  The  state  may  make  such  regulations  as  it 
wishes  concerning  the  employment  of  children.  There  is  no  coer- 
cion upon  it.  The  federal  statute  functions  only  when  the  inter- 
state transportation  begins,  that  is,  only  when  the  jurisdiction  of 
the  state  ceases  to  attach. 
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In  all  previous  cases,  moreover,  whether  arising  under  the  in- 
terstate commerce  clause  or  other  grants  of  power  to  the  federal 
government,  the  effect  upon  state  pohcy  of  an  exercise  of  delegated 
power  has  been  held  to  be  immaterial.    As  Mr.  Justice  Holmes  said : 

"I  should  have  thought  that  that  matter  had  been  disposed  of  so 
fully  as  to  leave  no  room  for  doubt.  I  should  have  thought  that  the 
most  conspicuous  decisions  of  this  Court  had  made  it  clear  that  the 
power  to  regulate  commerce  and  other  constitutional  powers  could  not 
be  cut  down  or  qualified  by  the  fact  that  it  might  interfere  with  the 
carrying  out  of  the  domestic  policy  of  any  State." 

Familiar  exercise  of  the  power  over  interstate  commerce  where  it 
was  clear  that  state  pohcy  over  manufacture  was  necessarily  in- 
terfered with  is  found  in  the  acts  dealing  with  lotteries,  white 
slaves,  pure  food  and  drugs,  Uquor,  trusts  and  unfair  competition, 
commodities  produced  and  owned  by  railroads,  cattle  inspection, 
meat  inspection,  and  railroad  rates.^^ 

The  manufacture  of  lottery  tickets,  of  foods  whether  adulterated 
and  misbranded  or  not,  of  Uquor,  is  quite  as  much  matter  of  local 
control  as  the  manufacture  of  cotton  goods.  The  effect  of  the 
federal  regulation  of  interstate  commerce  upon  the  local  manu- 
facturing is  in  each  case  the  same.  The  evil  of  gambhng,  fraud, 
poisoning,  and  drunkenness  is  quite  as  local  a  matter,  just  as  ex- 
clusively subject  to  state  control  as  the  evil  of  premature  and 
excessive  child  labor.  And  the  encouragement  to  the  evil  by  ship- 
ment of  products  in  interstate  commerce  is  the  same.  The  evil  in 
Weeks  V.  United  States  was  the  misrepresentation  in  New  Jersey 
by  a  salesman  prior  to  the  interstate  shipment  that  a  certain  ex- 
tract was  a  "lemon"  product. 

As  was  further  said  in  these  cases,  it  is  immaterial  that  the 
means  adopted  by  Congress  have  the  character  of  poHce  regula- 
tions.^ 

«  In  the  Lottery  Case,  Champion  i».  Ames,  i88  U.  S.  321  (1903);  in  the  Pure  Food 
Case,  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45  (191 1);  Seven  Cases  of  Eck- 
man's  Alterative  v.  United  States,  239  U.  S.  510,  514,  Si5  (1916);  Weeks  v.  United 
States,  24s  U.  S.  618  (1918);  as  Mr.  Justice  Holmes  said  in  his  dissenting  opinion: 
."The  objection  that  the  control  of  the  States  over  production  was  interfered  with 
was  urged  again  and  again  but  always  in  vain." 

«  Hoke  V.  United  States,  227  U.  S.  308,  323  (1913);  Caminetti  v.  United  States, 
242  U.  S.  470,  492  (191 7);  Seven  Cases  of  Eckman's  Alterative  v.  United  States, 
supra;  Weeks  v.  United  States,  245  U.  S.  618  (1918). 
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The  same  argument  was  made  and  rejected  in  the  Anti-Trust 
cases.  The  necessary  effect  of  the  Anti-Trust  Act  is  to  interfere 
with  production  in  a  state.  Its  design  was  to  break  up  monopolies, 
but  the  actual  prohibition  of  trust-made  goods  was  not  held  in- 
valid because  it  has  had  that  necessary  effect  in  states.  If  imfair 
competition  through  transportation  in  interstate  commerce  of 
child-made  products  cannot  be  touched  by  Congress  simply  be- 
cause of  the  effect  on  local  policy,  the  Sherman  Anti-Trust  Act  and 
the  Clayton  Act  must  be  invahd  for  the  same  reason.  The  neces- 
sary effect  of  the  Commodities  Clause  was  to  nullify  the  policy 
which  the  State  of  Pennsylvania  had  followed  for  generations 
with  reference  to  combination  between  coal-producing  and  coal- 
carrying  companies.  This  was  expressly  decided  to  be  no  ground 
for  invalidity.^  Indeed,  it  has  been  settled  that  so  far  as  direct 
regulation  of  intrastate  rates  —  as  purely  a  state  matter  as  can 
be  conceived  —  is  necessary  in  order  to  effectively  carry  out  the 
congressional  policy  with  reference  to  interstate  rates,  local  rates 
established  by  state  laws  may  be  set  aside.^ 

As  to  foreign  commerce,  the  same  objection,  repeatedly  raised, 
has  suffered  the  same  fate.  In  Weber  v.  Freed'^^  it  was  urged 
against  the  validity  of  a  prohibition  of  the  importation  of  prize- 
fight films  that  the  act  had  the  necessary  effect  and  was  designed 
to  accomplish  a  poHce  result  within  the  exclusive  cognizance  of 
the  states.  The  contention  was  held  to  be  frivolous.  It  was  so 
held  with  reference  to  opium  in  Brolan  v.  United  States,'^  with 
reference  to  sponges  in  The  Abby  Dodge, ^"^  to  tea,  in  Buttfield  v. 
Stranahan}^  So  far  as  matters  entirely  within  the  control  of  the 
states  are  concerned,  and  so  far  as  the  necessary  effect  of  the  ex- 
ertion of  Congressional  power  upon  such  control  is  concerned,  each 
of  these  cases  is  indistinguishable  from  the  Dagenhart  Case.  If 
the  necessary  and  designed  effect  upon  state  manufacture  is  the 
test,  every  protective  tariff  measure  and  the  early  embargo  acts 
have  surely  been  invalid. 


*^  United  States  v.  Delaware  &  Hudson  Co.,  213  U.  S.  366  (1909);  United  States  v. 
Del.,  Lack.  &  West.  R.  R.  Co.,  238  U.  S.  516  (1915). 

**  Shreveport  Case,  Houston  &  Texas  Ry.  Co.  v.  United  States,  234  U.  S.  342 
(1914);  Adams  Express  Co.  v.  Caldwell,  244  U.  S.  617  (1917). 

^  239  U.  S.  325  (1915).  «  236  U.  S.  216,  217  (1915)- 

*''  223  U.  S.  166,  176  (1912).  **  192  U.  S.  470  (1904). 
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The  settled  principle  is  not  confined  to  cases  dealing  with  in- 
terstate or  foreign  commerce. 

As  Mr.  Justice  Holmes  said  in  the  principal  case: 

"The  manufacture  of  oleomargarine  is  as  much  a  matter  of  state 
regulation  as  the  manufacture  of  cotton  cloth.  Congress  levied  a  tax 
upon  the  compound  when  colored  so  as  to  resemble  butter  that  was  so 
great  as  obviously  to  prohibit  the  manufacture  and  sale.  In  a  very 
elaborate  discussion  the  present  Chief  Justice  excluded  any  inquiry  into 
the  purpose  of  an  act  which  apart  from  that  purpose  was  within  the 
power  of  Congress.  McCray  v.  United  States,  195  U.  S.  27.  .  .  .  Fifty 
years  ago  a  tax  on  state  banks,  the  obvious  purpose  and  actual  effect  of 
which  was  to  drive  them,  or  at  least  their  circulation,  out  of  existence, 
was  sustained,  although  the  result  was  one  that  Congress  had  no  con- 
stitutional power  to  require.  The  Court  made  short  work  of  the  argu- 
ment as  to  the  purpose  of  the  Act.  'The  judicial  cannot  prescribe  to 
the  legislative  departments  of  the  government  limitations  upon  the 
exercise  of  its  acknowledged  powers.'"  ^^ 

Administration  of  local  property  by  executors,  administrators  and 
trustees  seems  a  matter  purely  of  local  control;  and  on  that  ground 
section  1 1  of  the  Federal  Reserve  Act,  empowering  the  federal  banks 
to  act  in  such  capacity  within  the  state,  was  held  invalid  by  the 
Supreme  Court  of  Michigan.  The  judgment  was  reversed  by  the 
Supreme  Court  of  the  United  States  in  First  National  Bank  v. 
Fellows.^^    The  state  was  held  incompetent 

"to  prohibit  such  business  from  being  united  by  Congress  with  the 
banking  function,  since  to  do  so  would  be  but  the  exertion  of  state  au- 
thority to  prohibit  Congress  from  exerting  a  power  which  under  the 
Constitution  it  had  a  right  to  exercise." 

So  Congress  is  not  to  be  denied  the  right  to  exercise  its  power  of 
eminent  domain  by  reason  of  the  effect  on  state  laws  or  state 
policy .^^  Yet  the  passage  of  title  to  lands  within  the  state  is  a 
matter  peculiarly  within  the  state  authority. 

A  more  striking  example*  is  with  reference  to  the  state  power 
over  militia.  Before  the  Constitution  was  adopted  it  was  generally 
considered  that  the  state  control  over  militia  was  essential  to  the 

«  247  U.  S.  278,  279  (1918). 
6»  244  U.  S.  416  (1917). 

"  Kohl  V.  United  States,  91  U.  S.  367  (1875);  Chappell  v.  United  States,  160  U.  S. 
499,  509,  510  (1896). 
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continued  existence  of  the  state,  a  principle  embodied  in  Art.  II 
of  the  Amendments,  as  follows: 

"A  well-regulated  militia  being  necessary  to  the  security  of  a  free 
state."  .  .  . 

It  was  argued  in  the  recent  Selective  Draft  Law  cases  that  the 
power  of  the  federal  government  to  draft  militiamen  would,  if 
exercised  without  Hmit,  wipe  out  a  vital  state  organization.  The 
effect  was  not  indirectly  upon  state  policy,  but  upon  the  state 
governmental  institution  itself.  The  argument  was  held  to  be 
without  merit.^^ 

The  principle  that  local  affairs  are  reserved  to  the  states  cuts 
across  every  grant  of  power  to  the  federal  government.  It  matters 
not  whether  the  delegated  power  is  one  over  interstate  commerce 
or  foreign  commerce,  or  taxation  or  war.  Congress  cannot  invade 
the  province  of  the  states  any  more  by  the  exercise  of  one  power 
than  another.  The  Constitution  is  the  fundamental  law  in  time 
of  war  as  well  as  of  peace.  Is  then  the  recent  Food  and  Fuel  Act 
of  August  lo,  1917,^^  invalid,  which  empowers  the  agencies  of  the 
federal  government  to  regulate  directly  and  in  detail  the  manu- 
facture and  production  of  foods,  feeds,  fuel  and  other  necessaries 
for  the  conduct  of  the  war? 

It  may  be  objected  that  in  each  of  the  cases  cited  the  federal 
statute  was  a  genuine  exercise  of  authority  delegated  to  meet  a 
real  federal  problem;  that  so  far  as  a  matter  is  genuinely  inter- 
state, the  federal  law  governing  it  must  prevail;  but  interstate 
commerce  cannot  be  used  as  a  pretext  for  the  accomplishment  of 
unlawful  results. 

Let  us  assume,  despite  Veasie  Bank  v.  Fenno^^  and  McCray  v. 
United  States,^^  that  a  congressional  enactment  would  be  void 
which  forbids  a  man  to  be  transported  in  interstate  commerce; 
who  has  been  divorced  according  to  some  non-uniform  statute; 
or  who  has  refused  to  purchase  Liberty  Bonds;  or  who  has  manu- 
factured colored  oleomargarine.  The  ground  of  invalidity  would 
be  not  only  violation  of  the  Fifth  Amendment  but  also  that  the 
evil  sought  to  be  cured  has  no  conceivable  connection  with  the 
interstate  commerce  regulated. 

"2  Selective  Draft  Cases,  245  U.  S.  366  (1918).  "  q  ^^^  ^^  gtat.  276. 

«  8  Wall.  (U.  S.)  533  (1869).  »  iQS  U.  S.  27  (1904). 
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Between  the  two  clear  extremes  there  are  many  cases  as  to  which 
there  must  be  reasonable  difference  of  opinion  as  to  whether  or 
not  Congress  is  dealing  with  a  genuine  interstate  matter.  Such  a 
case  is  the  Lottery  Act,  the  Pure  Food  and  Drugs  Act,  the  White 
Slave  Act  and  the  Child  Labor  Act.  Statutes  forbidding  inter- 
state transportation  of  goods  made  by  African  slaves,  or  by  con- 
victs, or  by  women  at  night,  or  of  the  product  of  sweat  shops,  or 
made  by  non-union  labor,  or  by  women  and  children  employed  at 
less  than  a  minimum  wage,  may  also  be  put  in  the  arguable  class. 

How  shall  it  be  determined  that  t^e  problem  is  truly  an  inter- 
state one  and  the  exercise  of  federal  power  is  bona  fide?  Clearly 
not  by  the  effect  on  the  states,  because  that  is  as  great  in  the  one 
case  as  in  the  other.    The  question  is  essentially  one  of  fact. 

Li  determining  the  question  definite  rules  have  been  long  es- 
tablished. As  an  aid  the  court  consults  the  legislative  environment 
in  which  the  act  was  passed,  the  Senate  and  House  committee 
reports,  and  the  history  of  the  times. 

The  prime  consideration  is  the  language  used  in  the  enactment. 
The  dehberate  legislative  decision  that  interstate  commerce  power 
is  being  exercised  is  entitled  to  great  weight.  The  legislature  is  a 
coordinate  branch  of  the  government.  It  has  no  prima  facie  case 
to  overcome.  It  need  not  demonstrate  its  power  under  one 
particular  theory  rather  than  another.  An  enactment  passed  in 
due  form  cannot  be  upset  on  proof  that  a  majority  of  the  Repre- 
sentatives acted  under  erroneous  views  of  legislative  policy.  If 
upon  the  face  of  the  act  any  legitimate  legislative  purpose  may 
be  discovered,  or  rather,  unless  he  who  attacks  can  clearly  show 
no  possible  proper  purpose,  the  act  must  be  sustained.  To  use 
the  familiar  language  of  the  reports:  "Every  presumption  favors 
constitutionaHty . ' ' 

Further,  the  question  as  to  the  existence  of  a  genuine  interstate 
problem  is  not  to  be  complicated  by  the  fact  that  solving  it  would 
also  cure  a  local  evil,  and  that  in  the  minds  of  the  public  or  of  the 
members  of  Congress  the  local  evil  loomed  large  and  induced 
action  on  the  interstate  matter.  Such  was  the  situation  in  the 
Lottery,  Pure  Food,  White  Slave,  Liquor  and  Anti-Trust  cases. 
It  was  the  same  in  the  prohibition  of  use  of  the  mails  to  defraud. 

When  the  charge  was  made  that  a  local  police  result  was  the  ob- 
ject of  the  Prize-Fight  Film  statute,  the  court  answered  that  it  had 
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no  power  to  examine  into  the  motives  of  the  legislature.  Weber  v. 
Freed}^    As  Mr.  Justice  Holmes  put  it: 

"But  I  had  thought  that  the  propriety  of  the  exercise  of  a  power 
admitted  to  exist  in  some  cases  was  for  the  consideration  of  Congress 
alone,  and  that  this  Court  always  had  disavowed  the  right  to  intrude 
its  judgment  upon  questions  of  policy  or  morals." 

In  Fletcher  v.  Peck^'^  it  was  held  that  a  statute  good  on  its  face 
could  not  be  impeached  by  proof  that  votes  for  it  had  been  pro- 
cured by  bribery  or  corruption.    As  was  said  in  In  re  Kollock,^^ 

"  The  act  before  us  is  on  its  face  an  act  for  levying  taxes,  and  although 
it  may  operate  in  so  doing  to  prevent  deception  in  the  sale  of  oleomar- 
garine as  and  for  butter,  its  primary  object  must  be  assumed  to  be  the 
raising  of  revenue." 

Proof  that  there  is  a  large  local  problem,  therefore,  is  not  suffi- 
cient to  show  that  there  is  not  a  genuine  interstate  problem. 

With  these  principles  in  mind,  how  shall  the  supposititious  cases 
in  the  doubtful  class  be  decided?  Closing  the  channels  of  inter- 
state commerce  to  the  products  of  non-union  labor  must  be  held 
ultra  vires,  according  to  Adair  v.  United  States^^  and  Coppage  v. 
Kansas.^°  As  to  products  of  sweat  shops,  of  night  work  by  women, 
and  of  work  by  women  and  children  at  less  than  minimum  fixed 
wages,  we  may  not  now  have  sufficient  facts  to  judge. 

The  basis  of  federal  action  in  the  Child  Labor  Case,  which  the 
majority  held  insufficient,  is,  however,  shown  by  the  legislative 
history  of  the  act.  The  situation  which  finally  compelled  Con- 
gressional action  arose  from  the  truly  interstate  character  of  the 
child-labor  evil.  The  problem  arose  not  solely  because  of  the  effect 
of  transportation  across  state  lines,  but  also  because  in  the 
federal  system  are  comprised  states  each  with  divergent  interests, 
and  the  nation  with  its  interest  in  the  people  as  a  whole.  Years 
ago  Congress  ordered  an  investigation,  and  a  bulky  report  was 
printed  styled  "Report  on  Condition  of  Woman  and  Child  Wage 
Earners  in  the  United  States."  ^^  It  appeared  that  the  child-labor 
regulations  of  the  states  were  not  uniform,  and  that  manufacturers 
in  high  standard  states,  whether  correctly  or  not,  felt  at  a  disad- 

"  239  U.  S.  325,  330  (1915)-  "  6  Cranch  (TJ.  S.)  87,  130,  131  (1810). 

»8  16s  U.  S.  526,  536  (1897).  "  208  U.  S.  161  (1908). 

•»  236  U.  S.  I  (1915).  "  Sen.  Doc.  645,  6ist  Cong. 
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vantage  with  competitors  in  the  states  with  low  standards.  The 
large  development  of  cotton  manufacturing  in  the  South,  to  cite 
the  most  conspicuous  example,  was  said  to  be  due  to  the  employ- 
ment of  cheap  child  labor.®^  The  protest  that  the  "unfair  com- 
petition" of  other  states  would  be  ruinous  repeatedly  defeated  sal- 
utary state  measures  proposed  for  the  protection  of  the  children.^ 
Because  the  products  met  in  competition  in  interstate  commerce 
the  states  were  powerless  to  protect  themselves.  Ohio  and  Massa- 
chusetts, calling  attention  to  the  immoral  competition  of  other 
states,  formally  memorialized  Congress  to  act.^  The  matter  was 
stressed  in  the  debates  in  Congress,  the  Congressional  hearings, 
and  the  Committee  Reports.^^  The  Senate  Committee  Report 
stated:^ 

"So  long  as  there  is  a  single  State  which  for  selfish  or  other  reasons 
fails  to  enact  effective  child-labor  legislation,  it  is  beyond  the  power  of 
every  other  State  to  protect  effectively  its  own  producers  and  manu- 
facturers against  what  may  be  considered  unfair  competition  of  the  pro- 
ducers and  manufacturers  of  that  State,  or  to  protect  its  consumers 
against  unwittingly  patronizing  those  who  exploit  the  childhood  of  the 
country.  This  is  true  because  the  States  have  delegated  to  Congress  the 
power  to  regulate  interstate  commerce,  and  have  thus  deprived  them- 
selves of  the  power  to  prohibit  the  sale  within  their  own  borders  of 
products  of  the  child  labor  of  other  States."  {People  v.  Hawkins,  157 
N.  Y.  I  (1898);  People  v.  Haynes,  198  N.  Y.  622  (1910);  Opinion  of  the 
Justices,  211  Mass.  605  (1912).) 

It  was  precisely  to  avoid  such  interstate  friction  as  developed  in 
child-labor  matters  that  the  Constitution  was  adopted.  Would, 
then,  upholding  the  Child  Labor  Law  result  in  so  much  standardiza- 
tion that  "our  system  of  government  would  be  practically  de- 
stroyed? "  The  question  is  important,  for  preservation  of  local 
autonomy  in  local  affairs  is  vital. 

Under  the  tests  suggested,  standardization  would  result  only  so 
far  as  necessary  to  the  legitimate  exercise  of  federal  power  to  cure 
a  genuine  interstate  commerce  evil.     It  would  result,  moreover, 

^  51  Cong.  Rec.  1047,  1054;  53  Cong.  Rec.  12308. 

«  See  6  Report,  supra,  152,  160,  176,  178,  179,  194,  196;  53  Cong.  Rec.  1807, 
3026,  12208. 

"  45  Cong.  Rec.  5245;  53  Cong.  Rec.  1002. 

*  See  House  Report  1400,  63d  Cong.  3d  sess.  7-9. 

*»  Senate  Report  358,  64th  Cong.  21. 
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only  when  Congress  affirmatively  established  the  uniform  rule. 
Under  the  salutary  doctrine  of  Cootey  v.  Port  Wardens^''  and  the 
Minnesota  Rate  cases  ®^  state  statutes  based  on  the  so-called  police 
power,  even  though  directly  interfering  with  interstate  commerce, 
are  valid  when  not  conflicting  with  the  Congressional  rule.®^  It 
may  be  the  national  legislature  would  exercise  its  power  more  fre- 
quently than  in  the  long  run  would  be  politic  or  expedient.  In- 
expediency, however,  is  not  lack  of  power,  and  often  a  man  as 
legislator  must  vote  against  a  bill  which  as  judge  he  can  not  say  is 
ultra  vires. 

Our  history  gives  little  basis  for  fear  that  the  legislature  would 
regulate  interstate  commerce  matters  too  frequently.  It  would 
be  trite  to  enimierate  the  matters  within  the  federal  field  which  the 
Congress  has  left  to  the  states.^"  Curiously,  in  the  Webb-Kenyon 
Law  Case  it  was  asserted  as  ground  of  unconstitutionality  that  if 
the  law  were  sustained,  not  undue  centralization  but  decentraliza- 
tion would  result.  ^^ 

The  difficulty  with  the  doctrine  of  absolute  constitutional  pro- 
hibition of  the  regulation  of  interstate  commerce  because  of  the 
effect  on  local  affairs  is  not  solely  that  expressed  in  the  McCray 
decision, ^2  that  the  distinction  between  the  judicial  and  the  legis- 
lative powers  is  destroyed,  a  matter  full  of  danger  to  the  perma- 
nence of  our  institutions;  but  even  more  important  is  the  resulting 
great  void  in  governmental  power  itself,  —  the  establishment  of  a 
zone  between  nation  and  state  which  neither  can  touch.  The  re- 
sult is  that  the  sum  total  of  powers  of  state  and  nation  is  less  than 
the  independent  states  previously  had. 

During  the  period  from  1783  to  1787  the  country  had  experience 
with  the  system  under  which  no  common  authority  existed  to  de- 


"  12  How.  (U.  S.)  299  (185 1). 

««  230  U.  S.  352  (1913). 

*'  Asbell  V.  Kansas,  209  U.  S.  251  (1908);  Missouri,  K.  &  T.  Ry.  v.  Haber,  169 
U.  S.  613  (1898);  Reid  v.  Colorado,  187  U.  S.  137  (1902);  Plumley  v.  Massachusetts, 
155  U.  S.  461  (1894);  Grossman  v.  Lurman,  192  U.  S.  189  (1904);  Sligh  v.  Kirkwood, 
237  U.  S.  52  (1915). 

'"^  For  conspicuous  examples,  see  as  to  interstate  ferry  rates.  Port  Richmond  Ferry 
Co.  V.  Hudson  County,  234  U.  S.  317  (1914),  and  the  utilization  of  state  executive 
machinery  under  the  Selective  Draft  Law  of  May  18,  1917,  c.  15,  40  Stat.  76. 

"  Clark  Distilling  Co.  v.  West  Md.  Ry.  Co.,  242  U.  S.  311,  322. 

"  195  U.  S.  27,  54  (1904). 
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termine  the  commodities  and  conditions  of  interstate  commerce,  — 
what  to  encourage  and  what  *to  prohibit.  The  resulting  commer- 
cial anarchy  was  intolerable. 

The  defect  consisted  not  alone  in  the  prohibitions  by  the  states 
of  importation  of  commodities  from  other  states.  The  want  of  a 
single  controlling  authority  to  take  into  account  the  commercial 
interests  of  the  entire  people  was  strongly  felt.  The  individual 
states  had  attempted  to  deal  with  the  British  trade  restrictions 
which  began  in  1783  to  exclude  American  merchandise  from  the 
West  Indies.  Massachusetts  enacted  a  retaliatory  embargo.^' 
As  other  states  saw  in  this  only  a  means  of  attracting  British 
shipping  to  their  own  ports,  the  act  was  repealed  by  Act  of  July  5, 
1786,^*  which  recited:  "Whereas,  the  good  intentions  of  an  act  .  .  . 
are  rendered  inefficacious,  for  want  of  a  cooperation  of  our  sister 
States  ..."  The  evil  of  British  trade  restrictions  could  not  be 
met  because  some  of  the  states  by  inaction  made  uniformity  of 
regulation  impossible.''^ 

The  history  of  the  trade  convention  at  Annapolis,  leading  to  the 
constitutional  convention  of  1787,  is  famihar.  As  was  stated  by 
the  Chief  Justice  in  Brown  v.  Maryland,''^  no  one  cause  was  more 
operative  in  the  creation  of  the  present  constitutional  system  than 
the  depressed  state  of  commerce  during  the  Confederation,  and 
the  deep  general  conviction  that  interstate  commerce  should  be 
subject  to  single  unified  control.  It  was  the  essence  of  the  system 
creatbd  that  the  rules  governing  the  transportation  of  commodi- 
ties across  state  lines  should  not  be  made  by  the  states  with  the 
view  to  the  industry  of  each  particular  state  but  by  a  single  national 
legislature  with  the  view  to  the  interests  of  the  nation  as  a  whole. 

In  the  conventions  of  the  states  called  to  ratify  the  Constitution 
of  1787  the  dread  was  repeatedly  expressed  by  Patrick  Henry  and 
others  that  if  the  powers  delegated  to  Congress  were  exercised  to 
the  utmost  the  states  would  be  practically  wiped  out  of  existence. 
Those  who  favored  the  new  Constitution  did  not  answer  that  the 
powers  were  not  granted.  The  reply  was  that  since  the  national 
legislature  would   be  composed  of   representatives   coming  from 

"  Act  of  June  23,  1785,  Laws  and  Resolves  of  Massachusetts,  1784-85,  439. 
"  Laws  and  Resolves  of  Massachusetts,  1786-87,  36. 
^'  S  Elliott's  Debates,  113,  119. 
'•  Supra,  note  33. 
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the  states  who  would  be  zealous  to  protect  their  local  interests, 
the  powers  granted  would  not  be  abused.^^ 

It  was  realized  at  the  time  that  local  self-government  by  the 
states  must  be  preserved,  and  that  too  much  exercise  of  federal 
authority  would  be  pernicious.  It  was  also  realized  that  a  single 
dominant  federal  authority,  especially  over  interstate  commerce, 
was  indispensable.  The  Constitution  embodied  both  principles. 
And  to  insure  permanent  harmony  of  operation  it  was  declared  in 
Art.  VI,  cl.  2,  that  the  federal  laws  should  be  the  supreme  law  of 
the  land.  Standardization,  so  far  as  it  was  an  evil  resulting  from 
single  control  over  interstate  commerce,  was  to  be  suffered  rather 
than  the  distressful  weakness  which  had  preceded. 

The  result  of  the  decision  in  the  Dagenhart  Case  seems  to  be 
that  the  grant  to  Congress  of  power  over  commerce  among  the 
states  was  not  of  complete  sovereign  power,  and  not  coextensive 
with  the  evil  sought  to  be  remedied;  and  that  the  adoption  of  the 
Constitution  caused  the  disappearance  —  since  neither  states  nor 
nation  may  exercise  it  —  of  that  governmental  authority  which 
the  states  previously  had  and  exercised  over  the  transportation 
of  "harmless"  conmiodities  across  state  lines. 

Thurlow  M.  Gordon. 

New  York  City. 

"  Federalist,  Nos.  28,  31,  45,  46. 
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Jens  Iverson  Westengard,  Bemis  Professor  of  International  Law, 
died  on  Tuesday,  September  17,  less  than  a  week  before  the  opening 
of  the  present  school  year.  His  illness  was  brief  and  not  generally  known 
so  that  his  death  came  as  a  shock  to  his  colleagues  and  to  his  students. 
An  account  of  his  life  and  services  and  tributes  to  his  memory  will  ap- 
pear in  the  December  issue.  At  this  time  we  can  do  no  more  than  recall 
his  unfailing  patience,  his  uniform  courtesy,  his  tactfulness  proceeding 
from  a  kind  heart  and  a  tolerant  mind,  and  his  clearness  in  exposition. 
Behind  these  qualities  lay  a  vigorous  but  disciplined  understanding 
and  a  strong  will  which  carried  him  forward  in  a  notable  career  despite 
many  obstacles.  He  was  one  of  the  editors  of  the  Harvard  Law  Review 
in  the  years  1896-97  and  1897-98. 


The  Harvard  Law  School  in  general,  and  this  Review  in  particular, 
have  suffered  a  severe  loss  by  the  death  in  action  of  Lieutenant  D.  E. 
Dunbar.  He  is  the  first  editor  of  the  Harvard  Law  Review -to  lose  his 
life  in  the  present  war.  Graduating  with  the  highest  distinction  from 
the  School  in  1917,  he  was  for  his  last  year  Note  Editor  of  the  Review. 
He  was  especially  interested  in  questions  of  constitutional  law  and 
those  in  which  the  economic  aspect  of  the  law  of  public  utilities  is  con- 
cerned; and  his  notes  upon  cases  of  this  nature  are  among  the  best  that 
the  Law  Review  has  published.  He  was  the  author  of  a  brilliant  essay 
upon  the  tin-plate  industry  which  was  awarded  the  Hart,  Schaflfner  and 
Marx  prize  in  191 5.  He  was  immensely  popular  both  inside  and  out- 
side the  class-room.  In  the  former  he  was  always  distinguished  by  the 
keenness  of  his  criticism  and  the  width  of  his  interests.  He  had  a  real 
genius  for  friendship.  All  those  who  have  known  him  well  realize  how 
ill  he  can  be  spared.    Nil  tetigit  quod  non  ornavit. 


NOTES  69 

The  Harvard  Law  School  holds  high  its  head  in  patriotic  pride.  Not 
since  the  fifties  have  there  been  so  few  students  in  the  class-room. 
From  over  eight  hundred  and  fifty  two  years  ago  the  attendance  has 
dropped  to  about  seventy.  Those  who  returned  did  so  only  because 
there  was  no  war  service  for  which  they  were  fit. 

Under  these  conditions  the  Review  faced  this  year  the  most  serious 
situation  in  its  entire  history.  Of  last  year's  editors  only  one,  the  treas- 
urer-elect, came  back.  The  choice  of  new  men  was  necessarily  limited. 
But  although  the  staff  will  be  small  and  the  cases  fewer,  the  same  high 
standard  of  former  years  will  be  maintained.  Quantity  will  be  sacrificed 
to  quality. 

It  should  not  go  unnoted  that  but  for  the  war  Arthur  D.  Piatt  of 
Portland,  Oregon,  would  be  president  of  this  year's  board  of  editors. 
At  the  spring  meeting  he  was  elected  to  the  office,  but  was  reclassified 
during  the  summer  by  his  draft  board  and  called  into  service.  Clifton 
Murphy  of  Georgetown,  South  Carolina  and  Harold  Reindel  of  Cleve- 
land, Ohio,  had  been  appointed  by  him  as  note  and  case  editor  respec- 
tively. The  former  is  already  in  service  and  the  latter  is  waiting  to  be 
called. 


The  Law  School.  —  The  attendance  in  the  school,  as  was  to  be 
expected,  has  been  still  further  reduced  by  the  war.  The  total  registra- 
tion at  present  (October  18)  is  69,  distributed  as  follows:  First  year,  18; 
Second  year,  16;  Third  year,  20;  Graduates,  3:  Unclassified,  11;  Special,  i. 

The  vacancies  in  the  teaching  staff  caused  by  the  death  of  Professor 
Westengard  and  the  return  of  Professor  Bates  to  Michigan  have  been 
temporarily  filled  by  the  appointment  of  Manley  O.  Hudson  as  lecturer 
for  the  current  year  and  of  George  J.  Thompson  as  Ezra  Ripley  Thayer 
Teaching  Fellow. 

Mr.  Hudson  received  the  degrees  of  A.B.  and  A.M.  from  William 
Jewell  College  in  1906  and  1907  respectively.  He  received  the  degree 
of  LL.B.  cum  laude  from  this  school  in  1910  and  that  of  S.J.D.  in  191 7. 
Immediately  upon  graduation  in  19 10  he  was  appointed  a  professor  of 
law  at  the  University  of  Missouri,  where  he  remained  until  recently 
called  to  Washington  as  special  Legal  Adviser  to  the  Department  of 
State.    He  will  teach  here.  Property  III  and  International  Law. 

Mr.  George  J.  Thompson  received  the  degree  of  S.B.  from  the  Univer- 
sity of  Pennsylvania  in  1909  and  the  degrees  of  LL.B.  and  S.J.D.  from 
this  school  in  191 2  and  191 8  respectively.  For  two  and  one-half  years 
he  taught  law  at  Pei  Yang  University  in  Tientsin,  China.  He  will  give 
the  course  in  PubUc  Utilities. 

The  following  additional  changes  in  courses  have  been  made  necessary: 
Constitutional  Law  and  the  entire  course  in  Torts  will  be  given  by 
Dean  Pound.    Partnership  will  be  given  by  Asst.  Professor  Chafee. 


English  and  American  Administration  of  Roman  Law.  —  It  is 
no  doubt  gratifying  to  the  student  of  the  common  law  to  see  it  gradually 
pushing  out  the  modem  Roman  law  wherever  through  extension  of 
British  or  American  political  power  the  two  systems  are  brought  into 
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competition.  Yet  the  manner  of  the  process  is  not  always  edifying  to 
the  thoughtful  lawyer.  Too  often  it  suggests  Mr.  Podsnap's  backward 
sweep  of  the  hand  and  solving  phrase  "not  English."  On  the  one  hand 
we  find  the  Supreme  Court  of  the  United  States  turning  to  Glanvill  in 
order  to. understand  the  Roman  law  as  to  universal  succession  for  the 
purposes  of  an  appeal  from  Porto  Rico.^  At  the  other  extreme,  the  Judi- 
cial Committee  of  the  Privy  Council  now  express  grave  doubts  about  a 
doctrine  in  the  Roman-Dutch  books  when  it  is  merely  derived  from  or 
fortified  by  the  general  Romanist  juristic  writings  of  the  period  of  the 
Reception.  In  Demerara  Turf  Club  v.  Wight,^  on  a  question  of  offer  and 
acceptance  in  a  sale  by  auction,  a  decree  of  specific  performance  made 
by  the  Supreme  Court  of  British  Guiana  rested  on  an  alleged  rule  of 
Roman-Dutch  law  requiring  express  reservation  of  the  right  to  with- 
draw. In  the  course  of  a  decision  reversing  the  decree  and  denying  that 
there  is  such  a  rule  of  Roman-Dutch  law.  Sir  Walter  Phillimore  says: 
"The  writers  on  Roman-Dutch  law  also  avail  themselves  of  the  writ- 
ings of  the  commentators  of  other  European  nations,  such  as  Bartolus, 
who  was  an  Italian,  and  Choppinus,  who  was  a  Frenchman  from  Anjou. 
How  far  they  can  be  used  as  authorities  on  Roman-Dutch  law  may  be 
doubted."  ^  The  starting  point  of  the  system  known  as  Roman-Dutch 
law  is  not  later  than  the  setting  up  of  the  Great  Council  at  Mechlin  in 
1473.'*  At  this  time  Roman  law  was  a  universal  law  and  Bartolus  was 
its  most  authoritative  exponent.^  Perhaps  if  a  Romanist  were  some  day 
to  administer  Anglo-American  law  in  some  Pacific  island,  he  might  be 
found  saying:  "The  writers  on  American  common  law  also  avail  them- 
selves of  the  writings  of  European  nations,  such  as  Coke  who  was  an 
Englishman.  How  far  he  can  be  used  as  an  authority  on  American  law 
may  be  doubted."  Then  he  might  cite  the  American  legislation  after 
the  Revolution  forbidding  citation  of  English  authorities  and  the  dictum 
of  Judge  Dudley  that  he  had  never  read  and  never  would  read  Coke  or 
Blackstone.^ 

Both  in  American  administration  of  Roman-Spanish  law  and  British 
administration  of  Roman-Dutch  law,  the  fundamental  assumption  is 
that  English  common  law  is  the  order  of  nature.  The  burden  is  on  those 
who  assert  a  rule  or  principle  or  mode  of  thinking  at  variance  therewith 
to  prove  it  clearly  by  texts  of  undoubted  authority,  and  if  they  are  able 
to  do  so,  our  tribunals  seem  to  think  of  the  situation  on  the  analogy  of 
an  exceptional  modification  of  the  common  law  by  an  interloping  statute. 
Hence  when  Roman-Dutch  writers  "endeavor  to  help  themselves  out 
by  the  analogy  of  the  Roman  law  as  to  sales  by  addictio  in  diem,"  '  we 
are  told  that  the  analogy  is  misleading.  So  are  many  analogies  upon 
which  rest  settled  common-law  doctrines.     But  when  a  court  is  ad- 

1  Ubarri  v.  Laborde,  214  U.  S.  168,  172  (1909). 

2  [1918]  A.  C.  605.  »  Ibid.,  611. 

*  Lee,  Roman-Dutch  Law,  2-4;  Wessels,  History  of  Roman-Dutch  Law,  126. 

*  "It  may  safely  be  said  that  the  jurisprudence  of  the  later  centuries  of  the  Middle 
Ages  —  even  down  to  the  sixteenth  century  —  is  based,  in  its  essentials,  on  the  glossa 
and  the  writings  of  Bartolus."  Grueber,  Introduction  to  Sohm,  Institutes  of 
Roman  Law,  Ledlie's  transl.,  xvi. 

*  Corning,  "The  Highest  Courts  of  Law  in  New  Hampshire,"  2  Green  Bag,  469, 
470. 

^  [1918]  A.  C.  611. 
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ministering  a  foreign  law  one  may  ask  whether  the  mode  of  reasoning, 
the  judicial  method  and  traditional  analogies  are  not  more  significant 
than  the  detailed  rules.  At  any  rate  the  picture,  so  often  painted,  of 
peoples  under  British  dominion  enjoying  their  own  traditional  laws, 
scrupulously  administered  for  them  by  the  British  courts,  needs  some 
retouching. 


Implied  Warranty  of  Food.  —  It  is  settled  by  numerous  English 
and  American  decisions  that  one  who  sells  food  for  immediate  con- 
sumption impliedly  warrants  that  it  is  wholesome.^  Obvious  as  it  is, 
the  distinction  between  the  absolute  liability  of  a  warrantor  of  food 
irrespective  of  negligence,  and  the  liability  of  a  tortfeasor  for  negUgence 
is  sometimes  blurred.  Often,  perhaps  generally,  a  seller  of  injurious  food 
has  been  guilty  of  negligence,  and  in  a  particular  case  it  may  become 
immaterial  whether  the  defendant's  liability  is  absolute  or  based  on  neg- 
Ugence. Often,  however,  the  distinction  is  vital.  It  is  important  not 
only  in  determining  questions  of  liability  between  the  original  parties 
to  a  transaction  but  because  a  warranty  gives  a  right  only  to  the  im- 
mediate purchaser,^  while  a  negligent  seller  of  dangerous  food  may  be 
liable  to  any  person  ultimately  injured.' 

Several  recent  decisions  call  attention  to  the  boundaries  of  the  prin- 
ciple of  absolute  liability  for  the  wholesome  character  of  food.  At  the 
outset  it  should  be  said  that  it  is  well  recognized  that  unless  food  is  sold 
by  a  dealer  for  immediate  consumption,  there  is  no  implied  warranty 
except  under  circumstances  where  a  warranty  would  be  implied  in  the 
sale  of  goods  of  other  kinds.^  Where  the  buyer  himself  examines  and 
selects  the  food  which  he  purchases,  the  existence  of  a  warranty  has 
been  denied,^  on  the  ground  that  the  buyer  does  not  rely  on  the  seller's 
skill  and  judgment  but  on  his  own.  The  reasoning  seems  inconclusive. 
Such  a  buyer  may  rely  on  the  seller's  judgment  by  assuming  as  he  fairly 
may  that  all  the  articles  offered  to  him  are  suitable  for  food,  and  when 
he  chooses  one  article  rather  than  another,  he  should  be  regarded,  unless 
the  defect  is  an  obvious  one,  as  seeking  merely  the  best  of  a  number  of 
things  all  of  which  are  at  least  not  dangerous  to  eat.^  The  warranty 
does  not  extend  to  sales  of  food  for  cattle.''  It  has  recently  been  held 
inapplicable  to  the  sale  of  canned  goods,*  because,  it  is  said  the  seller 

1  Recent  decisions  are:  Frost  v.  Aylesbury  Dairy  Co.  Ltd.  [1905]  i  K.  B.  608; 
Askam  v.  Piatt,  85  Conn.  448,  83  Atl.  529  (191 2);  Ward  v.  Great  Atlantic  &  Pacific 
Co.  (Mass.)  120N.  E.  225  (1918);  Racef.  Krum,  222  N.  Y.  410,  118N.  E.  853  (1918). 

^  WiLLisTON,  Sales,  §  244. 

3  Ketterer  v.  Armour,  247  Fed.  921  (1912);  Parks  v.  C.  C.  Yost  Pie  Co.,  93  Kans. 
334,  144  Pac.  202  (1914). 

*  WiLLisTON,  Sales,  §  242. 

*  Farrell  v.  Manhattan  Market  Co.,  198  Mass.  271,  84  N.  E.  481  (1908);  Gearing 
V.  Berkson,  223  Mass.  257,  259,  in  N.  E.  785  (1916). 

«  See  Wallis  v.  Russell,  [1902]  2  Ir.  585;  Sloan  v.  F.  W.  Woolworth  Co.,  193  111.  App. 
620  (1915). 

^  Dulaney  v.  Jones,  100  Miss.  835,  57  So.  225  (191 1);  F.  A.  Piper  Co.  v.  Oppen- 
heimer,  158  S.  W.  777  (1913). 

8  Bigelow  V.  Maine  Central  R.  Co.,  no  Me.  105,  85  Atl.  396  (1912)  (commented 
on  in  26  Harv.  L.  Rev.  556);  Trafton  v.  Davis,  no  Me.  318,  86  Atl.  179  (1913). 
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cannot  possibly  discover  that  a  particular  can  of  a  reputable  brand  of 
goods  is  defective,  and  therefore  it  is  unjust  to  subject  him  to  lia- 
bility. The  same  argument,  however,  may  be  made  in  regard  to  any 
implied  warranty  not  only  of  food  but  of  other  articles  where  the  seller 
could  not  discover  the  injurious  defect.  Accordingly  if  canned  goods  are 
to  be  made  an  exception  to  the  general  rule  governing  sales  of  food,  the 
whole  law  of  implied  warranty  should  be  revised.  As  an  original  ques- 
tion it  might  well  be  argued  that  the  rule  of  the  Roman  law  and  modem 
civil  law  which  denies  any  other  redress  than  rescission  or  diminution 
of  the  price  to  a  buyer  of  defective  goods,  unless  the  seller  makes  express 
representations,  or  has  guilty  knowledge  of  the  defect,^  is  a  better  rule 
than  that  of  the  common  law  which  may  subject  a  seller,  guilty  of  no 
improper  or  negligent  conduct,  to  heavy  Uability  for  consequential 
damages. 

But  the  general  principle  of  the  common  law  is  well  established,  and 
though  it  may  bear  heavily  on  an  innocent  seller  in  a  particular  case, 
the  natural  effect  of  it  will  be  to  diminish  the  sale  of  defective  goods; 
and  it  must  be  remembered  that  the  seller  is  far  better  able  to  hold  lia- 
ble the  manufacturer  who  sold  him  the  goods,  than  is  the  ultimate  buyer. 
Certainly  if  a  seller  is  ever  to  be  made  hable  for  injuries  caused  by 
defective  goods,  where  he  has  been  guilty  of  no  fault,  the  reasons  are 
stronger  for  holding  him  liable  for  selling  defective  food  than  in  any 
other  kind  of  sale  —  whether  the  matter  is  considered  from  the  stand- 
point of  precedent  or  of  policy.  In  accordance  with  this  general  prin- 
ciple, the  Massachusetts  court  has  recently  held,^"  following  other  re- 
cent cases,"  that  the  sale  of  canned  food  is  subject  to  the  same  rules  of 
implied  warranty  as  govern  sales  of  other  food. 

The  liability  of  a  restaurant-keeper  for  damages  caused  by  bad  food 
served  by  him  has  also  been  tested  in  recent  decisions.  This  question 
is  sometimes  supposed  to  depend  on  whether  the  restaurant-keeper 
makes  a  sale  to  the  customer  of  the  injurious  food.  It  is  indeed  true 
that  if  the  transaction  amounts  to  a  sale  the  numerous  authorities  re- 
ferred to  above  establish  liability.  On  excellent  authority,^^  however, 
it  is  held  that  the  title  to  food  served  by  an  innkeeper  never  passes. 
Whether  this  analogy  holds  good  in  a  restaurant  where  -a  customer  pays 
not  for  a  meal,  but  for  a  definite  portion  of  food,  may  perhaps  be 
questioned.  May  not  one  who  secures  and  pays  for  a  piece  of  pie  at  an 
"automat"  or  luncheon  spa  take  it  from  the  plate  and  walk  off  with 
it  without  wrong?  ^*  Whether  or  not  because  the  transaction  has  been 
held  not  to  be  a  sale,  it  has  generally  been  assumed  that  the  liability  of  a 
restaurant-keeper  is  based  only  on  willful  fault  or  negligence,  and  many 
cases  have  been  brought  on  this  assumption.    In  most  of  them  no  asser- 

^  See  WiLLiSTON,  Sales,  §  247.  As  to  a  presumption  of  knowledge  on  the  part  of 
a  manufacturer,  see  Doyle  v.  Fuerst  and  Kraemer,  Ltd.  129  La.  838,  56  So.  906 
(1911). 

"  Ward  V.  Great  Atlantic  &  Pacific  Tea  Co.  (Mass.)  120  N.  E.  225  (1918). 

"  Jackson  v.  Watson,  [1909]  2  K.  B.  193;  Sloan  v.  F.  W.  Woolworth  Co.,  193  HI. 
App.  620  (1915). 

^^  See  Beale,  Innkeepers,  §  169,  and  cases  cited. 

^'  This  distinction  is  suggested  in  Valeri  v.  Pullman  Co.,  218  Fed.  519,  520 
(1914). 
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tion  by  the  plaintiff  of  the  defendant's  absolute  liability  was  made,  but 
in  a  few  recent  cases  the  contention  was  made  and  denied.^* 

The  Massachusetts  Supreme  Court,^^  and  the  Appellate  Division  of 
the  New  York  Supreme  Court  ^^  however,  have  recently  upheld  it, 
and  with  good  reason.  Even  though  the  transaction  is  not  a  sale,  every 
argument  for  implying  a  warranty  in  the  sale  of  food  is  applicable  with 
even  greater  force  to  the  serving  of  food  to  a  guest  or  customer  at  an 
inn  or  restaurant.  The  basis  of  implied  warranty  is  justifiable  reliance 
on  the  judgment  or  skill  of  the  warrantor,  and  to  charge  the  seller  of 
an  unopened  can  of  food  for  the  consequences  of  the  inferiority  of  the 
contents  of  the  can,  and  to  hold  free  from  liability  a  restaurant-keeper 
who  opens  the  can  on  his  premises  and  serves  its  contents  to  a  customer, 
would  be  a  strange  inconsistency.  A  sale  is  not  the  only  transaction 
in  which  a  warranty  may  be  implied. 

The  facts  of  the  Massachusetts  case  suggest  the  inquiry,  how  far 
does  the  obviousness  of  the  injurious  character  of  food  affect  the  de- 
fendant's liability.  The  plaintiff  ordered  baked  'beans.  When  the  food 
was  served,  she  noticed  two  or  three  dark  or  black  objects  almost  as  big 
as  beans.  She  thought  they  were  hard  baked  beans,  without  prelimi- 
nary testing  she  "bit  down  hard  on  them"  and  broke  two  teeth.  It  is 
evident  that  recoverable  damages  for  breach  of  warranty  cannot  in- 
clude consequences  that  reasonably  should  have  been  avoided,^''  and 
whether  the  observed  peculiarities  of  food  served  or  purchased  are  such 
as  to  make  consiunption  of  it  unreasonable  may  present  a  question  of 
fact  to  be  decided  by  the  jury.^^ 

An  interesting  decision  to  compare  with  the  Massachusetts  case  just 
referred  to,  was  handed  down  by  the  same  court  on  the  same  day,^^ 
deciding  adversely  to  the  plaintiff  an  action  of  tort  alleging  negligence. 
It  appeared  that  a  small  tack  in  a  piece  of  blueberry  pie  served  by  the 
defendant  had  lodged  in  the  throat  of  the  plaintiff,  but  because  of  her 
inability  to  prove  that  the  defendant  was  negligent,  the  decision  of  the 
lower  court  in  favor  of  the  plaintiff  was  set  aside.  The  principle  of  res 
ipsa  loquitur  was  held  inapplicable,  the  tack  being  so  small  that  it 

"  Valeri  V.  Pullman  Co.,  218  Fed.  519  (1914);  Merrill  v.  Hodson,  88  Conn.  314,  91 
Atl.  533  (1914);  Travis  v.  Louisville,  etc.  R.  Co.,  183  Ala.  415,  62  So.  851  (1913); 
Sheffer  v.  WiUoughby,  163  111.  518,  45  N.  E.  253  (1896). 

1*  Friend  v.  Child's  Dining  Hall  Co.  (Sup.  Jud.  Ct.  Mass.,  October,   1918). 

*®  Leahy  v.  Essex  Co.,  164  N.  Y.  App.  Div.  903,  148  N.  Y.  Supp.  1063  (1914);  Mid- 
ler V.  Child's  Co.,  171  N.  Y.  Supp.  541  (1918);  Barrington  v.  Hotel  Astor,  171  N.  Y. 
Supp.  840  (1918). 

The  first  of  these  cases  was  decided  before  the  determination  by  the  Court  of 
Appeals  of  Race  v.  Krum,  222  N.  Y.  410,  118  N.  E.  853  (1918).  That  case  involved 
the  liability  of  a  druggist  for  serving  bad  ice  cream  of  his  own  manufacture,  and 
the  court,  without  intimating  what  its  decision  would  be  in  case  of  an  innkeeper  or 
restaurant-keeper  who  did  not  "make  or  prepare"  the  food  in  question,  expressly 
stated  that  its  decision  did  not  necessarily  control  such  a  case. 

In  the  later  decisions  of  the  Appellate  Division,  however,  a  restaurant-keeper  and 
an  innkeeper  were  held  liable.  In  Muller  v.  Child's  Co.,  the  qualification  in  Race  v. 
Krum  was  not  noted,  and  in  Barrington  v.  Hotel  Astor,  it  was  said  that  the  hotel 
"prepared"  the  dish  of  kidney  saute  which  was  in  question. 

"  WiLLisTON,  Sales,  §  614,  note  31. 

'*  The  Massachusetts  decision  admits  that  the  question  is  one  of  fact.  See  also 
Sloan  V.  F.  W.  Woolworth  Co.,  193  111.  App.  620,  625  (1915). 

"  Ash  V.  Child's  Dining  Hall  Co.  (Sup.  Jud.  Ct.  Mass.,  October,  1918). 
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readily  might  have  been  imbedded  in  a  blueberry  and  escaped  the  most 
careful  scrutiny.  The  consistency  of  the  decision  with  that  previously 
discussed  seems  open  to  question.  It  is  held  in  Massachusetts,^"  follow- 
ing the  early  law  of  England,  still  generally  prevailing  where  common- 
law  forms  of  action  are  preserved,^^  that  action  on  a  warranty  may  be 
in  tort  and  neither  scienter  nor  negligence  on  the  part  of  the  defendant 
need  be  alleged  or  proved.  Since  this  is  true,  it  is  difficult  to  see  why  a 
plaintiff  should  lose  his  case  by  the  superfluous  allegation  of  negligence, 
if,  as  can  hardly  be  doubted,  his  pleading  contained  a  statement  of  all 
the  facts  necessary  to  establish  an  implied  warranty  within  the  principle 
simultaneously  announced  by  the  Massachusetts  court.^ 


Right  of  Public  Service  Company  to  Alter  Rates  Fixed  by 
Contracts.  — The  problem  which  the  public  utilities  of  the  country 
are  seeking  to  solve  to-day  is  how  they  may  legally  increase  their  rates 
in  spite  of  long  term  contracts  with  private  consumers,  which  in  many- 
instances  call  for  service  at  prices  below  present  costs, ^  and  especially  do 
they  want  to  know  whether  they  may  do  this  on  their  own  initiative, 
or  must  they  first  obtain  the  permission  of  the  commission  or  other  rate 
regulating  body. 

In  V.  b°  S.  Bottle  Co.  v.  Mountain  Gas  Co.  ^  the  Supreme  Court  of 
Pennsylvania  recently  upheld  the  legal  right  of  the  defendant  natural 
gas  company  to  discontinue  service  under  a  low-rate,  ten-year  con- 
tract entered  into  between  its  predecessor  and  the  plaintiff  in  October, 
1913,  and  to  require  the  latter  to  pay  increased  rates  as  per  schedule 
filed  by  the  defendant  with  the  State  Public  Service  Commission,  on  the 
ground  that  though  said  contract  was  valid  and  binding  between  the 
parties  when  made  it  became  unlawful  and  inoperative  when  the  public 
utility  act  ^  went  into  effect  January  i,  1 914,  as  it  contravened  the  pro- 
visions of  that  statute  against  discrimination. 

It  is  settled  that  the  general  police  power  of  the  state  embraces  the 
regulation  of  the  service  and  rates  of  public  utility  enterprises  for  the 
promotion  of  public  convenience  and  the  general  welfare,*  and  that 

20  Farrell  v.  Manhattan  Market  Co.,  198  Mass.  271,  274,  84  N.  E.  481  (1908). 

"  Shippen  v.  Bowen,  122  U.  S.  575  (1887). 

^  Ash  V.  Child's  Dining  Hall  Co.  follows  Crocker  v.  Baltimore  Dairy  Lunch,  214 
Mass.  177,  100  N.  E.  1078  (1913),  where  it  appears  that  the  plaintiff  declined  to  amend 
his  declaration  by  adding  a  count  in  contract,  and  the  court,  making  the  common  but 
erroneous  assumption  that  impUed  warranty  is  based  on  promise  rather  than  repre- 
sentation, said,  "whether  the  plaintiff  might  have  relied  upon  an  implied  warranty 
...  is  not  now  to  be  considered."  Presumably  the  counsel  for  the  plaintiff  in  both 
the  Crocker  and  the  Ash  cases  failed  to  urge  upon  the  court  the  reasoning  here 
suggested. 

1  See  Re  Marion  Light  &  Heating  Co.  (Ind.  Pub.  Serv.  Com.),  P.  U.  R.  1918  D, 
692;  Re  Oklahoma  Gas  &  Electric  Co.  (Okla.  Corp.  Com.),  P.  U.  R.  1918  D,  216. 

^  Pa.  Sup.  Ct.,  June  3,  1918,  13  Rate  Research,  335. 

'  Pennsylvania  Public  Service  Company  Law  (1913),  6  Puedon's  Digest,  7206; 
Supplement,  191 5. 

*  Munn  V.  Illinois,  94  U.  S.  113  (1876);  Chicago,  Burlington  &  Quincy  R.  Co.  v. 
Iowa,  94  U.  S.  155  (1876);  Chicago,  Burhngton  &  Quincy  R.  Co.  v.  Nebraska,  170 
U.  S.  57,  71-72  (1898);  Portland  Railway,  Light  &  Power  Co.  v.  Oregon  Railroad 
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the  exercise  of  this  power  may  be  delegated  to  a  municipality,  commission 
or  other  administrative  body.^ 

Thus  the  courts  hold  that  all  contracts  or  grants  relating  to  public 
service  entered  into  between  the  private  person  or  corporation  operat- 
ing a  pubUc  utility  and  the  municipality  or  the  private  consumer  con- 
tain from  the  very  nature  of  their  subject  matter  an  implied  reservation 
of  the  right  of  the  state  to  lawfully  exercise  its  police  power  for  the 
general  welfare,  and  that  there  is  no  impairment  of  obligations  of  con- 
tract within  the  guarantees  of  the  state  or  federal  constitution  even 
though  said  contract  is  thereby  rendered  partially  or  wholly  invalid.^ 

This  development  has  wrought  a  fundamental  change  in  view-point 
in  the  law  of  public  utilities,  and  to-day  the  primary  consideration  is 
not  whether  the  exercise  of  the  state's  regulatory  power  impairs  the 
obligation  of  the  public  service  contract,  but  whether  that  contract 
tends  to  abridge  this  power  of  the  state.  ^ 

To  return  to  our  problem,  the  public  utility  proprietor  must  needs 
know  when  this  long-tenA  contract,  which  the  courts  agree  was  binding  at 
the  time  made,  ceases  to  be  so,  and  what  then  become  his  rights  or 
duties  in  the  premises. 

In  the  instant  case  the  court  held  the  point  of  cleavage  to  have  been 
on  the  day  the  public  service  act  took  effect,  —  yet  the  facts  showed 
that  on  two  different  occasions  thereafter  the  defendant  utility  company 
filed  with  the  commission  a  tariff  for  that  class  of  service  at  the  same 
rate  provided  for  under  said  contract  and  charged  and  collected  said 
rate  until  April,  191 7.    As  pointed  out  by  a  recent  writer,^  this  fact  may 

Commission,  229  U.  S.  397  (1913);  City  of  Woodbum  v.  Public  Service  Commission  of 
Oregon,  82  Ore.  114,  161  Pac.  391  (1916);  Onondaga  Golf  &  Country  Club  v.  Syracuse 
&  S.  R.  Co.,  96  Misc.  499,  160  N.  Y.  Supp.  693  (1916);  Mississippi  R.  R.  Commission 
V.  Mobile  &  Ohio  R.  R.  Co.,  244  U.  S.  388  (1917);  Winfield  :;.  Public  Service  Com- 
mission, 118N.  E.  531  (Ind.)  (1918);  State  ex  rel.  City  of  Sedalia  v.  Public  Service  Com- 
mission, 204  S.  W.  497  (Mo.)  (1918). 

^  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047  (1894). 
See  Atlantic  Coast  Electric  Ry.  Co.  v.  Board  of  Public  Utility  Commissioners,  104 
Atl.  218  (N.  J.)  (1918);  Trustees  of-  Saratoga  Springs  y.  Saratoga  Gas,  Electric  Light 
&  Power  Co.,  191  N.  Y.  123,  146,  83  N.  E.  693  (1908). 

^  Kansas  City  Bolt  &  Nut  Co.  v.  Kansas  City  Light  &  Power  Co.,  204  S.  W.  1074 
(Mo.)  (1918);  City  of  Fulton  v.  Public  Service  Commission,  204  S.  W.  386  (Mo.) 
(1918);  Collingswood  Sewerage  Co.  v.  Borough  of  Collingswood,  102  Atl.  901  (N.  J.) 
(1918);  Raymond  Lumber  Co.  v.  Raymond  Light  &  Water  Co.,  92  Wash.  330,  159 
Pac.  133,  P.  U.  R.  1916  F,  437  (1916);  McCook  Irrigation  &  Water  Power  Co.  v.  Burt- 
less,  99  Neb.  250,  152  N.  W.  334  (1915);  Union  Dry  Goods  Co.  v.  Georgia  Pubhc 
Service  Corporation,  142  Ga.  841,  83  S.  E.  946,  947  (1914);  Minneapolis,  St.  [Paul, 
etc.  Ry.  Co.  v.  Menasha  Wooden  Ware  Co.,  159  Wis.  130,  150  N.  W.  411,  413  (1914); 
Idaho  Power  &  Light  Co.  v.  Blomquist,  26  Idaho,  222,  141  Pac.  1083  (1914);  Re 
Rates  of  the  Bridge  Operating  Co.,  3  P.  S.  C.  R.  (ist  Dist.  N.  Y.)  226  (1912);  aff'd 
153  App.  Div.  (N.  Y.)  129,  138  N.  Y.  Supp.  434  (1912);  Portland  Ry.  Light  &  Power 
Co.  V.  City  of  Portland,  200  Fed.  890  (191 2). 

A  fortiori  the  same  principles  govern  contracts  between  two  private  companies 
which  function  successively  in  furnishing  a  public  service  —  the  one  producing  and 
the  other  distributing  the  product  supplied.  Oklahoma  Natural  Gas  Co.  v.  Corpora- 
tion Commission,  P.  U.  R.  1918  D,  515  (1918). 

^  See  Kansas  City  Bolt  &  Nut  Co.  v.  Kansas  City  Light  &  Power  Co.,  204  S.  W. 
1074  (Mo.)  (1918);  City  of  Chicago  v.  O'Connell,  278  111.  591,  116  N.  E.  210,  P.  U.  R. 
191 7  E,  730;  President  &  Trustees  of  Village  of  Kilbourn  City  v.  Southern  Wisconsin 
Power  Co.,  149  Wis.  168,  135  N.  '^.  499  (191 2). 

*  See  Ralph  J.  Baker,  "The  Bmding  Force  of  Term  Contracts  as  Applied  to  Pub- 
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have  no  significance  as  to  the  real  legality  of  said  contract,  for  the  plain- 
tiff may  have  been  the  only  consumer  of  this  class  of  service,  or  likely 
to  require  it,  and,  irrespective  of  that,  the  publishing  and  filing  of  a  low 
contract  rate  as  a  class  rate  does  not  prevent  it  being  unlawful  if  it 
results  in  actual  discrimination  against  other  classes  of  consumers,  as 
the  court  found  it  did  here. 

The  most  important  feature  of  the  case  from  the  view-point  of  our 
problem  is  that  in  a  suit  in  equity  by  the  consumer  for  specific  per- 
formance of  the  contract,  and  for  an  injunction  restraining  the  defend- 
ant from  cutting  oflf  its  service  in  violation  thereof,  the  court  dismissed 
the  bill  and  sustained  the  legal  right  and  power  of  the  utility  company 
to  take  the  initiative  in  increasing  its  rates  and  discontinuing  service 
under  the  old  contract  without  going  to  the  Public  Service  Commission 
for  leave  to  do  so. 

This  case  represents  what  may  be  termed  the  first  of  two  general 
views  in  upholding  the  legal  right  of  the  public  utility  company,  subse- 
quent to  the  passing  of  a  public  service  law  cheating  a  commission  em- 
powered to  regulate  rates,  to  increase  on  its  own  initiative  its  rates  for 
service  above  the  maximum  fixed  by  contract  made  with  a  private  con- 
sumer prior  to  said  act,  and  admittedly  valid  when  made.^ 

The  second  view  is  presented  in  several  recent  cases  which  have  held 

lie  Utility  Rates,"  page  34.  Paper  read  at  Third  Annual  Convention  of  the  New  Jersey 
Utilities  Association,  Atlantic  City,  N.  J.,  October,  1917. 

'  Onondaga  Golf  &  Country  Club  v.  Syracuse  &  S.  R.  Co.;  Denver  &  South  Platte 
Ry.  Co.  V.  City  of  Englewood,  Colo.,  161  Pac.  151,  P.  U.  R.  1916  E,  134  (1916);  Mullen 
&  Co.  V.  Denver  &  Rio  Grande  R.  Co.  (Colorado  PubUc  Utilities  Commission),  P.  U.  R. 
1916  E,  128;  Minneapwjlis,  St.  Paul  &  S.  S.  Ry.  Co.  v.  Menasha  Wooden  Ware  Co., 
159  Wis.  130,  150  N.  W.  411  (1914);  Wolverton  v.  Mountain  States  Telephone  & 
Telegraph  Co.,  58  Colo.  58,  142  Pac.  165  (1914);  Alpena  Electric  Light  Co.  v.  Kline, 
180  Mich.  279,  146  N.  W.  652  (1914);  State  v.  Martsm,  82  Neb.  225,  117  N.  W.  719 
(1908). 

It  has  been  held  in  New  Jersey  that  the  Public  Utihties  Act  permits  the  utility  to 
file  a  new  schedule  of  rates  without  first  obtaining  permission  of  the  Board. 

Re  Public  Service  Electric  Co.  (New  Jersey  Board  of  Public  Utility  Commissioners), 
P.  U.  R.  1918  E,  898  (1918). 

And  in  New  York  a  very  recent  case  holds  the  Public  Service  Commissions  Law 
(CoNSOL.  Laws,  c.  48)  places  no  restriction  on  the  righti  of  gas  companies  to  increase 
rates  and  make  the  increase  effective  prior  to  the  time  when  the  Public  Service  Com- 
mission shall  determine  whether  the  proposed  increase  is  just  and  reasonable.  Pub. 
Service  Commission,  Second  District,  v.  Iroquois  Natural  Gas  Co.,  171  N.  Y.  Supp. 
379  (1918). 

Under  the  Illinois  Public  Utilities  Act  the  same  decision  has  been  reached,  but  re- 
stricted to  the  original  schedules  of  rates  only.  State  Public  Utilities  Commission 
V.  Chicago  &  West  Towns  Ry.  Co.,  275  111.  555,  1 14  N.  E.  325  (1916). 

Cases  to  the  same  effect  imder  the  Interstate  Commerce  Act,  as  to  contracts 
made  before  the  act  and  valid  when  made:  Southern  Wire  Co.  v.  St.  Louis  Bridge  & 
Tunnel  Co.,  38  Mo.  App.  191  (1889);  Louisville  &  Nashville  R.  Co.  v.  Mottley,  219 
U.  S.  467  (1911);  Dorr  v.  Chesapeake  &  Ohio  Ry.  Co.,  78  W.  Va.  150,  88  S.  E.  666 
(1916);  Carter  Planing  Mill  Co.  v.  New  Orleans  R.  Co.,  112  Miss.  148,  72  So.  884  (1916). 

In  the  following  cases  the  customers  of  the  utility  companies  were  subjected  to 
penalties  for  accepting  service  at  rates  fixed  by  contract  made  subsequent  to  the  pas- 
sage of  the  Interstate  Commerce  Act,  and  valid  when  made,  but  rendered  invalid 
under  the  act  by  the  public  utilities  raising  the  rates  for  like  service  to  others  in  the 
manner  provided  by  law:  New  York,  New  Haven  &  Hartford  R.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  361  (1906);  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56  (1908). 
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that  the  pubUc  service  acts  of  their  respective  jurisdictions  worked  no 
change  in  existing  rates;  that,  therefore,  rates  fixed  by  a  previously- 
valid  contract  remain  binding  on  the  parties  and  do  not  become 
unlawful  unless  and  until  the  State  Commission  duly  determines 
them  to  be  so,  and  that  the  utility  company  accordingly  has  no  legal 
right  to  discontinue  said  contract  on  its  own  initiative  prior  to  such 
decision.^" 

In  some  states  ^^  this  point  is  expressly  provided  for  in  the  public 
service  statute  denying  to  the  public  utility  the  right  to  itself  increase 
the  maximum  rates  fixed  in  any  contract  or  grant  under  which  it  was 
operating  at  the  time  the  act  took  effect  during  the  term  of  said  con- 
tract or  grant. 

These  statutes  have  been  construed  to  in  no  way  limit  the  power  of 
the  commission  to  increase  said  maximum  rates  during  the  life  of  the 
contract  or  grant,  nor  to  deprive  the  utility  of  the  right  to  apply  to  the 
commission  for  such  an  increase  before  the  expiration  of  said  term.^^  It 
has  been  held  that  a  statute  which  denies  the  utility  an  opportunity  to 
apply  for  an  alteration  in  rates  is  unconstitutional.^* 

It  is  submitted  that  in  the  absence  of  such  statutory  provisions  the 
first  of  the  two  views  discussed  is  more  in  accord  with  the  fundamental 
principles  of  the  law  of  public  utilities,  and  that  the  same  view  should  be 
taken  of  term  contracts  made  subsequent  to  the  passage  of  the  public 
service  law,  or  other  regulating  statute,  unless  the  provisions  of  the  act 
do  not  permit  of  that  construction.^^ 

A  fortiori  the  public  service  commission,  or  similar  body,  may  alter 
rates  fixed  by  long  term  contract  during  said  term,  whether  such  contract 
was  made  before  or  after  the  empowering  act,^^  unless  said  act  is  con- 

*"  Manitowoc  v.  Manitowoc  &  Northern  Traction  Co.,  145  Wis.  13,  28,  129  N.  W. 
925  (191 1);  Sultan  Timber  Co.  v.  Great  Northern  R.  Co.,  58  Wash.  604,  109  Pac. 
320  (1910),  (Washington  statute  in  force  then  did  not  expressly  except  existing  con- 
tract rates  from  the  prohibition  against  discrimination). 

A  case  going  much  further  and  holding  that  even  the  commission  did  not  have 
power  to  increase  rates  in  spite  of  such  a  contract  is  Public  Service  Electric  Co.  v. 
Board  of  Public  Utility  Commissioners  and  City  of  Plainfield,  88  N.  J.  L.  603,  96 
Atl.  1013  (1916). 

"  Washington  Public  Service  Commission  Law,  191 1,  §  34  (Gen.  Stat.  1915), 
§§  8626-34,  relating  to  gas,  electric  and  water  companies,  but  there  is  no  corre- 
sponding provision  as  to  common  carriers  {semble,  §§  20-21)  Gen.  Stat.,  §§  8626- 
20,  21.  Indiana  Public  Service  Act,  1913,  §  7  (Burns'  Ann.  Stat.  1914),  ch.  124  A, 
§§  10052  g-7);  Illinois  Public  UtiUties  Act,  §  36  (Htjrd's  Rev.  Stat.,  1915-16, 
c.  Ill  a,  §  36);  Utah  PubUc  Utilities  Commission  Act,  Laws  of  Utah,  191 7,  ch.  47,  art. 

3,  §5- 

^  Ra)Tnond  Lumber  Co.  v.  Ra5maond  Light  &  Water  Co.,  92  Wash.  330,  159  Pac. 
133,  P.  U.  R.  1916  F,  437  (1916);  Winfield  v.  Public  Service  Commission,  118  N.  E. 
531)  537  (Ind.)  (1918);  State  Public  Utilities  Commission  v.  Chicago,  Peoria  &  St. 
Louis  Railroad  Co.,  118  N.  E.  427  (111.)  (1917);  Salt  Lake  City  v.  Utah  Light  &  Trac- 
tion Co.,  173  Pac.  556  (Utah),  P.  U.  R.  1918  F,  377. 

*'  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas,  Electric  Light  &  Power  Co.,  191 
N.  Y.  123,  83  N.  E.  693  (1908). 

"  Osborne  v.  San  Diego  Land  &  Town  Co.,  178  U.  S.  22  (1900),  aflBrming  Lanning 
V.  Osborne,  76  Fed.  319  (1896);  President  &  Trustees  of  Village  of  Kilboum  City 
V.  Southern  Wisconsin  Power  Co.,  149  Wis.  168,  135  N.  W.  499  (191 2);  Birming- 
ham Waterworks  Co.  v.  Brown,  67  So.  613  (Ala.)  (19x4). 

'*  Atlantic  Coast  Electric  Ry.  Co.  v.  Board  of  Public  Utility  Comm'rs,  supra; 
Salt  Lake  City  v.  Utah  Light  &  Traction  Co.,  supra;  Whitcomb  v.  Duquesne  Light  Co. 
(Pa.  Pub.  Serv.  Com.  1916),  P.  U.  R.  1917  B,  979;  City  of  Woodburn  v.  Public  Service 
Commission,  supra;  Raymond  Lumber  Co.  v.    Raymond  Light  &  \\'ater  Co.,  supra; 
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strued  to  be  prospective  only  as  to  that  particular  type  of  contract; '® 
and  increases  made  in  rates  by  the  public  utility  pursuant  to  the  deter- 
mination of  the  commission  as  to  what  is  a  just  and  reasonable  rate 
become  effective  when  filed  and  apply  alike  to  contract  and  non-contract 
consumers.  ^^ 

To  determine  when  the  contract  rate  becomes  unlawful,  we  must 
consider  the  situation  in  states  which  have  not  yet  adopted  commis- 
sion regulation  of  public  service  rates,  and  in  those  jurisdictions  where 
certain  utilities  are  not  governed  so  strictly  in  this  respect  by  the  public 
utilities  act  in  force. 

The  basic  principles  of  the  law  of  pubUc  utilities  require  that  rates 
must  be  just  and  reasonable  in  order  to  provide  a  fair  return  on  the  in- 
vestment,^* and  to  enable  the  utility  to  maintain  a  safe,  adequate  and 
efl&cient  service.  Therefore  it  seems  clear  that  whenever  the  rates  for 
the  public  service,  though  fixed  by  long  termed  contracts  between  the 
utility  and  its  customers,  become  so  low  as  to  be  unjust  and  unreasonable 
and  to  directly  tend  to  disable  the  company  from  performing  its  public 
service  obligations,  as  defined  above,  said  rates  are  ipso  facto  unlawful 
and  void,  and  it  is  the  legal  duty,  not  the  privilege,  of  the  public  utility 
enterprise  to  discontinue  performance  of  said  contracts  and  to  increase 

Pinney  &  Boyle  Co.  v.  Los  Angeles  Gas  &  Electric  Corporation,  i68  Cal.  12,  141  Pac. 
620  (1914);  Portland  Railway  Light  &  Power  Co.  v.  City  of  Portland,  supra. 

For  cases  distinctly  upholding  power  of  commission,  or  other  lawfully  authorized 
administrative  body,  to  reduce  rates  below  those  fixed  by  contract,  see  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624  (1901);  City  of  Chillicothe  v.  Logan  Natural  Gas 
&  Fuel  Co.,  8  Ohio  N.  P.  88  (1901). 

Recent  decisions  to  effect  that  power  to  establish  just  and  reasonable  rates  includes 
power  to  increase  them,  in  excess  of  the  maximum  fixed  by  contract  or  agreement. 
Collingswood  Sewerage  Co.  v.  Borough  of  CoUingswood,  102  Atl.  901  (N.  J.);  P.  U.  R. 
1918  C,  261.  People  ex  rel.  New  York  &  North  Shore  Traction  Co.  v.  Public  Service 
Commission  of  New  York,  Second  District,  175  App.  Div.  869,  162  N.  Y.  Supp.  405; 
P.  U.  R.  191 7  B,  957  (1916).    See  31  Harv.  L.  Rev.  1168. 

And  even  though  the  contract  rate  was  approved  by  the  commission  when  made: 
The  Golden  Cycle  Mining  &  Reduction  Co.  v.  The  Colorado  Springs  Light,  Heat  and 
Power  Co.  (Col.  Pub.  Util.  Com.),  13  Rate  Research,  131  (1918);  Re  Public  Service 
Electric  Co.,  P.  U.  R.  1918  E,  898. 

The  unique  case  of  a  public  utility  company  objecting  that  a  minimimi  rate  was 
too  rigid  was  presented  in  Economic  Gas  Co.  v.  City  of  Los  Angeles,  168  Cal.  448, 
143  Pac.  717  (1914)- 

The  so-called  beneficiary  right  of  the  consumer  in  public  service  rate-contracts 
between  other  parties  which  tend  to  redoimd  to  his  benefit  has  been  discussed  in 
some  recent  cases:  Borough  of  North  Wildwood  v.  Board  of  PubUc  Utility  Com- 
missioners, 88  N.  J.  L.  81,  95  Atl.  749;  P.  U.  R.  1916  B,  77  (1915).  See  CoUingswood 
Sewerage  Co.  v.  Borough  of  Collingswood,  supra.  Cf.  Natick-Framingham-Marl- 
boro  Gas  Petition  (Mass.  B'd  Gas  &  Electric  Light  Comm'rs,  May,  1918),  13  Rate 
Research,  200. 

"  PubUc  Service  Electric  Co.  v.  Board  of  PubUc  UtiUty  Commissioners  and  City 
of  Plainfield,  88  N.  J.  L.  603,  96  Atl.  1013  (1916).  See  Salt  Lake  City  v.  Utah  Light 
&  Traction  Co.,  supra. 

"  Re  PubUc  Service  Electric  Co.,  supra;  The  Golden  Cycle  Mining  &  Reduction 
Co.  V.  The  Colorado  Springs  Light,  Heat  &  Power  Co.,  supra. 

1*  Smyth  V.  Ames,  169  U.  S.  466  (1897);  KnoxviUe  v.  Knoxville  Water  Co.,  212 
U.  S.  I  (1908);  WiUcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19  (1908);  Cedar  Rapids 
Gas  Co.  V.  Cedar  Rapids,  223  U.  S.  655  (i9i2),afl5rming  144  la.  426  (1909);  Mississippi 
Railroad  Commission  v.  Mobile  &  Ohio  R.  Co.,  244  U.  S.  388;  P.  U.  R.  1917  E,  791; 
DameU  v.  Edwards  ei  al.  (Miss.  R.  Comm.),  244  U.  S.  564  (1917).  See  State  ex  rel, 
Webster  :;.  Superior  Court,  67  Wash.  37,  120  Pac.  861  (1915). 
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its  rates  to  the  point  that  they  are  again  just  and  reasonable,^^  Of 
course,  the  converse  is  true  as  to  contract  rates  which  changing  condi- 
tions may  render  too  high  and  unjust  and  unreasonable  to  the  public.^*' 
These  principles  apply  equally  to  contracts  which  for  any  reason  become 
discriminatory.^^  As  stated  in  a  recent  case  the  public  service  acts  have 
not  changed  the  law  in  this  respect.^ 

Obviously,  a  contract  the  performance  of  which  thus  conflicts  with 
the  legal  duty  owed  by  the  utility  enterprise  to  the  public  is  unlawful 
and  outside  the  protection  of  the  contract  clause  of  the  State  or  Federal 
Constitution. 

Quare :  —  Would  it  not  be  desirable,  in  view  of  the  modern  public 
service  acts  empowering  the  commissions  to  restrict  competition,  to 
treat  all  long  term  contracts  fixing  rates  for  public  service  as  void  ah 
initio,  because  inherently  tending  to  violate  the  basic  policy  of  regula- 
tion of  public  utility  rates  as  herein  explained.^ 


RECENT  CASES 

ADMi>fiSTRA'noN  —  Res  Adjudicata  —  Effect  of  Decree  of  Probate 
Court  on  Intestate  Realty.  —  An  intestate  decedent,  domiciled  in 
Illinois  with  all  his  real  and  personal  property  in  that  state,  left  a  son  and 
several  brothers  and  sisters  all  domiciled  in  Kansas.  The  Illinois  county 
court,  with  probate  jurisdiction  over  his  estate,  decreed  after  service  by  pub- 
lication on  the  non-residents  that  the  brothers  and  sisters  were  the  heirs. 
The  personal  property  was  distributed  accordingly.  The  son  did  not  appear. 
He  now  brings  a  bill  in  equity  in  the  Illinois  Circuit  Court  to  obtain  the  real 
estate  as  sole  heir.  Held,  he  is  not  estopped  by  the  probate  adjudication. 
Hosier  v.  Osborn,  119  N.  E.  924  (111.). 

At  common  law  realty  passed  directly  to  the  heir.  But  in  Illinois  by 
statute  realty  is  treated  in  the  same  manner  as  personalty  for  the  law  of 
descent  of  real  property.  See  1917,  Kurd's  Rev.  Stat.  III.,  c.  39,  §  i.  The 
Illinois  Constitution  also  says  that  the  county  court,  having  probate  juris- 

"  Oklahoma  Natural  Gas  Co.  v.  Corporation  Commission  of  Oklahoma  (Okla.); 
P.  U.  R.  1918  D,  515  (1918);  Northampton,  Easton  &  Washington  Traction  Co.  v. 
Board  of  Public  Utility  Comm'rs,  102  Atl.  930  (N.  J.)  (1918);  State  Public  Utilities 
Commission  v.  Chicago  &  West  Towns  Ry.  Co.,  275  111.  555;  114  N.  E.  325  (1916); 
City  of  Louisiana  v.  Louisiana  Water  Co.  (Mo.  Pub.  Serv.  Comin.)P.  U.  R.  1918  B, 

774- 

For  these  principles  applied  to  a  municipal  franchise  see  Atlantic  Coast  Electric 
Ry.  Co.  V.  Board  of  Public  Utihty  Comm'rs,  104  Atl.  218,  220  (N.  J.)  (1918). 

2"  Whitcomb  v.  Duquesne  Light  Co.  (Pa.  Pub.  Serv.  Com.  1916),  P.  U.  R.  1917B, 

979- 

"^  State  ex  rel.  American  Union  Telegraph  Co.  v.  Bell  Telephone  Co.  of  Missouri, 
22  Albany  Law  Journal,  363  (St.  Louis  Cir.  Ct.)  (1880);  The  Inter-Ocean  Pubhsh- 
ing  Co.  V.  The  Associated  Press,  184  111.  438,  450;  56  N.  E.  822  (1900);  Birmingham 
Waterworks  Co.  v.  Brown,  191  Ala.  475,  67  So.  613  (1914). 

^  See  Atlantic  Coast  Electric  Ry.  Co.  v.  Board  of  Public  Utility  Comm'rs, 
supra. 

®  See  Manitowoc  v.  Manitowoc  &  Northern  Traction  Co.,  145  Wis.  13,  129  N.  W. 
925  (1911);  Wolverton  v.  Mountain  States  Tekphone  &  Telegraph  Co.,  58  Colo.  58, 
142  Pac.  165  (1914);  Atlantic  Coast  Electric  Ry.  Co.  v.  Board  of  Public  UtiUty 
Comm'rs,  supra. 
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diction,  shall  be  a  court  of  record.  See  1917,  Kurd's  Rev.  Stat.  III.,  Art.  6, 
§  18.  Furthermore,  in  the  matter  of  admitting  to  probate  wills  involving 
realty,  Illinois  has  held  that  the  county  court  decision  is  final  and  not  subject 
to  collateral  attack.  James  White  Memorial  Home  v.  Price,  195  111.  279, 
62  N.  E.  872.  Keister  v.  Keister,  178  111.  103,  52  N.  E.  946.  Then  logically 
in  intestate  succession  the  county  court  decree  should  be  as  binding  as  in 
testate  succession,  for  if  one  is  a  probate  matter,  the  other  also  is  probate. 
The  decree  of  the  court  for  probate  matters  on  a  probate  question  should 
then  be  binding  on  an  equity  court  in  a  collateral  attack.  Stone  v.  Wood, 
16  lU.  177;  Hanna  v.  Yocum,  17  111.  77;  Lynch  v.  Baxter,  4  Tex.  431;  Klingen- 
smith  V.  Bean,  2  Watts  (Pa.),  486;  State  v.  McGlynn,  20  Cal.  233.  And  as 
the  covmty  court  judgment  was  given  in  proceedings  with  due  service  accord- 
ing to  the  Illinois  statute,  it  should  be  binding  on  the  world  as  probate  pro- 
ceedings are  in  rem.  Mulcahey  v.  Dow,  131  Cal.  73,  63  Pac.  158;  Greenwood  v. 
Murray,  26  Minn.  259,  2  N.  W.  945;  Fry  v.  Taylor,  1  Head  (Tenn.),  594; 
State  V.  McGlynn,  20  Cal.  233;  Liginger  v.  Field,  78  Wis.  367,  47  N.  W.  613. 
Hence  the  case  seems  to  be  a  remnant  of  the  common-law  view  of  intestate 
succession  and  therefore  wrong. 

Bills  and  Notes  —  Checks  —  Negligence  of  Drawer  —  Young  versus 
Grote.  —  The  plaintiff's  confidential  clerk,  whose  duty  it  was  to  prepare 
checks  for  signature,  presented  a  check  blank  as  to  words  of  amount  but  hav- 
ing "£2.  0.0"  in  the  space  provided  for  figures.  The  plaintiff  signed.  The 
clerk  subsequently  wrote  "one  hundred  and  twenty  pounds"  in  the  space 
provided  for  words,  inserted  "i"  and  "o"  on  either  side  of  the  "2",  cashed 
the  check  for  £120  with  the  drawee  bank,  and  absconded.  The  plaintiff  sues 
the  bank  for  the  amount  charged  to  his  account  less  £2.  In  the  Court  of 
Appeal  it  was  held  he  could  recover.  The  case  was  subsequently  carried  to 
the  House  of  Lords  on  appeal.  Held,  he  could  not  recover.  London  Joint 
Stock  Bank,  Ltd.,  v.  Macmillan,  145  L.  T.  163. 

For  discussion  of  this  case  see  31  Harv.  L.  Rev.  779,  with  which  the  final 
decision  is  in  harmony. 

Constitutional  Law  —  Advisory  Opinions  —  Appeals.  —  The  Work- 
men's Compensation  Act  authorizes  the  Industrial  Commission  to  certify  to 
the  Appellate  Division  of  the  Supreme  Court  "questions  of  law  involved  in 
its  decision."  The  Commission  certified  a  question  as  to  the  validity  of  certain 
rules  it  proposed  to  promulgate.  Certain  employers  were  allowed  to  appear 
and  file  briefs  as  amici  curiae.  The  Appellate  Division  answered  the  question 
in  favor  of  validity.  The  interveners  appealed  to  the  Court  of  Appeals. 
Held,  appeal  dismissed  for  want  of  jurisdiction.  In  re  Workmen's  Compensa- 
tion Fund,  119  N.  E.  1027  (N.  Y.). 

In  the  absence  of  a  constitutional  provision,  a  statute  requiring  the  judiciary 
to  render  advisory  opinions  at  the  request  of  the  other  departments  is  held 
unconstitutional,  because  it  imposes  duties  not  properly  judicial.  Rice  v. 
Austin,  19  Minn.  103;  State  v.  Baughman,  38  Ohio  St.  455.  Even  where  the 
Constitution  requires  opinions,  it  is  generally  held  that  the  advisory  opinion 
has  not  the  quality  of  judicial  authority.  See  Taylor  &•  Co.  v.  Place,  4  R.  I. 
324,  362;  Laughlin  v.  Portland,  in  Me.  486,  497,  90  Atl.  318,323;  Opinion 
of  the  Justices,  126  Mass.  557,  566.  See  also  J.  B.  Thayer,  "American  Doc- 
trine of  Constitutional  Law,"  7  Harv.  L.  Rev.  129,  153;  H.  A.  Dubuque, 
"The  Duty  of  Judges  as  Constitutional  Advisers,"  24  Am.  L.  Rev.  369, 
374>  375-  But  see  contra,  In  re  Senate  Resolution,  12  Colo.  466,  467,  21  Pac. 
478,  479.  In  the  principal  case,  advisory  opinions  were  not  required  by  the 
Constitution  or  by  the  statute,  which  was  construed  to  authorize  the  In- 
dustrial Commissipn  to  certify  on  questions  arising  only  out  of  litigated  con- 
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troversies.  Workmen's  Compensation  Act,  §  23.  And  there  was  no  liti- 
gation before  the  Commission.  So  neither  an  advisory  opinion  nor  a  binding 
decision  could  be  given  by  the  Appellate  Division  on  the  question  certified. 
This  case,  however,  raises  an  interesting  point.  If  an  advisory  opinion  were 
given  in  pursuance  of  a  constitutional  provision,  could  that  opinion  be  reviewed 
by  a  higher  court?  Such  opinions  are  generally  given  without  a  hearing 
and  without  the  aid  of  research  and  argument  by  counsel.  However,  if  the 
advisory  opinions  are  rendered  after  the  filing  of  briefs  by  amici  curiae,  as 
in  the  principal  case,  they  might  have  some  judicial  authority  and  so  be  review- 
able. The  only  objection  is  that  there  is  no  judicial  proceeding  between 
parties  litigant  which  the  ultimate  court  is  asked  to  review.  See  H.  A.  Du- 
buque, "  The  Duty  of  Judges  as  Constitutional  Advisers,"  24  Am.  L.  Rev. 
369  et  seq.,  for  a  valuable  historical  discussion  of  advisory  opinions. 

Constitutional  Law  —  Interstate  Commerce  —  Child  Labor  Law.  — 
The  federal  Child  Labor  Law  prohibits  the  transportation  by  interstate 
commerce  of  certain  products  of  child  labor.  Act  Sept.  i,  1916,  39  Stat. 
67s,  c.  432  (CoMP.  Stat.  1916,  §§  8819  a-8819  f).  A  bill  to  enjoin  threatened 
prosecutions  of  children  was  brought  by  their  father,  who  alleged  that  the 
act  is  not  a  regulation  of  interstate  and  foreign  commerce  and  that  it  con- 
travenes the  Fifth  and  Tenth  Amendments  to  the  Constitution.  In  support 
of  the  act  the  District  Attorney  relied  upon  the  commerce  clause  of  the 
Constitution.  Held,  the  act  is  unconstitutional  and  the  order  allowing  an 
injunction  is  affirmed.    Hammer  v.  Dagenhart,  38  Sup.  Ct.  R.  529. 

For  a  discussion  of  this  case,  see  the  article  by  Thurlow  M.  Gordon,  "  The 
Child  Labor  Law  Case,"  p.  45. 

Constitutional  Law  —  State  and  Federal  Jurisdiction  —  Military 
Necessity.  —  A  man  in  the  naval  service  of  the  United  States  while  acting 
under  orders  from  a  competent  authority  to  proceed  with  dispatch  broke  the 
speed  laws  of  the  state.  Held,  that  state  laws  regulating  speed  upon  the  high- 
ways are  subordinate  to  exigencies  of  miUtary  operations  in  cases  where  mili- 
tary necessity  exists.    State  v.  Burton,  103  Atl.  962  (R.  I.). 

The  activities  of  the  navy  are  within  the  control  of  the  federal  government. 
U.  S.  Const.,  Art.  I,  §  8,  II  14.  Unless  clearly  illegal  on  its  face  the  order  of 
a  superior  officer  protects  the  subordinate.  United  States  v.  Clark,  31  Fed. 
710.  But  it  is  not  per  se  a  justification  nor  is  he  removed  from  the  jurisdiction 
of  the  civil  authorities.  Mitchell  v.  Harmony,  13  How.  (U.  S.)  115;  Dow  v. 
Johnson,  100  U.  S.  158.  Control  of  vehicles  upon  the  highway  falls  within 
the  police  power  of  the  state.  State  v.  Swagerty,  203  Mo.  517,  102  S.  W.  483. 
But  the  state  cannot  interfere  with  the  due  exercise  of  the  federal  authority. 
McCulloch  V.  Maryland,  4  Wheat.  (U.  S.)  316.  Within  its  sphere  the  federal 
government  transcends  the  police  power  of  the  state.  Ohio  v.  Thomas, 
.173  U.  S.  276.  The  necessities  of  war  will  justify  a  "private  mischief."  Com- 
monwealth of  Pa.  V.  Sparhawk,  i  Dall.  (U.  S.)  357.  Winning  the  war  is  para- 
mount to  any  riiles  for  personal  safety.  But  courts,  even  when  recognizing 
federal  superiority  and  the  right  of  rnilitary  authorities  in  case  of  military 
necessity  to  interfere  with  private  rights,  jealously  guard  their  prerogative  of 
judging  whether  there  is  such  an  emergency.  Philadelphia  Company  v.  Stimson, 
223  U.  S.  603,  and  cases  cited. 

Contracts  —  Defenses  —  Public  Policy  as  a  Defense  for  Non- 
Performance.  —  The  defendant  refused  to  perform  his  part  of  a  contract 
for  a  baby  show  on  account  of  an  epidemic  of  infantile  paralysis.  Held,  the 
defendant  was,  as  a  matter  of  public  policy,  excused  from  performance. 
Hanford  v.  Conn.  Fair  Ass'n,  Inc.,  103  Atl.  888  (Conn.). 
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Mere  impossibility  never  excuses  performance  of  a  contract,  but  unforeseen 
difficulties  of  performance  due  to  domestic  law,  destruction  of  the  specific 
subject  matter  of  the  contract,  or  to  the  death  or  illness  of  a  party  are  some- 
times defenses.  15  Harv.  L.  Rev.  63.  These  defenses  are  equitable;  if  the 
parties  had  contemplated  the  particular  contingency,  they  would  have  agreed 
that  the  contract  should  be  justly  modified  or  terminated  thereby.  See 
Wald's  Pollock  on  Contracts,  525,  536,  543.  See  also  15  Harv.  L.  Rev. 
418;  19  Harv.  L.  Rev.  462.  Reasonable  fear  of  bodily  harm  arising  subse-- 
quently  to  the  making  of  the  contract  also  excuses  a  party  from  performance. 
Lakeman  v.  Pollard,  43  Me.  463;  Walsh  v.  Fisher,  102  Wis.  172,  78  N.  W. 
437;  Sibbery  v.  Connelly,  22  L.  T.  R.  174.  In  a  contract  that  is  against 
public  policy,  however,  the  law  denies  recovery  because  the  tendency  of 
the  contract  was  bad  from  the  outset.  Judd  v.  Harrington,  139  N.  Y.  105, 
34  N.  E.  790;  Egerton  v.  Brownlow,  4  H.  L.  i.  Obviously  one  who  contracts 
to  hold  a  baby  show  does  no  wrong  thereby.  In  the  principal  case  the  court 
should  not  excuse  performance  on  the  groimd  of  a  demand  by  public  policy, 
but  because  the  parties,  if  they  had  contemplated  the  epidemic,  would  have 
agreed  that  such  a  happening  would  justly  terminate  the  contract. 

Contracts  —  Suits  by  Third  Persons  not  Parties  to  the  Contract  — 
Sole  Beneficiary.  —  The  deceased  drew  up  his  wife's  will.  She  expressed 
her  dissatisfaction  with  it  in  that  the  plaintiff,  her  niece,  was  not  amply  pro- 
vided for  by  it.  He  promised  thereupon  that  if  she  would  sign  the  wiU  as  it 
stood,  he  would  leave  the  plaintiff  enough  in  his  testament  to  make  up  the 
difference,  and  the  wife  accordingly  executed  the  instrmnent.  Thereafter, 
when  the  deceased  came  to  die,  it  was  discovered  that  his  wiU  provided  in 
no  way  for  the  plaintiff.  Hdd,  that  she  could  recover  on  the  promise.  Seaver  v. 
Ransom,  Ct.  App.  (N.  Y.)  October  i,  1918. 

On  a  contract  for  the  sole  benefit  of  a  third  party  the  promisee  may  not 
recover  more  than  nominal  damages  for  the  promisor's  breach.  Burbank  v. 
Gould,  15  Me.  118;  Watson  v.  Kendall,  20  Wend.  201;  Adams  v.  Union  R.  R. 
Co.,  21  R.  1. 134,  137.  Justice,  therefore,  demands  that  the  beneficiary  recover, 
since  he  alone  suffers  damage,  and  the  promisor,  otherwise,  is  permitted  to 
retain  valuable  consideration,  given  for  a  promise  never  performed.  The 
New  York  courts  have  been  prevented  from  reaching  this  conclusion  because 
of  the  nile  laid  down  by  former  decisions,  limiting  the  right  of  action  by  a 
beneficiary  to  cases,  where  the  promisee  owed  him  some  duty.  Vrooman  v. 
Turner,  69  N.  Y.  280,  283;  Lorlllard  v.  Clyde,  122  N.  Y.  498,  25  N.  E.  292; 
Sullivan  v.  Sullivan,  161  N.  Y.  554,  56  N.  E.  116.  See  15  Harv.  L.  Rev. 
780-82.  But  to  prevent  injustice  to  some  extent,  the  courts  went  to  the 
length  of  declaring  that  a  moral  duty  was  sufficient  to  sustain  such  an  action. 
Buchanan  v.  TUden,  158  N.  Y.  109,  52  N.  E.  724;  Matter  of  Kidd,  188  N.  Y. 
274,  80  N.  E.  924;  De  Cicco  v.  Schweizer,  221  N.  Y.  431,  117  N.  E.  807.  The 
principal  case  refuses  to  invoke  such  an  absurdity.  It  virtually  permits 
recovery  by  any  sol^  beneficiary  and  disregards  completely  the  restriction 
imposed  by  former  cases. 

Damages  —  Nature  and  Elements  —  Compound  Interest.  —  At  a 
partnership  settlement  the  defendant  failed  to  disclose  his  ownership  of  cer- 
tain stocks  which  were  to  be  shared  by  the  partners.  The  Supreme  Court  of 
Massachusetts  awarded  damages,  with  interest  from  the  date  of  settlement  to 
the  date  of  the  bill;  and  the  case  was  recommitted  to  the  master  to  ascertain 
the  value  of  the  stock,  but  the  terms  of  the  decree  were  to  be  settled  before  a 
single  justice,  who  reported  the  case  to  the  full  court  on  the  question  whether 
compound  interest  may  be  computed  from  the  date  of  settlement  to  the  date 
of  filing  the  bill,  with  a  rest  as  of  the  date  of  filing  the  bill  and  interest  there- 
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after  to  the  date  of  the  decree,  to  prevent  the  fiduciary  from  acquiring  unjust 
gain.  Reli,  compound  interest  allowed.  Arnold  v.  Maxwell,  119  N.  E.  776 
(Mass.). 

Compound  interest  may  be  allowed  in  order  to  prevent  a  fiduciary  from  ac- 
quiring unjust  gain.  Schiefflin  v.  Steward,  i  Johns.  (N.  Y.)  620;  Jennison  v. 
Hapgood,  10  Pick.  (Mass.)  77.  But  the  law  of  the  case  is  as  handed  down  in 
the  prior  adjudication  of  the  court;  i.e.,  simple  interest  from  the  settlement  to 
the  bill.  Arnold  v.  Maxwell,  223  Mass.  47,  in  N.  E.  687.  And  the  court  now 
declares  that  decision  to  be  the  law  of  the  case.  Compound  interest  might 
have  been  awarded  at  the  outset,  but  this  decision  is  inconsistent  with  itself 
when  it  announces  a  former  award  of  simple  interest  to  be  the  law  of  the  case 
and  then  proceeds  to  allow  compoimd  interest.  The  court  may  have  been  un- 
consciously invoking  the  Massachusetts  rule  that  a  decree  might  bear  in- 
terest. East  Tennessee  Land  Co.  v.  Leeson,  185  Mass.  4,  69  N.  E.  351.  See 
Mass.  R.  L.  c.  177,  §  8.  However,  the  decision  is  still  difficult  to  explain,  since 
imder  the  Massachusetts  rule  interest  would  be  computed  from  the  settlement 
to  the  bill  with  interest  on  that  total  from  the  date  of  the  first  decree,  and  not 
with  a  rest  at  the  date  of  the  bill.  No  interest  at  all  would  be  allowed  during 
the  interval  between  the  bill  and  the  first  decree. 

Elections  —  Election  Certificates  Binding  till  directly  Over- 
turned. —  Art.r4,  Pt.  3,  §  17  of  the  Maine  Constitution  provides  for  a  refer- 
endum of  any  statute  passed  but  not  yet  in  force  on  petition  of  ten  thousand 
electors  filed  with  the  Secretary  of  State  within  ninety  days  after  the  recess  of 
the  legislature.  Each  petition  must  be  accompanied  by  a  certificate  of  the  city  or 
town  clerk  stating  that  all  the  signatures  on  the  petition  are  names  of  electors 
on  the  voting  list.  Within  the  ninety  days  a  city  clerk  who  had  done  such 
certifying  wrote  to  the  Secretary  of  State,  saying  that  he  had  not  ascertained 
whether  all  the  petitioners  had  their  names  on  the  voting  list.  Held,  the 
names  of  these  petitioners  should  be  counted.  In  re  Opinion  of  the  Justices, 
103  Atl.  761  (Me.). 

It  is  well  settled  that  a  certificate  drawn  in  due  form  by  the  proper  official 
is  final  and  binding  until  it  is  directly,  and  not  collaterally,  attacked.  In  re 
Rothwell,  44  Mo.  App.  215;  State  v.  Kersten,  118  Wis.  287,  95  N.  W.  120;  Ryan 
V.  Varga,  37  la.  78;  Ewing  v.  Thompson,  43  Pa.  St.  372;  State  v.  Churchill,  15 
Minn.  455;  Warner  v.  Meyers,  4  Ore.  72;  Morgan  v.  Quackenbush,  22  Barb. 
(N.  Y.)  72;  United  States  v.  Arredondo,  6  Pet.  (U.  S.)  691.  Indeed,  even  the 
officer  issuing  the  certificate  cannot  issue  a  later  valid  certificate  unless  defi- 
nitely allowed  a  reviewing  power  by  statute.  Bowen  v.  Hixon,  45  Mo.  340; 
Hadley  v.  Mayor  of  Albany,  33  N.  Y.  603.  In  the  principal  case  the  city  clerk 
might  within  the  ninety  days  have  made  a  formal  cancellation  or  amendment 
in  accord  with  facts  upon  the  certificate  and  petitions.  Until  he  did  so,  they 
remained  valid.  But  to  prevent  a  miscarriage  of  the  intent  of  the  constitu- 
tional provision  the  governor  or  some  interested  party  may  attack  the  certifi- 
cate directly  by  quo  warranto  process.  State  v.  Freeholders  of  Hudson  County, 
35  N.  J.  L.  269;  State  v.  Chosen  Freeholders  of  Camden,  35  N.  J.  L.  217;  People 
V.  Miller,  16  Mich.  56;  Atherton  v.  Sherwood,  15  Minn.  225;  State  v.  Churchill, 
15  Minn.  455;  Warner  v.  Meyers,  4  Ore.  72.  Or  it  may  be  attacked  by  man- 
damus where  such  procedure  is  allowed.  State  v.  Peacock,  15  Neb.  442,  19 
N.  W.  685;  State  v.  Stearns,  11  Neb.  104,  7  N.  W.  743;  Flanders  v.  Roberts,  182 
Mass.  524,  65  N.  E.  902. 

Evidence  —  Coroner's  Verdict  —  Industrial  Boards.  —  In  a  proceed- 
ing before  the  Illinois  Industrial  Board  to  recover  compensation  under  the 
Workmen's  Compensation  Act,  a  coroner's  verdict  was  admitted  in  evidence 
to  show  the  circumstances  under  which  the  deceased  met  his  death.    Held, 
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that  the  evidence  was  properly  admitted.    Morris  &"  Co.  v.  Industrial  Board, 
119  N.  E.  944  (III.). 

Workmen's  compensation  laws  frequently  exempt  industrial  boards  from 
the  common-law  rules  of  evidence.  See  1914,  Consol.  Laws  N.  Y.,  c.  64, 
Art.  4,  §  68;  Page  and  Adams,  Ann.  Orao  Gen.  Code,  §§  1465-44;  Bul- 
letin No.  203,  U.  S.  Bureau  of  Labor  Statistics,  284.  In  Illinois,  however, 
there  is  no  such  statutory  provision,  and  so  the  common-law  rules  apply.  Victor 
Chemical  Works  v.  Industrial  Board,  274  111.  11,  113  N.  E.  173;  Goelitz  Co.  v. 
Industrial  Board,  278  111.  164,  115  N.  E.  855.  See  1917,  Hurd's  Rev.  Stat. 
III.,  c.  48,  §  141.  By  the  weight  of  authority  in  the  United  States  a  coroner's 
verdict  is  not  admissible  either  in  civil  or  criminal  actions  to  prove  the  cause 
of  death.  Mtna  Life  Ins.  Co.  v.  Milward,  118  Ky.  716,  82  S.  W.  364;  Wasey 
v.  Traveler's  Ins.  Co.,  126  Mich.  119,  85  N.  W.  459.  Illinois,  on  the  contrary, 
follows  the  early  English  rule,  admitting  the  coroner's  verdict  as  a  judicial 
record  and  hence  as  an  exception  to  the  hearsay  rule.  United  States,  etc.  Ins. 
Co.  V.  Vocke,  129  111.  557,  22  N.  E.  467;  Armour  di*  Co.  v.  Industrial  Board, 
273  111.  590,  113  N.  E.  138.  See  15  Harv.  L.  Rev.  664.  The  Illinois  courts 
are  apparently  influenced  by  a  statute  which  provides  that  coroner's  verdicts 
shall  be  recorded.  See  1917,  Kurd's  Rev.  Stat.  III.,  c;  31,  §  19.  According 
to  the  Illinois  doctrine,  the  decision  in  the  principal  case  is  therefore  correct. 
On  principle,  however,  the  prevailing  American  rule  seems  preferable.  In 
view  of  the  hurried  and  careless  manner  in  which  inquests  are  frequently 
conducted,  the  coroner's  verdict,  though  relevant  in  determining  the  cause  of 
death,  is  of  slight  probative  value  and  should  not  be  excepted  from  the 
operation  of  the  hearsay  rule.  Germania  Life  Ins.  Co.  v.  Ross  Lewin,  24  Colo. 
43,  51  Pac.  488;  Kane  v.  Lodge,  113  Mo.  App.  104,  87  S.  W.  547. 

Injunction  —  Invasion  of  Franchise  Right  by  Public  Service  Cor- 
poration HAVING  NO  License  to  do  Business.  —  A  pubhc  service  com- 
mission had  authority  to  Ucense  a  duplication  of  service  by  a  competing  public 
utility  if  required  by  public  necessity.  An  established  and  licensed  telephone 
company  sought  to  enjoin  the  defendant  telephone  company,  which  was  be- 
ginning construction  in  the  same  municipality  without  a  license  from  the 
commission.  Held,  that  a  .  permanent  injunction  was  properly  granted. 
Farmers'  &•  Merchants'  Co-op.  Telephone  Co.  v.  Boswell  Telephone  Co.,  119 
N.  E.  513  (Ind.). 

The  mere  usurpation  of  a  public  privilege  cannot,  without  more,  consti- 
tute a  private  wrong  to  another  public  utility.  Jersey  City  Gaslight  Co.  v. 
Consumers'  Gas  Co.,  40  N.  J.  Eq.  427,  2  Atl.  922;  Cojfeyville  M.  6*  G.  Co.  v. 
Citizens'  Natural  M.  6*  G.  Co.,  55  Kan.  173,  40  Pac.  326.  But  where  the 
plaintiff's  special  interests  or  property  rights  are  threatened,  equity  will  grant 
relief.  Williams  et  al.  v.  Citizens'  Ry.  Co.,  130  Ind.  71,  29  N.  E.  408;  City  Ry. 
Co.  v.  Citizens'  St.  Ry.  Co.,  166  U.  S.  557,  17  Sup.  Ct.  Rep.  653;  Hudspeth  v. 
Hall,  III  Ga.  510,  36  S.  E.  770;  Douglass's  Appeal,  118  Pa.  St.  65,  12  Atl.  834. 
And  a  franchise  is  a  contractual  or  proprietary  right.  Bartlesville  E.  L.  &*  P. 
Co.  V.  Bartlesville  I.  Ry.  Co.,  26  Old.  453,  109  Pac.  228;  Millville  Gas  Co.  v. 
Vineland  L.  &•  P.  Co.,  72  N.  J.  Eq.  305,  65  Atl.  504;  Louisville  v.  Cumberland 
T.  Co.,  224  U.  S.  649,  32  Sup.  Ct.  Rep.  572.  Moreover,  an  exclusive  mo- 
nopoly is  universally  considered  a  property  right,  and  an  illegal  interference 
will  be  enjoined.  Croton  Turnpike  v.  Ryder,  i  Johns.  (N.  Y.)  Ch.  611;  N.O.  Gas 
Co.  V.  N.  0.  Light  Co.,  115  U.  S.  650,  6  Sup.  Ct.  Rep.  252;  Atlantic  City  W.  W. 
Co.  V.  Atlantic  City,  39  N.  J.  Eq.  367.  A  franchise  not  exclusive  in  its  terms 
is  exclusive  against  those  having  no  license  to  compete,  and  should  be  dealt 
with  similarly.  Delaware  &*  R.,  etc.  Co.  v.  Camden  b"  A.,  etc.  Co.,  18  N.  J.  Eq. 
546;  Millville  Gas  Co.  v.  Vineland  L.  6*  P.  Co.,  supra.  See  Patterson  v.  W'oll- 
mann,  5  N.  D.  608,  611,  67  N.  W.  1040,   1042,  and  cases  cited.    See  also 
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3  Dillon,  Municipal  Corporations,  1992.  Moreover,  the  defendant's  un- 
authorized construction  of  its  poles  and  lines  on  a  street  or  highway  is  a  pub- 
lic nuisance.  Van  Home  v.  Newark  P.  Ry.  Co.,  48  N.  J.  Eq.  332,  21  Atl.  1034. 
And  one  suffering  a  pecuniary  loss  proximately  resulting  from  a  public  nui- 
sance may  abate  it  in  equity.  Griswold  v.  Brega,  160  111.  490,  43  N.  E.  864. 
Some  courts  have  refused  to  grant  an  injunction  because  the  plaintiff  seeks  to 
prevent  competition.  CoJfeyvUle  M.  b"  G.  Co.  v.  Citizens'  N.  G.  6*  M.  Co., 
supra;  Baxter  T.  Co.  v.  Cherokee  C.  M.  T.  A.,  94  Kan.  159,  146  Pac.  324.  Pub- 
lic welfare  especially  requires  that  public  utilities  shall  compete  whenever 
conditions  warrant  it.  East  St.  L.  Ry.  Co.  v.  East  St.  L.  U.  Ry.  Co.,  108  111. 
265.  But  free  competition  in  the  principal  case  would  be  subversive  of  the 
public  interest,  because  adequate  service  there  reqviires  no  duplication. 

Maucious  Prosecution  —  Civil  Suit  —  Absence  of  Arrest  or  Sei- 
zure. —  In  an  action  for  malicious  prosecution  in  a  civil  suit,  where  there  had 
been  neither  arrest  of  the  person  of  the  plaintiff  nor  seizure  of  his  property, 
held,  that  the  plaintiff  could  recover.  Pearson  v.  Ashcraft  Cotton  Mills,  78 
S.  W.  204  (Ala.). 

Alabama,  meeting  this  question  for  the  first  time,  takes  its  place  among  the 
states  allowing  such  recovery.  The  English  rule,  owing  to  the  Statute  of  Marl- 
bridge  (52  Hen.  Ill,  c.  6),  which  allowed  heavy  costs  pro  f also  clamor e  to  the 
defendant  in  a  civil  action,  denies  such  relief  in  a  separate  action  for  malicious 
prosecution.  Savile  v.  Roberts,  i  Ld.  Ray.  374.  Formerly  the  weight  of  Ameri- 
can authority  was  in  accord  with  the  English  rule.  Wetmore  y.  Mellinger,  64 
la.  741,  18  N.  W.  870;  Potts  V.  Inday,  4  N.  J.  L.  382.  See  cases  cited  in  Ames's 
and  Smith's  Cases  on  Torts,  Pound's  ed.,  1917,  650.  But  now  the  weight  of 
authority  seems  to  have  swung  to  the  other  side.  Kolka  v.  Jones,  6  N.  D.  461, 
71  N.  W.  558.  On  principle,  American  costs  being  meagre,  the  view  of  the 
principal  case  seems  sound.  The  fear  of  multiplying  litigation  is  without 
merit.  To  deny  relief  might  often  lead  to  persecution  without  remedy.  See 
9  Harv.  L.  Rev.  538. 

Master  and  Servant  —  Workmen's  Compensation  Act  —  Charita- 
ble Institution.  —  An  employee  sued  a  purely  charitable  institution  under 
the  Act  for  injury  by  a  buzz  planer.  The  Massachusetts  Workmen's  Com- 
pensation Act  in  terms  includes  all  employees,  one  clause  specifically  except- 
ing farm  laborers  and  domestic  servants.  Mass.  Stat.  1911,  c.  751,  §§  i,  2. 
Held,  that  charitable  institutions  are  impliedly  excepted,  Zoulalian  v.  New 
England  Sanatorium  6*  Benevolent  Association,  119  N.  E.  686  (Mass.). 

Charitable  organizations  are  generally  not  liable  for  the  negligence  of  serv- 
ants or  agents.  McDonald  v.  Mass.  General  Hospital,  120  Mass.  432.  In 
England  the  law  is  in  some  confusion  as  regards  their  liability  at  common  law; 
hence  a  decision  holding  such  an  institution  liable  under  the  Act  may  not 
apply  to  the  principal  case.  MacGillivray  v.  Institute  for  The  Blind,  1911,  S.  C. 
897,  48  Scot.  L.  R.  811.  Public  commissions  managing  essentially  private  or 
quasi-public  enterprises  have  been  held  to  come  under  the  Act.  In  re  Ryan, 
N.  S.  Wales  St.  Rep.  33;  Gilroy  v.  Makie,  1909,  S.  C.  466,  46  Scot.  L.  R.  But 
see  Brown  v.  Decatur,  188  111.  App.  147.  The  California  Act  specifically  in- 
cludes "  the  state  .  .  .  and  all  .  .  .  having  persons  in  service  for  hire."  191 7 
Stat.  c.  2143,  §  7-  The  Massachusetts  court  properly  holds  that  the  specific 
exemption  of  farm  laborers  and  domestic  servants  does  not  necessarily  imply 
that  all  other  workmen  are  included.  More  doubtfully  the  court  finds  an  im- 
plied exception  in  the  general  intent  expressed  in  the  law.  The  economic 
principle  on  which  Workmen's  Compensation  Acts  are  often  justified  obviously 
would  not  apply  to  charitable  institutions.  Yet,  as  apparently  in  California, 
it  may  be  thought  that  on  humanitarian  principles  every  enterprise  should 


86  HARVARD  LAW  REVIEW 

bear  its  casualties.  See  Bohlen,  "Drafting  of  Workmen's  Compensation 
Acts,"  25  Harv.  L.  Rev.  328,  329.  In  the  setting  of  the  Massachusetts  Act, 
however,  the  decision  seems  sound. 

Master  and  Servant  —  Workmen's  Compensation  Acts  —  Common 
Risks.  —  An  employee  working  in  a  trunk  factory  was  directed  to  go  to  the 
factory  maintained  by  the  same  company  on  the  opposite  side  of  the  street 
to  letter  a  trunk.  While  returning,  after  he  had  completed  his  task,  he  sUpped 
on  the  ice  in  the  street  and  sustained  fatal  injuries.  Held,  that  the  accident 
arose  out  of  his  employment.  Redner  v.  H.  C.  Faber  6*  Son  Co.,  119  N.  E. 
842  (N.  Y.). 

The  greatest  difficulty  in  determining  whether  an  accident  arises  out  of  an 
emplojanent  is  experienced  in  cases  where  the  workman's  injuries  result  from 
risks  run  by  every  one,  yet  in  contact  with  which  he  is  brought  in  the  course 
of  his  employment.  Most  courts  have  applied  the  test  that  there  must  exist 
a  frequency  or  peculiarity  of  subjection  to  the  common  risk  to  make  the  acci- 
dent one  arising  out  of  the  employment.  Andrew  v.  Failsworih  Industrial 
Society,  [1904]  2  K.  B.  32;  Pierce  v.  Provident  Clothing  6*  Supply  Co.,  Ltd., 
[1911]  I  K.  B.  997;  Fensler  v.  Associated  Supply  Co.,  i  Cal.  I.  A.  C.  Dec.  447. 
But  what  frequency  or  peculiarity  is  required  has  never  been  definitely  es- 
tablished, and  it  is  precisely  this  uncertainty  that  has  caused  such  a  hopeless 
conflict  among  the  decisions  involving  the  question.  Late  English  and  Ameri- 
can decisions,  however,  have  discarded  this  test  and  have  adopted  one  more 
determinate  in  character.  It  suffices  that  the  risk  resulting  in  the  accident 
was  one  which  the  workman  incurred  through  his  employment,  and  the  fact 
that  the  risk  was  a  common  one  also,  avails  nothing.  Dennis  v.  White  b"  Co., 
[1917]  A.  C.  479;  Belt  V.  Hughes,  [1914]  52  Scot.  L.  Rep.  93;  Milwaukee  v. 
Althof,  156  Wis.  68,  145  N.  W.  238.  This  reasoning  has  been  applied  in  the 
principal  case.  Since  this  criterion  dispenses  with  the  indefinite  elements  of 
"frequency"  and  "peculiarity,"  it  is  more  certain  and  wiU  cause  much  less 
confusion  in  the  cases.     See  also  25  Harv.  L.  Rev.  530-37. 

Master  and  Servant  —  Workmen's  Compensation  Acts  —  Statute 
Providing  either  Compensation  or  Damages:  when  Recovery  against 
Employer  is  not  a  Bar  to  Recovery  against  Negligent  Third  Party.  — 
Under  Workmen's  Compensation  Act  of  Rhode  Island  an  employee  negli- 
gently injured  by  a  third  party  may  take  action  against  him  or  the  employer, 
but  shall  not  recover  both  damages  and  compensation.  Laws,  1912,  c.  831, 
art.  3,  21.  A  written  agreement  for  compensation  was,  in  accordance  with 
the  act,  filed  and  approved  in  the  Superior  Court.  The  employee  now  sues 
the  tortfeasor  in  accordance  with  an  agreement  with  his  employer  providing 
that  the  employee  should,  out  of  the  money  thus  recovered,  repay  the  em- 
ployer the  sums  advanced  for  compensation.  Did  receipt  of  compensation 
under  these  circumstances  bar  recovery  against  the  tortfeasor?  Held,  it  did 
not.     Mingo  v.  Rhode  Island  Co.,  103  Atl.  965  (R.  I.). 

The  case  has  apparently  no  American  precedents.  Under  the  English  Act 
of  1897,  repealed  by  that  of  1906,  an  employee  might  at  his  option  proceed 
against  either  employer  or  tortfeasor,  but  not  both.  60  &  61  Vict.  c.  37. 
Under  this  act  an  agreement  to  take  compensation  "without  prejudice"  did 
not  bar  action  against  the  tortfeasor.  Oliver  v.  Nautilus  Steam  Shipping  Co., 
[1903]  2  K.  B.  639,  19  T.  L.  R.  607.  Under  the  English  Act  of  1906  an  employee 
may  "  take  proceeding"  against  both  parties,  but  is  entitled  to  but  one  recovery. 
6  Edw.  VII.  c.  58.  Under  this  act  an  agreement  to  refund  compensation  on 
subsequent  recovery  from  the  tortfeasor  was  hot  such  "recovery"  as  to  bar 
action.  Wright  v.  Lindsay  and  Others,  [1912]  S.  C.  189, 49  Scot.  L.  R.  210.  The 
Rhode  Island  statute  has  similar  provision  to  the  later  English  act,  and  ex- 
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plicitly  provides  that  the  employer  who  pays  compensation  shall  be  indemni- 
fied and  "subrogated  to  the  rights  of  the  employee  to  recover  damages  therefor." 
This  shows  an  action  by  an  employee  cannot  be  barred  by  filing  a  compensa- 
tion agreement,  for,  if  so,  an  employer  who  is  subrogated  to  the  right  of  the 
employee  could  never  sue  after  such  agreement.  In  view  of  English  prece- 
dents and  the  evident  intent  of  the  act  the  decision  is  sound. 

Municipal  Corporations  —  Redelegation  of  Delegated  Powers  — 
Discretion  —  Statute.  —  By  statute  the  city  council  of  Springfield  was  given 
authority  to  Ucense  and  regulate  the  transportation  of  passengers  for  hire  by 
motor  vehicle.  (1916,  Mass.  Stat.  c.  293.)  Another  statute  provided  that 
the  city  council  might  delegate  the  granting  of  Ucenses  to  other  ofiicials  and 
might  regulate  the  granting.  (1913,  Mass.  Stat.  c.  429.)  The  city  council 
passed  an  ordinance  regulating  the  fee  and  requirements  and  delegated  to 
the  police  commission  authority  to  grant  licenses  where  the  applicants  were 
found  to  be  "suitable  to  conduct  such  business"  and  the  vehicles,  after  in- 
spection, "safe  and  proper."  The  defendant  was  convicted  for  operating 
without  a  license.  Held,  conviction  sustained.  Commonwealth  v.  Slocum, 
119  N.  E.  687  (Mass.). 

It  is  settled  that  the  legislature  may  delegate  powers  concerning  municipal 
affairs  to  municipal  corporations.  Welch  v.  Swasey,  193  Mass.  364,  79  N.  E. 
745;  State  V.  Carpenter,  60  Conn.  97,  22  Atl.  497.  When  the  method  of  exer- 
cising the  power  is  not  prescribed  by  the  legislature,  the  local  body  may  use 
reasonable  discretion.  City  of  Lake  View  v.  Tate,  130  111.  247,  22  N.  E.  791; 
Halsey  v.  Rapid  Transit  Co.,  47  N.  J.  Eq.  380,  20  Atl.  859.  See  i  Dillon, 
Municipal  Corporations,  5  ed.,  §  242  et  seq.  This  discretion  as  to  method 
of  exercising  the  power  cannot  be  delegated  to  any  other  body.  Johnson  v. 
The  Mayor  and  Council  of  City  of  Macon,  62  Ga.  645;  Conn.  v.  Glavin,  67 
Conn.  29;  Commonwealth  v.  McUetsky,  203  Mass.  241,  89  N.  E.  245;  State  v. 
Garibaldi,  44  La.  Ann.  809,  11  So.  36;  Day  v.  Green  and  Another,  4  Cush. 
(Mass.)  433.  However,  ministerial  or  administrative  fimctions  may  be  dele- 
gated. Los  Angeles,  etc.  Corp.  v.  Los  Angeles,  163  Cal.  621,  126  Pac.  594;  Har- 
court  V.  Asbury  Park,  62  N.  J.  L.  158,  40  Atl.  690.  The  police  commission 
has  been  allowed  to  decide  whether  moving  pictures  were  immoral.  Block  v. 
City  of  Chicago,  239  111.  251,  87  N.  E.  ion.  An  ofl&cial  has  been  allowed  to  de- 
cide the  number  and  position  of  saloons.  People  v.  Gregier,  138  111.  401,  28 
N.  E.  812.  And  it  has  been  held  that  discretion  in  an  administrative  function 
may  be  used  whether  the  ordinance  gives  it  or  not.  Harrison  v.  People,  222 
111.  150,  78  N.  E.  52.  The  ordinance  in  the  principal  case  does  not  set  a  fixed 
standard.  This  is  immaterial,  for  it  is  impossible  to  set  one,  and  public  policy 
demands  protection  of  the  public.  See  Block  v.  City  of  Chicago,  supra,  262,  3. 
And  so  the  statute  in  the  principal  case  which  allows  the  above  rule  of  com- 
mon law  is  merely  affirming  the  common  law  and  should  be  construed  in 
accordance  with  it.    Hewey  v.  Nourse,  54  Me.  256;  Baker  v.  Baker,  13  Cal.  87. 

Proximate  Cause  —  What  Constitutes  in  Insurance  Contracts.  — 
The  plaintiff's  vessel  lying  at  anchor  1000  feet  off  shore  was  damaged  by  a 
concussion  of  the  air  caused  by  an  explosion  due  to  fire  on  shore.  Plaintiff's 
ship  was  insured  in  defendant  company.  The  policy  covered  loss  by  fire 
without  expressly  excepting  explosions.  Held,  insurance  company  is  not 
liable.    Bird  v.  St.  Paul  Fire  &°  Marine  Ins.  Co.,  120  N.  E.  86  (N.  Y.). 

A  policy  of  fire  insurance  covers  all  damage  which,  within  the  meaning  of 
the  policy,  is  the  proximate  consequence  of  the  fire.  Lynn  Gas,  etc.  Co.  v.  Meri- 
den  Fire  Ins.  Co.,  158  Mass.  570,  2)2)  N.  E.  690.  Logically,  damage  by  concus- 
sion from  a  distant  explosion  of  powder  caused  by  fire  is  a  proximate  conse- 
quence of  the  fire,  since  no  independent  cause  intervenes,  but  the  few  cases 
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deciding  the  point  have  denied  recovery.  Everett  v.  London,  etc.  Ins.  Co.,  19 
C.  B.  (n.  s.)  126;  Laballero  v.  Home  Muttud  Ins.  Co.,  15  La.  Ann.  217.  See 
Taunton  v.  Royal  Ins.  Co.,  2  H.  &  M.  135,  138,  10  L.  T.  (n.  s.)  156,  157.  In 
New  York,  if  a  fire  on  the  insured's  premises  causes  an  explosion,  the  insured 
can  recover,  though  loss  from  explosion  was  excepted  from  the  policy;  but  if 
the  fire  and  explosion  are  on  another's  premises,  recovery  is  denied.  Hustace 
V.  Phenix  Ins.  Co.,  175  N.  Y.  292,  67  N.  E.  592.  Proximate  causation  does 
not  explain  these  cases,  as  property  lines  and  mere  distance  are  not  inter- 
vening causes.  However,  insurance  policies  are  construed  in  accordance  with 
the  laws  of  insurance  which  cannot  follow  the  chain  of  causation  beyond  busi- 
ness usage  and  the  intention  of  the  parties.  The  premium  is  fixed  by  certain 
fairly  calculable  elements  of  fire  insurance.  See  Zartman  &  Price,  Yale 
Readings  in  Insurance  —  Property  Insurance,  ch.  8.  Such  a  highly  spec- 
ulative risk  as  distant  air  concussion  cannot  enter  into  business  calculations. 

Public  Service  Companies  —  Rate  Regulation  —  Right  of  Com- 
pany TO  Increase  Rates  Fixed  by  Contract.  —  PlaintiflF  brought  suit  in 
equity  for  specific  performance  of  a  ten-year,  low-rate  .contract  made  by  it 
with  the  predecessor  of  the  defendant  natural  gas  company  in  October,  1913, 
and  for  an  injunction  restraining  defendant  from  cutting  off  its  service  in  viola- 
tion thereof,  as  it  had  done  and  threatened  to  continue  to  do,  unless  the  plain- 
tiff, a  manufacturing  corporation  wholly  dependent  on  this  service  for  the 
operation  of  its  plant,  paid  the  greatly  increased  rates  filed  by  defendant  with 
the  state  public  service  commission.  Defendant  denied  the  binding  force  of 
said  contract,  alleging  that  it  was  discriminatory,  and  therefore  illegal  under 
the  Public  Service  Company  Law  which  took  effect  Jan.  i,  1914.  Previous 
to  filing  the  increased  rates  complained  of,  defendant  had  twice  filed  schedules 
at  said  contract  rate  for  that  class  of  service.  Held,  suit  dismissed,  and  legal 
right  of  the  utiUty  company  to  discontinue  said  contract  and  increase  rates 
for  that  service  without  first  applying  to  the  public  service  commission  for 
permission  sustained.  V.  &*  S.  Bottle  Co.  v.  Mountain  Gas  Co.,  Pa.  Sup.  Ct. 
(June  3,  1918),  13  Rate  Research,  335. 

For  discussion  of  the  principles  involved,  see  Notes,  p.  74. 

Taxation  —  Particular  Forms  of  Taxation  —  Inheritance  Taxes  — 
Tax  on  the  Transfer  of  Possession  or  Enjoyment.  —  A  statute  pro- 
vided that  an  inheritance  tax  be  imposed  on  aU  transfers  of  property  made  by  a 
deed  intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  death 
of  the  grantor.  Lineal  descendants  were  exempt.  In  191 1  C  executed  a  deed 
to  T  in  trust  to  pay  the  income  to  C  during  his  Ufe,  then  to  distribute  among 
lineal  descendants  of  C.  In  1914  an  amendment  to  the  statute  abolished  the 
exemption  of  lineal  descendants;  and  in  191 7  C  died.  Held,  the  gifts  to  the 
lineal  descendants  are  subject  to  the  tax.    Carter  v.  Bugbee,  103  Atl.  818  (N.  J.). 

A  voluntary  trust  completely  estabUshed  cannot  be  revoked  by  the  settlor. 
Lovett  V.  Farnham,  169  Mass.  i,  47  N.  E.  246;  Sands  v.  Old  Colony  Trust  Co., 
195  Mass.  575,  81  N.  E.  300.  The  principal  case  follows  what  appears  to  be 
the  settled  authority  that  a  statute  taxing  the  receipt  or  transmission  of  pos- 
session or  enjoyment  is  imposing  a  transfer  tax  as  distinguished  from  a  prop- 
erty tax  imposed  on  ownership.  In  re  Greenes  Estate,  153  N.  Y.  223,  47  N.  E. 
292;  Crocker  v.  Shaw,  174  Mass.  266,  54  N.  E.  549.  See  28  Harv.  L.  Rev. 
437.  Cf.  20  Harv.  L.  Rev.  655.  However,  if,  as  the  courts  admit,  the  execu- 
tion of  the  deed  by  C  gives  the  descendants  a  vested  equitable  interest,  it  is 
arguable  that  a  statute  passed  afterward,  which  taxes  the  already  vested  right 
to  a  later  possession  or  enjoyment,  goes  as  far  towards  imposing  a  property 
tax  as  it  would  if  taxing  the  receipt  of  possession  by  any  remainderman  or  if 
taxing  the  reversion  of  possession  to  a  bailor.    The  principal  case  is  materially 
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different  from  those  involving  a  tax  imposed  on  transfers  to  take  effecf  in 
pKJssession  after  the  grantor's  death  made  by  a  deed  executed  subsequent  to 
the  statute.  In  re  Keeney's  Estate,  194  N.  Y.  281,  87  N.  E.  428;  In  re  Brandeth, 
169  N.  Y.  437,  62  N.  E.  563.  In  these  cases  no  interest  at  all  becomes  vested 
before  the  enactment  of  the  statute. 

Torts  —  Negligence  —  Liability  of  a  Manufacturer.  —  In  a  suit 
against  a  manufacturer  and  distributor  of  chewing  tobacco  by  a  consumer  who 
contracted  ptomaine  poisoning  therefrom,  owing  to  a  foreign  substance  con- 
cealed in  the  plug  of  tobacco,  held,  that  the  manufacturer  was  liable.  Pillars 
v.  R.  J.  Reynolds  Tobacco  Co.,  78  So.  365  (Miss.). 

The  principle  that  a  manufacturer  is  not  liable  for  negligence  to  a  sub- 
vendee  is  based  upon  an  erroneous  interpretation  of  Winterbottom  v.  Wright, 
10  M.  &  W.  109.  That  case  was  decided  upon  a  question  of  pleading  and 
stands  for  no  such  proposition.  29  Harv.  L.  Rev.  867.  So  numerous  are  the 
exceptions  to  the  general  rule  in  favor  of  foods,  drugs  and  articles  imminently 
dangerous  to  human  life,  and  so  varied  are  the  opinions  as  to  what  is  immi- 
nently dangerous,  that  the  exceptions  might  be  said  to  be  the  rule  itself.  Tom- 
linson  v.  Armour  d°  Co.  75  N.  J.  L.  748,  65  Atl.  88;^;  Bishop  v.  Weber,  139  Mass. 
411,  I  N.  E.  154;  Johnson  v.  Cadillac  Motor  Co.,  137  C.  C.  A.  279,  221  Fed.  801; 
Loose  V.  Clute,  51  N.  Y.  494, 10  Am.  Rep.  638;  Shubert  v.  R.  J.  Clark  &°  Co.,  49 
Minn.  331,  51  N.  W.  1103.  That  the  duty  of  due  care  should  be  imposed  only 
on  manufacturers  of  foods,  drugs  and  articles  imminently  dangerous  to  human 
life  is  illogical.  If  the  duty  exists,  it  ought  to  apply  equally  to  all  manufacturers. 
See  Clerk  &  Lindsell,  Torts,  6  ed.,  513.  Such  was  the  view  taken  in  McPher- 
son  V.  The  Buick  Motor  Co.,  217  N.  Y.  382,  in  N.  E.  1050.  The  principal  case 
in  adopting  the  same  view  as  to  the  manufacturer  and  in  dismissing  the  case 
as  to  the  distributor  is  well  decided.  There  was  no  negligence  on  the  dis- 
tributor's part  in  failing  to  discover  a  foreign  substance  concealed  in  the  plug 
or  sealed  package  of  tobacco.  Julian  v.  Launbenberger ,  16  Misc.  (N.  Y.)  646, 
38  N.  Y.  Supp.  1052;  Bigelow  v.  Maine  Cent.  R.  Co.,  no  Me.  105,  85  Atl.  396. 

Trusts  —  Creation  and  Validity  —  Precatory  Words  —  Gift  to 
Executors  for  Secret  Purposes.  —  A  testator  gave  the  residue  of  his 
estate  to  his  executors  and  trustees,  "in  whose  honesty  and  discretion  I  have 
reposed  special  trust  and  confidence,  for  certain  purposes  which  I  have  made 
known  to  them,  and  I  hereby  authorize  and  empower  my  said  executors  to 
make  such  distribution  and  division  of  my  estate  as  I  have  indicated  to  them, 
and  as  they  shall  deem  proper  for  the  fulfillment  of  my  wishes  so  well  known 
to  them,  relying  entirely  upon  their  judgment  in  the  premises."  Held,  that  a 
trust  was  created,  and  that  the  property  resulted  to  the  heirs  at  law  and  next 
of  kin  of  the  testator.    Blunt  v.  Taylor,  119  N.  E.  954  (Mass.). 

Where  there  is  a  gift  by  wiU  to  a  person,  followed  by  precatory  words  in 
favor  of  other  persons,  modem  courts  tend  against  imposing  a  trust.  In  re 
Higgles,  39  Ch.  D.  253;  Lemp  v.  Lemp,  264  Mo.  533,  175  S.  W.  618.  See  Un- 
DERHiLL,  Trusts  and  Trustees,  7  ed.,  16.  But  in  the  principal  case  the  gift 
is  to  the  executors  and  trustees,  not  beneficially,  but  "for  certain  purposes 
which  I  have  made  known  to  them."  The  phrase,  "relying  upon  their  judg- 
ment in  the  premises"  defines  the  manner  of  executing  the  trust  and  leaves 
the  executors  no  option  to  refuse  performance.  The  existence  of  a  trust,  there- 
fore, appears  on  the  face  of  the  will,  and,  by  the  weight  of  authority,  extrinsic 
evidence  is  admissible  to  prove  the  terms  thereof.  In  re  Huxtable,  [1902] 
2  Ch.  793,  71  L.  J.  Ch.  876,  87  L.  T.  415;  Morrison  v.  M'Ferran,  [1901]  1 1.  R. 
360,  35  I.  L.  T.  R.  81.  See  Costigan,  Constructive  Trusts,  28  Harv.  L. 
Rev.  383,  n.  Even  where  the  existence  of  a  trust  does  not  appear  on  the 
face  of  the  wiU  such  extrinsic  evidence  is  admissible.    Russell  v.  Jackson,  10 
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Hate,  204;  Caldwell  v.  Caldwell,  7  Bush  (Ky.)  515.  See  i  Jarman,  Wills, 
6  ed.,  910.  The  authorities  thus  violate  the  purpose  of  the  Wills  Act  and 
Statute  of  Frauds  by  opening  the  door  to  perjured  testimony.  In  Massa- 
chusetts, however,  if  the  existence  of  a  trust  appears  on  the  face  of  the  wiU  the 
terms  of  the  trust  must  appear  thereon.  Ollife  v.  Wells,  130  Mass.  221;  Wil- 
cox V.  Attorney-General,  207  Mass.  198,  93  N.  E.  599.  This  condition  was  not 
complied  with  in  the  principal  case,  and  so  the  property  resulted  to  the  heirs 
at  law  and  next  of  kin. 
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American  City  Progress  and  the  Law.  By  Howard  Lee  McBain,  Dorman 
B.  Eaton  Professor  of  Municipal  Science  and  Administration  in  Colum- 
bia University.  The  Hewitt  Lectures  for  1917.  New  York:  Columbia 
University  Press.     1918.    pp.  viii,  269. 

An  interesting  and  suggestive  book  for  a  lawyer,  because  it  is  the  result  of 
long  thought  and  investigation  of  problems  of  municipal  goverimient.  The 
city  is  doing  so  many  things  now-a-days  that  it  is  pretty  hard  to  convince 
oneself  that  it  shovdd  not  do  everything  worth  doing.  But  then,  the  same 
thing  might  be  said  about  the  state  and  the  nation;  the  college  and  the  public- 
school  system;  the  rich  man  and  the  endowed  charity.  Our  appreciation  of 
all  that  may  be  done  to  make -life  fuller,  and  happier,  and  better,  has  come 
upon  us  so  suddenly  that  we  have  not  yet  had  time  to  study  our  means  of 
action,  to  co-ordinate,  to  discriminate,  to  set  the  bounds  of  action  for  the 
various  agencies  to  which  we  look  for  improvement. 

As  the  need  is  more  insistent  in  our  cities,  it  is  natural  to  look  to  our  city 
governments  for  first  aid.  Is  the  city  ugly?  Let  the  city  council,  with  its  high 
appreciation  of  aesthetics,  beautify  it.  Is  the  housing  inadequate?  Let  the 
public  treasury  build  model  tenements.  Do  the  grocers  overcharge?  Let  the 
Committee  on  Water  Supply  take  over  their  business.  Do  we  need  a  big 
theatre,  that  won't  pay,  in  the  business  section?  Let  the  city  exercise  its 
power  of  eminent  domain,  take  a  site,  and  subsidize  a  picture  show;  the  public 
needs  amusement.  Is  the  Board  of  Trade  slow  about  getting  in  factories  and 
big  business?  Let  the  Mayor  advertise  factory  sites,  bargain  for  inducements, 
and  open  an  employment  office. 

This  is  human  nature.  We  all  like  to  hand  these  problems  over  to  the  city; 
and  our  cities  solve  them  surprisingly  well,  considering.  But  as  a  residt  diffi- 
cult legal  questions  of  the  power  to  deal  with  them  set  a  new  generation  to 
revolving  problems  of  strict  and  of  liberal  construction,  and  again  the  solution 
becomes  a  question  of  temperament  with  courts  and  lawyers.  The  progres- 
sives are  again  liberal  and  the  conservatives,  narrow  constructionists.  And 
again  the  progressives  are  bound  to  succeed. 

Professor  McBain  is  a  progressive.  His  creed  appears  to  be  that  the  burden 
of  proof  is  upon  those  who  deny  a  city's  legal  power  to  do  a  useful  thing.  In 
these  lectures  he  discusses  in  successive  chapters  the  new  occasions  for  munic- 
ipal activity:  Home  Rule,  Smoke  and  Billboards,  City  Planning,  Municipal 
Ownership,  Regulation  of  Prices,  PubUc  Recreation,  Promotion  of  Commerce 
and  Industry.  His  knowledge  of  the  problem  is  adequate,  his  collection  of 
authorities  is  full,  his  arguments  are  interesting;  a  student  of  municipal  law 
finds  occasion  for  gratitude  in  every  page.  Though  narrow  in  scope  and 
simple  in  treatment,  the  book  is  a  contribution  to  legal  as  well  as  to  gov- 
ernmental science. 

If  Professor  McBain's  point  of  view  had  been  that  of  a  lawyer,  he  might  have 
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made  his  case  a  little  stronger.  The  expansion  of  municipal  powers  is  perhaps 
as  likely  to  come  through  the  doctrine  of  common-law  powers  inherent  in 
corporate  personahty  as  through  a  fictitiously  broad  interpretation  of  a  written 
instrument.  The  currency  which  Dillon  gave  to  Shaw's  early  dictum,  that  a 
municipal  corporation  can  exercise  only  express  powers,  and  those  "neces- 
sarily or  fairly  impUed  in  or  incident  to"  express  powers  is  responsible  for 
much  bad  reasoning  and  some  bad  law;  only  by  recognizing  that  a  city,  in  its 
capacity  as  legal  person,  can  do  what  any  legal  person  may  do  except  when 
restrained  by  law,  can  we  get  a  clue  to  the  cases,  and  lay  down  a  principle 
consistent  with  modern  requirements.  J.  H.  Beale. 


The  Reports  of  the  Hague  Conferences  of  1899  and  1907,  edited  witfe 
an  introduction  by  James  Brown  Scott.  Carnegie  Endowment  for  In- 
ternational Peace,  Division  of  International  Law:  Oxford,  at  the  Clar- 
endon Press,  London.     191 7. 

The  various  translations  and  reprints  which  the  Carnegie  Endowment  for 
International  Peace  has  been  publishing  during  the  last  few  years  have  proved 
very  convenient  to  students  of  international  law.  None  will  be  more  so  than 
the  present  work.  Much  of  the  most  valuable  work  of  the  First  and  Second 
Hague  Peace  Conferences  did  not  appear  in  the  finished  conventions.  The 
proposals  submitted  by  different  states  and  the  discussion  upon  them,  have 
heretofore  been  concealed  in  the  ponderous,  unindexed,  French  tomes,  known 
for  the  1899  Conference  as  the  Proces  Verbaux,  and  for  the  1907  Conference  as 
Actes  et  Documents.  The  present  work  contains  in  a  single  volume  transla- 
tions of  the  more  valuable  of  this  material,  arranged  and  indexed  both  by  per- 
sons and  by  topics,  so  as  to  be  readily  available.  Footnote  references  give 
the  position  of  the  material  in  the  official  pubhcations  mentioned  above. 

The  editor  states  in  the  introduction  that  the  official  English  translations 
of  the  texts  have  not  been  followed  where  a  more  literal  translation  seemed 
possible,  and  where  an  inconsistency  in  the  translation  of  an  identical  French 
phraseology  in  the  conventions  of  the  First  and  Second  Conferences  existed. 

The  volume  includes  the  opening  and  closing  addresses,  the  final  act  and 
M.  Renault's  report  upon  it,  for  both  conferences.  Each  convention  is  given 
in  its  final  form  in  heavy  type,  with  tables  of  signatures  and  ratifications, 
followed  by  the  report  of  the  commission  which  presented  the  convention  to 
the  full  conferences,  and  which  according  to  the  European  custom  is  regarded 
as  an  official  commentary.  The  draft  proposals  on  the  topic,  submitted  by 
the  various  national  delegates,  are  appended,  and  more  important  statements 
contained  in  the  discussions  either  in  commission  or  in  plenary  session  have 
been  selected  for  insertion. 

In  the  discussion  of  many  topics,  especially  those  connected  with  naval 
warfare,  the  diversity  of  opinion  is  striking.  The  suggestions  relating  to 
automatic  mines  are  especially  interesting  in  this  connection,  and  also  as  re- 
lating to  a  subject  which  will  require  further  discussion  in  future  conferences. 

It  is  interesting  to  note  that  Germany  proposed  in  1907  that  a  belligerent 
power  be  responsible  for  all  acts  of  its  armed  forces  in  violation  of  the  laws  and 
customs  of  war  on  land  (p.  528),  a  provision  inserted  in  the  convention  on  this 
topic  (art.  3),  and  that  the  same  country  thought  consideration  of  the  subject 
of  obhgatory  arbitration  "premature"  (p.  388).  It  is  also  interesting  to  read 
the  declaration  of  Great  Britain  in  1907  favoring  the  abandonment  of  the 
principle  of  contraband  in  maritime  warfare  (p.  622). 

^  The  merit  of  such  a  work  as  this  is  to  be  judged  by  its  accuracy  of  transla- 
tion, its  adequacy  and  compactness  in  selection  and  exclusion  of  material, 
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and  its  convenience  of  arrangement  and  indexing.  It  is  believed  that  the  stu- 
dent can  rapidly  find  here  a  reliable  translation  of  the  important  work  of  the 
Hague  Conferences  on  any  of  the  various  topics  of  international  law  there 
considered. 


The  Centennial  History  of  the  Harvard  Law  School,  1817-1917,  written 
and  compiled  by  the  Faculty,  published  by  the  Harvard  Law  School 
Association.  1918.  420  pp.  55  illustrations.  $1.50  post-paid.  Chapter  I. 
History  of  the  School;  II.  Instruction;  III.  The  Library;  IV. 
Portraits  and  Prints;  V.  The  Students;  VI.  The  Harvard  Law  School 
Association;  VII.  The  Future.  The  Appendix  includes  lives  of  teachers 
at  the  School,  with  bibliographies  of  their  writings,  of  the  School,  and  of 
the  case  system  and  other  topics  in  American  legal  education;  and  a 
list  of  distinguished  alvunni  of  the  School. 

The  book  can  be  obtained  from  the  Plimpton  Press,  Norwood,  Mass.,  and 
from  Amee  Bros,  and  the  Harvard  Cooperative  Society  in  Cambridge.  Ar- 
rangements have  been  made  to  send  a  copy  without  charge  to  each  member  of 
the  Harvard  Law  School  Association. 
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■ 

JENS   IVERSON   WESTENGARD 

T  OVABLE  and  trustworthy,  clean-thinking  and  clean-living,  a 
-■— '  beautiful  soul  in  a  beautiful  body;  those  are  one's  first 
thoughts  about  Jens  Westengard.  Then  one  remembers  that  here 
was  a  man  equally  at  home  and  equally  honored  in  a  New  England 
farmhouse,  a  Harvard  faculty-room,  and  a  Siamese  palace;  a  man 
who  held  noble  rank  in  an  Oriental  kingdom,  who  was  received  on 
friendly  terms  by  an  English  queen,  who  was  to  have  occupied  a 
distinguished  position  in  the  most  august  assembly  ever  held  on 
earth;  yet  as  modest  and  unassuming,  as  simple-hearted  and  un- 
spoiled as  when  he  earned  his  Hving  as  a  stenographer  in  a  Chicago 
office.  The  rapidly  changing  circumstances  of  his  outward  hfe,  the 
sweet  imclouded  serenity  of  his  soul,  give  to  his  life  a  touch  of 
romance  unusual  in  this  prosaic  age  of  science. 

Jens  Iverson  Westengard  was  born  in  Chicago,  September  15, 
187 1.  His  father  was  a  Dane  of  an  old  family,  who  gave  his  son  a 
good  common-school  education,  but  was  unable  to  send  him  through 
college.  The  son  made  himself  an  expert  stenographer;  but  it  was 
his  ambition  to  graduate  from  the  Harvard  Law  School  and  become 
a  lawyer.  To  that  end  he  began  to  lay  up  money,  and  to  fit  himself 
to  pass  the  admission  examinations  required  from  all  who  were  not 
college  graduates.  He  expected  to  be  ready  in  1896;  but  the  faculty 
having  decreed  that  no  one  without  a  college  education  should  enter 
the  school  as  a  regular  student  after  1895,  he  cut  his  preparations 
short  by  a  year.  He  came  to  Cambridge  in  the  fall  of  1895,  with 
a  little  money,  an  adequate  acquaintance  with  Blackstone's  Com- 
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mentaries,  and  a  sufficient  knowledge  of  Latin  and  German  to  pass 
the  admission  examinations. 

The  unknown  young  man  made  his  way  in  the  Law  School  and 
in  Cambridge  as  easily  as  he  did  everywhere  through  his  life.  He 
was  soon  acting  as  secretary  for  several  professors,  was  popular  in 
his  class,  and  was  gaining  high  rank  in  his  studies.  He  became 
much  sought  as  a  private  tutor,  but  was  not  too  busy  earning  his 
way  to  serve  on  the  board  of  the  Law  Review  with  distinction. 
At  graduation  he  stood  second  in  a  class  of  129. 

Just  at  this  time  the  faculty  voted  to  try  the  experiment  of 
dividing  the  first-year  class  into  small  sections,  in  order  to  give  the 
students  at  the  beginning  of  their  course  the  advantages  of  a  small 
class,  with  more  frequent  opportunity  for  discussion  and  more  in- 
timate contact  with  the  teacher.  The  plan  as  adopted  provided 
for  the  division  of  the  class  in  criminal  law  into  two  sections,  each 
of  which  in  turn  the  professor  in  charge  of  the  subject  would  teach, 
while  an  assistant  taught  the  other.  For  success  in  this  plan  it 
was  necessary  to  find  a  young  teacher  whose  instruction  should 
compare  so  favorably  with  that  of  his  older  colleague  that  the 
students  assigned  to  his  section  would  willingly  stay  there,  and  not 
defeat  the  object  of  the  division  by  following  the  professor  and 
swelling  the  size  of  his  section.  To  fill  this  difficult  position  the 
faculty  unanimously  chose  Westengard.  His  legal  ability,  his 
character  and  personality,  and  his  experience  as  a  tutor,  marked 
him  out  as  the  one  man  among  the  recent  graduates  of  the  school 
best  fitted  for  the  appointment.  The  experiment  was  a  complete 
success.  If  there  was  any  observable  drift  among  the  class  it  was 
not  away  from  the  younger  man.  The  next  year  (March  13,  1899), 
he  was  appointed  Assistant  Professor  of  Law  for  five  years.  He 
proved  to  have  a  winning  manner  and  excellent  method  as  a  teacher 
and  at  once  established  his  place  in  the  school.  His  future  as  a 
successful  professor  of  law  seemed  clear  and  secure. 

About  the  time  that  Westengard  was  appointed  Assistant  Pro- 
fessor of  Law,  Edward  H.  Strobel  was  elected  to  the  chair  of 
Bemis  Professor  of  International  Law.  Strobel  was  a  bachelor. 
Westengard,  just  married,  was  setting  up  a  home  of  his  own,  and 
the  two  joined  forces.  For  two  years  they  formed  one  household. 
The  intimacy  thus  arising  made  it  natural  for  Strobel,  on  his 
appointment,  in   1903,   to  the  important  and  difficult  office  of 
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General  Adviser  to  the  Siamese  government,  to  ofifer  the  position 
of  Assistant  Adviser  to  Westengard. 

The  question  whether  to  accept  or  to  refuse  this  ofifer  was  a  diffi- 
cult one.  On  the  one  hand,  Westengard  loved  his  work,  and  was 
successful  in  it.  If  he  left  it  he  would  be  giving  up  an  honorable  and 
congenial  career  for  an  uncertainty;  and  he  would  be  leaving  his  wife 
and  his  young  son  behind  him.  On  the  other  hand,  the  romance 
of  the  Orient,  as  well  as  the  greatness  of  the  work,  attracted  him. 
The  fiat  of  his  physician,  that  he  must  leave  Cambridge  for  a  time, 
turned  the  scale.  He  accepted  the  appointment,  and,  before  the  open- 
ing of  the  school  in  September,  1903,  set  out  with  Strobel  for  Siam. 

The  work  that  was  ready  to  the  hand  of  these  two  teachers  of 
law  was  indeed  a  wonderful  one.  The  ancient  kingdom  of  Siam, 
country  of  a  peaceful  folk,  ruled  by  a  king  and  government  of 
cultivated  gentlemen,  was  being  squeezed  between  the  upper  and 
the  nether  millstone  of  British  Burma  and  French  Tonquin.  The 
Advisers  must  obtain  from  Britain  and  France  a  just  settlement  of 
boundaries;  they  must  foster  a  native  government  that  could  sus- 
tain the  position  thus  acquired;  and  they  must  perfect  and  bring 
up  to  the  Western  standard  the  Siamese  administrative  system, 
already  good  for  the  Orient.  Strobel  was  a  skilled  diplomat,  and 
he  was  able  to  obtain  favorable  treaties  almost  at  once.  In  sug- 
gesting governmental  reforms  they  had  the  sympathetic  and 
powerful  support  of  King  Chulalongkom,  a  very  able  and  en- 
lightened monarch.  A  criminal  code  was  adopted,  and  other 
necessary  legislation  obtained. 

After  about  five  years  of  service,  Strobel  died  of  a  lingering 
tropical  disease  contracted  in  Egypt  during  a  short  leave  home, 
and  Westengard  became  the  General  Adviser.  His  place  had 
already  been  made  among  the  Siamese.  No  one  ever  knew  Westen- 
gard without  loving  him.  The  king  he  served  was  no  exception, 
nor  could  one  hear  Westengard  speak  of  the  king  without  realizing 
that  their  affection  was  mutual.  On  Westengard's  return  to  Siam 
after  his  first  leave,  the  king  was  absent  on  a  hunting  trip, 
and  his  first  word  on  reaching  his  capital  was,  "Is  Westengard 
come?";  and  as  soon  as  he  saw  his  adviser  he  kissed  him  on  both 
cheeks.  The  favorite  of  a  king  is  proverbially  hated  most  cordially 
by  the  court,  but  no  one  ever  hated  or  disliked  Westengard. 

The  great  work  which  he  did  for  the  foreign  relations  of  Siam 
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during  his  advisership  was  the  abolition  of  exterritoriahty.  Like 
all  Oriental  nations,  Siam  had  been  marked  in  its  international 
relations  with  a  certain  badge  of  inferiority.  The  native  courts  were 
not  allowed  to  take  jurisdiction  over  European  or  American  sub- 
jects, who  were  entitled  to  have  their  suits,  civil  or  criminal,  tried 
in  the  consular  courts.  Even  Japan  had  only  recently  thrown  off 
this  condition.  Siam,  having  adopted  civilized  codes  and  having 
occidentaHzed  her  administration,  had  grounds  for  requesting  the 
same  privilege;  but  it  was  hard  for  a  small  nation  to  secure  the  ear 
of  indifferent  foreign  offices,  and  to  persuade  diplomats,  for  whom 
inaction  was  safe,  to  change  the  beloved  ''status  quo."  Westengard 
proved  to  be  an  extraordinarily  able  advocate  of  a  small  state.  He 
could  offer  no  good  bargain;  he  could  threaten  no  bad  alternative; 
justice  was  his  only  plea.  But  justice,  in  the  mouth  of  a  charming, 
sincere,  and  enlightened  advocate,  prevailed  amazingly.  Treaties 
abolishing  exterritoriality  were  rapidly  obtained. 

Westengard  was  showered  with  honors  by  the  kings  he  served. 
Rank,  orders,  and  decorations  were  his  reward  for  devoted  service. 
The  old  king  died,  but  his  successor's  esteem  for  his  adviser  was 
as  high  as  his  father's  had  been.  Westengard's  position  was  one 
of  almost  unbounded  power  for  good  to  a  people  he  had  learned  to 
respect  and  love.  He  might  spend  his  life  in  a  rank  little  less  than 
royal,  and  occupy  an  imperishable  place  in  the  history  of  the  Orient. 
But,  after  all,  he  was  an  American;  and,  as  he  said,  the  time  had 
come  when  he  must  decide  whether  to  remain  one,  or  to  put  off 
his  native  character  and  become  Siamese.  The  position  of  Bemis 
Professor  of  International  Law  at  Harvard  was  waiting  for  him; 
and  he  returned  to  Cambridge,  a  private  citizen  again,  to  undertake 
anew  the  laborious  and  obscure  life  of  a  teacher. 

He  came  back  to  a  very  different  school  from  the  one  he  left.  In 
the  twelve  years  of  his  absence  all  the  older  teachers  who  had  been 
his  colleagues  had  gone  from  the  school;  Langdell  had  died  in  1906, 
and  Ames  in  19 10;  Gray  had  retired  in  19 13  and  died  in  191 5;  and 
Judge  Smith  had  retired  in  191 2.  The  younger  Thayer  had  just 
died,  tragically,  and  the  school  was  again  in  a  time  of  stress.  It 
was  a  painful  moment  at  the  best  to  begin  anew;  and  the  new 
beginning  meant  for  him  a  change  of  climate,  of  position,  of  work, 
and  of  thought. 

Many  a  time  during  that  first  year  Westengard  must  have  wished 
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himself  back  in  Siam.  He  had  to  adjust  himself  to  a  different  style 
of  life;  he  had  to  make  himself  master  of  three  difficult  subjects, 
only  one  of  which  he  had  ever  taught  before;  and,  above  aU,  he  had 
to  reacquire  the  art  of  teaching  law.  The  last  was  hardest.  Seven- 
teen years  before,  young  and  fresh  from  the  school,  teaching  had 
been  easy  for  him;  but  in  the  twelve  years  of  his  absence  he  had 
grown  to  middle  life  in  a  very  different  occupation.  A  good 
teacher  must  be  quick  of  thought,  if  not  of  speech;  he  must  be 
ready,  forceful,  graphic.  The  diplomat  must  be  patient  and  sure 
rather  than  quick,  unhurried,  considering  carefully  every  word  and 
act.  As  a  diplomat  Westengard  had  to  unlearn  his  teacher's  art; 
and  now,  a  teacher  again,  he  had  to  change  once  more.  He  set 
himself  loyally  to  the  task,  and,  at  the  end  of  three  years,  had  be- 
come a  power  in  the  school,  and  one  of  those  on  whom  it  chiefly 
relied  for  service  and  counsel  in  the  future.  Then,  almost  without 
warning,  peacefully,  courteously,  serenely,  he  sank  to  rest. 

Westengard's  early  style  as  a  teacher  was  assured,  incisive, 
suggestive.  He  was  clever,  helpful,  inspiring.  After  his  experience 
in  Siam,  without  losing  his  clearness  of  presentation,  he  became  a 
teacher  of  force  and  power,  in  whom  strength  of  character  and 
sincerity  of  soul,  thoroughness  of  research  and  matured  judgment 
supplied  the  place  of  youthful  zest.  He  was  one  of  the  masters.  If  he 
lacked  Ames's  splendid  sweep  of  thought,  Gray's  deftness  of  touch, 
Keener's  wonderful  dialectic,  and  the  younger  Thayer's  keen  analy- 
sis, he  was  worthy  to  stand  with  them  by  virtue  of  his  shining  courage 
and  sincerity.  He  taught  comparatively  few  men;  but  those  happy 
few  know  that  they  were  taught  by  a  man  of  light  and  leading. 

Of  the  loss  to  the  school  it  is  hard  for  one  to  speak  whose  personal 
grief  is  paramount.  It  is  impossible  to  overrate  Westengard's 
ability.  The  time  will  come  when  his  force  of  character,  his  calm- 
ness of  judgment,  his  trained  statesmanship,  will  be  sadly  needed. 
It  will  be  hard  to  find  these  qualities  in  another.  And  his  service 
to  the  school  was  nothing  short  of  devotion.  For  it  he  left  an 
almost  vice-regal  position;  to  it  he  devoted  days  and  nights  of 
hard  study;  and  almost  his  last  words  were  of  regret  at  the  difficulty 
he  was  causing  the  school  by  his  sudden  withdrawal.  His  was  no 
divided  loyalty;  having  no  college  ties,  his  whole  love  was  given  to 
the  school.    And  loyalty  was  the  bed-rock  of  his  character. 

Joseph  H.  Beale. 
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TTT'ESTENGARD'S  life  work  was  in  Siam.  There  opportunity 
'^'  was  afforded  to  bring  out  his  true  greatness.  Whatever 
influence  he  may  have  exerted  as  a  teacher  in  the  Law  School  was 
limited  to  two  periods  of  five  and  three  years.  Twelve  years  of 
his  life  were  devoted  continuously  and  exclusively  to  the  service 
of  Siam,  and  even  after  his  final  departiure  he  kept  in  close  touch 
with  that  country's  administrative  affairs. 

As  the  representative  of  the  Siamese  government  he  was  to 
have  sat  at  the  coming  Peace  Conference.  His  intimate  knowledge 
of  European  politics,  his  thorough  understanding  of  the  working 
of  the  foreign  departments  of  the  Great  Powers,  the  respect  with 
which  he  was  regarded  in  the  chancelleries  of  Europe,  his  lack  of 
prejudice,  clear  vision  and  sure  judgment,  would  have  proved  of 
the  highest  value,  not  to  Siam  alone  but  to  all  the  twenty-four 
allied  and  associated  countries  which  have  been  sacrificing  and 
fighting  these  four  years  long  to  make  a  better  world. 

Death  intervened  at  a  time  when  opportunity  was  opening  for 
his  truly  great  qualities;  when  international  tasks  for  which  his 
training  and  experience  had  so  admirably  equipped  him  awaited 
his  sure  hand.  Whatever  impress  he  may  have  made  on  the  Law 
School,  no  appreciation  of  his  greatness  and  no  proper  estimate  of 
his  capacities  for  the  future  can  be  arrived  at  without  a  thorough 
understanding  of  the  magnitude  and  dijEculty  of  the  work  he 
accomplished  during  twelve  years  of  service  in  Asia. 

Westengard's  devotion  to  his  work  in  Siam  was  such  that  for 
the  first  seven  years  he  took  no  leave  except  for  a  seven  months' 
tour  of  Europe,  in  the  company  of  the  late  king.  For  ten  years 
of  the  twelve  he  was  separated  from  his  family.  His  one  iong 
period  of  leave  in  191 2  he  improved  to  visit  the  foreign  ofl&ces  of 
the  European  powers.  In  the  fall  of  1913  Mrs.  Westengard  and 
his  son  Aubrey  joined  him  in  Siam  for  the  first  time.  The  next 
June,  1914,  he  and  his  family  came  to  America  on  leave,  but  he 
returned  again  to  Siam  late  in  the  year  and  there  remained  until 
his  final  resignatior  in  June,  191 5. 

At  first  he  bore  the  title  of  Assistant  General  Adviser,  but  during 
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Strobel's  long  absence  and  illness,  from  December,  1905,  to  Febru- 
ary, 1907,  he  was  the  Acting  General  Adviser,  and  after  Strobel's 
death  he  was  appointed  General  Adviser  with  the  rank  of  Minister 
Plenipotentiary.  As  his  years  of  service  increased,  offices  and 
honors  were  heaped  upon  him.  He  was  appointed  a  member  of 
the  Hague  Permanent  Arbitration  Court.  France  made  him  an 
officer  of  the  Legion  of  Honor,  and  Denmark  conferred  upon  him 
the  Grand  Cross  of  the  Order  of  Dannebrog.  The  Siamese  royal 
government  bestowed  upon  him  the  highest  honors.  Successively 
he  was  decorated  with  the  Grand  Cordon  of  the  Order  of  White 
Elephant,  Grand  Cross  of  the  Crown  of  Siam,  Order  of  Chula 
Chom  Klao,  and  Order  of  Ratanaphorn.  These  orders  were  ac- 
cepted and  worn  gracefully,  but  not  too  seriously,  for  he  wrote 
home:  "I  consider  them  of  value  because  of  the  kindly  spirit  which 
is  manifested  by  their  disposal." 

As  he  came  to  exert  an  influence  in  the  government  second  only 
to  the  King,  every  problem  of  internal  administration  and  foreign 
diplomacy  passed  through  his  office.  He  drafted  laws,  made 
treaties,  arranged  foreign  loans,  built  railroads,  improved  agricul- 
ture, revised  the  kingdom's  system  of  finance,  rearranged  and 
classified  the  revenues,  and  practically  did  away  with  the  opium 
traffic  and  with  gambling,  both  of  which  had  been  a  large  source 
of  revenue  to  the  government. 

The  Siamese,  even  to  the  common  people,  came  to  have  a  great 
respect,  veneration  and  affection  for  "Phya  Kalyana  Maitri,"  as 
he  was  uniformly  known.  To  American  friends  who  visited  Siam, 
however  slight  their  claim  upon  him,  he  dispensed  a  royal  hospi- 
tahty,  not  only  in  Bangkok,  but  wherever  they  went  in  the  king- 
dom. I  am  sure  that  we  who  have  enjoyed  the  pleasures  and 
royal  conveniences  bestowed  upon  us  have  all  felt  profoundly 
that  the  Siamese  officials  and  people  who  served  and  feted  us 
did  so  only  because  of  the  affection  and  admiration  in  which  they 
held  our  fellow  alumnus  and  countryman.  To  all  this  I  believe 
Sinclair  Kennedy,  '97,  and  other  visitors  to  Siam  have  borne  testi- 
mony. 

When  "Phya  Kalyana  Maitri"  himself  traveled  into  the  re- 
moter provinces  of  the  kingdom  he  was  shown  royal  honors.  In 
fact  it  was  said  that  on  his  trip  to  Chieng-Mai,  in  the  extreme  north, 
the  festivities  and  the  welcoming  pavilions  prepared  in  his  honor 
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by  the  people  of  the  province  ahnost  equaled  those  that  the  fol- 
lowing year  greeted  the  Crown  Prince. 

During  the  fall  of  1903  Strobel  and  Westengard  were  in  Paris 
negotiating  with  the  French  government  for  a  new  Siamese  treaty. 
Strobelaremained  behind  to  complete  it,  while  Westengard  preceded 
him  to  Siam  by  some  weeks. 

During  the  first  summer  the  king  sent  Westengard  as  his  per- 
sonal representative  to  investigate  the  vexatious  questions  of  the 
eastern  frontier  bordering  on  the  French  Protectorate  of  Cam- 
bodia. For  months  he  traveled  through  a  region  where  few  Euro- 
peans have  been.  As  royal  commissioner  he  was  shown  every 
consideration  by  the  local  governors,  and  won  the  confidence  of 
the  ofl&cials  with  whom  he  dealt. 

His  letters  present  a  vivid  picture  of  the  coimtry,  the  wild  life, 
its  interesting  people,  and  reflect  an  earnest  man  skillfully  handling 
with  success  the  most  intricate  problems  of  human  psychology 
and  attaining  a  consummate  grasp  of  obscure  human  affairs.  They 
show,  too,  keen  zest  for  fife,  appreciation  for  beauty  in  nature  and 
Asiatic  art,  —  in  short,  a  great  depth  of  human  imderstanding. 
From  Battabong  he  writes  in  September,  1904: 

"Most  of  our  work  is  done,  and  we  have  considerable  leisure 
on  our  hands.  We  have  had  a  very  deUcate  and  difficult  work 
to  do.  I  wonder  if  we  have  accomphshed  anything.  Time  will 
show,  and  very  quickly  —  whether  we  have  erected  a  house  of 
stone  or  only  a  palace  of  cards.  The  country  and  people  —  the 
political  situation  —  the  problems  of  internal  administration  are 
all  very  interesting  and  very  difficult.  I  have  seen  a  great  deal  of 
a  state  government  and  law  such  as  our  ancestors  must  have  lived 
imder  a  thousand  years  ago.  Curious  institutions,  whose  parallels 
in  Europe  are  faintly  outhned  in  old,  old  books,  are  in  full  vigor 
here,  but  must  fall  swiftly  before  the  approach  of  the  white  man 
armed,  as  he  is,  with  powerful  political  weapons  obtained  through 
the  treaties  with  Siam.  I  see  a  province,  which  is  in  reality  a  little 
kingdom.  At  its  head  is  a  man  who  is  certainly  the  Lord  of  his 
people.  His  rule  has  been  almost  absolute.  Law?  Yes,  there  is 
law  —  his  word.  But  as  for  the  law  of  the  printed  page,  you  can 
hardly  find  a  line  of  it.  Until  the  white  men  actually  settled  down 
here  —  two  or  three  of  them  —  even  the  treaties  hardly  ran  here. 
In  fact,  I  found  one  important  treaty  was  not  to  be  foimd  here! 
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'Debt  Slavery,'  not  the  repulsive  form  of  servitude  we  had  before 
the  war,  but  yet  a  servitude  that  usually  lasts  for  life,  was  abol- 
ished in  Bangkok  thirty-six  years  ago.  I  have  told  the  governor 
it  can  no  longer  exist  here,  but  must  go,  and  he  has  agreed  it  shall. 
The  framing  of  a  proper  law  on  this  point  will  be  my  first  care  on 
returning  to  Bangkok.  The  old  rule  has  been  absolute,  but  I  am 
inclined  to  think  that  after  all  it  was  probably  the  best  rule  for 
the  people;  however,  it  is  useless  to  philosophize  on  this  point. 
The  old  order  must  change.  All  that  can  be  done  is  to  make  the 
change  in  the  least  painful  way." 

Here  speaks  the  born  administrator,  thirty-three  years  of  age 
and  six  months  on  the  job.  His  work  with  the  local  Siamese  officials 
completed,  his  mission  took  him  to  Saigon,  the  capital  of  French 
Cochin  China,  where  he  had  "a  long  and  serious  conversation  with 
the  Governor  General  covering  the  relations  of  Siam  with  France." 
The  understanding  there  arrived  at  led  to  better  relations  between 
the  two  countries,  and  eventually  to  the  treaty  of  1907,  which 
settled  all  questions  of  dispute. 

Strobel  left  Siam  on  leave  in  December,  1904.  On  the  homeward 
journey  he  contracted  the  infection  which  so  hampered  his  later 
activities  and  eventually  caused  his  death  in  1908.  From  that 
time  on  the  administrative  burden  was  carried  chiefly  by  Westen- 
gard.  In  the  second  treaty  with  France,  concluded  in  1907,  he 
relinquished  to  the  French  all  territory  on  the  eastern  boundary 
that  was  not  inhabited  by  Siamese,  and  in  exchange  secured  the 
return  to  Siam  of  more  vital  districts  nearer  the  capital,  thus  placing 
the  boundary  on  a  secure  geographical  and  ethnical  basis,  which 
insured  stability  and  permanence.  Moreover,  Siam  obtained  im- 
portant modifications  in'  the  exterritoriality  of  French  subjects 
in  Siam,  and  from  an  attitude  of  stimulated  nationalism  and 
antagonism  he  brought  the  Siamese  people  and  government  into 
cordial  relations  with  their  French  neighbors,  thus  paving  the  way 
for  Siam's  support  to  France  in  the  Great  War. 

But  perhaps  his  greatest  triumph  in  foreign  diplomacy  was  the 
treaty  concluded  with  Great  Britain  in  1909.  By  its  terms  Siam 
relinquished  to  Great  Britain  all  claims  over  three  petty  states 
in  the  Malay  peninsula  over  which  Siam  had  exerted  only  a  nominal 
sovereignty.  In  return  the  British  government  gave  up  their 
exterritorial  rights  and  granted  a  loan  of  six  million  pounds  at 
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four  and  one-half  per  cent,  which  Westengard  proposed  to  use 
in  building  a  railway  from  Bangkok  through  the  Malay  Peninsula. 
This  treaty  was  strongly  opposed  by  the  whole  cabinet  and  even 
by  the  King,  holding  that  such  a  railroad  paralleling  steamer 
transportation  could  be  of  no  advantage.  The  King  finally  yielded 
because  of  his  confidence  in  Westengard,  which  was  soon  justified, 
for  the  railroad  paid  from  the  first,  and  since  its  completion  in  191 7, 
when  shipping  was  practically  unavailable,  it  provided  the  one 
outlet  for  Siam's  tin  and  other  valuable  products.  Moreover,  the 
money  borrowed  at  four  and  one-half  per  cent  was  so  well  invested 
in  public  utilities  that  a  few  years  later  Siam  was  loaning  the  same 
money  back  to  the  Federated  Malay  States  at  six  per  cent. 

After  the  ratification  of  the  British  treaty,  which  involved  a  long 
period  of  delicate  diplomacy  and  incident  strain,  Westengard  with 
some  pride  in  his  achievement  wrote  to  one  who  regretted  his  long 
absence  from  the  Law  School,  maintaining  that  the  work  he  was 
doing  was  at  least  "equal  to  that  of  a  moderately  successful  law 
teacher.  I  do  think  it  is  more  than  that  —  though  perhaps  I  am 
not  competent  to  judge.  Only,  I  think  I  may  safely  say  that  the 
average  law  teacher  could  n't  do  it.  Siam  has  rid  herself  of  ex- 
territoriality as  far  as  concerns  the  two  most  important  powers. 
Lord  Cromer,  with  the  whole  power  of  the  British  Empire  and  the 
British  Army  of  Occupation,  has  hardly  moved  one  inch  along 
that  path  for  Egypt. 

"I  remember  well  that  I  dined  one  night  with  President  Eliot, 
when,  pointing  out  the  happiness  of  the  law  teacher's  lot,  he  said 
that  the  practicing  lawyer  was  a  man  'whose  name  was  writ  in 
water.'  No  man  should  boast  till  he  has  safely  finished  his  task; 
but,  come  what  may,  in  Siam  my  name  is  writ  more  substantially 
on  the  land  than  that." 

Westengard  early  won  the  confidence  of  the  late  King  Chula- 
longkom  who  was  always  reasonable,  with  a  profound  sense  of  the 
right,  and  later  ready  to  yield  his  own  inclination  to  what  he  con- 
sidered his  adviser's  better  judgment.  Gradually  he  won  the 
confidence  of  all  the  king's  ministers,  the  respect  of  the  foreign 
ministers  and  other  foreign  advisers  of  the  government.  Adminis- 
trative circles  in  the  East  with  their  intricate  diplomacy,  delicate 
problems,  conflicting  claims  are  notoriously  a  hotbed  of  jealousies. 
Westengard's   intellectual   cahn,   his   smoothly   accurate-working 
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mind,  his  profound  sense  of  right,  his  capacity  to  see  the  other 
point  of  view,  his  masterly  analysis  of  intricate  problems,  his 
capacity  for  multitudinous  detail,  won  for  hii^  an  influence  in  the 
kingdom  second  only  to  that  of  the  king,  and  a  standing  with  the 
representatives  of  foreign  governments  such  that  a  distinguished 
traveler  visiting  Siam  once  remarked  that  Mr.  Westengard  was 
the  only  European  administrative  he  had  encountered  in  the  East 
of  whom  he  had  heard  no  unkind  criticism. 

With  the  new  king  his  influence  was  not  less  than  with  his  father. 
If  the  relation  was  less  intimate  and  affectionate,  it  was  perhaps 
tecause  the  younger  man  regarded  his  adviser  with  the  respect  due 
an  elder  who  had  akeady  arrived  before  he  had  come  to  take  up 
the  reins  of  power. 

Of  an  important  'change  in  the  policy  of  the  kingdom  put  in 
effect  the  first  month  of  the  new  reign  he  writes,  December  13,  1910: 
"Naturally  I  am  not  in  a  position  to  say  whether  my  remarks  have 
had  anything  to  do  with  accompHshing  the  most  desirable  result. 
I  shall  never  know,  nor  do  I  care  to  inquire,  for  if  that  be  the  case 
it  is  the  highest  good  I  have  yet  done  here.  However,  as  I  suppose 
is  most  often  the  case  with  the  really  great  things  that  are  accom- 
plished, the  world  does  not  know  who  really  brought  them  about. 
.  .  .  Do  not  be  surprised  if,  when  I  leave  Siam,  no  great  praise 
is  given  to  my  work.  The  best  things  I  have  done  are  not  known  — 
sometimes  not  even  to  myself.  But  this  is  the  lot  of  most  public 
men.  It  is  particularly  so  here,  because  I  honestly  feel  that  I  can 
do  most  good  by  retiring  as  far  as  possible  from  the  appearance 
of  driving  the  machine." 

Success  and  the  government's  increased  confidence  brought  new 
tasks.  From  this  time  on  every  measure  that  did  not  originate 
there  was  referred  to  Westengard's  office  for  revision.  We  find 
him  negotiating  treaties  with  Denmark  and  Italy,  proposing 
ministers  and  ambassadors,  bringing  together  for  the  coronation  the 
greatest  assemblage  of  European  royal  personages  that  had  ever 
met  in  Asia,  planning  new  water  works,  building  and  operating 
railroads,  revising  the  kingdom's  finances  and  system  of  internal 
revenues.  He  drafted  a  vast  body  of  law,  modified  existing  laws, 
and  as  judge  of  the  San  Dika,  the  Supreme  Court  of  Appeal,  inter- 
preted statutes.    He  wrote  thus  of  his  work  September  29,  1910: 

"But  you  know  the  nature  of  the  tenure  on  which  (in  my  own 
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mind)  I  hold  the  post.  It  is  only  as  long  as  I  can  see  that  I  am 
able  to  do  effective  work.  But  I  also  think  that  this  is  one  of  the 
great  reasons  why  I  have  been  able  to  do  some  effective  work. 

"It  is  true  that  an  enormous  amount  still  remains  to  be  accom- 
plished. But  of  course  the  art  of  government  is  one  which  must 
be  pursued  incessantly;  and  in  a  place  like  this,  where  so  much 
has  to  be  built  up  —  where  so  many  bricks  must  be  made  without 
the  requisite  straw  —  the  task  is  even  larger  than  at  home,  where 
the  machinery  and  establishment  of  government  is  already  so  old. 
The  problems  that  we  now  face  here  are  becoming  more  and  more 
like  the  ones  that  confront  the  governments  of  Europe  and  America. 
In  so  doing  the  face  of  affairs  changes.  I  feel  as  if,  with  the  signing 
of  the  British  treaty,  the  'heroic  age'  closed.  No  more  can  we 
negotiate  for  the  surrender  of  territories  as  large  as  a  small  kingdom 
in  Europe.  No  more  alien  races  populate  sections  of  what  was  once 
called  the  '  Empire  of  Siam.'  Many  treaties  are  still  to  be  negotiated, 
but  they  are  of  a  different  character.  Apart  from  these,  the  most 
interesting  questions  are  those  of  legislation.  As  you  know,  we 
must  make  our  codes.  This  work  is  not  only  necessary  for  the 
internal  administration,  but  it  is  of  great  political  importance." 

When  in  June,  1915,  he  took  his  final  departure,  the  Siamese 
government,  the  press  and  the  people  were  outspoken  in  their 
expressions  of  regret  and  gratitude.  Mr.  Hornibrook,  then  the 
American  minister  at  Bangkok,  wrote  the  State  department: 
"The  great  progress  made  along  educational,  political,  commercial 
and  sanitary  lines  in  this  country  has  been  largely  due  to  the  influ- 
ence of  the  General  Adviser." 

An  article  published  in  a  Bangkok  vernacular  newspaper,  from 
the  pen  of  the  King  himself,  states:  "During  the  twelve  years  in 
which  Phya  Kalyan  filled  first  the  post  of  Acting  General  Adviser 
and  later  was  promoted  to  General  Adviser,  he  has  served  in  these 
posts  with  great  faithfulness,  dignity  and  conscientiousness  rarely 
rivalled.  His  friendliness  and  social  intercourse  with  the  Siamese 
have  been  such  that  those  who  come  in  contact  with  him  in  business 
sometimes  forget  that  he  is  not  a  Siamese. 

"In  all  matters  which  he  has  had  to  examine  and  carry  through 
he  has  always  been  actuated  with  the  desire  to  further  the  interests 
of  Siam.  He  labored  without  any!  discouragement  in  spite  of  the 
difficulties  or  laboriousness  of  the  task,  and  continued  trying  with 


JENS   IVERSON    WESTENGARD  105 

patience  until  all  difficulties  have  been  overcome.  Phya  Kalyan 
ought  to  be  held  up  as  an  example  of  a  man  true  to  his  post." 

Westengard's  years  of  devoted  service  to  Siam  were  in  part  due 
to  his  love  for  the  people,  a  love  in  no  way  touched  by  the  shghtest 
color  of  false  sentimentality.  He  knew  the  East,  to  respect  it. 
Thus  he  writes : 

"  I  suppose  I  have  seen  the  East  under  some  of  its  most  attractive 
aspects,  for  I  have  gained  the  confidence  of  one  of  its  peoples,  those 

*  Sullen  silent  peoples 
Who  weigh  your  God  and  you,' 

though  the  Siamese,  like  the  Burmese,  are  probably  the  most 
cheerful  and  open  of  the  races  of  Asia.  For  me,  Asia  will  always 
have  the  attractions  that  come  from  its  antiquity,  and  the  fact  that 
it  is  the  birthplace  of  most  of  the  peoples  and  of  all  the  great  religions 
of  the  world." 

To  his  task  he  brought  humility,  sympathy,  clear  judgment, 
unlimited  patience  and  indomitable  perseverance.  The  spirit  of 
his  work  through  the  twelve  years  is  set  forth  in  a  letter  written 
in  September,  1904,  after  eight  months  in  Siam:  — 

"It  has  been  a  busy  and  trying  time.  The  situation  here  is 
extremely  difficult  and  delicate.  I  am  trying  to  do  the  best  I  can 
to  adjust  the  ancient  regime  to  the  rules  of  a  modem  civilization 
which  is  at  the  door,  which  has  one  foot  over  the  threshold  and  will 
not  be  denied  complete  entrance.  ...  I  can  understand  and  sym- 
pathize with  the  views  of  both  sides.  I  must  confess  to  a  very 
serious  doubt  that  the  white  man's  regime,  with  all  its  just  laws 
and  administration,  is  really  better  for  the  native  than  the  rule 
under  which  he  has  lived.  But  whatever  I  may  think  on  the 
matter,  I  must  deal  with  an  actual  situation  and  do  the  best  I  can." 

Entering  on  great  administrative  tasks  at  the  age  of  thirty-three, 
he  bore  every  burden  with  equanimity,  solved  every  problem  that 
presented  itself,  won  the  love  and  affection  of  the  people  and  the 
confidence  of  her  rulers,  and  universal  respect  in  the  chancelleries  of 
Europe.  Whereas  England's  empire  builders  and  colonial  adminis- 
trators have  worked  as  part  of  the  great  imperialistic  nation  with 
the  active  participation  and  assistance  of  permanent  colonial 
imder-secretaries  of  state,  who  have  devoted  their  lives  to  the 
understanding  of  the  problems  of  a  particular  people,  Westengard, 
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after  Strobel's  death,  worked  absolutely  alone.  Our  own  state 
department  had  little  knowledge  of  or  direct  interest  in  his  work 
and  gave  it  no  backing.  Because  of  his  modesty  and  reticence,  his 
own  countrymen  knew  little  of  the  great  work  he  was  accomplishing. 
He  brought  to  his  work  the  most  engaging  personal  qualities  of 
an  impersonal  man,  —  one  who  thought  not  of  himself  but  always 
in  terms  of  the  people,  of  the  problem  before  him.  The  principle, 
the  aim,  was  always  the  propulsion,  never  just  what  he,  the  man, 
was  trying  to  do. 

Porter  E.  Sargent,  'g6. 
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1  \  GOOD  many  of  my  American  friends  who  attended  Professor 
-^^  Westengard's  funeral  last  September  have  expressed  to  me 
their  surprise  at  the  large  number  of  students  Siam  has  sent  to 
Harvard  University.  I  had  to  explain  that  not  all  of  them  were 
Harvard  men;  in  fact  only  a  few  were  Uving  in  Cambridge,  but 
that  the  majority  of  them  have  come  from  other  colleges  and  schools 
to  pay  their  last  respects  to  the  man  who  through  his  notable 
achievement  in  their  country  has  become  so  well  known  to  all  of 
them,  and  whose  death  meant  so  great  a  loss  not  only  to  their 
government  and  people  but  especially  to  themselves  too.  For 
although  with  his  retirement  Mr.  Westengard  indeed  severed  his 
oflScial  relations  with  Siam  in  the  capacity  of  one  of  her  high  gov- 
ernment officials,  he  nevertheless  preserved  that  great  interest  for 
the  future  welfare  of  the  country  that  he  for  many  years  so  faith- 
fully served. 

An  instance  of  his  friendship  to  Siam  is  well  shown  by  his  relation 
to  the  officials  of  the  Siamese  Legation  in  Washington,  to  whom  he 
was  the  best  adviser  on  the  internal  affairs  of  Siam  herself,  as  well 
as  on  her  relations  with  foreign  powers.  Just  as  lively  was,  however, 
his  interest  in  the  progress  and  development  of  the  Siamese  students, 
whether  sent  to  this  country  by  the  Government  or  private  persons, 
for  as  he  himself  has  said,  in  the  hands  of  these  young  men  lies  the 
future  of  Siam. 

None  appreciates  his  remark  better  than  the  Siamese  students 
themselves. 

Although  Mr.  Westengard's  relations  to  the  Siamese  students  in 
the  United  States  would  only  form  a  very  small  chapter  of  the 
history  of  his  great  work  for  the  good  of  Siam,  it  is  none  the  less  of 
some  interest,  as  it  illustrates  in  a  small  scale  how  his  sympathetic 
attitude  towards  the  Siamese  people  has  earned  him  such  a  splendid 
position  of  love  and  respect  deep  in  their  hearts. 

'  There  are  a  considerable  number  of  Siamese  students  in  this  country,  some  sent 
by  the  Siamese  government,  some  by  unoflBcial  enterprise,  and  some  by  their  own 
families.  An  official  of  the  Legation  supervises  all  the  educational  work  of  these 
students.  This  article  was  prepared  on  their  behalf  as  an  expression  of  their  apprecia- 
tion of  the  memory  of  Professor  Westengard.  —  Ed. 
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Professor  Westengard,  on  being  consulted  about  the  sending 
of  students  to  be  educated  in  foreign  countries,  never  exercised  his 
personal  influence  upon  the  officials  who  had  the  choice  in  their 
hands  in  favor  of  sending  them  to  his  own  country  in  particular. 
Yet  many  of  the  officials  as  well  as  the  parents  of  other  students 
were  persuaded  to  send  them  to  this  country;  in  the  first  place,  of 
course,  by  the  desire  to  avoid  the  war  conditions  of  Europe,  but 
not  to  a  small  degree  by  attraction  to  the  personality  of  the  former 
American  adviser. 

People  in  Siam,  knowing  America  only  from  what  was  left  in 
their  memory  of  the  geography  lessons  and  the  atlas  in  school, 
hardly  realize  the  enormous  expansion  of  this  country;  so  that  we 
often  find,  among  students  coming  to  study  at  the  University  of 
California,  for  instance,  a  man  who  prides  himself  on  having  a 
letter  of  introduction  to  Professor  Westengard,  and  was  told  to 
drop  around  on  Sunday  afternoon  to  visit  him  when  the  Professor 
is  not  so  busy. 

All  his  friends  in  Siam,  whether  connected  with  him  in  their 
official  capacities  or  only  socially,  are  anxious  that  their  sons  should 
not  miss  the  opportunity  to  pay  a  visit  to  the  General  Adviser  in 
his  home  country,  and  thus  enjoy  even  only  just  a  Httle  of  the 
privilege  of  being  his  friend's  friend. 

None  of  the  students  who  ever  have  reached  him  were  dis- 
appointed, for  each  and  all  of  them  he  would  greet  with  the  same 
characteristic  gentleness  that  so  much  pleased  the  Siamese  at 
home.  He  asked  them  of  their  parents  and  relatives,  often  remem- 
bering and  pronouncing  correctly  names  most  unpronoimceable  to 
other  Westerners.  His  memory  for  faces  and  names  set  us  in  aston- 
ishment; he  would  recall  every  kindness  he  received  from  the 
Siamese  people  with  touching  appreciation. 

The  Professor's  intimate  knowledge  of  the  persons  and  their 
good  and  bad  characteristics  is  well  illustrated  by  this  little  anecdote, 
which  perhaps,  with  some  apology,  can  be  quoted  here: 

A  certain  Siamese  student,  S ,  came  to  Cambridge  and  asked 

to  be  taken  to  be  introduced  to  Chow  Koon  Kalyan,  as  we  called 
him  by  the  title  given  to  him  by  the  King  of  Siam.    As  soon  as  I 

introduced  the  young  man   as  the  son  of  Admiral  S (who 

was,  by  the  way,  as  many  sailors,  inclined  to  profanity  in  his 
expressions),  "Ah  yes,"  exclaimed  our  Professor,  "I  am  very  glad 
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to  meet  you  here."  Then  turning  to  me  he  asked  in  a  low  voice, 
"Does  he  swear  like  his  old  father?"    I  denied  it. 

Professor  Westengard's  interest  for  the  Siamese  students  of  this 
country  began  with  the  sending  of  the  jQirst  few  while  he  was  in 
Siam.  He  followed  their  career  closely  and  visited  them  sometimes 
when  on  leave  in  this  country.  Thus  Mr.  Nai  Aab,  then  a  Siamese 
student  at  Harvard  and  for  one  year  president  of  the  Cosmopolitan 
Club  of  this  University,  received  through  this  kind  recommenda- 
tion a  very  beautiful  portrait  of  the  late  King  of  Siam  as  a  gift  of 
His  Majesty  to  the  Cosmopolitan  Club  of  Harvard. 

Last  year  the  Siamese  government  was  able  to  establish  scholar- 
ships to  enable  successful  students  of  Siamese  law  schools  to  come 
and  perfect  their  training  in  American  universities.  Mr.  Westen- 
gard,  who  always  manifested  sympathetic  interest  in  the  study  of 
law  by  the  Siamese  students,  was  asked  by  the  Minister  of  Justice 
to  act  as  an  adviser  to  the  students  sent  by  this  scholarship.  He 
gladly  complied  with  the  request  of  the  Minister,  and  took  up  most 
carefully  and  individually  the  problems  and  needs  of  each  of  the 
young  men.  He  corresponded  with  them  and  enjoyed  the  progress 
of  even  their  English  letter-writing. 

In  view  of  the  admiration  the  Siamese  have  for  his  knowledge  of 
law  it  is  not  surprising  that  all  our  law  students  should  have  a  great 
ambition  to  become  one  of  his  pupils,  for  this  qualification  would 
be  better  than  other  recommendations  they  could  bring  back  home 
to  Siam. 

The  other  students  who  do  not  specialize  in  law  also  receive  their 
full  share  of  his  kind  attention;  they  were  free  to  come  and  consult 
him  on  all  kinds  of  problems.  In  spite  of  his  pressing  work  Mr. 
Westengard  had  time  enough  left  to  help  everybody. 

The  greatest  benefit  and  at  the  same  time  the  greatest  pleasure 
derived  from  intercourse  with  the  Professor  was  to  discuss  with 
him  Siamese  affairs.  We  could  not  find  a  better  opportunity  to 
learn  the  history  of  our  country  than  from  the  statement  of  such 
an  eminent  authority.  Professor  Westengard  has  occupied  one 
of  the  highest  and  most  confidential  positions  in  the  Siamese 
government.  He  had  access  to  all  the  archives  of  the  kingdom, 
and  was  one  of  the  best  informed  about  her  recent  history,  in  the 
latter  thirteen  years  of  which  he  was  one  of  the  most  prominent  of 
its  makers. 
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With  his  glorious  gift  of  clear  and  concise  expression  he  rendered 
the  tangled  chains  of  events  intelligible  and  simple  to  remember; 
again  avoiding  the  monotony  of  one  thing  following  another 
chronologically,  he  added  much  fascination  to  his  story  by  making 
a  panorama-like  sketch  of  a  vast  situation;  and  again  he  would  paint 
in  the  minutest  details  an  important  action  in  which  perhaps  he 
himself  took  part  as  the  driving  impulse  or  as  a  silent  witness. 

His  comments  on  the  situations  and  the  people  therewith  con- 
nected or  responsible  for  them  were  sometimes  favorable,  some- 
times not,  but  always  frank  and  fair  and  above  all  most  logical. 

His  criticism  of  the  Siamese  government,  however  severe,  was 
given  in  such  a  delicate  expression  that  none  of  us  could  have  felt 
hurt,  although  it  always  had  the  full  effect  upon  everybody. 

His  judgment  deserves  to  our  mind  the  greatest  confidence  by 
the  one  fact  that  he  was  a  citizen  of  the  United  States,  a  country 
politically  disinterested  in  Siam  but  very  friendly  to  her.  His 
personal  integrity  and  fairmindedness  would  exclude  any  kind  of 
prejudice  or  misrepresentation  of  facts. 

Mr.  Westengard,  keen  observer  as  he  was,  understood  human 
nature,  which,  he  used  to  say,  "is  governed  by  more  or  less  the 
same  kinds  of  passions,  whether  Eastern  or  Western  .  .  .  composed 
of  strength  and  weakness,  greatness  and  selfishness."  If  all  the 
people  of  the  West  had  understood  as  well  as  Mr.  Westengard  did 
the  nature  of  Oriental  peoples,  many  grievous  hours  would  have 
been  avoided. 

Although  he  shared  with  us  the  love  and  veneration  for  those 
who  so  wisely  have  guided  our  little  nation  through  the  period  of 
adolescence,  yet  he  was  not  blinded  by  the  glory  of  their  achieve- 
ments, like  the  rest  of  us,  but  could  give  us  a  fairer  estimate  of 
their  real  worth,  their  human  weakness  and  errors,  but  also  their 
praiseworthy  qualities.  We  do  not  feel  deprived  of  that  mysterious 
respect  and  confidence  of  Easterners  for  their  great  ones;  on  the 
contrary,  our  admiration  grows  with  his  words,  because  he  has 
added  a  touch  of  the  purely  human  to  their  other  almost  divine 
qualities.  He  showed  us  that  those  men  did  not  do  miracles,  but  did 
more:  they  were  possessed  of  wonderful  human  resourcefulness. 
•  The  fact  that  Mr.  Westengard  did  so  much  and  so  well  for  the 
happiness  of  Siam  we  could  learn  from  everybody  out  there,  but 
to  hear  him  give  account  in  such  a  modest  and  unassumiag  way 
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of  some  of  the  most  imp)ortant  events  of  our  history,  shaped  by 
his  own  hands,  was  a  priceless  privilege  that,  alas!  was  granted 
to  an  unworthy  few,  and  only  for  such  a  short  time. 

Talking  with  Professor  Westengard,  I  often  felt  like  having  dis- 
covered the  quiet  and  crystal-clear  source  of  the  stream  that  made 
our  dearly  beloved  soil  of  Siam  ever  so  fertile,  and  the  people  who 
live  on  its  banks  one  of  the  happiest  in  the  world. 

Having  received  all  these  valuable  informations  from  his  own 
mouth,  we  feel  that  we  shall  now  better  appreciate  the  great  good 
we  possess  in  that  independent  and  free  land  of  ours. 

It  is  curious  and  touching,  though,  that  we  should  have  to  travel 
ten  thousand  miles  across  the  ocean  to  find  through  this  brilliant 
son  of  America  the  faith  and  hope  in  our  country  again. 

For  the  sake  of  his  noble  and  serviceable  work  in  Siam,  as  well 
as  what  he  has  been  to  us,  students  far  from  home,  we  venture  to 
appeal  to  Professor  Westengard 's  American  friends  to  be  persuaded 
not  to  feel  so  keenly  the  regret  for  his  long  absence  during  his  best 
years;  but  rather  to  rejoice  in  being  able  to  give,  through  this  one 
of  your  most  brilliant  countrymen,  so  much  strength  and  happiness 
to  a  small  and  friendly  people. 

A  Siamese  Student, 

On  behalf  of  all  the  Siamese  students. 
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TT  was  singular  that  Mr.  Westengard  should  have  returned  to  the 
•*•  Law  School  to  become  Bemis  Professor  of  International  Law,  in 
the  fall  of  the  year  191 5,  at  the  precise  time  when  events  were  be- 
ginning both  to  disclose  and  to  increase  the  practical  importance 
of  the  law  of  nations.  The  world  had  suddenly  found  that  the 
regulation  of  international  conduct  was,  for  the  time  being,  a  great 
deal  more  exigent  than  the  regulation  of  individual  relations;  and, 
accordingly,  the  study  of  international  law  was  greatly  developing 
everywhere,  even  in  that  most  utilitarian  of  educational  institu- 
tions, the  Law  School.  A  relatively  large  number  of  men  took 
Mr.  Westengard's  course,  and  when  he  came,  in  1916,  to  teach 
Admiralty,  a  number  elected  that  course  also. 

It  was  in  the  work  of  these  courses,  and  of  the  graduate  course 
in  war  problems,  that  Mr.  Westengard's  heart  really  lay,  I  think. 
He  taught  property  and  torts  well,  and  he  was  interested  in  them 
both;  but  I  am  sure  that  he  had  not,  for  either  of  them,  the  keen 
enthusiasm  that  a  delicate  question  of  international  law,  or  a  vivid, 
picturesque,  and  frequently  intricate  question  of  admiralty  would 
promptly  arouse  in  him.  He  was  a  master  of  the  technical  reason- 
ing required  for  the  problems  (often  such  dry  ones)  of  the  common 
law;  but  he  preferred  those  fascinating  questions  whose  solution 
sometimes  took  one  back  to  the  laws  of  Oleron,  the  "Black  Book  of 
the  Admiralty,"  or  the  "  De  Jure  Belli  et  Pacis  "  of  Hugo  de  Groot; 
upon  the  answer  to  which  might  rest  the  action  of  a  nation;  and  in 
whose  determination  heavy  and  inextricable  cords  of  policy  so  often 
pulled  one  way  and  another.  The  law  governing  the  rights  and 
duties  of  neutrals,  for  instance,  was  to  Mr.  Westengard  peculiarly 
vital:  he  once  said  (speaking  of  the  Netherlands  and  the  Scandi- 
navian coxmtries),  "My  heart  bleeds  for  the  poor  neutrals!" 

As  has  been  said,  Mr.  Westengard  returned  to  the  Law  School, 
after  a  most  honorable  and  successful  career  in  Siam  (during  the 
course  of  which  that  country  had  achieved  the  fullest  measure  of 
independent  sovereignty),  at  a  fortimate  time.  He  brought  to  his 
new  duties  not  only  much  experience  in  diplomatic  practice  and  in 
the  administration  of  international  law,  but  also  wide  learning, 
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sound  judgment,  and  a  certain  quality  of  intellectual  candor  and 
courage  which  contrasted  oddly  with  his  habitual  caution.  He 
could  neither  be  forced  nor  manoeuvered  into  taking  a  position, 
however  safe  and  sound  it  might  seem,  until  he  had  convinced  him- 
self that  it  was,  not  probably,  but  surely,  so.  But  once  he  had  con- 
vinced himself  of  this,  he  did  not  hesitate  to  express  an  opinion 
which  others,  and  those  the  greatest  of  authorities,  might  not  share. 
Thus,  when  the  Supreme  Court  afl&rmed  the  District  Court's 
decision  in  the  celebrated  case  of  The  Appam,  Mr.  Westengard, 
after  giving  the  opinion  of  the  court  more  consideration  than  the 
writer  of  the  opinion  appeared  to  have  given  to  the  case,  did  not 
hesitate  to  say  (without  going  into  other  serious  questions  pre- 
sented by  the  decision),  that  he  wished  the  court  could  have  felt 
free  to  explain,  at  a  httle  more  length,  its  reasons  for  making  so 
distinct  an  addition  to  what  had  been,  for  more  than  a  century,  the 
settled  jurisdiction  of  neutral  courts  of  admiralty. 

Mr.  Westengard  came  back  to  the  Law  School  at  a  fortunate  time, 
but  he  had  only  a  short  period  in  which  to  make  a  record  of  his 
presence.  He  must  have  wished,  when  he  began  to  teach  inter- 
national law,  to  turn  out,  as  the  finished  product  of  his  courses,  men 
whose  diligence  would  make  the  Hbrary  of  the  Marquis  de  Olivart 
an  asset  to  the  nation,  men  who,  by  reason  of  the  intensive  training 
of  the  case  system,  would  become,  not  pubHcists  who  wrote  upon 
international  law,  but  real  international  lawyers.  This,  in  a  small 
measure  only,  he  may  have  been  permitted  to  do.  But  he  did 
succeed  in  imbuing  his  pupils  with  a  realization  of  the  inherent 
fallacy  of  inter  arma  leges  silent,  with  a  belief  that  the  highest 
national  service  is  the  establishment  of  international  law,  and  with 
a  deep  personal  affection  for  himself. 

John  Raehurn  Green. 
Department  of  State, 
Washington,  D.  C. 
November  4, 19 18. 
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NAPOLEON  AND   HIS   CODE^ 

"  /  will  go  down  to  history  with  the  code  in  my  hand."  —  Bonapahte. 

AS  we  pass  the  centennial  of  the  great  tragedy  of  Waterloo  it 
-^^  may  seem  surprising  to  find  the  fame  of  its  principal  victim 
more  secure  than  ever.  Napoleon  Bonaparte  has  unquestionably 
become  the  most  striking  figure  in  modern  history.  Others  may 
have  been  more  conspicuous  in  a  single  country,  as  Washington 
in  America,  or  in  some  particular  fine  of  human  activity,  as 
Shakespeare  in  literature,  or  Darwin  in  science;  but  no  modern 
character  has  so  completely  riveted  the  attention  of  the  entire 
world  for  so  long  a  time,  and  become  so  distinguished  in  so  many 
di£ferent  lines  as  Napoleon. 

We  know  him  best  as  a  strategist.  But  he  was  also  distinguished 
as  a  diplomatist;  not  less  so  as  a  statesman  and  an  administrator, 
and  finally,  and  most  successfully  of  all,  as  a  lawgiver. 

It  is  with  the  last-named  role  that  we  are  concerned  here.  Na- 
poleon's military  achievements  have  largely  vanished;  they  were 
spectacular  and  highly  successful  from  a  temporary  standpoint, 
but  as  he  himself  predicted,  they  have  become  "lost  in  the  vortex 
of  revolutions"  and  yielded  no  permanent  results  except  to  mili- 

1  Bibliographical  Note.  —  The  literature  of  the  Code  Napol6on  is  voluminous 
and  constantly  increasing.  The  Cambridge  Modern  History  alone  (Vol.  IX,  808, 
809)  contains  a  bibliography  of  about  fifty  titles,  mostly  French.  The  discussions 
accompanying  the  Code  at  its  pubhcation  filled  no  less  than  eight  voliunes,  while  the 
memorial  papers  published  in  connection  with  the  observance  of  its  centennial  (at 
which  the  American  government  was  officially  represented)  number  forty  and  are 
contained  in  two  portly  tomes. 

In  EngUsh  the  most  complete  discussion  of  the  origin  and  history  of  the  Code 
appears  to  be  that  from  the  pen  of  Prof.  H.  A.  L.  Fisher,  of  Oxford  University. 
The  translation  in  the  Continental  Legal  History  Series  of  Brissaud's  Manual 
has  opened  a  wealth  of  material  to  EngUsh  readers  and,  with  the  suggestive,  though 
all  too  scant,  articles  of  Esmein  (Professor  of  Law  in  the  University  of  Paris)  in  the 
new  Encyclopaedia  Britannica  (Vols.  VI,  X),  clarify  the  subject  from  the  French 
viewpoint.  The  centenary  of  the  Code  is  the  subject  of  an  article  by  Sir  Courtenay 
Ilbert  in  the  Journal  for  the  Society  of  Comparative  Legislation  (n.  s.),  Vol. 
VI,  218.  In  1906,  Mr.  U.  M.  Rose  delivered  an  address  on  the  Code  before  the  bar 
associations  of  Arkansas  and  Texas,  which  was  afterward  published  in  40  Am.  L.  Rev. 
833-54,  and  there  are  other  magazine  articles  in  English  on  the  subject.  See,  e.  g., 
"The  Code  Napol6on,"  by  W.  W.  Smithers,  40  Am.  L.  Rev.  (n.  s.)  127. 
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tary  science.  His  diplomacy  brought  little  to  France  that  remains. 
His  statesmanship  and  administration  benefited  that  country  and 
their  results  continue  there.  But  his  greatest  achievement,  that 
which  endures  to-day,  the  one  feature  of  Napoleon's  career  which 
now  influences  the  world  beyond  France  and  which  is  growing  in 
recognition  as  the  years  pass,  was  his  work  as  a  lawgiver  and  a 
codifier. 

Earlier  Scheaces  of  Codification 

The  legal  chaos  that  prevailed  in  France  before  the  Revolution 
had  engaged  the  attention  of  eminent  Frenchmen  for  centuries.  A 
single  code  for  the  whole  country  was  the  dream  of  King  Louis  XI 
in  the  fifteenth  century,  of  Dimioulin  (1500-66)  and  Brisson  in 
the  sixteenth,  of  Colbert  and  Lamoignon  in  the  seventeenth,  and  of 
D'Aguesseau  in  the  eighteenth.  The  four  last  named  made  sub- 
stantial contributions  toward  such  a  project  —  Brisson, ^  by  his 
compilation  of  the  Ordinances  in  force  under  Henry  III,  Colbert 
and  Lamoignon,  through  the  more  celebrated  Ordinances  ^  bearing 
the  name  of  Louis  XIV,  and  D'Aguesseau,  whose  Ordinances  on 
wills,  gifts,  and  entails  appeared  between  1731  and  1747,  and  "were 
thorough  codifications."  ^ 

The  States-General  of  1560  voted  for  a  code,  and  those  of  1576 
and  1 6 14  again  recommended  one,  and  when,  on  June  17,  1789,  that 
body  became  the  National  Assembly  and  seized  the  sovereign 
power,  these  juridical  evils  of  the  old  regime  were  among  the  first 
to  be  denounced.    Everyone  recognized  their  enormity,  but  prac- 

*  "About  1580,  a  celebrated  jurisconsult,  Barnaby  Brisson  (Brissonius) ,  Advocate- 
General  of  the  Parliament  of  Paris,  and  author  of  a  widely  used  dictionary  of  law  ('  De 
verborumsignificatione'),  compiled  a  systematic  collection  of  the  principal  provisions 
contained  in  the  Ordinances  in  force  under  Henry  III.  This  prince,  ambitious,  it  was 
said,  to  rival  the  glory  of  such  men  as  Theodosius  and  Justinian,  was  about  to  give  it 
royal  sanction;  but  his  death  in  1589  prevented  this.  Brisson's  work  was  published 
after  his  death  imder  the  title  of  'Code  Henri  III,  Basilica.'"  Brissaud,  Manuel 
d'histoire  du  droit  franqais,  §  3,  346  et  seq.,  translation  in  i  Continental  Legal 
History  Series,  264. 

'  These  included  the  Civil  Procedure  Ordinance  of  1667,  intended  to  expedite  and 
cheapen  litigation  but  which  also  limited  judicial  discretion;  the  Criminal  Ordinance 
of  1670,  really  restricted  to  procedure  and  antiquated  in  many  of  its  provisions  though 
possessing  "much  merit";  the  Ordinance  of  Commerce  (1673),  mainly  the  work  of 
Jacques  Savary,  a  Paris  merchant;  and  the  Ordinance  of  the  Marine  (1681),  a  careful 
codification  of  maritime  law.    Id.,  264-65,  279. 

*  Id.,  279.     Cf.  269. 
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tical  remedies  were  wanting.  The  deputies  all  said:  "We  must 
have  a  code,"  and  after  more  than  a  year  they  adopted  a  resolution 
calling  for  "a  general  code  of  clear  and  simple  laws." 

But,  notwithstanding  the  fact  that  nearly  one  half  the  member- 
ship of  the  Assemblee  Constituante  was  composed  of  lawyers,  noth- 
ing further  in  that  direction  seems  to  have  been  accomplished 
by  that  body.  The  Constitution  of  1791,  framed  by  the  same  As- 
sembly, embodied  the  promise  of  a  code  and  the  short-lived  Legis- 
lative Assembly  of  the  same  year  dealt  with  the  problem  in  a  feeble 
way.  Its  successor,  the  National  Convention,  which  contained 
very  few  lawyers,  took  up  the  subject  in  1793,  impelled,  it  is  thought, 
by  the  accumulating  mass  of  new  legislation,  and  in  July  of  that 
year,  appointed  a  committee  "to  replace  the  chaos  of  old  laws  and 
customs"  and  ordered  it  to  report  a  draft  within  one  month.  The 
Committee  consisted  of  Cambaceres,  probably  the  most  learned 
lawyer  in  the  Convention,  Treilhard,  Berlier,  Merlin  de  Douai, 
and  Thibaudeau,  and  its  draft,  mainly  the  work  of  the  first  named, 
as  chairman,  was  presented,^  pursuant  to  order  on  August  9. 

"This  plan  was  remarkable  for  its  excessive  brevity;  there  was  only 
one  article  for  certificates  of  civil  status,  only  one  for  domicile,  and  the 
rest  in  proportion;  the  whole  consisted  of  six  hundred  and  ninety-five 
articles.  Such  a  Code  would  have  been  very  dangerous,  for  many  im- 
portant points  were  not  touched  upon,  and  judges  would  have  found 
themselves  without  guidance  and  without  control.  This  feature  of  it, 
however,  was  deliberately  adopted  by  its  drafters.  The  Convention 
professed  a  profound  contempt  for  the  Roman  law  and  the  Customary 
law,  which  they  looked  upon  as  barbarian  and  degenerate  systems. 
They  aimed  (says  Barrere)  to  realize  the  dream  of  philosophers  —  to 
make  the  laws  simple,  democratic,  and  accessible  to  every  citizen.  Be- 
sides this  defect  in  form,  Cambaceres'  draft  was  too  much  inspired  by 
the  revolutionary  ideas  of  the  day."  ^ 

Mr.  Rose^  refers  to  it  as  "hardly  anything  more  than  a  collec- 
tion of  moral  maxims  and  in  fact  no  code  at  all."  On  the  other 
hand  Mr.  Smithers  ^  thinks  that  "the  ensemble  .  .  .  embraced  a 

•  "In  the  bombastic  language  suited  to  the  time  and  the  occasion."  Rose,  "The 
Code  Napol6on,"  40  Am.  L.  Rev.  833,  845. 

•  Planiol,  TRAiTf  £l£mentaire  dk  droit  civil,  5  ed.,  1908,  translation  in  i 
Continental  Legal  History  Series,  280. 

'  Supra. 

•  "The  Code  Napolfion,"  40  Am.  L.  Reg.  (n.  s.)  127,  139. 
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set  of  positive  laws  well  suited  to  the  whole  of  France."  Be  that 
as  it  may,  the  Convention  considered  the  work  "too  complex"  and 
on  November  third  referred  it  back  to  the  Committee  to  be  "sim- 
plified." Nothing  more  came  of  it,  however,  nor  of  a  subsequent 
draft  of  two  hundred  and  ninety-seven  brief  articles  which  Cam- 
baceres  later  presented  to  the  Convention;^  and  after  a  vain  effort 
by  him  to  interest  the  Council  of  Five  Hundred  in  the  project,  it 
was  allowed  to  languish  for  the»remainder  of  the  eighteenth  century. 

Napoleon's  Code  Commission 

Bonaparte  was  now  first  consul,  and  the  victory  of  Marengo 
gave  him  leisure  for  the  pursuits  of  peace.  More  than  any  man  in 
France  he  saw  that  its  greatest  need  was  a  thorough  overhauling 
and  unification  of  its  laws.  But  still  more  he  alone  discerned  the 
means  by  which  reform  was  to  be  brought  about.  Napoleon  dis- 
carded the  old  committee  of  the  Assembly.  He  considered  that  it 
had  demonstrated  its  incapacity,  and  on  August  13,  1800,  he  pro- 
ceeded to  appoint  a  new  commission  to  draft  a  real  code.  This 
was  eleven  years  after  the  outbreak  of  the  Revolution,  one  of  the 
purposes  of  which  was  to  reform  the  laws.  Little  had  been  ac- 
complished in  this  direction  in  all  that  time,  though  startling 
changes  had  been  taking  place  along  other  Hnes.  Napoleon 
proceeded  to  look  for  the  ablest  and  most  competent  men  in 
the  whole  country;  he  disregarded  all  other  considerations;  he 
appointed  no  man  as  a  codifier  because  of  pohtical  affiliations; 
and  he  omitted  none  because  of  personal  dislike.  Of  the  four 
who  were  selected  everyone  was  past  middle  age  and  a  conserva- 
tive, at  heart  attached  to  the  old  regime,  and  Napoleon  knew  it. 
He  recognized  perfectly  well  that  their  natural  sympathies  were 
with  the  past. 

At  the  head  of  the  commission  he  appointed  Tronchet,  aged 
seventy-three,  and  president  of  the  Cour  de  Cassation.  And  what 
were  Tronchet's  antecedents  ?  He  was  one  of  the  counsel  who  had 
defended  Loms  XVI  when  prosecuted  and  finally  executed  by  the 
revolutionists.  In  fact,  he  was  called  "The  Nestor  of  the  Aris- 
tocracy." Can  one  imagine  a  more  remarkable  appointment  than 
that  of  a  man  who  was  practically  the  legal  representative  of  the 

•  Planiol,  supra. 
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old  regime,  and  who  was  thus  placed  at  the  head  of  a  commission 
to  codify  the  laws  of  new  France?  Yet  Napoleon  said  of  him 
later  that  he  had  been  "the  soul  of  the  debates  in  the  Council 
of  State."  1° 

Next  in  importance  was  Portalis,  a  Provencal,  who  had  suffered 
imprisonment  during  the  Revolution.  He  has  been  called  "  "  the 
philosopher  of  the  commission, "  for  he  "was  specially  distinguished 
in  the  art  of  legal  and  philosophical  exposition."  ^^ 

Then  came  Bigot  de  Preameneu,  a  native  of  Rennes  and  a  mild 
supporter  of  the  Revolution,  but  obliged  to  hide  during  the  Terror. 
At  the  time  of  his  appointment  he  was  "government  commissioner" 
in  the  Cour  de  Cassation}^  It  has  been  said  that  his  "adroitness 
and  pliancy  were  destined  to  be  proved  in  more  fields  than 
one." 

Finally  there  was  Malleville,  who  had  been  a  practitioner  at 
Bordeaux  and  later  a  Judge  of  the  [Cour  de  Cassation.  He  is  said 
to  have  been  "profoimdly  versed  in  the  Roman  Law"  and  became 
"the  first  of  a  long  line  of  commentators  on  the  Code,"  which  he 
assisted  in  drafting." 

And  not  only  was  this  coromission  distinguished  in  its  personnel 
from  the  individual  standpoint;  it  was  also  collectively  a  represen- 
tative one.  For  Tronchet  and  Malleville  came  from  the  bench, 
bringing  to  the  work  of  the  commission  the  benefits  of  judicial  ex- 
perience; Portalis  and  Bigot,  per  contra,  represented  the  bar  with 
a  training  no  less  valuable.  Again  Tronchet  and  Bigot  came  from 
*'le  pays  du  droit  coutumier^^  and  were  schooled  "in  the  Parlement 
and  the  custom  of  Paris."  On  the  other  hand,  "Portalis  and  Malle- 
ville represented  the  legal  traditions  of  the  land  of  written  law." 
This  combination  of  elements  and  experience  was  ideal,  and  it  is 
easy  to  understand  how  the  outcome  was  a  "compromise  between 
northern  Teutonism  and  the  Latin  inheritance  of  the  south."  ^^ 

1"  I  Continental  Legal  History  Series,  287. 

"  Id.  The  same  author  adds:  "Possibly  he  has  been  too  highly  praised.  As  a 
philosopher,  he  certainly  did  not  possess  an  original  mind;  he  attained  only  the  heights 
of  mediocrity;  and  his  style,  filled  with  the  phraseology  of  the  period,  was  soon  anti- 
quated. But  he  was  not  a  mere  jurist;  he  was  an  enlightened  man,  with  an  open  mind, 
and  a  marked  moderation;  and  it  is  for  this  that  we  should  especially  thank  him." 

^  9  Cambridge  Modern  History,  150. 

"  I  Continental  Legal  History  Series,  281. 
"    "  9  Cambridge  Modern  History,  150. 

»  Id.,  151. 
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Models  and  Sources  ^^ 

The  idea  of  a  civil  code,  i.  e.,  one  devoted  exclusively  to  private, 
substantive  law  seems  to  have  originated  here.  Certainly  the 
Roman  prototypes  furnished  no  model.  The  nearest  approach  to 
one  was  probably  the  Institutes  of  Justinian  with  its  four  books, 
the  first  three  of  which  treated  respectively  of  Persons,  Property 
and  Obligations  —  the  Gaian  ^'  order  followed  in  the  main  by  the 
French  draftsmen.  But  the  fourth  book  of  the  Institutes  treated 
of  actions,  which  the  French  now  relegated  to  a  separate  code, , 
that  of  Procedure  Civile.  Similarly  the  other  special  codes  eventually 
evolved  in  France  —  Penal,  Commercial,  and  Criminal  Procedure 
(Instruction  Criminelle)  —  were  all  departures  from  Roman  pro- 
totypes. Justinian's  Code,  indeed,  contained  more  public  and 
criminal  law  than  did  the  Digest,  but  neither  was  devoted  exclu- 
sively to  any  particular  branch,  and  no  clear  distinction  was  made 
between  remedial  and  substantive  law. 

But  if  the  scope  and  arrangement  of  the  draft  code  were  original 
its  contents  were  not.  Even  the  finished  instrument  contained 
little  new  law,  and  that  seems  to  have  been  largely  added  by  Na- 
poleon himself.  The  original  draft,  as  it  came  from  the  hands  of 
the  Commission,  was  mainly  a  purged  reproduction  in  codified 
form  of  the  existing  French  law. 

"Little  is  known  of  the  special  training  through  which  the  true 
authors  of  this  work  had  passed;  but  in  the  form  which  it  ultimately 
assumed,  when  published  as  the  Code  Napoleon,  it  may  be  described, 
without  great  inaccuracy,  as  a  compendium  of  the  rules  of  Roman  law 
then  practised  in  France,  cleared  of  all  feudal  admixtiu-e  —  such  rules, 
however,  being  in  all  cases  taken  with  the  extensions  given  to  them, 
and  the  interpretations  put  upon  them  by  one  or  two  eminent  French 
jurists,  and  particularly  by  Pothier."  ^^ 

Commentators.  —  The  last-named  author's  Traite  des  Obliga- 
tions had  appeared  in  1761,  about  a  generation  before  these 
draftsmen  began  their  work,  and  one  writer  goes  so  far  as  to  say 

"  On  this  topic  see  generally  Dtifour,  Code  civil  avec  les  soltrces  ou  toutes 
SES  DISPOSITIONS  ONT  6t£  PUISNES  (Paris,  1806),  four  volumes ;  Dard,  Conference 
Du  Code  civil  avec  les  lois  anciennes,  4  ed.,  1827. 

1^  "It  is,  mutatis  mutandis,  practically  the  same  division  as  that  of  Blackstone's 
Commentaries."    Esmein,  6  Encyclopaedia  Britannica,  ii  ed.,  634,  635. 

"  Maine,  Village  Communities,  7  ed.,  356-58. 
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that  "three-fourths  of  the  Code  were  extracted"  "  therefrom,  and 
that  "the  law  of  contract  is  taken  ahnost  bodily  from  Domat  and 
Pothier."  ^°  Domat,  whose  work  on  Lois  Civiles  had  been  first 
pubUshed  in  1694,  was  one  of  the  few  French  counterparts  of  the 
English  institutional  writers  like  Coke,  Hale,  and  Blackstone,  all 
of  whose  works  were  then  current  in  England.  In  fact,  French 
legal  literature  then,  as  compared  with  English,  or  even  Spanish, 
was  meager.  It  has  even  been  characterized  as  "pitiable,"  ^^ 
though  this  hardly  seems  appropriate  in  view  of  other  equally 
authoritative  estimates  of  the  preceding  French  jurists,^^  to  say 
nothing  of  the  encyclopedists  who  so  profoundly  influenced  the 
legal  as  well  as  political  philosophy  of  the  Revolution.  Their 
themes,  however,  were  mostly  remote  from  the  paths  followed  by 
the  framers  of  the  Civil  Code,  who  seem  to  have  confined  their 
study  of  commentaries  to  a  few  well-known  ones  which  they, 
nevertheless,  utilized  thoroughly. 

Grandes  Ordonnances.  —  "  Certain  parts  (of  the  Roman  law 
current  in  France)  had  already  been  codified,"  observes  Esmein,^ 
"  in  the  Grandes  Ordonnances  which  were  the  work  of  D'Aguesseau." 
Three  of  these,  framed  by  that  eminent  chancellor  during  the 
years  1731-47,  were  especially  important  sources.  "Upon  the 
topics  which  they  covered,"  it  has  been  said,  " — wills,  gifts,  and 
entails  —  he  virtually  wrote  in  advance  entire  chapters  of  the 
future  Civil  Code  of  Napoleon,"  ^^  Other  Royal  Ordinances  were 
utilized  like  that  of  April,  1667,  relating  to  certificate  of  civil  status, 
and  to  evidence;  that  of  MouUns  (1566)  on  the  last-named  subject, 
and  the  Edict  of  1771  concerning  mortgage  redemption.^ 

"  Professor  Fisher  in  9  Cambridge  Modern  History,  161.  Of  Pothier's  works 
as  a  whole  it  has  been  said:  "They  extraordinarily  simplified  the  work  to  be  done 
by  the  framers  of  the  Civil  Code ;  it  has  been  said  of  them  that  they  were  an 
advance  Commentary  upon  the  Code."  i  Continental  Legal  History  Series, 
270. 

'°  9  Cambiudge  Modern  History,  162. 

»  Id.,  161. 

*2  "Their  juridical  tact,  their  ease  of  expression,  their  fine  sense  of  analogy  and 
harmony,  and  (if  they  may  be  judged  by  the  highest  names  among  them)  their  pas- 
sionate devotion  to  their  conceptions  of  justice,  were  as  remarkable  as  the  singular 
variety  of  talent  which  they  included,  a  variety  covering  the  whole  groimd  between 
the  opposite  poles  of  Cujas  and  Montesquieu,  of  D'Aguesseau  and  Dimioulin."  Maine, 
Ancient  Law,  80. 

"  6  Encyclopaedia  Britannica,  ii  ed.,  634. 

**  I  Continental  Legal  History  Series,  269.  "  Id.,  286. 
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Custom. — Then  there  were  the  Livres  de  Couiumes  and  other 
sources  of  customary  law.  For  just  as  in  England  there  was  a 
Custom  of  London,^^  so  in  France  there  arose  the  Custom  of  Paris 
—  the  legal  system  of  the  capital  and  the  surrounding  country 
which  gradually  acquired  a  predominance  ^^  over  the  other  legal 
systems  or  "customs"  of  the  realm.  The  Custom  of  Paris,  e.  g., 
became  the  form  of  the  French  law  that  found  its  way  to  America 
when  France  first  became  a  colonial  power,  and  even  acquired  some 
foothold  in  territory  subsequently  formed  into  states  of  the  Union.^^ 
At  first  these  customs,  like  similar  systems  elsewhere,  were  un- 
written, but  "for  at  least  two  centuries  before  the  Revolution,  the 
French  Droit  Coutumier,  though  still  conventionally  opposed  to 
the  Droit  Ecrit,  or  Roman  law,  had  itself  become  written  law;  no- 
body pretended  to  look  for  it  elsewhere  than  in  Royal  Ordinances, 
or  in  the  Livres  de  Coutumes,  or  in  the  tomes  of  the  Feudists."  ^^ 
Thus  the  Custom  of  Paris  had  been  reduced  to  writing  before  1580, 
for  the  revised  text  of  that  year  was  used  by  the  framers  of  the 
draft  code  and  was  especially  famiUar  to  Tronchet  and  Bigot. 
From  this  customary  law  was  largely  derived  the  material  relating 
to  the  conjugal  partnership,  the  disabilities  of  married  women, 
and  certain  provisions  as  to  succession.^" 

Other  Sources.  —  The  decisions  of  the  parlements  were  resorted 
to  for  subjects  like  "absence,"  which  bore  likewise  upon  the  mar- 
riage portion  and  the  conjugal  partnership.^^  Rules  of  the  canon 
law  governing  legitimation  and  marriage  were  retained  ,^2  though 
the  last  named,  as  well  as  legal  age  and  mortgages,  had  been  the 
subject  of  revolutionary  legislation.^ 

^  I  Blackstone's  Commentaries,  75,  76;  3  Id.,  334. 

"  "The  Code  was  drafted  in  Paris,  in  the  very  centre  of  the  countries  of  Customs; 
most  of  the  Councillors  of  State  came  from  the  provinces  of  the  North;  the  Parlia- 
ment of  Paris  had  played  a  preponderating  part  in  the  old  law.  There  is  therefore 
nothing  astonishing  in  the  predominance  of  the  spirit  of  the  Customs;  the  opposite 
would  have  been  an  historical  anomaly."  i  Continental  Legal  History  Series, 
286. 

^'  As  Michigan,  Lorman  v.  Benson,  8  Mich.  18,  25  (i860),  and  Wisconsin,  Cobum 
V.  Harvey,  i8  Wis.  147  (1864). 

"  Maine,  Village  Communities,  7  ed.,  363-64.  The  least  use  appears  to  have 
been  made  of  the  latter.    40  Am.  L.  Rev.  851. 

*"  I  Continental  Legal  History  Series,  286. 

»i  Id.  ^  Id. 

**  This  was  partly  embodied  in  the  Bulletin  des  lois  de  la  R^publique  francaise 
compiled  by  order  of  the  convention  after  1794  and  containing  not  only  the  recom- 
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The  Draft  Code 

Mr.  Rose  in  his  Bar  Association  address  observes: 

"The  draft  of  the  code  was  finished  in  four  months.  It  is  perfectly 
plain  that  such  an  expeditious  result  could  not  have  been  accomplished 
if  it  had  not  been  for  the  previously  accumulated  materials  and  arduous 
labors  of  Cambaceres  and  his  committees."  ^ 

The  present  writer  has  been  unable  to  find  confirmation  of 
this  view.  "An  expeditious  result"  was  one  of  the  conditions  upon 
which  the  commission  was  set  to  work.  It  was  appointed  on 
August  12,  1800,  "with  instructions  to  bring  the  work  to  a  con- 
clusion in  the  following  November."  ^  And  it  seems  clear  that 
obedience  to  these  instructions,  rather  than  a  feeling  that  the  task 
was  "finished,"  caused  the  draft  to  be  reported  when  it  was. 

The  Code  has  been  called  "a  hasty  piece  of  work,"  ^®  and  this 
was  certainly  the  view  taken  in  the  Tribunate  when  the  draft  was 
before  it.^^  At  any  rate  the  "materials"  were  limited  and  were 
quite  as  accessible  to  the  draftsmen  as  to  their  predecessors.  Be- 
sides, it  was  Napoleon's  experience  with  the  old  committee  and 
his  belief  that  in  six  years  it  had  accompUshed  practically  nothing 
which  appears  to  have  led  him  to  insist  now  upon  prompt  action. 
Here,  as  always,  he  was  looking  for  results.  And  just  as  the  Aus- 
trian generals,  whom  he  had  vanquished  —  sometimes  with  half 
their  force  —  had  complained,  "This  man  violates  the  principles 
of  strategy,"  so  now  the  reactionary  defenders  of  the  old  legal 
regime  saw  in  expedition  only  innovation.  But  Napoleon  was 
equally  at  home  whether  opposing  an  armed  force  or  an  outworn 
jurisprudence,  and  the  outcome  in  either  case  usually  vindicated 
his  methods. 

Reference  and  Revision 

The  draft  was  never  intended  by  its  promoter  to  be  anything 
more  than  what  the  French  call  a  projet  —  a  mere  step  toward  the 
final  result.    Napoleon  wanted  these  men  of  learning  in  the  old  law 

mendations  of  the  Cambaceres  committee  but  other  legislation.    See  Smithers,  "The 
Code  Napol6on,"  40  Am.  L.  Reg.  (n.  s.)   127,  139,  140. 

"  40  Am.  L.  Rev.  833,  849. 

**  9  Cambridge  Modern  History,  150. 

^  Id.,  162. 

"Id.,  153- 
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to  construct  a  framework  upon  which  he  and  others  could  labor  by 
dissecting,  discussing,  testing  and  remodelling  so  as  to  fit  modern 
conditions.  Following  the  same  policy  he  directed  the  draft  to 
be  sent  next  to  the  judiciary  for  comment  and  criticism  to  be 
submitted  within  three  months.  This  done,  the  instrument  was 
submitted  for  examination  and  revision  to  the  legislative  section 
of  the  Council  of  State,  and  then  to  the  whole  Council,  where 
Napoleon's  direct  participation  commenced. 

NAPOLEON'S  PART 

In  the  opinion  of  Professor  Esmein^^  "the  part  that  Napoleon 
took  in  framing  it  [the  Code]  was  not  very  important"  and  "in- 
teresting as  his  observations  occasionally  are,  he  cannot  be  con- 
sidered as  a  serious  collaborator  in  this  great  work."  But  the  same 
author  states  that,  "in  the  discussions  of  the  general  assembly  of 
the  council  of  state  that  Napoleon  took  part,  in  97  cases  out  of  102 
in  the  capacity  of  chairman"  ^^  and  it  seems  clear  from  this  that 
his  share  in  the  process  of  codification  was  by  no  means  formal  or 
perfunctory  —  much  less  a  nominal  one  like  Justinian's.  More- 
over other  critics,  even  if  unfriendly  to  Napoleon,  are  disposed  to 
place  a  higher  estimate  upon  the  value  of  his  labors  in  this  con- 
nection. One'*"  of  them  summarizes  Napoleon's  direct  contribu- 
tions to  the  subject  matter  of  the  Code  as  including  the  articles 
governing  the  civil  status  of  soldiers  (Arts.  93-98)  and  aliens 
(Arts.  II,  726,  912),  the  latter  being  discriminatory,  and  the  systems 
of  adoption  and  divorce  by  mutual  consent.  But  his  influence 
extended  much  farther. 

A  none  too  friendly  critic^  observes: 

".  .  .his  contributions  to  the  discussion  were  a  series  of  splendid 
surprises,  occasionally  appropriate  and  decisive,  occasionally  involved 
in  the  gleaming  tissues  of  a  dream,  but  always  stamped  with  the  mark  of 
genius  and  glowing  with  the  impulses  of  a  fresh  and  impetuous  temper- 
ament. 

"  6  Encyclopaedia  Britannica,  ii  ed.,  634. 

"  Id.  Mr.  Rose  (40  Am.  L.  Rev.  832,  850)  speaks  of  "102  sessions,  over  57  of 
which  he  presided,"  while  the  Cambridge  Modern  History  (Vol.  IX,  151)  mentions 
35  out  of  87. 

*"  I  Continental  Legal  History  Series,  288. 

*^  H.  A.  L.  Fisher  in  9  Cambridge  Modern  History,  151,  164. 
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"...  to  Bonaparte's  presence  we  may  ascribe  the  fact  that  the  civil 
law  of  France  was  codified,  not  only  with  more  scrupulosity  than  other 
portions  of  French  law,  but  also  with  a  livelier  sense  of  the  general  in- 
terests of  the  State.  What  those  interests  were,  Bonaparte  knew.  They 
were  civil  equality,  healthy  family  life,  secure  bulwarks  to  property, 
religious  toleration,  a  government  raised  above  the  howls  of  faction. 
This  is  the  pohcy  which  he  stamped  upon  the  Civil  Code." 

We  have,  too,  the  testimony  of  an  eye-witness,  Thibaudeau,  as 
to  the  ease  with  which  he  maintained  his  positions  in  debates  with 
men  who  had  made  law  a  lifelong  study.    Another  has  said : 

"On  some  points  his  influence  may  seem  to  have  been  unfortunate. 
But  how  small  a  price  for  the  rest  ?  His  all-powerful  will  was  the  lever 
removing  all  obstacles.  His  energy  and  (why  ignore  it?)  his  ambition 
were  the  instruments  to  which  we  owe  the  achievement  of  the  great 
task,  —  a  task  which  had  been  unfulfilled  for  centuries,  and,  but  for 
him,  might  still  in  our  own  day  have  remained  undone."  ^ 

Yet  Napoleon,  though  the  son  of  a  lawyer,  never  took  a  law 
course;  his  training  was  only  at  a  military  school;  and  he  had  a 
hearty  dislike  for  the  noblesse  de  la  robe,  as  the  bar  is  called  in 
•France,  though  he  never  allowed  this  feeling  to  deprive  the  country 
of  needed  professional  talent.  How  did  he  learn  his  law?  Simply 
by  utilizing  all  his  odd  moments.  Once,  while  a  lieutenant,  he 
committed  some  trivial  ojffense  and  was  confined  for  several  days  in 
the  guardhouse.  The  room  contained  a  Latin  copy  of  Justinian's 
Digest,  which  Napoleon's  intensely  active  mind  seized  upon,  and, 
through  his  prodigious  memory,  absorbed.*^  When  presiding  over 
the  deliberations  of  the  Council  upon  the  draft  code  he  was  always 
quoting  the  Digest,  and  the  members  were  asking  each  other: 
WTiere  did  the  First  Consul  get  his  knowledge  of  Roman  law? 
They  might  have  found  the  answer  in  the  poet's  words: 

"The  heights  by  great  men  reached  and  kept 
Were  not  attained  by  sudden  flight; 
But  they,  while  their  companions  slept, 
Were  toiling  upward  through  the  night." 

How  applicable  this  to  one  who  did  a  giant's  work,  sleeping  only 
four  or  five  hours  out  of  twenty-four. 

**  I  Continental  Legal  History  Series,  289. 
*»  Wells,  Things  Not  Generally  Known,  105. 
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Napoleon  had  also  studied  ^  Montesquieu,  and  although  he  did 
not  accept  all  of  the  latter's  political  philosophy  he  could  hardly 
have  escaped  (and  evidently  did  not)  the  influence  of  writings  of 
whose  author  it  has  been  said: 

"He  is  the  first  to  conceive  of  the  law  as  a  true  science,  to  identify 
its  method  with  that  of  the  natural  sciences,  to  discover  the  laws  of  the 
growth  of  law,  and  to  subsimie  all  its  facts  within  the  boundaries  of 
general  formulae.  His  scheme  may  have  since  been  perfected  as  to 
detail;  but  the  conception  has  remaiaed  the  same;  it  has  never  been 
improved  upon.  And  besides  propounding  this  broad  truth,  in  his 
'Esprit  des  lois'  (1748)  he  touched  upon  the  essential  points,  and  sug- 
gested the  concrete  solutions  of  the  futiue.  No  more  entails  (for  they 
hamper  economic  progress);  no  more  mortmains  (for  the  clergy  is  a 
family  which  should  not  multiply) ;  fewer  rent-charges  and  more  money- 
loans,  —  such  was  his  program  for  property-law.  For  the  law  of 
persons,  no  more  serfdom  (for  agriculture  depends  less  on  fertiHty  of 
soil  than  on  liberty  of  its  occupants).  For  family  law,  no  more  indis- 
soluble marriages.  The  law  of  successions  should  be  preserved,  on 
grounds  of  political  welfare.  For  procedure,  he  advocates  less  of 
formality,  more  of  conciseness  and  simplicity.  Such  was  his  enhghtened 
forecast."  ^ 

Finally  it  was  one  of  the  secrets  of  Napoleon's  greatness  that  he 
constantly  utilized  his  time  in  some  valuable  direction.  He  was 
always  a  busy  man.  From  his  earhest  youth  until  he  went  to  St. 
Helena  he  lacked  leisure,  but  he  had  a  way  of  getting  the  most 
out  of  his  associates.  He  was  fond,  in  his  campaigns,  of  taking 
specialists,  jurists  included,  with  him,  and  when  on  the  march  or 
in  camp,  while  not  actually  engaged  in  battle,  he  had  these  men 
around  him,  questioning  them,  discussing  their  specialties  with 
them  and  thus  replenishing  his  own  store  directly  from  the  best 
minds  of  his  day.  It  was  by  utilizing  the  unusual  situations  and 
by  making  the  most  of  his  odd  moments  that  Napoleon  gathered 
legal  knowledge.  And  this  process  continued  even  during  these 
dehberations.  As  he  debated  he  learned  from  those  about  him 
and  he  was  not  like  one  convinced  against  his  will.  Upon  one 
occasion  he  acknowledged: 

**  3  CoREESPO^a5ANCE,  313  (No.  2223),  letter  of  September  19,  1797;  2  Conti- 
KENTAL  Legal  History  Series,  438. 
«  lid. 
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"I  first  thought  that  it  would  be  possible  to  reduce  laws  to  simple 
geometrical  demonstrations,  so  that  whoever  could  read  and  tie  two  ideas 
together  would  be  capable  of  pronouncing  on  them;  but  I  almost  im- 
mediately convinced  myself  that  this  was  an  absurd  idea." 

Completion 

From  the  Council  the  draft  went  successively  to  the  Tribunate 
and  the  National  Legislature,  in  each  of  which  it  encountered 
opposition.  But  the  First  Consul  was  midaunted  and  resourceful. 
He  devised  a  plan  that  met  all  difficulties,  and  on  March  21,  1804, 
the  prajet  was  approved  by  the  legislature  and  promulgated.^ 

And  so  out  of  all  this  effort  and  discussion  came  the  Code  Na- 
poleon,^^  as  the  instrument  was  to  be  known  —  the  earliest  prac- 
tical realization  of  a  dream  five  centuries  old  in  France.  But  it 
was  only  the  first  fruits  of  the  codification  movement.  The  Code 
of  Civil  Procedure  followed  in  1806,  the  Code  of  Commerce  in  1807, 
the  Code  of  Criminal  Procedure  {Instruction  Criminelle)  in  1808, 
and  finally  the  Code  Penal  in  1810. 

Brissaud  *^  says  of  them: 

"These  four  Codes  are  very  inferior  to  the  Civil  Code.  Of  the  two 
Criminal  Codes,  one  is  as  faulty  as  the  other.  Our  criminal  trial  system, 
much  out  of  date,  is  open  to  many  criticisms;  and  there  is  some  question 
of  recasting  it  from  top  to  bottom.  Pending  this  vast  undertaking,  it 
has  already  been  amended  in  important  respects.  The  system  of  penal- 
ties established  under  the  Empire  was  far  too  severe  and  inflexible,  and 
has  been  improved  on  several  occasions,  especially  in  1832  and  1863. 
The  Code  of  Civil  Procedure  also  calls  for  numerous  reforms;  the  prac- 
tice is  too  costly,  the  delays  are  too  long,  the  forms  are  out  of  date;  only 
the  lawyers  are  satisfied  with  it.  As  to  the  Commercial  Code,  it  was  en- 
tirely inadequate.  On  most  points  the  legislators  had  limited  themselves 
to  a  reproduction  of  the  Ordinance  of  1673  (on  commerce)  and  that  of 
1681  (on  maritime  commerce).     Only  its  provisions  upon  bankruptcy 

*•  ViOLLET,  mSTOIRE  DU  DROIT  CTVIL  FRANfAIS,  2  cd.,  236. 

*^  This  title  does  not  appear  until  1807.  "The  Charters  of  1814  and  1830  restored 
its  original  name.  A  Decree  of  March  27,  1852,  reestablished  the  title  of  'Code 
Napol6on,'  'in  order  to  defer  to  the  historic  truth,'  said  the  framer  of  the  Decree. 
However,  since  the  year  1870,  universal  usage  (following  that  of  the  government) 
terms  it  merely  'Code  civil.'  Today  the  term  'Code  Napol6on'  is  more  suitably  used 
to  designate  the  original  form  of  the  Code,  in  contrast  with  its  existing  form,  which  is 
appreciably  different."    i  Continental  Legal  History  Seioes,  285. 

«  Id.,  292-93. 
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were  new;  but  these  were  poorly  drafted,  and  had  to  be  recast  in  1838, 
Many  important  laws  have  since  been  enacted  on  commerce,  inde- 
pendently of  the  Code,  on  topics  such  as  commercial  partnerships, 
checks,  warehouses,  maritime  mortgage,  colHsions,  etc.  In  spite  of  these, 
oiu*  commercial  law  is  very  much  behind  the  times.  Colbert's  laws, 
more  than  two  centuries  old,  still  form  its  basis,  and  yet  since  then  com- 
mercial methods  have  made  rapid  strides  and  have  altered  to  an  extent 
as  complete  as  it  was  unforseen." 

Esmein's  ^^  estimate  is  somewhat  more  favorable.    He  says: 

"The  Code  de  Commerce  was  scarcely  more  than  a  revised  and  emended 
edition  of  the  ordonnances  of  1673  and  1681 ;  while  the  Code  de  Procedure 
Civile  borrowed  its  chief  elements  from  the  ordonnance  of  1667.  In  the 
case  of  the  Code  d' Instruction  Criminelle  a  distinctly  new  departiure  was 
made;  the  procedure  introduced  by  the  Revolution  into  courts  where 
judgment  was  given  remained  public  and  oral,  with  full  liberty  of  defence; 
the  preliminary  procedure,  however,  before  the  examining  court  (juge  d  'in- 
struction or  chambre  des  mises  en  accusation)  was  borrowed  from  the 
ordonnance  of  1670;  it  was  the  procedure  of  the  old  law,  without  its 
cruelty,  but  secret  and  written,  and  generally  not  in  the  presence  of 
both  parties.  The  Code  Penal  maintained  the  principles  of  the  Revolu- 
tion, but  increased  the  penalties.  It  substituted  for  the  system  of  fixed 
penalties,  in  cases  of  temporary  pimishment,  a  maximum  and  a  minimmn, 
between  the  limits  of  which  judges  could  assess  the  amount.  Even  in 
the  case  of  misdemeanours,  it  admitted  the  system  of  extenuating  cir- 
ciunstances,  which  allowed  them  still  further  to  decrease  and  alter  the 
penalty  in  so  far  as  the  offence  was  mitigated  by  such  circumstances." 

Influence  Abroad 

Had  the  Napoleonic  codification  movement  never  spread  be- 
yond France  it  would  have  been  one  of  the  most  remarkable  in 
modem  times,  because  of  the  difficulties  overcome  and  the  abuses 
remedied.  But  the  movement  did  not  stop  with  the  French 
frontier,  for  other  countries  were  soon  to  discover  the  merits  of  that 
legislation. 

"The  influence  of  the  Code  Civil,"  observes  Professor  Esmein,  "has 
been  very  great,  not  only  in  France  but  also  abroad.  Belgiimi  has 
preserved  it,  and  the  Rhine  provinces  only  ceased  to  be  subject  to  it  on 
the  promulgation  of  the  civil  code  of  the  German  empire."  ^ 

*'  10  Encyclopaedia  Britannica,  ii  ed.,  906,  923. 
M  6  Id.,  II  ed.,  634,  635. 
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Professor  Walton  ^^  adds,  "It  has,  indeed,  made  itself,  to  a  great 
extent,  the  code  of  all  the  Latin  races." 

The  progressive  extension  of  the  Code  Napoleon's  influence 
throughout  the  world  will  appear  from  the  following  table  showing 
the  date  of  promulgation  of  the  codes  of  those  niunerous  countries 
which  have  made  the  French  code  their  model : 

Belgium 1804  Portugal 1867 

Louisiana  ^^ 1808  Uruguay 1868 

Austria 181 1  Argentina 1869 

Hayti 1825  Mexico 1870 

Greece      1827  Nicaragua 1871 

Holland 1838  Guatemala 1877 

Bolivia 1843  Honduras 1880 

Peru 1852  Spain " 1889 

Chili 1855  Salvador 1889 

Italy 1865  Venezuela 1896 

Lower  Canada  (Quebec)  ^    .  1866 

Estimates  of  the  Code 

Aside  from  the  great  achievement  of  unifying  French  law  the 
chief  merits  which  Napoleon  himself  would  probably  have  claimed 
for  his  code  are  clearness,  conciseness,^^  and  simplicity.  To  the 
Anglo-Saxon  lawyer,  indeed,  the  first  impression  of  this  and  similar 
codes  is  that  simpHcity  has  been  carried  to  the  point  of  superfici- 

"  "The  New  German  Civil  Code,"  16  Juiodical  Rev.  148,  149. 

*^  "It  was  modeled  on  the  draft  of  the  Code  Napoleon  (for  a  complete  copy  of  the 
latter  was  not  at  that  time  accessible),  and  the  whole  body  of  French  legal  learning 
was  thus  introduced  into  the  argimients  and  decisions  of  the  courts  of  Louisiana." 
Dean  Wigmore,  "Louisiana,  The  Story  of  its  Legal  System,"  i  So.  L.  Quart.  12. 
Cf.  City  of  New  Orelans  v.  Camp,  105  La.  288,  29  So.  340  (1901). 

"  See  13  Col.  L.  Rev.  213,  215. 

"  See  the  present  writer's  "A  Spanish  Object  Lesson  in  Code  Making,"  16  Yale 
L.  J.  411.  The  Spanish  movement  for  codification  in  the  nineteenth  century  received 
its  inspiration  from  France,  and  the  Civil  Code  of  Spain,  which  is  still  in  force,  for 
the  most  part,  in  the  Philippines,  and  Porto  Rico  follows  the  Code  Napoleon  so  closely 
that  article  after  article  will  be  found  practically  a  translation  from  the  latter. 

So  the  Spanish  Penal  Code,  of  which  the  present  edition  dates  from  1870  and  is 
still  largely  in  force  in  the  Philippines,  is  modeled  closely  on  the  French  Penal  Code, 
particularly  in  the  subject  of  penalties. 

^  "The  precision  and  the  clearness  of  detail,  in  the  phraseology  of  the  articles^ 
reached  a  grade  which  has  never  been  surpassed  and  very  rarely  equalled.  Certainly 
the  laws  passed  in  France  since  1804  cannot  bear  comparison  with  the  Code  from  this 
point  of  view;  in  contrast,  the  limpidity  of  the  Code  Napol6on  becomes  striking." 
I  Continental  Legal  History  Series,  290. 
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ality.  They  purport  to  embrace  within  the  compass  of  a  single, 
small  volume  the  law  of  a  variety  of  subjects,  each  of  which  is 
treated  under  our  legal  system,  in  one  or  more  portly  tomes  (not 
to  mention  statutes),  such  as  Citizenship,  Domestic  Relations, 
Contracts,  Torts,  Real  and  Personal  Property,  Bailments,  Liens, 
Wills,  Intestate  Succession,  and  many  minor  topics.  Austin,  the 
English  analytical  jurist,  said: 

"The  code  must  not  be  regarded  as  a  body  of  law  forming  a  sub- 
stantive whole,  but  as  an  index  to  an  immense  body  of  jurisprudence 
existing  outside  itself." 

But  the  dangers  lurking  in  this  method  did  not  escape  the  pene- 
trating vision  of  Napoleon.  Toward  the  close  of  the  Council's  de- 
liberations on  the  Code  he  said: 

"I  often  perceived  that  over-simplicity  in  legislation  was  the  enemy 
of  precision.  It  is  impossible  to  make  laws  extremely  simple  without 
cutting  the  knot  oftener  than  you  untie  it,  and  without  leaving  much 
to  incertitude  and  arbitrariness." 

It  must  be  remembered,  moreover,  that  the  Latin  theory  of 
legislative  expression  is  directly  opposed  to  the  Anglo-Saxon. 
According  to  the  former  a  code  or  statute  should  express  only 
general  principles  and  rules  applicable  to  a  group  of  cases,  leaving 
the  details  to  be  worked  out  as  they  arise  in  specific  instances.  The 
Anglo-Saxon  lawmaker  too  'often  essays  the  task  (impossible  of 
attainment)  of  providing  for  every  contingency  and  including 
every  case  that  might  arise,  meanwhile  failing  to  express  the 
general  principle  at  all.  The  difference  is  analogous  to  that  ex- 
isting between  the  early  American  state  constitution,  with  its  brief 
bill  of  rights  and  frame-work  of  government,  and  the  latter-day 
instnmient  which  often  goes  far  into  the  field  of  general  legislation. 
There  is  much  to  be  said  in  favor  of  each  theory,  but  the  differ- 
ence must  be  clearly  understood  before  the  French  codes  and  their 
imitators  can  be  appreciated. 

The  Code  has  never  lacked  critics,  however,  though  they  are  far 
less  conspicuous  than  formerly.  When  under  discussion  before 
the  Tribunate,  as  we  have  seen,  it  encountered  serious  and,  some 
still  think,  well-grounded  opposition,  including,  inter  alia,  two 
distinguished  jurists,  Andrieux  and  Simeon,  the  latter  a  brother- 
in-law  of  Portalis,  one  of  the  four  draftsmen. 
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"The  Code  Napoleon,"  says  Brissaud,^  "was  attacked  with  fury, 
even  in  France,  by  certain  political  parties  blinded  by  hatred  of  the 
Empire.  Those  whose  ideals  were  the  Decrees  of  the  Convention  could 
not  help  looking  upon  this  Code  with  disdain  ..." 

Outside  of  France  it  was  criticized  by  some  eminent  authorities 
including  Savigny  who  cha;racterized  its  framers  as  "dilettanti"  ^^ 
and  their  work  as  "only  a  mechanical  mixture  of  the  Revolution 
and  pre-Revolution  laws  .  .  .  not  even  a  logical  whole,  a  formal 
imity  that  might  be  logically  developed  to  meet  new  cases."  ^* 
His  main  point  of  attack,  however,  was  political  and  there,  as 
Brissaud  well  says,^®  "his  patriotism  carried  him  too  far." 

Moreover  this  contemporary  criticism  was  levelled  chiefly  at 
provisions  which,  it  was  charged,  were  not  adapted  to  France, 
and  this  the  lapse  of  time  has  largely  sUenced.  Surely  the  French 
people  have  had  opportunity  to  judge  whether  this  code  is  suited 
to  them.  And  surely  also  no  piece  of  legislation  has  ever  acquired 
such  permanence  in  France.  The  sentiment  toward  it  there  is 
comparable  only  to  the  American  reverence  for  the  Federal  Con- 
stitution. 

Certain  important  omissions,  indeed,  are  now  recognized  by 
French  writers,^"  such  as  a  satisfactory  mortgage  system,  and 
adequate  treatment  of  the  law  of  movables  (personalty),  and 
especially  literary  or  artistic  property,  of  artificial  persons,  insur- 
ance, and  bankruptcy,  and  any  attempt  to  cover  the  subject  of 
industrial  relations.    But  as  Esmein  observes: 

"...  this  only  proves  that  it  could  not  foretell  the  future,  for  most 
of  these  questions  are  concerned  with  economic  phenomena  and  social 
relations  which  did  not  exist  at  the  time  when  it  was  framed."  *^ 

Subsequent  Changes 

After  more  than  a  century  the  number  of  articles  (2281)  in  the 
Code  remains  the  same  —  a  not  insignificant  mark  of  permanence. 

"  I  Continental  Legal  History  Series,  290-91,  note. 
"  Id. 

"  2  Continental  Legal  History  Series,  577. 
"  Supra. 

*"  I  Continental  Legal  History  Series,  290,  291;  Esmein,  6  Encyclopaedia 
Britannica,  II  ed.,  634,  635. 
«  Id. 
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There  have  been  amendments  and  modifications  averaging  about 
one  for  each  year®^  but  their  importance  is  not  generally  recog- 
nized.^ At  times  a  general  revision  has  been  mooted^  but  as 
Brissaud  ®^  says  "up  to  the  present  time  the  idea  of  a  general  re- 
vision seems  to  find  but  a  cool  reception  in  the  world  of  business. 
We  must  hope  that  the  method  of  partial  amendments  will  suffice 
for  a  long  time  to  come." 

Thus  the  identity  of  the  Code  as  a  whole  is  preserved  intact.  It 
has  outlived  all  the  dynasties  and  regimes  that  waxed  and  waned 
in  France  during  the  nineteenth  century.  Not  even  the  restored 
Bourbons  attempted  to  touch  its  contents;  they  merely  sought  to 
dim  the  fame  of  its  chief  promoter  by  omitting  his  name  and  calHng 
it  simply  the  Civil  Code  —  an  attempt  as  vain  as  it  was  petty. 

A  People's  Law 

It  was  surely  a  great  achievement  to  have  brought  order  out  of 
the  legal  chaos  that  marked  pre-revolutionary  France.  But  to  the 
Code  Napoleon  belongs  an  even  greater  distinction.  As  one  critic 
observes: 

"...  it  has  diffused  the  knowledge  of  law,  and  made  it  comparatively 
easy  for  the  ordinary  Frenchman  to  become  acquainted  with  the  lead- 
ing principles  which  govern  the  law  of  his  own  country."  ^ 

Nor  has  this  result  been  confined  to  France,  If  Savigny,  founder 
of  the  historical  school  of  jurisprudence,  thought  he  saw  failure 
for  the  Code  because  it  had  been  "drafted  at  an  unfavorable  epoch," 

^  Walton,  "The  New  German  Code,"  16  Juridical  Rev.  148,  note.  Among 
them  was  the  repeal  of  the  divorce  provisions  in  i8i6.  These  were  mainly  restored, 
however,  in  1884,  the  groimd  of  incompatibihty  by  mutual  consent  being  omitted. 
See  Smithers,  "The  Code  Napoleon,"  40  Am.  L.  Reg.  (n.  s.)  127,  147. 

**  I  CouR  DE  DROIT  CIVIL  FRANfAis,  5  ed.,  13.  Esmein,  6  Encyclopaedia  Bri- 
TANNiCA,  II  ed.,  634,  635,  however,  says:  "The  Code  needed  revising  and  com- 
pleting and  this  was  carried  out  by  degrees  by  means  of  numerous  important  laws." 

**  "Its  entire  revision  was  demanded  at  an  early  period;  but  this  movement  foimd 
little  response  until,  in  1904,  at  the  celebration  of  the  centennial  of  the  Civil  Code,  the 
Minister  of  Justice  appointed  a  special  commission  to  prepare  a  first  draft  of  a  revision.'* 
I  Continental  Legal  History  Series,  298. 

«*  Id.,  298-99. 

«*  Fisher,  9  Cambridge  Modern  History,  161.  "The  Code  has  been  thumbed 
and  discussed  till  it  has  become  extremely  famiUar,  with  the  result  that  there  are  few 
coimtries  in  which  some  knowledge  of  law  is  so  widely  diffused  as  in  France." 
Walton,  "The  New  German  Code,"  16  Juridical  Rev.  148. 
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a  successor,  and  perhaps  greater  than  Savigny,  in  the  same  school, 
testifies  to  its  phenomenal  success: 

"The  highest  tribute  to  the  French  Codes  is  their  great  and  lasting 
popularity  with  the  people,  the  lay-public,  of  the  countries  into  which 
they  have  been  introduced.  How  much  weight  ought  to  be  attached  to 
this  symptom  our  own  experience  should  teach  us,  which  surely  shows 
us  how  thoroughly  indifferent  in  general  is  the  mass  of  the  public  to 
the  particular  rules  of  civil  life  by  which  it  may  be  governed,  and  how 
extremely  superficial  are  even  the  most  energetic  movements  in  favour 
of  the  amendment  of  the  law.  At  the  fall  of  the  Bonapartist  Empire  in 
1815,  most  of  the  restored  Governments  had  the  strongest  desire  to  ex- 
pel the  intrusive  jurisprudence  which  had  substituted  itself  for  the 
ancient  customs  of  the  land.  It  was  foimd,  however,  that  the  people 
prized  it  as  the  most  precious  of  possessions:  the  attempt  to  subvert  it 
was  persevered  in  in  very  few  instances,  and  in  most  of  them  the  French 
Codes  were  restored  after  a  brief  abeyance.  And  not  only  has  the  ob- 
servance of  these  laws  been  confirmed  in  almost  all  the  countries  which 
ever  enjoyed  them,  but  they  have  made  their  way  into  numerous  other 
communities,  and  occasionally  in  the  teeth  of  the  most  formidable  polit- 
ical obstacles.  So  steady,  indeed,  and  so  resistless  has  been  the  dif- 
fusion of  this  Romanized  jurisprudence,  either  in  its  original  or  in  a 
slightly  modified  form,  that  the  civil  law  of  the  whole  Continent  is 
clearly  destined  to  be  absorbed  and  lost  in  it.  It  is,  too,  we  should  add, 
a  very  vulgar  error  to  suppose  that  the  civil  part  of  the  Codes  has  only 
been  found  suited  to  a  society  so  peculiarly  constituted  as  that  of  France. 
With  alterations  and  additions,  mostly  directed  to  the  enlargement  of 
the  testamentary  power  on  one  side,  and  to  the  conservation  of  entails 
and  primogeniture  on  the  other,  they  have  been  admitted  into  countries 
whose  social  condition  is  as  vmlike  that  of  France  as  is  possible  to  con- 
ceive. A  written  jurisprudence,  identical  through  five-sixths  of  its 
tenor,  regulates  at  the  present  moment  a  community  monarchical,  and 
in  some  parts  deeply  feudalized,  like  Austria,  and  a  community  dependent 
for  its  existence  on  commerce,  like  Holland  —  a  society  so  near  the  pin- 
nacle of  civilization  as  France,  and  one  as  primitive  and  as  little  culti- 
vated as  that  of  Sicily  and  Southern  Italy."  ^' 

And  as  Esmein  ®^  observes  with  evident  and  just  national  pride, 

"Its  ascendency  has  been  due  chiefly  to  the  clearness  of  its  pro- 
visions and  to  the  spirit  of  equity  and  equaUty  which  inspires  them." 

«^  Maine,  Village  Communities,  7  ed.,  357-59. 
"  6  Encyclopaedia  Britannica,  ii  ed.,  634,  635. 
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And  after  comparing  it  with  the  German  Civil  Code  "which, 
having  been  drawn  up  at  the  end  of  the  19th  century,  naturally 
does  not  show  the  same  lacxmae  or  omissions"  he  significantly 
adds: 

"It  is  inspired,  however,  by  a  very  different  spirit,  and  the  French 
code  does  not  suffer  altogether  by  comparison  with  it  either  in  sub- 
stance or  in  form." 

No  greater  tribute  could  be  paid  the  ill-fated  Corsican  than  the 
fact  that  now,  more  than  a  century  after  its  promulgation,  his  code 
stands  higher  in  the  world's  judgment  than  ever  before.  Napoleon 
himself  realized  that  this  branch  of  his  work  was  to  be  the  most 
enduring.    At  St.  Helena  he  wrote: 

"My  true  glory  is  not  in  having  won  forty  battles;  Waterloo  will  blot 
out  the  memory  of  those  victories.  But  nothing  can  blot  out  my  Civil 
Code.    That  will  live  eternally."  «^ 

And  that  prophecy  is  being  Hterally  fulfilled.  Men  no  longer 
read  much  about  his  battles;  they  have  lost  interest  in  his  diplo- 
matic triumphs;  they  give  little  heed  to  his  display  of  administrative 
genius;  but  they  are  hearing  more  and  more  about  his  legislation. 
He  is  going  down  to  history  with  the  Code  in  his  hand. 

It  was  the  writer's  privilege  once  to  visit  Napoleon's  tomb  in 
the  Hotel  des  Invalides  at  Paris.  It  is  probably  the  most  magni- 
ficent of  the  world's  mausoleums,  not  excepting  the  beautiful  Taj 
Mahal  at  Agra,  India  —  doubtless  more  deUcate  in  construction, 
but  not  so  imposing  as  that  which  Hes  beneath  the  dome  of  the 
Invalides.  The  historic  associations,  the  superb  embeUishments, 
the  "dim  reHgious  light"  that  falls  through  the  shaded  dome 
directly  upon  the  sarcophagus  of  the  hero  —  all  unite  to  inspire  the 
visitor  with  a  feeHng  of  awe.  But  to  the  writer  the  most  impres- 
sive features  of  that  entire  structure  were  the  bas-relief  representing 
the  Code  and  the  inscription  that  encircles  the  great  rotunda  con- 
sisting of  this  sentence  from  Napoleon's  will:  "I  desire  that  my 
ashes  repose  on  the  banks  of  the  Seine,  in  the  midst  of  the  French 
people  whom  I  have  so  loved." 

Historians  who  have  considered  only  his  wars,  the  countless 
lives  lost  in  his  campaigns,  the  misfortunes  that  befell  France  after 

"  I  De  Montholon,  Rial  de  la  CAPnviTf  de  l'emperexjr  Napoleon,  401. 
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his  death,  —  have  denied  that  Napoleon  had  the  welfare  of  the 
country  at  heart  and  considered  these  words  as  lacking  sincerity. 
But  the  work  which  he  accomplished  in  the  reformation  and  re- 
statement of  the  laws  of  France  furnishes  ample  argument  to  the 
contrary.  These  codes  which  brought  order  out  of  chaos  and 
furnished  a  model  for  the  whole  world,  remain  not  merely  a  monu- 
ment to  him,  but  a  proof  of  his  attachment  to  what  he  was  fondly 
wont  to  call  "la  grande  nation."  It  is  this  code  that  chiefly  justifies 
now  the  tribute  of  our  American  poet,  Leonard  Heath : 

"Spirit  immortal,  the  tomb  camiot  bind  thee, 
JBut  like  thine  own  eagle  that  soars  to  the  sun, 
Thou  springest  from  bondage  and  leavest  behind  thee 
A  name  which  before  thee  no  mortal  hath  won." 

Charles  Sumner  Lohingier. 

United  States  CotXRT, 
Shanghai,  China. 


TITLE    BY   ADVERSE    POSSESSION  135 


TITLE   BY  ADVERSE   POSSESSION 


Policy  and  Operation  of  the  Statutes  of  Limitation 

'T^ITLE  by  adverse  possession  sounds,  at  first  blush,  like  title  by 
-*-  theft  or  robbery,  a  primitive  method  of  acquiring  land  without 
paying  for  it.  When  the  novice  is  told  that  by  the  weight  of  author- 
ity not  even  good  faith  is  a  requisite,  the  doctrine  apparently  affords 
an  anomalous  instance  of  maturing  a  wrong  into  a  right  contrary 
to  one  of  the  most  fundamental  axioms  of  the  law. 

"For  true  it  is,  that  neither  fraud  nor  might 
Can  make  a  title  where  there  wanteth  right."  * 

The  pohcy  of  statutes  of  hmitation  is  something  not  always 
clearly  appreciated.  Dean  Ames,  in  contrasting  prescription  in 
the  civil  law  with  adverse  possession  in  our  law,  remarks:  "English 
lawyers  regard  not  the  merit  of  the  possessor,  but  the  deiperit  of 
the  one  out  of  possession."  ^  It  has  been  suggested,  on  the  other 
hand,  that  the  policy  is  to  reward  those  using  the  land  in  a  way 
beneficial  to  the  community.^  This  takes  too  much  account  of  the 
individual  case.  The  statute  has  not  for  its  object  to  reward  the 
dihgent  trespasser  for  his  wrong  nor  yet  to  penalize  the  negligent 
and  dormant  owner  for  sleeping  upon  his  rights;  the  great  purpose 
is  automatically  to  quiet  all  titles  which  are  openly  and  consistently 
asserted,  to  provide  proof  of  meritorious  titles,  and  correct  errors 
in  conveyancing.* 

^  Quoted  in  Altham's  case,  8  Coke  Rep.  153,  77  Engl,  reprint,  707. 

*  Lectures,  Legal  Hist.  197. 

*  Axel  Teisen  III,  Am.  Bar  Ass'n  Journal,  127,  April,  191 7. 

*  That  the  policy  of  the  statutes  of  limitation  is  the  quieting  of  titles  evidenced 
by  possession  for  the  sake  of  the  stability  of  meritorious  titles,  see  MTver  v.  Ragan, 
2  Wheat.  (U.  S.)  25  (181 7);  Turpin  v.  Brannon,  3  McCord,  L.  261  (1825);  North 
Pac.  R.  Co.  ir.  Ely,  25  Wash.  384,  65  Pac.  555  (1901),  Louisville  &  N.  R.  R.  Co.  v. 
Smith  (Ky.)  125  Ky.  336,  loi  S.  W.  317  (1907);  Humbert  v.  Trinity  Church,  24 
Wend.  (N.  Y.)  587,  609  (1840);  Cholmondeley  v.  CUnton,  2  J.  &  W.  139,  155.  189 
(1820);  Lampman  v.  Van  Alstyne,  94  Wis.  417,  69  N.  W.  171  (1896);  McCann  v. 
Welch,  106  Wis.  142,  148,  81  N.  W.  996  (1900);  i  Hayes,  Conveyancing,  223,  269; 
Dalton  V.  Angus,  6  App.  Cas.  740,  818  (1881);  J.  S.  Mill,  Pol.  Econ.,  Book  2,  ch.  2, 
§  2;  3  So.  L.  Quart.  224. 
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"The  thing  to  be  looked  at  is  the  possession  of  the  defendant, — not  the 
want  of  possession  in  the  plaintiff.  A  possession  which  has  continued  for 
a  long  time  without  interruption,  and  which  has  been  accompanied  by 
an  iminterrupted  claim  of  ownership,  ought  to  prevail  against  all  the 
world.'"* 

Although  in  general  a  tortious  act  can  never  be  the  foundation  of 
a  legal  or  equitable  title,  yet  if  the  exercise  of  apparent  ownership  is 
made  conclusive  evidence  of  title,  this  wholesale  method  necessarily 
establishes  and  quiets  the  bad  along  with  the  good.  The  trespasser 
benefits,  the  true  owner  suffers,  for  the  repose  of  meritorious  titles 
generally.  As  Sir  Frederick  Pollock  puts  it,  "It  is  better  to  favor 
some  unjust  than  to  vex  many  just  occupiers." 

It  is  one  thing  to  have  the  rightful  ownership  and  just  title  to 
land;  it  is  another  thing  to  have  the  proof  of  that  right  which  can 
be  laid  before  a  purchaser  or  before  a  jury.  Suppose  a  landowner 
is  ejected  from  his  land  and  seeks  to  be  reinstated.  The  deed  under 
which  plaintiff  acquired  title,  without  evidence  of  possession  by 
the  grantor  of  the  premises  conveyed,  is  not  even  prima  facie  proof 
of  title  such  as  to  warrant  recovery  in  ejectment.  Nor  is  a  con- 
nected chain  of  deeds,  which  does  not  reach  back  to  the  Govern- 
ment or  to  some  grantor  in  possession,  sufficient,  unless  it  reaches 
back  to  some  common  source  of  title,  or  to  some  source  acknowl- 
edged to  be  genuine  and  valid,  or  unless  there  is  some  estoppel  to 
deny  title.^  The  proof  of  a  paper  title  sufficient  to  make  out  a 
prima  facie  right  to  possession  of  land  may,  therefore,  be  exceed- 
ingly difficult.  It  involves  proving  the  signature  and  delivery  of 
every  deed;  the  corporate  existence  of  every  corp>oration  in  the 
chain  of  title;  the  execution  of  all  powers  of  attorney;  all  the  statu- 
tory notices  and  formalities  in  execution,  tax  and  probate  sales; 
all  the  descents  and  probate  proceedings;  in  short,  every  legal  step 
of  the  transfer  of  the  title,  voluntary  and  involuntary,  simple  and 
complex,  from  a  recognized  source  down  must  be  shown  by  proper 
evidence.  In  order  to  give  adequate  protection  to  other  titles,  it 
has  been  found  necessary  to  recognize  possession  as  title.  ^  It  is 
therefore  enough  that  a  plaintiff  in  ejectment,  or  that  his  ancestor 

*  Langdell,  Equity  Pl.,  §  121. 

•  Terhiine  v.  Porter,  212  HI.  595,  72  N.  E.  820  (1904);  Krause  v.  Nolte,  217  111. 
298,  75  N.  E.  362  (1905);  Cottrell  v.  Pickering,  32  Utah,  62,  88  Pac.  696  (1907). 

^  People  V.  Inman,  197  N.  Y.  200,  206,  90  N.  E.  438  (1910). 
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or  one  of  his  grantors,  was  in  possession  and  that  this  prior  posses- 
sion is  vested  in  the  plaintiff  by  a  regular  devolution  of  title.  A 
mere  trespasser  cannot  set  up  an  outstanding  title  in  a  third  person 
as  a  defense  where  he  does  not  claim  under  it.^ 

Upon  every  sale  or  mortgage  of  land  it  is  necessary  that  the 
evidence  of  the  title  be  critically  examined.  For  what  period  and 
from  what  source  should  the  title  be  deduced?  The  conveyancer 
in  the  United  States  usually  looks  for  a  record  title  going  back  to  a 
patent  from  the  United  States,  the  state,  or  some  other  government 
for  a  clear  root  of  title.  In  England,  evidence  of  the  original  royal 
feoffments  or  gifts  of  former  centuries  was  long  since  lost.  The 
proprietor  must  go  back  to  the  earhest  possessor  or  occupant  who 
can  be  proved  to  have  held  seisin  in  fee.  Except  for  government 
grant,  possession  is  thus  the  ultimate  root  of  all  titles.  Title  deeds  are 
nothing  but  the  history  or  evidence  of  the  transfer  of  rights  arising 
from  possession,  reaching  back  perhaps  to  "that  mailed  marauder, 
that  royal  robber,"  that  great  adverse  possessor,  —  William  the  Con- 
queror. "Every  title  to  land  has  its  root  in  seisin;  the  title  which 
has  its  root  in  the  oldest  seisin  is  the  best  title."  ^  With  the  help 
of  statutes  of  Umitation,  however,  it  is  now  ordinarily  sufficient  for 
the  English  conveyancer  to  go  back  forty  years  for  a  root  of  title. 

It  may  be  instructive  to  sketch  the  history  of  the  statutes  by 
which  limitations  were  placed  on  ancient  seisin  as  a  source  of  title. 
The  only  limitation  on  a  writ  of  right  to  recover  seisin  at  common 
law  was  lack  of  evidence.  Several  early  statutes  of  limitation  were 
passed,  of  which  the  Statute  of  Westminster  I,  3  Edward  I,  c.  39 
(1275),  is  typical.  This  statute  did  not  purport  expressly  to  bar 
any  remedy  or  pass  any  title  but  merely  placed  a  fixed  Hmit  back 
of  which  a  suitor  in  a  real  action  could  not  go  for  a  source  of  title. 
It  provided  that  in  conveying  (tracing)  a  descent  in  a  writ  of  right, 
none  shall  presume  to  declare  of  the  seisin  of  his  ancestor  further  or 
beyond  the  beginning  of  the  reign  of  King  Richard  I  (1189).  In 
other  real  actions  the  demandant  could  not  go  back  so  far.  The 
effect,  therefore,  was  that  a  more  recent  seisin,  though  tortious, 
became  a  paramount  source  of  title. 

»  Casey  v.  Kimmel,  181  HI.  154,  54  N.  E.  905  (1899);  Bums  v.  Ctirran,  275  HI.  448, 
451,  114  N.  E.  166  (1916). 

"  2  Pollock  &  Maitland,  Hist.  Engl.  Law,  46.  See  Pollock's  ed.,  Maine,  Anctent 
Law,  ch.  8,  267,  295,  314. 
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The  Statute  of  32  Henry  VIII,  c.  2,  §  3,  limited  real  actions  by 
providing  that  if  the  claimant  rested  his  title  on  the  ground  of 
former  seisin  by  himself,  he  was  Hmited  to  a  seisin  within  thirty 
years  before  the  teste  or  date  of  the  original  writ,  as  regards  both 
droitural  and  possessory  actions;  if  on  the  ground  of  a  seisin  by  his 
ancestor,  to  a  seisin  within  fifty  years  as  regards  possessory  actions, 
and  within  sixty  years  as  regards  droitural  actions.^"  The  demand- 
ant in  a  writ  of  right  must  allege  and  prove  seisin  in  his  ancestor 
within  sixty  years.  Hence  seisin  that  could  be  traced  back  sixty 
years  became  a  good  root  of  title.^^  This  was  for  the  reason  that 
no  older  seisin  which  had  been  lost  could  be  resorted  to.^^ 

Coke  says,  in  his  note  to  Littleton,^^ 

"Limitation,  as  it  is  taken  in  law,  is  a  certaine  time  prescribed  by  statute, 
within  which  the  demandant  in  the  action  must  prove  himseLfe  or  some 
of  his  ancestors  to  be  seised." 

The  limitation  of  32  Henry  VIII  is  whoUy  referable  to  seisin,  the 
statute  requiring  a  seisin  within  a  certain  time  according  to  the 
nature  of  the  writ.  The  limitation  is  dated  from  the  seisin,  not 
from  the  disseisin.  The  operation  of  the  older  statutes  is  thus  not 
to  bar  the  action,  but  to  bar  the  source  of  title  or  right  to  which 
the  more  recent  tortious  seisin  could  be  made  to  jdeld. 

The  Statute  21  Jac.  I,  c.  16  (1623),  adopts  the  modem  method 
of  limiting  the  right  of  entry,  and  so  the  action  of  ejectment,  to 
within  twenty  years  next  after  the  right  of  entry  accrues.  The 
right  of  entry  does  not  accrue  until  some  one  initiates  an  adverse 
possession.^*  The  effect  of  limiting  all  right  of  action  to  recover 
possession  is  much  the  same  as  that  of  expressly  limiting  seisin  as  a 
source  of  title;  possession  exercised  continuously  and  adversely 
for  a  certain  time  becomes  a  source  of  title  superior  in  ejectment 
to  any  title  derived  from  an  older  possession.  The  Statute  of  21 
James  I,  c.  16  (1623),  however,  did  no  more  than  bar  or  take  away 
the  right  of  entry  and  ejectment  after  twenty  years,  but  left  open 

"  I  Spence,  Eq.  Jitr.  255;  2  P.  &  M.  Hist.  Eng.  Law,  81. 

"  3  Black.  Comm.,  189,  196,  197;  Dumsday  v.  Hughes,  3  Bing.  N.  C.  439,  452 

(1837). 

"  1  Hayes,  Conveyancing,  232. 

"  Coke  on  Litt.,  §  170,  note  115  a. 

"  Agency  Co.  v.  Short,  13  A.  C.  793  (1888);  Norton  v.  Frederick,  107  Minn.  36, 
119  N.  W.  492  (1909). 
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the  real  action  by  writ  of  right  for  forty  years  more.  Consequently 
it  was  held  in  England  that  the  right  of  entry  and  the  remedy  by 
ejectment,  might  be  barred,  but  that  the  "mere  right"  itself  was 
left  outstanding.^^  To  remedy  this  the  Statute  3  &  4  William  IV, 
c.  27  (1833),  was  enacted,  which  not  only  bars  the  remedy  of  eject- 
ment but  expressly  abolishes  real  actions  and  extinguishes  the 
former  title  after  twenty  years.^^  By  the  Real  Property  Limitation 
Act  of  1874^^  the  period  of  limitation  is  reduced  to  twelve  years 
from  the  time  the  right  of  action  first  accrued. 

American  statutes  quite  commonly  follow  the  parent  statute  of 
James  I.     Illinois,  for  example,  enacts  :^^ 

"  That  no  person  shall  commence  an  action  for  the  recovery  of  lands, 
nor  make  an  entry  thereon,  unless  within  twenty  years  (i)  after  the  right 
to  bring  such  action  or  make  such  entry  first  accrued,  or  (2)  within  twenty 
years  after  he  or  those  from,  by,  or  under  whom  he  claims,  have  been 
seized  or  possessed  of  the  premises." 

Since  the  owner  is  deemed  to  be  seised  or  possessed  imless  there  is 
another  in  adverse  possession,  actual  or  constructive,  clauses  one 
(i)  and  two  (2)  apparently  come  to  exactly  the  same  thing.  The 
owner's  mere  absence  from  the  land  does  not  disable  him  from 
bringing  an  action  against  an  intruder.  The  second  clause  as  to 
seisin  or  possession  is  apparently  an  interesting  relic  of  the  pro- 
visions of  the  older  type  of  statutes.^^ 

The  form  of  statutes  of  limitation  varies;  in  some  of  them  there 
are  provisions  expressly  extinguishing  the  right  or  title  of  the  former 
owner;  most  of  them  in  terms  merely  bar  the  remedy  by  ejectment; 
but  it  is  the  almost  invariable  rule  that  the  effect  of  the  statute  is 
not  only  to  bar  the  remedy  of  ejectment,  but  also  to  take  away  all 
other  remedy,  right,  and  title  of  the  former  owner-^**    It  is  well  to 

"  Trustees  of  Dundee  Harbor  v.  Dougall,  i  MacQueen,  H.  L.  Cas.  317  (1852); 
3  Ceuise,  Digest  Real  Prop.  430,  436,  447. 

"  See  10  Law  Magazine,  or  Quart.  Rev.  of  Jurxsp.  357  (1833). 

"  37  &  38  Vict.  c.  57. 

"  Kurd's  III.  Rev.  Stat.  (1917)  ch.  83,  §  i. 

"  Agency  Co.  v.  Short,  13  A.  C.  793  (1888).  See  5  Cal.  L.  Rev.  429;  People's 
Water  Co.  v.  Boromeo,  31  Cal.  App.  270,  160  Pac.  574  (1916).  See  also  Mich. 
Rev.  Stat.  (1838)  573,  574,  §  i.  In  Riopelle  v.  Gilman,  23  Mich.  ^^  (1871),  it 
is  held  to  produce  a  different  result  as  to  the  necessity  of  privity  between  successive 
holders.    See  note  102,  infra. 

20  United  States  v.  Chandler,  209  U.  S.  447,  450  (1908);  Campbell  v.  Holt,  115 
U.  S.  620  (1885);  Baker  v.  Oakwood,  123  N.  Y.  16,  25,  25  N.  E.  312  (1890). 
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notice  that  this  result  does  not  follow  necessarily  from  the  statute 
alone,  but  arises  from  the  joint  operation  of  the  statute  and  the 
common  law.  If  a  person  has  a  right  and  several  remedies,  the 
bar  of  one  remedy  is  not  the  discharge  of  all  the  others.^^ 

Under  American  statutes,  as  under  the  Statute  of  James  I, 
there  may  be  some  remedies  which  are  not  expressly  affected  by 
the  terms  of  the  statute.  But  when  the  statute  extinguishes  the 
remedy  in  ejectment  to  recover  possession,  the  common  law  and 
also  equity  say  that  the  possession  shall  not  be  questioned  by  the 
former  owner  in  any  other  manner,  either  by  self-help,  by  action 
of  trespass,  or  by  a  bill  in  equity.  The  earlier  statutes  of  limitation 
did  not  mention  bills  in  equity  as  subject  to  the  bar;  but  never- 
theless they  were  followed  in  equity  as  well  as  at  law  on  the  prin- 
ciple of  analogy,  and  on  the  principle  that  where  a  thing  is  forbidden 
by  law  in  one  form  it  shall  not  be  done  in  another.^  The  judicature 
by  its  own  ruHngs  has  thus  imposed  limitations,  guiding  itself  by 
the  policy  of  the  statute  to  quiet  the  possessory  title. 

As  the  Wisconsin  Supreme  Court  has  pointed  out,^  it  would  be 
a  strange  anomaly  to  hold  that  the  law  which  bars  the  owner  from 
recovering  possession  or  the  use  of  the  land  itself,  after  he  has 
acquiesced  in  a  usurped  ownership  by  another  for  twenty  years, 
should  yet  leave  him  at  hberty  to  assert  title  in  other  ways  as  by 
action  of  trespass  for  mesne  profits,  by  extra-judicial  re-entry  or 
by  suit  in  equity  to  quiet  title,  for  partition  or  for  an  accounting. 
It  seems  a  necessary  consequence  of  the  policy  underlying  the 
limitation  acts  that  one  should  be  considered  to  have  no  right  or 
title  when  the  most  essential  incident  or  legal  consequence  of  title, 
the  right  to  recover  possession,  is  barred.  Hopeless  confusion  would 
result  from  the  recognition  of  any  such  anomalous  titles,  without 
right  of  possession,  surviving  the  statute.  The  maxim  that  where 
there  is  a  right  there  is  a  remedy  may  be  turned  about  e  converso, 
so  that  where  there  is  no  remedy  there  is  no  right.  The  only  cloud 
on  the  possessor's  title  is  the  true  owner's  right  to  recover  possession 

21  Hunt  V.  Bum,  2  Salk.  421,  422  (1702). 

^  Humbert  v.  Trinity  Church,  24  Wend.  (N.  Y.)  587  (1840);  Ehnendorf  v.  Taylor, 
10  Wheat.  (U.  S.)  152,  174  (1825);  Chapin  v.  Freeland,  142  Mass.  383,  8  N.  E.  128 
(1886);  Smith  V.  Clark,  248  HI.  255,  258,  93  N.  E.  727  (1911);  Wood  v.  Mich.,  etc. 
R.  Co.,  90  Mich.  212,  51  N.  W.  363  (1892);  Chohnondeley  v.  Clinton,  2  J.  &  W.  139, 
155  (1820);  Re  Jolly,  [1900]  2  Ch.  616. 

**  Steinberg  v.  Salzman,  139  Wis.  118,  124,  120  N.  W,  1008  (1909).    . 
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by  entry  or  ejectment,  or  by  some  other  remedy,  and  when  these 
remedies  are  all  taken  away  by  the  statute  or  by  analogy  thereto, 
the  defect  in  the  possessory  title  becomes  cured. 

It  has  indeed  been  said  by  some  eminent  judges  that  the  effect  of 
the  statute  is  "to  make  a  parUamentary  conveyance  of  the  land  to 
the  person  in  possession  at  the  last  moment  when  the  period  has 
elapsed."^*  As  Gibson,  C,  J.,  puts  it,  "The  instant  of  conception  is 
the  instant  of  birth,"  without  any  period  of  gestation  or  maturing 
of  an  inchoate  title.  The  idea  seems  to  be  that  the  statute  of  limita- 
tions is  a  conveyancer  like  the  Statute  of  Uses,  which,  when  there 
is  a  deed  by  Doe  to  the  use  of  Roe  and  his  heirs,  "executes  the  use," 

and,  — 

"Like  flash  of  electricity, 
The  land 's  transferr'd  in  fee  to  Roe, 
Nothing  at  all  remains  in  Doe."  ^ 

But  there  is,  in  truth,  no  such  transfer  of  title  by  the  statute  of 
Umitations.  The  direct  effect  of  the  statute  is  negative,  to  extin- 
guish the  right  of  entry  of  the  ousted  owner.  The  indirect  effect  is 
to  quiet  the  title  of  the  possessor.  Title  is  thus  established  by  the 
joint  operation  of  the  statute  and  the  common  law.  The  possession 
of  the  adverse  holder,  although  gained  by  manifest  wrong,  and 
although  liable  to  be  defeated  by  entry  of  the  rightful  owner,  is 
per  se  a  title  good  as  shield  or  sword,  either  to  hold  or  to  recover 
possession,  as  against  all  others.  Even  the  title  of  the  original 
owner  is  affected  ah  initio,  by  disseisin,  although  not  so  much  to-day 
as  formerly.  His  "right  of  entry ^^  should  hardly  be  regarded,  as 
Dean  Ames  regarded  it,  as  being  reduced  to  a  mere  chose  in  action. 
His  remedy  is  limited,  however,  by  the  common  law  to  asserting 
his  rights  by  a  direct  proceeding  to  recover  possession.^^  The 
statute  operates  to  relieve  the  adverse  holder  from  this  sole  danger 
of  eviction,  and,  being  thus  quieted,  the  once  precarious  possession 

^  Per  Parke,  B.,  in  Doe  v.  Sumner,  14  M.  &  W.  39  (1845).  See  also  Scott  v.  Nixon, 
3  Dr.  &  War.  388,  405,  407  (1843);  Rankin  v.  McMurtry,  24  L.  R.  Irish,  270,  297, 
303  (1889);  Graffius  v.  Tottenham,  i  Watts  &  S.  (Pa.)  488,  494;  Jordan  v.  Chambers, 
226  Pa.  573,  75  Atl.  956  (1910).  A  paradox  of  Sugden's,  34  L.  Quart.  Rev.  253  Quly, 
1918). 

^  Crisp,  Conveyancer,  3  ed.,  107. 

»  But,  see  Jos.  Bingham,  "Legal  Possession,"  13  Mich.  L.  Rev.  535,  561,  623, 
624,  629;  Bethea  v.  Jeffres,  126  Ark.  194,  189  S.  W.  666  (1916);  Anderson  v.  Hapler, 
34  HI.  436  (1864).    See  69  L.  R.  A.  762,  note. 
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becomes  a  firm  and  indefeasible  title  even  against  the  former  owner 
as  of  the  date  when  the  disseisin  or  adverse  possession  commenced.^^ 

Accordingly  we  must  not  confound  the  negative  operation  of 
the  statute  with  the  positive  efifect  of  a  conveyance  of  the  title 
from  the  true  owner  to  the  adverse  possessor  at  the  moment  the 
statute  has  fully  nm.  In  Tichhorne  v,  Weir^^  it  is  held  that  when 
one  holds  adversely  to  a  lessee  for  ninety-nine  years,  the  adverse 
possessor  cannot  be  treated  as  an  assignee  so  as  to  render  him  liable 
on  the  covenants  of  the  lease.  It  is  sometimes  said,  indeed,  that 
the  law  presumes  a  conveyance  by  the  true  owner  on  the  grounds 
of  public  policy  when  the  right  of  entry  is  gone.^^  But  it  is  un- 
necessary to  resort  to  the  presumption  or  fiction  of  a  conveyance.^" 
Adverse  possession  vests  the  possessor  with  the  complete  title  as 
efi^ectually  as  if  there  had  been  a  conveyance  by  the  former  owner .^^ 
But  the  title  is  independent,  not  derivative,  and  "relates  back"  to 
the  inception  of  the  adverse  possession.^^  The  adverse  possessor 
does  not  derive  his  title  from  the  former  owner,  but  from  a  new 
source  of  title,  his  own  possession.  The  "investitive  fact"  is  the 
disseisin  and  exercise  of  possession.^ 

It  is  only  in  case  of  incorporeal  rights  that  title  is  acquired  by 
length  of  adverse  user.  Title  is  not  gained  by  length  of  adverse 
possession  under  the  statute,  except  as  against  the  true  owner.  In 
case  of  rights  of  way  and  other  easements  when  acquired  by  pre- 
scription, the  adverse  user  under  claim  of  title  is  also  the  "investi- 

"  Re  Atkinson  &  Horsell,  [191 2]  2  Ch.  i;  Tichborne  v.  Weir,  67  L.  T.  735  (1892); 
Perry  v.  Clissold  [1907]  A.  C.  73;  i  Com.  L.  Rep.  363.  Cf.  La  Salle  v.  Sanitary  District, 
260  111.  423,  429,  430,  103  N.  E.  175  (1913).  See  Bryan  v.  Weems,  29  Ala.  423  (1856); 
Ames,  Lectures  on  Legal  Hist.  197-205;  3  Anglo-American  Essays,  567; 
LiGHTwooD,  Time  Limit  on  Actions,  117,  156;  Banning,  Limitation  of  Actions, 
84;  I  Dart,  Vendors  &  Purch.  473;  i  Hayes,  Introd.  to  Conv.  268. 

2«  67  L.  T.  735  (1892). 

29  Cadwalader  v.  Price,  in  Md.  310,  73  Atl.  694  (1909);  Scottish  Am.  M.  Co.  v. 
Butler,  99  Miss.  56,  57,  71,  54  So.  666  (1910);  Earnest  v.  Little  River  L.  &  L.  Co., 
109  Tenn.  427,  75  S.  W.  1122,  1127  (1902). 

^^  East  Jellico  Coal  Co.  v.  Hays,  133  Ky.  4,  117  S.  W.  307  (1909);  Armijo  v.  Armijo, 
4  N.  Mex.  133,  13  Pac.  92  (1883). 

'^  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532,  542  (1903). 

^  Field  V.  Peoples,  180  111.  376,  383,  54  N.  E.  304  (1899);  Bellefontaine  Co.  v.  Nied- 
ringhaus,  181  111.  426,  55  N.E.  184  (1899).  Cf.  La  Salle  v.  Sanitary  District,  260  111. 
423,  429,  103  N.  E.  175  (1913);  Ames,  Lectures  on  Legal  Hist.  197;  3  Anglo- 
American  Essays,  567. 

^  Camp  n.  Camp,  5  Conn.  291  (1824);  Price  v.  Lyon,  14  Conn.  279,  290  (1841); 
Coal  Creek,  etc.  Co.  v.  East  Tenn.  I.  &  C.  Co.,  105  Tenn.  563;  59  S.  W.  634,  636  (1900). 
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tive  fact."  The  important  difference  is  that  apparently  here  there 
is  no  possessory  title  to  the  way  either  as  against  the  servient  owner 
or  against  the  world,  until  the  right  has  been  asserted  for  the  full 
prescriptive  period;  there  is  no  "legally  protected  possession  of  an 
incorporeal  thing."  ^  Take  the  case  of  a  way  used  by  A  for  four 
years  on  B's  land.  Would  the  claimant  and  possessor  of  the  quasi- 
dominant  be  protected  in  his  use  against  third  persons?  Mr.  Jus- 
tice Hohnes  doubts  it.^^ 

The  inchoate  title  by  prescription,  the  potentiality  of  acquiring 
an  easement  within  less  than  twenty  years,  is,  however,  something 
which  can  be  transmitted  with  the  quasi-dominant  tenement  so 
that  the  successive  periods  of  user  may  be  tacked  where  there  is 
privity  between  the  successive  claimants  .^^  The  legislative  policy 
of  prescription  and  adverse  possession  is  the  same,  —  that  titles  to 
property  should  not  remain  uncertain  and  in  dispute,  but  that 
continued  de  facto  exercise  and  assertion  of  a  right  should  be  con- 
clusive evidence  of  the  dejure  existence  of  the  right. 

"The  earliest  act  of  user  proved,  tends  to  prove  a  right  then  existing. 
.  .  .  Such  light  evidence  gains  force  by  continued  repetition,  until 
at  the  end  of  twenty  years  it  becomes,  unexplained,  conclusive  evidence 
of  right."" 

Prescription,  therefore,  like  adverse  possession,  operates  to  quiet 
titles  which  have  been  consistently  asserted,  and  the  requisites  are 
in  general  the  same. 

If  we  had  a  scientific  system  for  the  registration  of  titles,  adverse 
possession  would  be  of  far  less  importance.  Accordingly  we  find 
that  title  by  adverse  possession  is  not  recognized  under  some  of  the 
Torrens  Acts,  although  it  is  under  others.^^  But  under  our  crude 
conveyancing  and  recording  systems  this  doctrine  is  indispensable 
as  a  protection  to  just  titles.    Every  title  in  the  country  may  easily 

**  2  P.  &  M.  Hist.  Eng.  Law,i42;  Pollock,  First  Book  of  Jurisprxidence,  184. 

»*  Common  Law,  241.  Cf.,  however,  Terry,  Anglo-American  Law,  §  311,  297. 
See  also  Greenhalgh  v.  Brindley,  [1901]  2  Ch.  324;  Lord  Battersea  v.  Commissioners. 
[1895]  2  Ch.  708. 

»  McLean  v.  McRae,  50  N.  S.  R.  536,  33  D.  L.  R.  128,  132  (1917). 

"  Wallace  v.  Fletcher,  30  N.  H.  434  (1855). 

»«  But  see  "Statute  of  Limitations  and  The  Land  Titles  Act,"  47  Can.  L.  J.  5; 
J.  E.  Hogg,  Austrauan  Torrens  System,  85,  806;  Lightwood,  Time  Limit  on 
Actions,  133;  Hurd's  III.  Rev.  Stat.  (1917)  ch.  30,  §  84.  J.  E.  Hogg,  "Registration 
of  Title  to  Land,"  28  Yale  L.  J.  54  (November,  1918). 
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come  to  depend  for  its  establishment  to  a  greater  or  less  extent  on 
adverse  possession.  In  spite  of  our  elaborate  books  of  record, 
possession  remains  the  great  source,  mmiiment,  and  quieter  of 
titles  to  land. 

The  extent  of  title  and  estate  thus  acquired,  whether  for  years, 
for  Ufe,  or  in  fee,  is  measured  by  the  claim  of  title.  "If  the  party 
claim  only  a  limited  estate  and  not  a  fee,  the  law  will  not,  contrary 
to  his  intentions,  enlarge  it  to  a  fee."  Where  a  title  depends  upon 
possession,  the  estate  evidenced  by  his  possession  depends  upon 
the  claim  of  title  which  he  makes  by  his  declarations  or  his 
acts.^^ 

Certain  qualifications  of  the  title  acquired  by  adverse  possession 
follow  from  the  fact  that  it  arises  from  possession.  There  is  an 
important  limitation  on  the  rule  that  bare  possession  is  title  good 
against  all  the  world  except  the  true  owner.  American  courts  hold 
that  a  bare  possessor  of  land  cannot  recover  full  damages  for  a 
permanent  injury.  In  Winchester  v.  City  of  Stevens  Poinf^^  the 
defendant  constructed  a  high  embankment  which  caused  the  flood- 
ing of  plaintiff's  lot.  The  plaintiff  recovered  in  the  trial  court  for 
the  permanent  depreciation  of  her  property.  She  had  to  rely  upon 
possessory  title,  as  she  failed  to  prove  a  good  paper  title  owing  to 
the  fact  that  two  deeds  had  only  one  subscribing  witness.  It  was 
held  that,  as  in  condemnation  proceedings,  plaintiff  must  show 
absolute  or  complete  title  and  that  title  will  not  be  presumed  for 
this  purpose  from  evidence  of  possession  under  claim  of  title.  Ap- 
parently plaintiff  must  show  either  (i)  a  complete  chain  of  title 
from  the  Government,  or  (2)  title  by  adverse  possession.^^ 

In  a  recent  Illinois  case  it  is  held  that  where  title  by  adverse 
possession  becomes  complete  after  a  cause  of  action  for  permanent 
injury  to  the  land  from  flooding  accrues,  the  plaintiff  corporation 


'8  Ricard  v.  Williams,  7  Wheat.  (U.  S.)  59  (1822);  Bond  v.  O'Gara,  177  Mass.  139, 
58  N.  E.  275  (1900).  See  Jasperson  v.  Schamikow,  150  Fed.  571  (1907),  15  L.  R.  A. 
(n.  s.)  1178  n. 

*"  Winchester  v.  City  of  Stevens  Point,  58  Wis.  350,  17  N.  W.  3,  547  (1883). 

"  See  also  the  following  cases:  Waltemeyer  v.  Wisconsin  Ry.  Co.,  71  Iowa,  626, 
33  N.  W.  140  (1887);  Kelly  v.  New  York  Ry.  Co.,  81  N.  Y.  233  (1880);  Frisbee  v. 
Marshall,  122  N.  C.  760,  765;  30  S.  E.  21  (1898);  International  Ry.  Co.  v.  Ragsdale, 
67  Texas,  24,  28,  2  S.  W.  515  (1886).  Compare  the  case  of  the  bailee  suing  for  the  full 
value  of  property  lost  or  destroyed.  The  Winkfield,  [1902]  P.  42.  U.  S.  Fidelity,  etc. 
Co.  V.  United  States  246  Fed.  433  (191 7);  31  Harv.  L.  Rev.  1028,  1029. 
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cannot  recover,  as  it  did  not  have  (absolute)  title  to  the  land  by 
adverse  possession  or  otherwise  at  the  time  the  right  of  action 
accrued. 

"That  its  title  became  complete  by  prescription  after  the  cause  of  action 
accrued  places  it  in  no  different  position  from  what  it  would  have  been 
if  it  had  not  been  in  possession  but  had  acquired  title  by  conveyance 
after  the  right  of  action  accrued."  ^ 

This  case  may  be  explained  on  the  theory  that  the  statute  of  limita- 
tions simply  quiets  that  title  which  the  adverse  possessor  already 
has  by  virtue  of  his  possession,  and  the  doctrine  of  relation  does 
not  cure  any  defects  in  the  possessory  title  except  the  former 
owner's  right  to  recover  possession. 

The  statutory  extinguishment  of  the  title  of  the  dispossessed 
owner  of  land  does  not  destroy  easements  or  restrictive  covenants, 
and  it  has  been  held  that  persons  entitled  to  the  benefit  of  restrictive 
covenants  may  enforce  them  against  the  new  owner  by  adverse 
possession.^^  These  burdens  and  privileges  with  reference  to  the 
land  are  not  incident  to  the  estate  of  the  dispossessed  owner,  and 
adverse  possession  of  the  land  does  not  destroy  them,  if  there  is 
no  adverse  user. 

The  efficiency  of  the  doctrine  of  adverse  possession  in  quieting 
title  is  greatly  impaired  by  reason  of  two  exceptions  to  the  opera- 
tion of  the  statute,  viz.,  that  of  disabiHties  and  that  of  future  estates. 
It  has  been  proposed  by  the  American  Association  of  Title  Men 
(1913),  in  order  to  render  land  titles  simpler  and  more  secure,  to 
reduce  the  period  of  Hmitation  on  actions  to  recover  land  to  ten 
years,  and  to  abolish  the  saving  clauses  for  persons  under  disabihty. 
If  titles  were  quieted  by  possession  regardless  of  disabilities,  such 
as  absence  from  the  state,  infancy,  insanity,  coverture,  or  imprison- 
ment, this  would  add  greatly  to  the  security  of  all  titles,  and  we 
should  then  be  able  to  rely  on  mere  lapse  of  time,  coupled  with 
proof  of  continuity  of  possession  and  claim  of  title,  to  cure  all  de- 
fects and  automatically  to  quiet  titles.  Friends  or  relatives  or 
guardians  will  ordinarily  protect  the  rights  of  owners  under  dis- 

^  La  Salle  Coal  Co.  v.  Sanitary  District,  260  HI.  423,  430,  103  N.  E.  175  (1913). 
See  also  27  Harv.  L.  Rev.  496;  20  Harv.  L.  Rev.  563;  13  Mich.  L.  Rev.  562;  Perry 
V.  Clissold,  [1907]  A.  C.  73. 

«  In  re  Nisbet  &  Potts'  Contract,  [1905]  i  Ch.  391;  [1906]  i  Ch.  3861,  2  B.  R.  C. 
844,  860. 


146  HARVARD  LAW  REVIEW 

ability,  and  individual  cases  of  hardship  would  be  more  than  bal- 
anced by  the  greater  security  of  all  titles. 

By  the  general  rule,  the  statute  of  limitations  on  ejectment  does 
not  begin  to  run  against  a  remainderman,  or  the  holder  of  any  other 
future  interest  until  the  preceding  estate  terminates,  and  he  be- 
comes entitled  to  immediate  possession.  This  is  based  on  the 
proposition  that  the  right  of  action  does  not  accrue  until  that  time, 
as  he  has  no  right  of  action  until  he  is  entitled  to  possession.  It 
follows  that  while  a  life  estate  is  outstanding,  no  one  can  initiate  a 
holding  adverse  to  the  remainderman.^ 

The  consequence  is  that,  although  one  may  hold  possession  of 
land  for  twenty  years,  claiming  to  own  it  absolutely  against  all  the 
world,  and  may  have  color  of  title  and  pay  taxes  thereon,  yet  this 
possession  will  not  be  adverse  to  the  holder  of  any  future  interest, 
although  the  claim  may  be  brought  home  to  the  remainderman.'*^ 

By  a  somewhat  daring  piece  of  judicial  legislation  it  has  been  held 
in  Iowa  and  Nebraska  that,  where  the  statutes  give  a  person  out  of 
possession  an  equitable  remedy  to  quiet  title,  a  remainderman  may 
be  barred  by  adverse  possession  where  he  has  notice  of  the  adverse 
holding.^®  It  is  urged  that  the  purpose  of  the  statute  is  to  provide 
a  way  to  settle  disputed  questions  of  title  between  those  in  posses- 
sion of  land  and  those  who  claim  a  future  interest.  Where  an  ad- 
verse claim  of  ownership  is  brought  home  to  the  holder  of  such 
future  interest,  his  welfare,  as  well  as  that  of  the  public  in  general, 
is  best  subserved  by  requiring  that  questions  of  title  be  settled 
within  the  statutory  period.  Accordingly,  ejectment  and  all  other 
remedies  will  be  barred  if  the  remainderman  allows  ten  years  to 
elapse  after  his  right  of  action  to  quiet  title  accrues  and  thereafter 
the  adverse  possessor  can  quiet  title  in  himself  .^^ 

It  may  be  argued  that  the  barring  of  one  remedy,  viz.,  an  action 
to  quiet  title,  should  not  affect  other  remedies  which  have  not  yet 

**  Mixter  v.  Woodcock,  154  Mass.  535,  28  N.  E.  907  (1891);  Bohrer  v.  Davis,  94 
Neb.  367,  143  N.W.  209,  148  N.  W.  320  (1913);  Wakefieldz).  Yates,  [1916]  i  Ch.  452. 

«  Com.  V.  Clark,  119  Ky.  85,  83  S.  W.  100  (1904);  Gindrat  v.  W.  Ry.  Co.  (Ala.) 
19  L.  R.  A.  839  (1893),  note;  Barrett  v.  Stradl,  73  Wis.  385,  395;  41  N.  W.  439  (1889); 
Dawson  v.  Edwards,  189  111.  60,  59  N.  E.  590  (1901);  Cassem  v.  Prindle,  258  HI.  11, 
loi  N.  E.  241  (1913);  but  cf.  Nelson  v.  Davidson,  160  111.  254,  43  N.  E.  361  (1896). 

*  Criswell  v.  Criswell,  loi  Neb.  349,  163  N.  W.  302  (191 7).  See  also  Marray  v. 
Quigley,  119  Iowa,  6,  92  N.  W.  869  (1902);  Crawford  v.  Meis,  123  Iowa,  610,  99  N.  W. 
186  (1904). 

"  Holmes  v.  Mason,  80  Neb.  448,  114  N.  W.  606  (1908). 
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accrued.*^  But  this  is  something  that  the  courts  have  done  in 
limiting  equitable  actions  by  analogy  to  the  statute  of  limitations 
on  ejectment;  and  if  poUcy  demands  it,  a  reciprocal  hmitation  of 
legal  actions  by  analogy  would  seem  equally  justifiable.  Opinions 
may  differ  as  to  the  justice  of  such  extension  of  the  doctrine  of 
adverse  possession,  but  it  would  have  the  beneficent  effect  of 
bringing  up  for  settlement  disputed  questions  of  title  before  they 
become  stale,  and  would  obviate  one  of  the  most  serious  defects 
in  this  automatic  method  of  quieting  titles  against  possible  adverse 
claims  which  now  arises  from  our  imdue  tenderness  towards  the 
holders  of  future  interests. 

II 

Privity  and  Tacking  Between  Successive  Holders 

It  is  the  almost  universal  rule  of  law  as  laid  down  by  decisions 
in  this  country  that  "privity  of  estate"  is  necessary  between  suc- 
cessive adverse  holders  to  authorize  "tacking"  their  several  pos- 
sessions together.^^  The  several  occupancies  must  be  so  connected 
that  each  occupant  can  go  back  to  the  original  entry  or  holding  as 
a  source  of  title.  The  successive  occupants  must  claim  through 
and  under  their  predecessors  and  not  independently  to  make  a 
continuous  holding  united  into  one  ground  of  action.  It  is  gener- 
ally held  that  this  connection  may  be  established  by  any  of  the 
usual  methods  of  transferring  title,  voluntary  or  involuntary,  and 
also  by  the  mere  informal  dehvery  of  possession  by  mutual  consent. 
There  is  privity  between  ancestor  and  heir,  testator  and  devisee, 
vendor  and  vendee,  lessor  and  lessee,  judgment  debtor  and  execu- 
tion purchaser.^"  Privity  is  not  presumed.  The  burden  of  proving 
privity  is  on  the  one  claiming  by  adverse  possession.^^ 

In  the  absence  of  formal  transfer  of  title,  some  difficulty  may 

"  2  Minn.  L.  Rev.  137. 

*»  2  Corpus  Juris,  84-90;  Buswell,  Limitation  and  Adverse  Possession,  §  239; 
Wood  on  Lim.,  4  ed.,  §  271;  Ely  v.  Brown,  183  111.  575,  597,  56  N.  E.  181  (1900); 
Davock  V.  Nealon,  58  N.  J.  L.  21,  32  Atl.  675  (1893). 

*"  Overfield  v.  Christie,  7  S.  &  R.  (Pa.)  173  (1821);  2  Corpus  Juris,  85-90; 
Ames,  Lectures  on  Legal  Hist.,  203,  204.  In  South  Carolina  tacking  is 
allowed  only  between  ancestor  and  heir.  Lewis  v.  Pope,  86  S.  C.  285,  68  S.  E.  680 
(1910);  Mazyck  v.  Wight,  2  Brev.  (S.  C.)  151,  153  (1807). 

"  Doe  V.  Brown,  4  Ind.  143  (1853);  Ryan  v.  Schwartz,  94  Wis.  403,  69  N.  W.  178 
(1896). 
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arise  in  showing  any  recognized  connection  to  permit  tacking 
possessions.  Thus  where  a  widow  continues  in  the  possession  of 
land  held  adversely  by  her  deceased  husband,  it  has  been  held  that 
the  widow  is  not  entitled  to  tack  her  husband's  possession  to  her 
own.  It  is  argued  that,  since  the  widow  has  no  right  in  the  land 
before  her  dower  is  assigned,  her  entry  is  a  new  disseisin,^^  privity 
is,  however,  worked  out  between  husband  and  wife  in  numerous 
cases,  which  hold  that  the  widow's  holding,  if  in  subordination  to 
the  heirs  at  law,  may  be  tacked  to  that  of  her  husband.^^  Although 
the  widow  is  neither  heir,  devisee,  nor  grantee  and  does  not  succeed 
to  her  deceased  husband's  inchoate  title,  yet  if  she  occupies  under 
her  dower,  quarantine  or  homestead  right,  or  as  guardian  of  her 
children,  her  possession  may  be  tacked  to  that  of  her  husband  so 
that  it  will  enure  to  the  benefit  of  the  heirs.^ 

The  holding  of  a  decedent  and  his  personal  representative  cannot 
be  tacked  unless  there  is  a  legal  right  of  possession  to  administer 
the  decedent's  lands.^^  It  is,  however,  held  that  the  possession  of 
real  estate  by  an  executor  with  power  of  sale  may  be  tacked  to  that 
of  his  testator  in  establishing  title  by  adverse  possession.^®  The 
possession  of  the  executor  or  administrator  may  be  deemed  a  con- 
tinuance of  that  of  the  deceased,  where  by  statute  he  has  the  right 
to  take  possession  of  the  real  estate  and  actually  does  so  for  the 
benefit  of  the  estate.  The  continuity  of  adverse  possession  is  not 
interrupted  by  the  ordinary  lapse  of  time  between  the  deceased's 
death  and  the  appointment  of  an  administrator  and  the  taking  of 
possession  by  him. 

It  is  submitted  that  there  cannot  be  tacking  between  testator 
and  devisee  under  a  void  will,  as  there  would  be  no  transfer  or 
delivery  of  possession,  and  the  inchoate  possessory  title  would 
devolve  upon  the  heir,  who  would  be  the  only  one  who  could  con- 
tinue the  same  claim  of  title,  and  take  advantage  of  the  ancestor's 

"  Doe  V.  Barnard,  13  Q.  B.  945  (1849);  Sawyer  v.  Kendall,  10  Cush.  (Mass.) 
241  (1852);  Robinson  v.  Allison,  124  Ala.  325,  27  So.  461  (1899). 

"  Mielke  v.  Dodge,  135  Wis.  388,  393,  115  N.  W.  1099  (1908);  14  Harv.  L.  Rev. 
149;  17  Harv.  L.  Rev.  277. 

"  Atwell  V.  Shook,  133  N.  C.  387,  45  S.  E.  777  (1903);  Johnson  v.  Johnson,  106 
Ark.  9,  152  S.  W.  1017  (1912);  Jacobs  v.  Williams,  173  N.  C.  276,  91  S.  E.  951  (1917)- 

"  Tennessee  Iron  Co.  v.  Ferguson,  35  S.  W.  900  (Tenn.  Chan.  App.  1895). 

"  Cannon  v.  Prude,  181  Ala.  629,  62  So.  24  (1913);  Vanderbilt  v.  Chapman,  172 
N.  C.  809,  90  S.  E.  993  (1916). 


TITLE   BY   ADVERSE   POSSESSION  149 

possession.^^  A  few  courts  apparently  require  continuous  formal 
transfers  to  make  privity,  and  hold  that  successive  possessions 
cannot  be  connected  by  delivery  of  more  than  the  tract  actually 
described  in  deeds  between  the  parties,  although  more  is  intended 
to  pass  and  possession  may  be  actually  taken  by  the  grantee.^^ 
According  to  the  great  weight  of  authority,  however,  if  possession 
is  transferred  as  to  all,  including  the  land  outside  the  Hmits  de- 
scribed, tacking  is  allowed.^® 

"  If  each  grantee  succeeds  to  the  possession  of  his  grantor,  there  is  such 
privity  between  the  occupants  that  their  several  possessions  are  referred 
to  and  regarded  as  continuous." 

It  is  said  that 

"  the  privity  required  is  a  continuous  possession  by  mutual  consent,  so  that 
the  possession  of  the  true  owner  shall  not  constructively  intervene."  ^^ 

The  courts  have  been  somewhat  put  to  it  for  an  explanation  of 
the  doctrine  that  an  oral  agreement  and  delivery  of  possession, 
ordinarily  not  sufficient  to  transfer  title  to  land,  are  sufficient  to 
make  "privity  of  estate."  The  theory  advanced  by  the  Wisconsin 
court  is  that  privity  is  purely  a  question  of  continuity  of  physical 
possession,  and  has  no  relation  to  the  transfer  of  title  or  claim  of 
title.    In  Illinois  Steel  Co.  v.  Paczocha^^  the  court  remarks, 

"It  is  said  that  there  must  be  privity  between  the  successive  occupants, 
but  this  does  not  at  all  mean  that  there  must  be  a  privity  of  title.  .  .  . 
The  privity  between  successive  occupants  required  for  the  statute  of 
limitations  is  privity  merely  of  that  physical  possession,  and  is  not  de- 
pendent upon  any  claim,  or  attempted  transfer,  of  any  other  interest 
or  title  in  the  land." 

"  Peoples  Water  Co.  v.  Anderson,  170  Cal.  683,  151  Pac.  127  (1915);  Tuggle  v. 
Southern  Ry.  Co.,  204  S.  W.  857  (Tenn.  1918). 

■*«  Evans  v.  Welch,  29  Colo.  355,  68  Pac.  776,  779  (1902);  Vicksburg,  etc.  Ry.  Co. 
V.  Le  Rosen,  52  La.  Ann.  192,  203,  26  So.  854  (1899);  Messer  v.  Hibemia,  etc.  Soc, 
149  Cal.  122,  124,  84  Pac.  835,  837  (1906);  29  Harv.  L.  Rev.  790. 

"  Rich  V.  Naffziger,  255  111.  98,  99  N.  E.  341  (191 2);  Gildea  v.  Warren,  173  Mich. 
28;  138  N.  W.  232,  233  (1912);  Wishart  v.  McKnight,  178  Mass.  356,  59  N.  E.  1028 
(1901);  Bugner  v.  Chicago  T.  &  T.  Co.,  280  111.  620,  637,  117  N.  E.  711  (1917);  Craw- 
ford V.  Viking  Co.,  84  Kan.  203;  114  Pac.  240  (1911);  35  L.  R.  A.  (n.  s.)  498, 
note. 

«"  Shedd  V.  Alexander,  270  111.  117,  126,  no  N.  E.  327  (1915);^  Illinois  Steel  Co.  v. 
Budzisz,  106  Wis.  499,  82  N.  W.  534  (1900). 

"  139  Wis.  23,  28,  35,  119  N.  W.  550  (1909). 
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This  theory  is  believed  to  be  erroneous.  Privity  of  estate  means 
succession  to  the  possessory  title.  Suppose  the  adverse  possessor,  A. 
has  previously  sold  and  conveyed  his  possessory  title  to  B,  who 
fails  to  enter,  and  then  deUvers  possession  to  C  by  oral  agreement. 
C  enters  and  holds  for  the  balance  of  the  period.  There  is  privity 
of  physical  possession,  but  not  privity  of  estate  between  A  and  C, 
except  as  to  a  new  adverse  possession  which  A  may  have  initiated 
since  his  grant  to  B. 

Oral  tacking  is  allowed  because  the  inchoate  prescriptive  title 
may  be  transferred  by  the  possessor  by  mere  delivery.  If  he  aban- 
dons or  conveys  to  B  he  has  nothing  to  transfer.  But  the  grantor 
can  hardly  set  up  the  possession,  which  he  has  abandoned  by  de- 
livery, as  a  title  in  an  action  of  ejectment  against  his  grantee.®^ 
An  oral  agreement  of  transfer  would  be  vahd  as  against  third  par- 
ties at  least,  even  if  questionable  under  the  statute  of  frauds  as 
between  the  immediate  parties  to  the  grant.^ 

In  tacking  constructive  adverse  possessions  under  color  of  title, 
it  has  been  held  in  New  York  that  there  must  be  a  regular  deed  or 
formal  conveyance  from  holder  to  holder.  It  is  argued  that  a  void 
deed  will  not  place  the  successor  in  the  predecessor's  shoes  as  to 
such  claim  of  title.  "Every  adverse  possession  is  a  wrong  amount- 
ing to  an  inchoate  right."  To  make  continuity  of  estate  with  the 
prior  constructive  adverse  possession,  it  is  essential  that  this  in- 
choate title  pass  along  the  Une  by  conveyance,  as  there  is  no  cor- 
poreal seisin  which  can  be  transferred  by  livery.^  It  has,  however, 
been  held  by  certain  other  courts,  that  a  formal  deed  under  seal  is 
not  necessary  to  tack  constructive  possessions.  If  there  is  some 
written  instrument,  and  a  colorable  transfer,  so  that  the  latter 
claimant  shall  apparently  hold  by  right  of  the  former,  this  will  be 
sufficient.^^  It  is  the  legislative  and  judicial  policy  to  favor  those 
claims  of  title  that  are  evidenced  by  written  instruments  of  trans- 
fer, both  as  to  the  period  within  which  they  will  be  quieted  and  as 

•2  Clithero  v.  Fenner,  122  Wis.  356,  99  N.  W.  1027  (1904);  18  Harv.  L.  Rev.  62; 
Innis  V.  Miller,  10  Mart.  (La.)  289  (1821). 
«*  McNeely  v.  Langan,  22  Ohio  St.  32  (1871);  Cunningham  v.  Patton,  6  Pa.  St. 

355,  357  (1847)- 

"  Simpson  v.  Downing,  23  Wend.  (N.  Y.)  315,  316  (1840).  - 

«  Kendrick  v.  Latham,  25  Fla.  819,  6  So.  871,  875  (1889);  Crispen  v.  Hannavan. 
50  Mo.  536,  549  (1872);  Watts  v.  Parker,  27  HI.  224  (1862);  Barger  v.  Hobbs,  67  111. 
592,  597  (1873). 
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to  the  tangible  acts  of  ownership  which  will  amount  to  adverse 
possession.  Delivery  of  actual  possession  of  part  of  the  land  held 
under  color  of  title  may  well  be  considered  constructive  delivery 
of  possession  of  the  entire  tract  described,  even  though  the  deed 
of  conveyance  be  without  a  seal  or  scroll  or  be  otherwise  defective. 
It  is  the  very  purpose  of  the  doctrine  of  adverse  possession  to  cure 
technical  defects  in  the  evidence  of  title. 

The  underlying  theory  of  title  by  adverse  possession  is  put  to 
the  acid  test  by  the  problem  presented  when  one  disseisor  or  con- 
verter, B,  has  been,  in  turn,  dispossessed  by  another  wrongdoer,  C. 
The  question  is  whether  the  successive  adverse  holdings  have  a 
different  effect  on  the  right  of  the  original  owner.  A,  than  where 
the  holdings  connect  by  means  of  a  transfer.  A  few  courts  and 
writers  looking  at  the  owner's  continuous  laches  rather  than  at 
the  possessor's  consistent  claim  of  title,  have  discarded  or  con- 
demned the  requirement  of  privity  for  acquiring  title  by  adverse 
possession.  For  them  it  should  be  enough  to  show  that  the  owner  has 
been  continuously  kept  out  of  possession  for  the  statutory  period. 

Thus  Dean  Ames,  in  his  well-known  essay  on  the  nature  of  owner- 
ship,®® says, 

"C,  although  a  disseisor,  and  therefore  not  in  privity  with  B,  may 
tack  the  time  of  B's  adverse  possession  to  his  own  to  make  out  the 
statutory  period  against  A.  This  tacking  is  allowed  in  England,  Canada, 
and  in  several  of  our  States."®^ 

Dean  Ames  argues  that  the  widespread  opinion  to  the  contrary  must 
be  deemed  erroneous. 

"The  laches  of  the  original  owner  who  remains  continuously  dispos- 
sessed  throughout  the  statutory  period,  is  the  same,  and  should  be 

'^  Lectxtres  on  Legal  Hist.  204;  3  Harv.  L.  Rev.  318,  321. 

"  He  cites  the  following  cases:  Doe  v.  Carter,  9  Q.  B.  863  (1847);  Willis  v.  Howe, 
[1893]  2  Ch.  545,  553;  Kipp  V.  Synod,  33  Up.  Can.  Q.  B.  220  (1873);  Fanning  v. 
Wilcox,  3  Day  (Conn.)  258  (1808);  Smith  v.  Chapin,  31  Conn.  530  (1863),  {setnble); 
Shannon  v.  Kinny,  i  A.  K.  Marsh.  (Ky.)  3  (181 7);  Hord  v.  Walton,  2  A.  K.  Marsh. 
(Ky.)  620  (1820);  Wishart  v.  McKnight,  178  Mass.  356,  59  N.  E.  1028  (1901);  Fitz- 
randolph  v.  Norman,  2  Tayl.  (N.  C.)  131  (1817).  (Presimiption  of  grant  from  state 
though  no  privity.)  Candler  v.  Limsford,  4  Dev.  &  B.  (N.  C),  407  (1839).  (Pre- 
sumption of  grant,  though  no  connection  proved.)  Davis  v.  McArthur,  78  N.  C.  357 
(1877);  Cowles  V.  Hall,  90  N.  C.  330  (1883);  i  Dart,  Vendor  and  Purchaser,  6  ed., 
464;  Pollock  and  Wright,  Possession,  23.  See  also  Salter  v.  Clarke  4  S.  R. 
(N.  S.  W.)  280,  21  W.  N.  (N.  S.  W.)  71  (1904). 
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attended  with  the  same  consequences  to  him,  whether  the  adverse  pos- 
session be  held  continuously  by  one  or  several  persons,  and  whether  sub- 
sequent possessors  do  or  do  not  stand  in  privity  with  their  predecessors." 

In  Illinois  Steel  Co.  v.  Budzisz,^^  Marshall,  J.,  discusses  with  his 
usual  elaboration  the  requisites  of  adverse  possession,  and  declares 
that  the  letter  of  the  statute  only  calls  for  the  disseisin  or  exclusion 
of  the  true  owner  for  twenty  years,  but  by  judicial  construction  the 
requirement  that  successive  possessions  be  connected  by  privity  has 
been  super-added.  It  is  commonly  said  to  be  the  reason  for  the  re- 
quirement of  privity  that  the  possession  of  the  disseised  owner  revives 
between  successive  disseisins,  and  the  continuity  of  possession  be- 
tween the  adverse  claimants  is  thereby  broken.^^  This  reason, 
however,  seems  unsound  and  fictitious.^"  The  real  reason  for  the 
requirement,  if  any,  would  seem  to  be  that  the  new  entry  gives  rise 
to  a  new  right  of  action  against  each  occupant,  rather  than  that  when 
the  first  disseisor  is  interrupted,  the  interruption,  though  but  for  a 
moment,  permits  the  seisin  of  the  true  owner  to  revest  by  operation 
of  law.^^  The  vital  question  would  seem  to  be  not  how  long  has 
the  owner  been  out  of  possession  and  failed  to  sue,  but,  on  the  other 
hand,  how  long  has  the  defendant  by  himself  and  his  predecessors 
asserted  a  consistent  claim  of  title.  Privity  of  estate  might,  then, 
be  explained  as  one  aspect  of  the  requirement  of  claim  of  title,  viz., 
that  the  holding  must  be  under  the  same  claim  of  title.  In  order 
to  be  regarded  as  the  same  cause  of  action,  it  must  be  connected, 
consistent,  and  continuous. 

If  there  is  a  series  of  independent  holdings,  one  is  no  evidence 
in  support  of  the  rightfulness  of  the  others.  Each  is  a  different 
claim  of  title,  and  new  ground  of  action.  The  trespasser  cannot 
go  further  back  for  the  origin  of  his  title  than  the  day  of  his  entry 
into  possession.  It  is  believed  that  there  is  very  little  authority 
for  dispensing  with  the  requirement  of  privity,  and  that  the  cases 
cited  for  this  by  Dean  Ames  do  not  go  to  the  full  extent  supposed. 

In  Doe  V.  Barnard  ^^  it  is  apparently  held  that  you  can  tack  under 

•8  106  Wis.  499,  507,  514,  82  N.  W.  534  (1900). 

•'  10  Col.  L.  Rev.  761;  3  Va.  L.  Rev.  637;  2  Corpus  Juris,  85;  Vermont  Marble 
Co.  V.  Eastman,  loi  Atl.  151,  164  (Vt.)  (1917). 

"  Wishart  v.  McKnight,  178  Mass.  356,  59  N.  E.  757  (1901). 

"  Sherin  v.  Brackett,  36  Minn.  152,  13  N.  W.  551  (1886);  Aigler's  Cases  on 
Titles,  35,  note. 

«  13  Q.  B.  945  (1849). 
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the  English  statute,  3  &  4  William  IV,  without  privity,  so  as  to 
use  the  prior  possession  as  a  shield,  but  not  to  use  it  as  a  sword. 
The  result  of  that  case,  and  the  companion  one  of  Doe  v.  Carter,''^ 
would  seem  to  be  that  the  widow,  while  in  possession,  could  bring 
trespass  against,  or  resist  ejectment  by,  the  true  owner,  but  being 
ousted  could  not  sue  in  ejectment  against  a  stranger,  because  she 
was  not  in  privity  with  the  prior  possession  of  her  husband,  but 
showed  title  to  his  possession  to  be  in  her  son.  Apparently  under 
this  theory  the  rightful  owner  may  be  barred,  although  the  last 
holder  has  neither  acquired  the  statutory  title  nor  possession  good 
against  third  parties.  The  true  owner  cannot  eject  the  last  tres- 
passer in  possession,  but  if  the  tables  are  turned  the  last  trespasser 
cannot  eject  former  owner  if  put  out  by  him. 

In  Groom  v.  Blake  ^^  the  case  of  Doe  v.  Carter  is  stated  and  criti- 
cized and  the  anomaly  is  pointed  out  in  this  doctrine  that  property 
should  become  quasi-derelict  without  a  rightful  owner  under  the 
operation  of  the  statute.  If  the  statute  does  run  against  the  true 
owner,  it  will  enure  to  the  benefit  of  the  first  rather  than  of  the 
last  or  the  intermediate  trespasser.  Doe  v,  Barnard  is  overruled  by 
Asher  v.  Whitlock  in  so  far  as  it  holds  that  a  defendant  may  justify 
interference  with  the  possession  of  another  by  evidence  of  an  out- 
standing title  under  which  he  does  not  claim. 

In  Willis  V.  Earl  Howe'^^  Kay,  L.  J.,  expressed  the  opinion  that 

"  a  continuous  adverse  possession  for  the  statutory  period,  though  by  a 
succession  of  persons  not  claiming  imder  another,  does,  in  my  opinion, 
bar  the  true  owner." 

But  in  Dixon  v.  Gayjere,''^  Romilly,  M.  R.,  held  that  as  between 
successive  trespassers  the  law  could  not  ascribe  a  title  to  any  one 
of  them,  neither  to  the  first  nor  to  the  last  nor  to  any  intermediate 
holder,  and  that  the  trespassers  could  not  tack  possessions  which 
were  not  continuous. ^^    If  the  statute  does  run  against  the  true 

"  9  Q.  B.  863  (1847). 

"  6  Ir.  Com.  L.  Rep.  400,  410  (1857). 

»  [1893I  2  Ch.  545,  553. 

^«  17  Beav.  421,  430  (1853). 

"  See  Johnson  v.  Brock,  [1907]  2  Ch.  533,  535,  538;  Lightwood,  Time  Limit  on 
Actions,  120,  124;  Banning,  Limitation  of  Actions,  3  ed.,  87,  88;  i  Dart.  V.  &  P., 
7  ed.,  473,  474;  19  Halsbury's  Laws  of  England,  "Limitations  on  Actions,"  158, 
§  322. 
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owner  without  privity,  it  will  enure  to  the  benefit  of  the  first  as 
against  the  last  or  the  intermediate  trespasser. 

In  some  Canadian  cases  it  is  said  that  the  occupation  of  successive 
trespassers,  following  each  other  without  interruption,  will  be 
sufficient  to  bar  the  true  owner,  although  they  are  not  in  privity 
with  each  other.  ^^  These  cases  are  probably  decided  on  what  is 
supposed  to  be  the  Enghsh  rule,  but  there  are  other  Canadian  cases 
holding  the  other  way. 

Among  the  American  cases  most  frequently  cited  as  dispensing 
with  privity  are  the  Kentucky  decisions  of  Shannon  v.  Kinny''^ 
and  Hord  v.  Walton.^^  In  both  of  these  Kentucky  cases  the  first 
holder  jdelded  possession  to  the  second  by  virtue  of  a  judgment  or 
decree,  so  that  the  second  holder  had  all  the  title  of  the  first,  and 
more  too.  These  cases  are  explained  on  that  ground  in  the  case  of 
Winn  V.  Wilhite,^^  which  recognizes  the  rule  that  privity  must 
exist  between  adverse  possessors,  for  one  to  acquire  the  benefit  of 
the  occupation  of  the  other,  and  to  prevent  a  new  cause  of  action 
from  arising.^2 

A  Connecticut  case  frequently  cited  on  this  point  is  that  of 
Fanning  v.  Wilcox.^  That  case,  also,  is  a  case  of  recovery  of 
possession  in  an  action  of  law,  which  is  hardly  equivalent  to  a  new 
disseisin.    In  Smith  v.  Chapin  ^  it  is  said:- 

"Such  continuity  and  connection  may  be  eflFected  by  any  conveyance, 
agreement,  or  understanding,  which  has  for  its  object  a  transfer  of  the 
rights  of  the  possessor,  or  of  his  possession,  and  is  accompanied  by  a 
transfer  of  possession  in  fact.  Such  an  agreement  to  sell  and  transfer  of 
possession  as  were  set  up  in  this  case,  if  proved,  were  sufficient." 

It  is  accordingly  the  law  of  Connecticut  that  it  is  essential  that 
there  be  privity  by  conveyance,  descent,  recovery  or  delivery  of 

^*  Robinson  v.'  Osbom,  per  Riddell,  J.,  obiter,  27  Ont.  L.  Rep.  248  (1912);  8 
D.  L.  Rep.  1014, 1021  (1912),  learned  note  by  E.  D.  Armour;  Kipp  v.  Synod  of  Toronto, 
33  Up.  Can.  Rep.  220  (1873);  ^/-  contra,  Simmons  v.  Shipman,  15  Ont.  Rep.  301 
(1888);  Ryerse  v.  Teeter,  44  Up.  Can.  Q.  B.  8  (1878);  Hamel  v.  Ross,  3  D.  L.  Rep.  860 
(191 2);  (Quebec)  Butler  t*.  Legar6,  7Q.  L.  Rep.  307  (1881).  But  see  Salter  v.  Clarke, 
4  S.  R.  (N.  S.  W.)  280,  (1904). 

"  I  A.  K.  Marsh.  (Ky.)  3  (1817). 

«o  2  A.  K.  Marsh.  (Ky.)  620  (1820). 

«  S  J.  J.  Marsh.  (Ky.)  521,  524  (1831). 

**  See  also  Miniard  v.  Napier,  167  Ky.  208,  180  S.  W.  363  (1915). 

"  3  Day  (Conn.)  258  (1808). 

"  31  Conn.  530  (1863). 
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possession,  in  order  that  one  may  be  the  beneficiary  of  the  prior 
possession  of  another;  and  one  who  does  not  claim  through  or  under 
another  may  not  rely  on  his  possession.  ^^  Wishart  v.  McKnight  ^^ 
is  a  leading  Massachusetts  case  holding  there  may  be  privity  by 
deUvery  which  would  have  warranted  the  finding  that  the  posses- 
sion of  each  holder  had  been  really  transferred  to  his  grantee,  al- 
though not  included  in  the  description  of  the  deeds.  It  stands  for 
the  proposition  that  "where  possession  has  been  actually  and  in 
each  instance,,  transferred  by  the  one  in  possession  to  his  successor, 
the  owner  of  the  record  title  is  barred." 

In  North  Carolina  ^^  it  was  formerly  held  that  privity  of  estate 
was  not  required  to  be  shown  between  different  occupants  in  order 
to  presume  a  grant  from  the  state,  where  land  had  been  in  adverse 
use  and  occupation  for  thirty  years.  This  rule  has  now  been 
changed  by  statute.^^  In  Tennessee  the  presumption  that  the 
state  has  parted  with  its  title  after  the  statutory  period  of  twenty 
years'  continuous  possession  is  still  made  without  a  showing  of 
privity.^®  But  successive  adverse  possessions  cannot  aid  each 
other  under  the  statute  of  limitations  against  a  private  owner  unless 
they  are  connected  by  contract  or  some  form  of  legal  privity. 
Each  subsequent  possession  not  so  connected  takes  a  new  start 
unaided  by  the  prior  possession.^** 

A  discussion  of  the  requirement  of  privity  on  principle  would 
seem  necessarily  to  involve  the  inquiry  whether  the  entry  of  each 
successive  holder  gives  rise  to  a  new  right  of  action.  For  instance, 
A  may  have  held  possession  for  a  few  days  or  years,  without  a 
shadow  of  right,  when  B,  another  intruder,  expels  him  and  holds 
for  the  balance  of  the  statutory  period,  but  not  claiming  under  him. 
When  does  the  right  of  action  against  B,  the  second  disseisor, 
accrue:  at  the  time  that  A  dispossessed  the  owner  and  began  to 
withhold  possession  from  him  wrongfully  and  adversely,  or  at  the 
time  of  the  entry  of  B?  Is  the  owner's  right  of  entry  against  A  and 
B  the  same  cause  of  action? 

^  Ferriday  :;.  Grosvenor,  86  Conn.  698,  86  Atl.  569  (1913). 
»  178  Mass.  356,  59  N.  E.  757  (1901). 

"  See  Davis  v.  McArthur,  78  N.  C.  357  (1878);  Cowles  v.  Hall,  supra,  90  N.  C.  330 
(1884). 
**  May  V.  Manufacturing  Co.,  164  N.  C.  262;  80  S.  E.  380  (1913). 
*'  Scales  V.  Cockerill,  3  Head  (40  Tenn.)  432  (1859). 
•"  Ferguson  v.  Prince,  136  Tenn.  543,  190  S.  W.  548  (1916). 
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It  is  assumed  by  Dean  Ames  in  his  classic  article  on  Disseisin  of 
Chattels,  or  The  Nature  of  Ownership,  as  it  is  later  called,  that 
the  right  of  recovery  is  the  same  right  of  action  against  each  suc- 
cessive disseisor,  and  that  B  holds  possession  subject  to  the  same 
defect  as  A,  with  the  additional  defect  of  a  right  of  action  in  A. 
This  is,  however,  to  assume  the  main  question  in  issue.  Actions 
for  the  recovery  of  property  are  foimded,  (i)  upon  the  plaintiff's 
title  and  consequent  right  of  possession;  and  (2)  upon  the  defend- 
ant's wrongful  detention  or  withholding  of  possession.^^  In  the 
case  of  successive  trespassers,  each  entry  is  to  be  regarded  a  fresh 
and  independent  wrong.  When  the  first  trespasser  makes  his 
forced  abandonment  of  the  land  the  right  of  action  against  him  is 
gone.  A  new  and  entirely  distinct  cause  of  action  accrues  to  the 
owner  against  each  new  intruder  for  the  new  interference  with  his 
right  of  possession  and  the  independent  wrongful  act  of  entry. 
As  the  Supreme  Court  of  Michigan  said  in  Riopelle  v.  Gilman,^^ 

"The  right  of  action  against  any  independent  disseisor  or  intruder 
must  date  back  only  to  the  origin  of  his  possession;  while  if  one  suc- 
ceeds to  another  by  transfer  of  title  or  claim,  the  right  of  action  goes 
back  to  the  first  occupant  in  the  chain  of  adverse  possession." 

As  Parker,  J.,  says  in  Johnson  &•  Sons  v.  Brock,^^ 

"  the  old  right  of  action  was  gone  when  the  first  intruder  went  out,  and 
that  a  new  right  of  action  arose  when  the  fresh  intrusion  occurred." 

When  one  purchases  land  from  one  exercising  dominion  over  it, 
he  buys  a  title  in  the  process  of  being  quieted  and  protected  by  the 
statute  of  Hmitations.  A  possessory  title  is  thus  a  growing  plant 
becoming  more  and  more  firmly  rooted  in  the  soil.  No  title  can 
grow  on  this  possession  if  the  root  is  broken  by  ouster. 

If  there  is  privity  between  the  successive  occupants,  the  posses- 
sion of  each  is  rooted  to  or  engrafted  upon  the  original  entry,  and 
may  be  regarded  as  an  outgrowth  of  the  former  possession.^*  On 
the  other  hand  there  seems  no  reason  why  B,  a  trespasser,  a  casual 
interloper,  who  drives  A  from  possession,  should  get  the  benefit  of 

«i  See  Langdell,  EQxnxy  Pleading,  §§  120,  123,  125;  Cruise,  Digest  Real  Prop. 
Tit.  31,  ch.  II,  §  22. 

•*  23  Mich.  ^^,  per  Campbell,  J. 

»  [1907]  2  Ch.  533,  535,  538. 

"  Asher  v.  Whitlock,  L.  R.  i  Q.  B.  i  (1865). 
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the  time  which  has  run  in  favor  of  the  possession  held  by  A.  He 
does  not  acquire  the  possessory  title  of  his  predecessor.  It  is  not 
necessary  to  consider  the  true  owner  as  restored  to  constructive 
possession,  as  his  right  of  possession  continues;  and  he  may  be  re- 
garded as  acquiring  a  new  right  of  action  against  B,  who  by  an 
independent  act  invades  his  right,  which  he  should  be  allowed  a 
new  period  of  twenty  years  to  pursue.  But  if  there  is  privity, 
there  is  a  continuation  of  the  disseisin,  and  the  entry  of  the  suc- 
cessor "relates  back"  to  the  entry  of  him  whose  possessory  right 
he  holds.^^  This  is  for  the  reason  that  he  succeeds  by  transfer  to 
a  possessory  title  already  partly  established.  This  substitution 
does  not  make  a  new  cause  of  action,  and  the  successive  possessions 
blend  into  one.  So  the  periods  of  adverse  user  of  a  way  may  be 
tacked  where  there  is  privity  between  the  successive  claimants. 
The  consistent  continued  adverse  user  becomes  conclusive  evidence 
of  right.9s 

If  the  title  of  the  true  owner  is  extinguished  by  the  possession 
of  independent  trespassers,  then  the  last  of  the  trespassers  can 
defend  his  possession  against  the  true  owner,  although  he  may  still 
be  ejected  by  the  first  trespasser.®^  The  statute  will  thus  quiet  a 
title  in  favor  of  A,  which  is  not  being  asserted  or  exercised  by  him 
against  the  true  owner,  who  has  no  right  of  action  against  A  to 
recover  the  possession.  Why  should  the  possession  of  a  subsequent 
trespasser  enure  to  the  benefit  of  a  prior  trespasser  who  is  no  longer 
claiming  title? 

It  may  indeed  be  argued  that,  even  where  there  is  privity  a  new 
cause  of  action  accrues  against  each  successive  wrongdoer  and 
that  the  statute  of  limitations  should  always  begin  to  run  afresh. 
This  would  prevent  tacking  even  cases  in  which  there  is  privity, 
and  it  has  been  so  held  in  England  as  to  chattels,  and  in  South 
Carolina  as  to  both  chattels  and  land  except  in  case  of  descent.®^ 

95  Davock  V.  Nealon,  58  N.  J.  L.  21,  32  Atl.  675  (1895);  Sawyer  v.  Kendall,  10 
Cush.  (Mass.)  241,  244  (1852);  Witt  v.  St.  Paul  &  N.  P.  Ry.  Co.,  38  Minn.  122, 
35  N.  W.  862,  865  (1888);  Christy  v.  Alford,  17  How.  (U.  S.),  601  (1854). 

"*  McLean  v.  McRae,  50  N.  S.  R.  536,  33  Dom.  L.  Rep.  128,  132. 

'^  E.  D.  Armour,  "  Statute  of  Limitations  as  a  Conveyancer,"  3  Can.  L.  Times, 
521;  I  Hayes,  Conv.  268. 

»8  Miller  v.  Dell  (1891),  i  Q.  B.  468  (chattels);  Beadle  v.  Hunter,  3  Strob.  (S.  C), 
331  (1848);  King  V.  Smith,  Rice  Law  Rep.  (S.  C.)  10  (1838);  Garrett  v.  Weinberg, 
48  S.  C.  28,  26  S.  E.  3,  18  (1896).  See  Potts  v.  Gilbert,  3  Cruise  Digest,  R.  P.  447; 
3  Wash.  C.  C.  475  (1819). 
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It  may  be  admitted  that  it  does  not  necessarily  follow,  that  because 
the  legislature  has  said  that  no  action  shall  be  brought  against  A 
unless  within  twenty  years  after  the  cause  of  action  accrues,  that 
therefore  B  cannot  be  sued  in  respect  to  an  entry  or  conversion 
made  by  him  within  twenty  years.  It  may  be  difficult  to  show 
that  there  is  not  a  new  cause  of  action  against  B,  even  though  his 
entry  is  by  consent  of  A.  In  the  case  of  chattels  it  would  seem  to 
be  a  new  conversion.^^  Barring  a  right  of  action  against  B  is  not 
necessarily  the  result  of  a  statute  barring  a  right  of  action  against  A. 
But  the  statute  ought  to  receive  "such  a  construction  as  will 
effectuate  the  beneficent  objects  which  it  is  intended  to  accom- 
plish, —  the  security  of  titles  and  the  quieting  of  possessions."  ^"^ 
Tacking  may,  if  necessary,  be  explained  as  a  common-law  doctrine, 
a  limitation  by  analogy,  because  to  hold  otherwise  would  be  con- 
trary to  the  policy  of  the  statute  and  would  prevent  an  adverse 
holder  from  transmitting  to  another  the  benefit  of  his  prior  holding. 
Where  the  same  claim  of  title  has  been  consistently  asserted  for 
the  statutory  period  by  persons  in  privity  with  each  other,  there 
is  the  same  reason  to  quiet  and  establish  the  title  as  where  one 
person  has  held.  The  same  flag  has  been  kept  flying  for  the  whole 
period.  It  is  the  same  ouster  and  disseisin.  If  the  statute  runs, 
it  quiets  a  title  which  has  been  consistently  asserted  and  exercised 
as  against  the  true  owner,  and  the  possession  of  the  prior  holder 
justly  enures  to  the  benefit  of  the  last. 

If,  on  the  other  hand,  the  statute  runs  without  privity,  then 
the  first  holder  will  have  the  better  title  among  the  successive 
holders  because  of  his  prior  possession,  though  he  may  have  held 
only  a  day.  The  relative  priority  of  the  inchoate  titles  will  remain 
imaffected  by  the  extinguishment  of  the  true  owner's  right.  Title 
will  thus  vest  successively  in  the  different  holders,  and  only  when 
all  the  prior  holders  are  barred  will  the  last  possessor  gain  an  in- 
defeasible title  to  the  land.^°^  It  seems  unreasonable  that  either 
the  prior  or  subsequent  independent  holders  should  benefit  by  each 
others'  adverse  possession.  As  a  broad  question  of  legislative  policy, 
however,  it  may  perhaps  be  advisable  to  bar  stale  demands  without 
requiring  proof  of  privity  of  estate  between  successive  holders. 

99  MiUer  v.  Dell,  [1891]  i  Q.  B.  468. 
loo  Willison  v.  Watkins,  3  Pet.  (U.  S.)  43,  54  (1830). 
"'  Dart,  Vendor  and  Pxjrchaser,  7  ed.,  475;  2  Preston,  Abstracts,  293. 
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Where  a  statute  of  limitation  requires  action  to  be  brought 
within  twenty  years,  or  some  other  period  after  the  owner  or  his 
predecessor  shall  have  been  seised  or  possessed  of  the  premises,  a 
different  result  may  possibly  be  reached  than  where  the  statute 
runs  from  the  time  when  the  right  of  action  accrues.  It  was  held 
in  Michigan,^°2  under  such  a  statute,  that  a  party  must  bring  his 
action  within  twenty-five  years  after  his  disseisin,  whether  the 
persons  in  possession  claimed  through  or  from  each  other  or  not. 
The  object  of  such  a  statute,  it  was  said,  is  to  compel  every  party 
disseised  to  use  sonfe  diligence  and  to  bar  a  right  of  entry  after 
twenty-five  years'  practical  abandonment  of  the  possession  to 
strangers.  This  distinction,  however,  has  not  been  followed  in 
other  jurisdictions. 

Henry  W.  Ballantine. 
University  of  Illinois,  Urbana. 

*"*  Riopelle  v.  Oilman,  23  Mich.  2,3  (1871).    See  also  5  Cal.  L.  Rev.  429. 
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—  82  76  84 
70  3  4  5 


171 
198 
280 

63 


714 


169 

207 
244 

_^ 
684 


759 


799 


808 


744 


Res.  Grad.  . 
Third  year  . 
Second  year 
First  year  . 
Unclassified 
Specials    .    . 


1913-14        1914-1S        1915-16        1916-17        1917-18        1918-19 


4 

169 

197 

260 

64 


69s 


S 

167 

197 

288 

68 


177 

226 

308 

66 


730 


786 


10 
213 
234 
335 

64 


5 
73 
87 
96 
31 

o 


292 


3 
37 
24 
36 
13 

I 


114 


Naturalization  of  Aliens.  —  As  Professor  Valery  has  pointed  out/ 
one  effect  of  the  war  is  quite  certain  to  be  a  heightened  interest  in  the 
question  of  each  individual's  nationality.  Incidentally,  it  is  worthy  of 
note  that  the  existence  of  war  and  the  passage  of  certain  legislation  re- 
lating to  it  have  raised  old  questions  concerning  naturalization  in  a 
rather  novel  way. 

Naturalization  of  an  alien  in  the  United  States  involves  two  legal  acts. 
First,  the  express  and  absolute  renunciation  by  the  applicant  of  his  old 
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allegiance.  Second,  his  assumption  of  the  new  allegiance  and  this  coun- 
try's acceptance  of  him  as  a  citizen.^ 

The  proper  performance  of  the  first  act  necessarily  involves  a  decision 
in  favor  of  the  applicant's  right  to  expatriate  himself,  for  the  United 
States  has  never  tolerated  the  notion  that  a  naturalized  citizen  may 
retain  even  a  shred  of  fealty  to  his  former  sovereign.^  Now  foreign 
countries  have  generally  been  unwilling  to  relinquish  their  subjects  or 
citizens.  At  one  time  or  another,  practically  every  European  nation 
has  denied  or  clogged  expatriation.*  England,  clinging  to  the  feudal 
law,  proclaimed  and  enforced  until  1870  the  doctrine  of  indelible  alle- 
giance.* The  German  States  and  Austria  seem  always  to  have  asserted 
the  power  to  retain  their  nationals.  With  them,  as  with  other  countries 
having  enforced  military  service,  such  power  has  usually  been  manifested 
in  the  cases  of  men  of  military  age,  who  are  likely  to  be  the  most  valuable 
emigrants. 

The  United  States  has  had  collision  after  collision  with  foreign  powers 
over  this  matter.  But  its  own  attitude  has  not  been  free  from  uncer- 
tainty. There  were,  and  possibly  still  are,  sharp  differences  of  opinion 
between  the  three  branches  of  the  government.  The  judiciary,  follow- 
ing common-law  precedent,  early  embraced  indelible  allegiance.^  The 
executive,  represented  by  the  Department  of  State,  pursued  a  wavering 
policy  until  1859.''  Since  then  it  has  quite  consistently  championed  an 
unlimited  or  at  least  a  very  broad  right  of  expatriation.  It  may  fairly 
be  argued  that  Congress,  by  passing  naturalization  acts  which  paid  no 
attention  to  restrictions  advanced  by  other  countries,  early  implied  its 

*  See  the  form  of  petition  and  oath.  Act  of  June  29,  1906,  34  Stat,  at  L.,  pt.  I, 
596,  §  4,  subdivisions  First,  Second,  and  Third. 

*  It  might  be  argued  that  the  subject  could  relinquish  the  sovereign  without  the 
sovereign's  relinquishing  the  subject.  This  seems  unworthy  hair-splitting.  Besides, 
it  would  permit  the  discarded  sovereign  to  enforce  unwilling  obedience  from  the  ex- 
patriate, if  jiurisdiction  over  the  latter  could  be  obtained.  But  our  laws  require  the 
protection  of  naturalized  citizens,  even  when  abroad,  as  fully  as  if  they  were  native 
bom.  U.  S.  Rev.  Stat.,  §  2000,  Act  July  27, 1868,  c.  249,  §  2,  15  Stat.  224;  14  Opin- 
ions Attorneys  General,  298-99  (1873);  H.  R.,  Doc.  326,  sgth  Cong.,  2d  Session, 
25;  In  re  Haas,  242  Fed.  739,  740  (1917).  v 

The  British,  however,  imder  the  Naturalization  Act  of  1870  conceded  that  their 
adopted  subjects  should  not  be  deemed  Britishers  when  within  the  limits  of  the  foreign 
states  of  which  they  were  subjects  previously  to  obtaining  their  certificates  of  natural- 
ization, unless  they  had  ceased  to  be  subjects  of  such  states  in  pursuance  of  municipal 
law  or  treaty.  In  re  Bourgoise,  L.  R.  41  Ch.  D.  310  (1889).  The  Act  of  4  &  5  Geo.  V, 
c.  17,  pt.  II,  §  3  (August  7,  1914),  has  revoked  this  concession. 

*  An  outline  of  the  state  of  law  about  1869  is  given  by  Cockburn  on  Nationality, 
SO  et  seq.  The  House  Document  referred  to  in  the  first  paragraph  of  note  3  outlines 
the  situation  as  of  about  1906.  This  House  Docmnent  is  a  mine  of  information,  rather 
poorly  arranged. 

A  sharp  distinction  must  be  drawn  between  laws  which  merely  penalize  illegal 
emigration  or  expatriation,  and  those  which  refuse  to  recognize  expatriation  without 
consent.    Cockburn,  supra,  55,  134. 

'  Cockburn,  supra,  63-64.  The  allegiance  is  not  really  "indelible"  and  never  was. 
The  author  adniits  that  Parliament  could  have  wiped  it  out.  This  doctrine  of  Great 
Britain's  was  one  cause  of  the  War  of  i8i 2.    Cockbitrn,  supra,  70. 

*  Shanks  v.  Dupont,  3  Pet.  (U.  S.)  242  (1830).  See,  for  a  more  discreet  modern 
view  imder  the  statute,  Mackenzie  v.  Hare,  239  U.  S.  308  (1915). 

^  Taylor  on  International  PtJBLic  Law  (1901),  §  183.  This  is  a  good  sum- 
mary which  can  easily  be  elaborated  by  reference  to  the  sources  given. 
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belief  in  an  unrestricted  right  to  shake  off  foreign  sovereignty.*  What- 
ever doubt  existed  as  to  the  legislative  view  in  the  middle  of  the  nine- 
teenth century  was  dispelled  by  the  Act  of  July  27,  1868.^  This  some- 
what flamboyant  statute  declares  expatriation  to  be  "a.  natural  and 
inherent  right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  piirsuit  of  happiness";  it  further  asserts  that 
"any  declaration,  instruction,  opinion,  order,  or  decision  of  any  officer 
of  the  United  States  which  denies,  restricts,  impairs,  or  questions"  the 
right,  is  "inconsistent  with  the  fundamental  principles  of  the  Republic." 

This  act  was  sufficient  to  settle  United  States  municipal  law  for  the 
time  being,  but  of  course  it  could  not  of  itseh  affect  foreign  municipal 
law.  At  this  very  time,  however,  the  series  of  reciprocal  naturalization 
agreements  known  as  the  Bancroft  treaties  was  being  negotiated.^"  It 
might  be  argued  that  this  negotiation  per  se  was  a  surrender  of  free  ex- 
patriation, the  more  so  as  the  treaties  impose  substantial  conditions 
upon  the  exercise  of  the  right.  It  seems  fairer,  though,  to  deem  them 
discreet  concessions  to  convenience.  In  diplomacy,  half  a  loaf  is  far 
better  than  no  bread  at  all.  The  United  States  has  not  been  successful 
in  making  such  conventions  with  all  nations,  France,  Italy,  Serbia,  Tur- 
key, and  numerous  others  remaining  outside  the  fold.  By  its  own 
municipal  law,  Great  Britain  has  adopted  an  extremely  liberal  policy 
with  respect  to  foreign  naturalization  of  its  subjects.^ 

Divorced  from  the  heat  and  prejudice  of  the  times  in  which  it  was 
passed,^^  the  Act  of  1868  does  not  seem  an  entirely  safe  star  by  which  to 
set  one's  course.  The  vigorous  caveat  against  contesting  its  utter  validity 
is  somewhat  repulsive  to  legal  common  sense,  which  prefers  logic  to 
bull-dozing.  Many  of  the  better  writers  on  public  or  international  law 
deny  flatly  and  with  good  reason  that  there  is  any  such  thing  as  an  un- 
restrictable  right  of  expatriation.^'  To  those  taking  this  point  of  view 
it  is  gratifying  and  significant  to  find  Congress  eating  some  of  its  own 
words  by  passing  the  Act  of  March  2, -1907,^^  which  in  laying  down 
general  rules  as  to  what  constitutes  expatriation  declares  "That  no 
American  citizen  shall  be  allowed  to  expatriate  himself  when  this  coun- 
try is  at  war."  The  prohibition  gains  a  more  than  municipal  sigrdficance 
from  'the  fact  that  its  framers  stated  it  to  be  "  declaratory  of  a  principle 
of  public  law  which  should  be  placed  on  the  statute  books,  so  that  no 

'  Van  Dyne  on  Naturalization  in  the  United  States  (1907),  333  et  seq. 
»  Now  U.  S.  Rev.  Stat.,  §  1999. 

"  These  are  conveniently  collected  in  Maixoy's  Treaties,  Conventions,  Etc., 
between  the  United  States  and  Other  Powers  (1776-1909). 

"  33  &  34  Vict.  c.  14,  §  6  (1870).    And  see  4  &  5  Geo.  V,  c.  17,  pt.  Ill,  §  13. 

^  The  days  of  the  Fenian  uprising.  Cockbxjrn,  supra,  86  et  seq.,  shows  what  the 
English  thought  of  the  American  attitude.  Oddly  enough,  Cockburn  seems  not  to  have 
known  of  the  Act  of  1868,  although  his  book  was  published  in  1869.  See  his  acid  com- 
ment on  page  io6. 

"  For  example,  Borchard  on  Diplomatic  Protection  of  Citizens  Abroad,  §  317, 
says:  "...  the  conclusion  is  inevitable,  both  under  international  and  mimicipal  law, 
that  there  is  no  such  thing  as  the  inalienable  and  inherent  right  of  a  citizen  to  expatriate 
himself."  See  also  Attorney  General  Cushing's  very  elaborate  opinion,  8  Opinions 
Attorneys  General,  139,  152,  153,  and  168  (1856).  Compare  Professor  Valery's 
remarks  in  the  Bulletin  Mensuel  de  la  Societe  de  Legislation  Comparee, 
Avril-Juin  (1917),  161. 

"  34  Stat,  at  L.,  pt.  I,  1228. 
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doubt  can  ever  be  raised  on  a  point  which  may  be  vital  to  the  United 
States."  ^^  Sound  authority  is  cited  for  the  proposition,  and  more  might 
be  adduced.^^ 

Applying  this  modification  of  the  Act  of  1868  to  a  supposititious  case 
will  indicate  the  kind  of  complication  which  may  result  from  naturaliza- 
tion in  war  time.  During  191 5  a  German  of  military  age,  who  has  re- 
sided in  the  United  States  for  more  than  five  years  but  who  has  no  dis- 
charge from  his  nationality  of  birth,  applies  for  and  receives  his  final 
naturalization  papers.  It  may  be  assumed  that  he  gets  them  as  a  matter 
of  course,  for  there  appears  to  be  nothing  questionable  about  the  man 
and  nothing  unusual  about  the  case.  But  if  the  judge  had  examined 
the  new  German  Imperial  and  State  Law  of  Nationality  ^"^  he  would 
have  found  that  while  a  discharge  from  nationahty  "may  not  be  refused 
in  time  of  peace"  except  for  certain  specified  reasons,  "In  time  of  war 
and  danger  of  war  the  right  is  reserved  to  the  Emperor  to  issue  special 
regulations."  Looking  further,  he  would  have  discovered  that  on  Au- 
gust 3,  1914,  the  Emperor  did  issue  a  special  regulation  to  the  effect 
that  persons  under  obligation  to  serve  in  the  army  were  not  to  be  dis- 
charged from  either  State  or  direct  Imperial  allegiance  until  further 
notice.^* 

This  puts  our  hypothetical  naturalized  citizen  in  an  uncomfortable 
position.  To  take  the  least  likely  and  perhaps  the  least  hvirtful  possibility 
first,  an  active  United  States  attorney  may  endeavor  to  have  his  certifi- 
cate canceled.^*  The  attorney  would  argue  that  the  Act  of  1907  read 
into  our  corpus  juris  and  specifically  into  the  naturalization  act  of  the 
preceding  year  the  "principle  of  public  law"  which  forbids  the  desertion 
of  one's  country  flagrante  bello  and  that  the  German  appUcant  obtained 
his  papers  f raiidulently  or  illegally.  If  the  attorney  felt  unkindly  toward 
the  respondent,  he  would  point  out  to  the  court  how  unlikely  it  is  that  a 
German  would  disregard  the  law  of  his  Fatherland;  and  he  would  suggest 
that  possibly  this  German  saved  his  skin  by  taking  advantage  of  that 
wicked  provision  of  the  Delbriick  Law  which  enabled  him  to  retain  his 
original  nationality.^"    Numerous  defenses  to  such  a  piroceeding  n^ay 

"  H.  R.,  Doc.  326,  59th  Cong.,  2d  Session,  28.  The  opinions  of  the  Secretary  of 
the  Treasury  and  the  Secretary  of  State  referred  to  therein  may  be  found  in  2  Foreign 
Relations  (1873),  1187  and  1204. 

"  See  note  13;  also  Halleck  on  International  Law  (1908),  §  29,  462. 

*^  This  law  is  commonly  known  as  the  Delbriick  Law.  "  Vor  der  Erteilung  der 
Genehmigungist  der  d.  Konsul zu  horen,"  Reichs-Gesetzblatt  (1913),  583,  589,  quoted 
In  re  Haas,  242  Fed.  739  (191 7).  The  translation  quoted  is  that  presented  in  1914  to 
both  Houses  of  Parliament. 

1*  Reichs-Gesetzblatt  (1914),  323.  To  avoid  any  chance  of  faulty  translation, 
the  original  text  is  quoted:  "  Wehrpflichtige  sind  bis  aufweiieres  nicht  aus  der  Slaatsange- 
korigkeit  oder  unmittelbaren  Reichsangehorigkeit  zu  entlassen." 

'•  In  accordance  with  §  15  of  the  Naturalization  Act  of  Jime  29,  1906,  34  Stat.  601. 

*°  Paragraph  second  of  §  25:  "A  person  does  not  lose  his  nationality  if,  before  ac- 
quiring a  foreign  nationality,  he  has  appUed  for,  and  received,  the  written  permission 
of  the  competent  authorities  of  his  home  state  to  retain  his  nationality.  Before  the 
grant  of  such  permission,  the  German  consid  is  to  be  consulted."  (Die  Staatsange- 
horigkeit  verlierl  nicht,  wer  vor  dem  Erwerbe  der  auslandischen  Staatsangehorigkeit  auf 
seinen  Antrag  die  schriflliche  Genehmigung  der  zustandigen  Behorde  seines  Heimatstaats 
zur  Beibehallung  seiner  Slaalsangehorigkeit  erhalten  hat.  Vor  der  Erteilung  der  Geneh- 
migung ist  der  deutsche  Konsul  zu  horen.) 
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be  suggested,*^  but  it  would  be  an  unhappy  ordeal  and  of  uncertain 
outcome.^ 

Probably  this  attack  would  not  have  to  be  faced  if  our  German  be- 
haved himself.  But  the  United  States  declares  war  against  Germany. 
He  is  drafted,  goes  to  France,  and  is  captured  in  battle;  the  stone  wall 
and  the  firing  squad  may  well  be  his  fate.  To  Germany,  under  the 
"principle  of  public  law,"  he  is  still  a  German  and  emphatically  a  traitor. 
He  has  no  clever  American  lawyer  to  defend  him  before  the  military 
tribunal.  He  has  not  even  the  cold  comfort  of  expecting  to  be  revenged. 
How  can  the  United  States  enter  upon  reprisals  for  an  act  which  it 
would  have  done  itself  had  the  situation  been  reversed? 

Or,  to  close  the  question  with  a  less  painful  although  serious  possi- 
bility, imagine  that  our  friend  returns  to  Germany  for  a  visit  after  peace 
is  declared.  Will  he  not  taste -of  durance  vile?  And,  again,  can  the 
United  States  effectively  protest  the  application  of  its  own  "principle 
of  public  law"  which  was  indeed  "vital  to  the  interests  of  Germany"? 

It  is  now  appropriate  to  turn  from  the  first  element  of  naturalization 
and  consider  briefly  that  aspect  of  the  second  which  deals  with  the  ac- 
ceptance of  the  applicant  by  the  new  sovereign  of  his  choice.  When  war 
was  declared  against  Germany  in  April  of  191 7  alien  enemies,  and  indeed 
every  alien  who  was  a  "native  citizen  or  subject,  or  a  denizen"  of  the 
German  Empire,^  automatically  became  barred  from  naturalization. 
In  December  of  the  same  year  Austro-Hungarians  were  likewise  barred. 
But  on  May  9,  191 8,  the  naturalization  law  was  radically  amended.^ 

**  As,  for  instance,  that  the  United  States  naturalizes  in  entire  disregard  of  foreign 
law,  as  it  certainly  has  a  right  to  do;  that  the  Bancroft  treaties  cover  the  case,  and 
§  36  of  the  Delbriick  Law  continues  treaties  in  effect;  that  one  needs  no  "discharge" 
to  lose  Germanic  nationality  by  foreign  naturaUzation,  the  questions  of  discharges  and 
naturalization  abroad  being  treated  in  entirely  different  sections  of  the  Delbriick  Law. 

^  It  may  be  remarked  that  the  powers  arrayed  against  Germany,  and  even  neutral 
nations,  would  probably  have  treated  our  friend  as  still  a  German.  During  the  war 
between  France  and  England  at  the  end  of  the  eighteenth  century  a  Frenchman  emi- 
grated to  the  United  States  and  became  naturalized.  .  While  the  war  was  still  on,  he 
shipped  a  cargo  to  some  foreign  port,  warranting  the  goods  neutral.  The  British  cap- 
tured and  condemned  them  as  belligerent.  Held,  that  he  cannot  recover  the  insurance 
because  there  was  a  breach  of  warranty.  The  covenant  of  neutrahty  was  drawn  in 
contemplation  of  international  law  and  it  is  a  rule  of  international  law  that  a  man 
may  not  expatriate  himself  flagrante  bello.  Duguet  v.  Rhinelander,  i  Johns.  Cas. 
(N.  Y.)  360  (1800);  Jackson  v.  New  York  Insurance  Co.,  2  Johns.  Cas.  191  (1801)  ace. 
The  former  case  was  reversed  and  the  latter  overruled  by  a  divided  court.  2  Johns. 
Cas.  476;  I  Caines  Cas.  XXV  gives  the  majority  opinion  only.  The  reasoning  which 
ruled  the  upper  court  is  not  very  persuasive.  It  appears  to  have  been  disapproved 
by  contemporary  jurists,  i  Kent  Com.,  3  ed.,  76  (star  paging);  i  Phillips  on  In- 
surance, 5  ed.,  §  166;  I  DuER  ON  Insurance,  521;  i  Arnould  on  Marine  Ins.,  9  ed., 
§  95.  The  lower  court's  rule  seems  also  to  be  accepted  by  The  Dos  Hermanos,  2  Wheat. 
98  (U.  S.)  (1817). 

**  U.  S.  Rev.  Stat.,  §  2171,  Act  April  14, 1802,  c.  28,  §  i,  2  Stat.  153.  There  seems  to 
be  a  mistake  in  the  pimctuation  of  the  first  dozen  words.  The  new  act  referred  to  in 
note  24  cured  this  mistake.  "Alien  enemy"  may  not  sound  rhetorically  correct,  but 
in  our  statute  law  it  is  a  phrase  of  art  and  just  now  is  particularly  dear  to  those  engaged 
in  counter  espionage  activities.  U.  S.  Rev.  Stat.,  §  4067;  Act  July  6,  1798,  c.  66,  §  i, 
I  Stat.  577.  The  definition  of  the  term  was  extended  to  women  by  an  amendatory 
act  of  Congress,  and  the  President  by  proclamation  put  this  act  into  effective  oper- 
ation.   The  act  is  dated  April  16,  1918,  the  proclamation,  April  19,  1918. 

"  By  Pub.  No.  144,  6sth  Cong.,  H.  R.  3132.  The  amendatory  act  is  frequently  re- 
ferred to  as  "The  Raker  Act." 
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Two  portions  of  the  amendment,  being  its  subdivisions  numbered 
seventh  and  eleventh,  are  of  interest.  The  latter  provides  that  no  alien 
enemy  may  become  a  citizen  unless  he  can  conform  to  certain  condi- 
tions with  respect  to  the  date  of  his  declaration  of  intention,  etc.;  or, 
failing  that,  unless  the  President  by  an  act  of  special  grace  "upon  in- 
vestigation and  report  by  the  Department  of  Justice  fully  estabUshing 
the  loyalty"  of  the  applicant,  excepts  him  from  the  classification  of  an 
alien  enemy.  From  a  purely  practical,  non-legal  standpoint  these  are 
most  remarkable  provisions.  The  other  opponents  of  the  Central  Powers 
have  bent  every  effort  toward  squeezing  Germans  and  Austro-Hun- 
garians  out  of  citizenship  rather  than  toward  admitting  them  into  citi- 
zenship. Certain  considerations  of  policy,  particularly  concerning  the 
subject  races  of  Austria-Hungary,  may  well  overbalance  this  considera- 
tion and  also  the  apparent  inadvisability  of  casting  the  labor  of  thou- 
sands of  new  investigations  upon  a  Department  already  bearing  the 
brunt  of  the  war  work. 

When  one  turns  to  the  legal  points,  however,  difficulties  multiply. 
If  a  native  of  Germany  naturalized  here  when  the  coxmtry  was  neutral 
might  reasonably  expect  harsh  treatment  from  his  former  compatriots, 
he  will  surely  be  doubly  damned  if  he  attempts  to  become  an  American 
while  war  is  on  between  the  two  nations.  Should  he  be  captured  in 
military  operations,  his  fate  is  certain  unless  considerations  of  poUcy 
stay  the  execution.  There  is  a  British  case  squarely  in  point.^  One 
would  not  expect  more  mercy  of  the  Hun. 

Subdivision  seventh  of  the  amendatory  act  is  an  overwhelmingly 
complex  and  ill-drawn  paragraph  dealing  with  everything  from  a  Filipino 
to  an  alien  seaman,  but  especially  providing  for  the  expeditious  naturali- 
zation during  the  war  of  aliens  in  the  military  and  naval  service.  This 
object  is  thoroughly  laudable  and  it  is  a  pleasure  to  know  that  a  land- 
office  naturalization  business  was  done  in  the  army  camps.^^  The  trouble 
is  that  a  very  substantial  number  of  alien  enemies  have  been  admitted 
under  this  section.  It  was  believed  that  their  admission  would  save  them 
from  treatment  as  traitors  if  captured,  a  risk  which  they  naturally  did 
not  care  to  face.  The  foregoing  discussion  leads  to  the  conclusion  that 
such  a  belief  is  thoroughly  unsound.  The  grim  possibilities  of  the  mis- 
take, if  it  is  one,  are  obvious.  Fortunately  they  appear  not  to  have 
been  realized  in  fact.  But  there  is  another  difficulty.  Subdivision 
seventh  purports  to  cover  "any  alien  serving  in  the  military  or  naval 
service."  It  must  be  remembered,  however,  that  for  over  a  century 
the  naturalization  of  alien  enemies  has  been  forbidden  and  that  this 
restriction  is  continued  with  certain  specified  relaxations  by  a  subsequent 
subdivision  of  this  very  act.  It  appears  not  unlikely  that  Germans 
and  Austro-Hungarians  dealt  with  under  subdivision  seventh  have  ac- 


^  Rex  V.  Lynch,  i  K.  B.  (1903)  444.    The  court  simply  slashed  its  way  through  an 

absolutely  unqualified  expatriation  statute,  saying  that  naturalization  itself  under 

the  circumstances  was  an  act  of  treason.     During  the  War  of  181 2  the  same  point 

came  up,  and  executions  of  captives  were  avoided  by  a  hair's  breadth.     Cockburn, 

.supra,  70. 

^  On  the  other  hand,  there  appear  to  have  been  few  if  any  naturalizations  under 
[subdivision  eleventh  as  late  as  November  i,  1918. 


i66  HARVARD  LAW  REVIEW 

quired  naturalization  which  is  a  "scrap  of  paper"  here,  just  as  it  is  in 
their  native  countries.^^ 

The  reader  will  have  remarked  that  all  the  lines  of  this  brief  discussion 
converge  on  a  common  point.  Even  if  the  arguments  advanced  above 
are  mistaken  and  can  be  successfully  rebutted,  it  appears  that  the  United 
States  has,  since  the  commencement  of  the  war  in  1914,  received  or 
purported  to  receive  as  citizens  nimabers  of  foreign  born  individuals 
whose  status  is  somewhat  doubtful  here  and  decidedly  doubtful  abroad. 
If  we  grant  that  the  nations  cobelligerent  with  us  are  likely  in  courtesy 
and  good  feeling  to  waive  any  rights  concerning  their  nationals,  our 
opponents  still  remain  to  be  considered.  Embarrassment  amounting 
to  a  dilemma  is  clearly  possible.  It  is  hard  to  see  how  we  can  refuse  to 
protect  even  in  Germany  a  German  native  naturalized  here  between 
August  3,  1914,  and  the  end  of  the  war.  Our  own  statute  law  requires 
the  executive  to  tender  such  protection.^^  Yet  if  we  do  so,  we  shall  be 
denying  Germany  a  right  which  the  United  States  has  recognized  and 
asserted  for  itself.  To  put  the  point  in  another  way,  no  persons  have 
exceeded  Americans  in  denunciation  of  those  provisions  of  the  Delbriick 
Law  which  encourage  the  conscious  creation  of  dual  allegiance.  Can  we 
continue  this  denunciation  with  much  justice  if  our  courts  and  our  Con- 
gress have  been  making  decisions  and  passing  laws  which  tend  toward 
precisely  the  same  end?  ^^  John  M.  Maguire. 

The  Theory  or  the  Pleadings.  —  It  might  be  thought  that  if  a 
defendant  has  had  ample  notice  of  the  claim  against  him  and  an  oppor- 
tunity to  defend,  and  the  facts  have  been  fully  presented  on  both  sides, 
and  a  judgment  has  finally  been  recovered  against  him,  he  ought  to  pay. 
Even  more  clearly  it  would  seem  that  when  the  defendant  in  his  answer 
has  expressly  admitted  a  right  of  action  in  the  plaintiff,  the  plaintiff 
should  be  entitled  to  recover  on  that  right  of  action.  *In  New  York  ac- 
cording to  a  recent  decision  of  the  Court  of  Appeals  this  is  not  the  case. 
One  Jackson  brought  suit  against  one  Strong  alleging  that  they  had 
entered  into  a  contract  to  prosecute  an  undertaking  for  their  joint  benefit, 
sharing  equally  as  partners  in  the  expenses  and  in  the  receipts;  and  the 
plaintiff  asked  for  an  accounting  and  for  a  recovery  of  the  amount  due. 
The  defendant  denied  the  agreement  to  share  equally  but  alleged  that 
he  had  agreed  to  employ  the  plaintiff  as  his  assistant  and  to  pay  him 
the  reasonable  value  of  his  services.  The  case  was  tried  before  a  referee 
who  reported  that  there  was  no  agreement  to  share  but  that  the  defend- 
ant had  agreed  to  pay  the  plaintiff  the  reasonable  value  of  his  services. 
Judgment  was  given  for  the  plaintiff  for  the  reasonable  value  of  his  serv- 
ices. After  several  years  the  Court  of  Appeals  has  at  length  decided 
that  the  judgment  should  be  reversed.^    And  why?    Not  because  the 

^^  If  this  doubt  turns  out  to  be  really  substantial,  the  air  should  be  cleared  by  a 
remedial  act. 

2»  U.  S.  Rev.  Stat.,  §  2000. 

**  The  whole  tangled  situation  should  be  straightened  out  by  explicit  provisions 
of  the  final  treaty  of  peace.  Otherwise  we  have  stored  up  squabbles  for  the  next  fifty 
years. 

'  Jackson  v.  Strong,  222  N.  Y.  149.    See  Recent  Cases,  page  179. 
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plaintiff  did  not  have  a  right  to  recover  the  amount  awarded  him  in  the 
judgment  —  the  defendant  in  his  answer  had  expressly  admitted  that 
the  plaintiff  had  a  right  to  recover  such  an  amount  —  but  because  in 
his  complaint  he  had  proceeded  on  the  theory  of  a  partnership  and  his 
complaint  was  in  the  nature  of  a  bill  in  equity,  whereas  the  judgment 
was  based  upon  a  contract  and  was  in  the  nature  of  a  judgment  at  law. 
The  language  of  the  court  might  have  appealed  to  a  special  pleader  of 
the  seventeenth  century.    The  court  says: 

"The  inherent  and  fundamental  difference  between  actions  at  law 
and  suits  in  equity  cannot  be  ignored.  As  has  often  been  said:  'Plead- 
ings and  a  distinct  issue  are  essential  to  every  system  of  jurisprudence, 
and  there  can  be  no  orderly  administration  of  justice  without  them. 
K  a  party  can  allege  one  cause  of  action  and  then  recover  upon  another, 
his  complaint  would  serve  no  usefid  purpose.'  And  further:  'The  rule 
that  judgment  should  be  rendered  in  conformity  with  the  allegations 
and  proofs  of  the  parties,  secundum  allegata  et  probata,  is  fundamental 
in  the  administration  of  justice.  Any  substantial  departure  from  this 
rule  is  sure  to  produce  surprise,  confusion,  and  injustice.' " 

This  is  a  striking  example  of  the  technical  doctrines  governing  plead- 
ings at  common  law ,2  and  an  illustration  of  the  miscarriages  of  justice 
which  the  codes  were  intended  to  prevent.^  The  only  real  difficulty  in 
the  case  would  be  that  there  was  no  trial  by  jury.  But  a  perfect  answer 
is  that,  owing  to  the  defendant's  admission  that  he  had  made  a  con- 
tract with  the  plaintiff  and  had  broken  it,  there  was  no  question  on  this 
point  for  the  jury  to  try.'* 

There  has  been  a  similar  difficulty  in  New  York  in  abolishing  the 
forms  of  action  in  actions  at  law.  In  an  earlier  New  York  case*  the 
plaintiff  alleged  that  the  defendant  had  by  fraud  induced  the  plaintiff  to 
enter  into  a  contract  with  him,  and  that  the  defendant  had  broken  the 
contract.  The  defendant  denied  the  fraud  but  did  not  deny  the  making 
and  breaking  of  the  contract.  The  court  refused  to  give  judgment  for 
the  plaintiff  on  the  contract  because  his  complaint  was  based  on  the 
theory  of  fraud  and  not  of  contract.^  In  a  somewhat  similar  case  ^  there 
is  a  striking  dissenting  opinion  by  Peckham,  J,,  who  expressed  himself 
in  the  following  plain  and  convincing  words: 

"The  merits  of  the  cause  have  been  fully  tried,  without  surprise  to 
either  party.  .  .  .  The  defendant  understood  the  complaint;  no  pre- 

^  Cf.  Marsh  v.  Bulteel,  5  B.  &  Aid.  507  (1822),  in  which  the  plaintiff  who  declared 
on  one  breach  of  contract  was  not  allowed  to  recover  on  another  which  was  expressly 
admitted  by  the  defendant  in  his  plea. 

^  See  N.  Y.  Code  Civ.  Proc,  §  3339,  abolishing  the  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  those  actions  and  suits;  and  §  723,  provid- 
ing for  the  hberal  allowance  of  amendments,  and  providing  that  in  every  stage  of  the 
action  the  court  must  disregard  an  error  or  defect  in  the  pleadings  or  other  proceed- 
ings, which  does  not  affect  the  substantial  rights  of  the  adverse  party. 

*  See  31  Harv.  L.  Rev.  669,  675-678. 

"  Barnes  v.  Quigley,  59  N.  Y.  265  (1874).  But  see  Connor  v.  Philo,  117  N.  Y.  App. 
Div.  349,  102  N.  Y.  S.  427  (1907). 

•  For  another  recent  case  committing  New  York  to  the  reactionary  view,  see  Wal- 
rath  V.  Hanover  Fire  Ins.  Co.,  216  N.  Y.  220  (1915).  Indiana  cHngs  to  the  same  view. 
See  City  of  Union  City  v.  Murphy,  176  Ind.  597,  96  N.  E.  584  (1911). 

'  Degraw  v.  Elmore,  50  N.  Y.  i  (1872). 
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tense  that  he  was  misled  by  it.  This  variance,  between  the  pleading 
and  the  proof,  the  court  had  full  authority  to  amend  or  to  disregard 
under  the  Code.  This  question  of  pleading  has  been  a  terror  to  suitors 
for  many  years  before  the  Code.  Legislatures  have  sought  in  vain  to 
give  relief,  and  now  if  this  decision  be  sustained,  I  think  our  movement 
is  backward  much  more  than  half  a  century.  .  .  .  Probably  in  not  one 
case  in  ten  thousand  has  injustice  been  done  from  the  ignorance  of  a 
suitor  as  to  the  matters  to  be  tried.  But  the  cases  of  loss  and  damage  to 
suitors  by  some  defect  of  pleading  have  been  innimierable." 

The  whole  tendency  in  modem  times  is  away  from  the  technical  view 
of  the  New  York  court;  and  the  view  of  Peckham,  J.,  is  becoming  more 
and  more  widely  accepted.^  It  cannot  be  said  that  the  modem  view 
has  actually  resulted  in  the  siuprise  or  confusion  so  dreaded  by  the 
court  in  Jackson  v.  Strong;  and  certainly,  as  Peckham,  J.,  observed,  it 
is  the  technical  view  rather  than  the  modem  view  which  results  in  in- 
justice. The  New  York  decisions  emphasize  the  necessity  of  bringing 
about  those  changes  in  procedural  law  which  are  now  being  so  strongly 
urged  by  the  practical  and  intelligent  members  of  the  bar  of  that  state. 


Income  Tax  on  Nonresidents.  —  All  taxation  is  based  upon  pro- 
tection fumished  by  the  sovereign  levying  the  tax  to  person,  property 
or  business.^  The  income  tax,  like  all  other  taxes,  must  be  supported 
upon  this  principle,  and  it  has  therefore  been  held  that  income  received 
by  a  nonresident  from  property  situated  beyond  the  state  is  not  within 
the  taxing  power  of  the  state.*  So  where  a  Wisconsin  decedent  left 
personal  property  to  a  nonresident  trustee  in  trust  for  a  nonresident,  and 
the  trustee  removed  the  property  from  the  state,  it  was  held  that  income 
thereafter  accruing  was  not  taxable  in  Wisconsin.^ 

The  right  to  tax  the  domiciled  resident  upon  all  his  income,  from 
whatever  source,  seems  to  be  clear,  since  the  sovereign  is  exercising  there- 
by his  jurisdiction  over  the  person  taxed.  Most  jurisdictions  impose 
the  tax  upon  all  domiciled  residents.'*  What  effect  the  decision  of  the 
Supreme  Court  in  Union  Refrigerator  Transit  Co.  v.  Kentucky^  may 
have  upon  the  American  acts  is  not  altogether  clear.  The  courts  wUl 
probably  allow  the  taxation  of  all  income,  even  that  derived  from 
chattels  situated  elsewhere,  at  the  state  of  the  domicile,  on  the  ground 
that  the  permission  and  protection  of  that  state  enables  the  owner  to 
receive  and  enjoy  the  income;  just  as  they  allow  the  state  of  domicile  of 
a  decedent  to  tax  the  inheritance  of  chattels  situated  in  other  states.* 

'  See  Knapp  v.  Walker,  73  Conn.  459,  47  Atl.  655  (1900);  Bruheim  v.  Stratton,  145 
Wis.  C71,  129  N.  W.  1092  (1911);  Cockrell  v.  Henderson,  81  Kan.  335,  105  P.  443 
(1909);  50  L.  R.  A.  (n.  s.)  I.    See  also  24  Harv.  L.  Rev.  480. 

*  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  194,  26  Sup.  Ct.  Rep.  36 
(1905). 

*  State  V.  Wisconsin  Tax  Comnussion,  161  Wis.  iii,  152  N.  W.  848  (1915). 
'  Bayfield  County  v.  Pishon,  162  Wis.  466,  156  N.  W.  463  (1916). 

«  British  Tax  Act  of  1853,  §  2,  Sched.  C.  D.;  U.  S.  Tax  Act  of  October  3,  1917, 
§  i;  Wisconsin  Income  Tax  Act,  §  1087  w,  §  2. 
'  199  U.  S.  194,  26  Sup.  Ct.  Rep.  36  (1905), 
8  Biillen  V.  Wisconsin,  240  U.  S.  625  (1916). 
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The  imposition  of  a  tax  upon  incomes  derived  from  property  situated 
or  from  business  carried  on  within  the  state  seems  hardly  open  to  ques- 
tion. Whether  we  regard  the  tax  as  an  excise  duty,  or  as  a  property 
tax,  it  is  equally  true  that  the  state  which  protects  the  property  and 
business  and  permits  the  owner  to  enjoy  it  is  entitled  to  tax  the  income 
arising  from  it.  In  a  recent  case,  Shaffer  v.  Howard,''  a  tax  was  levied 
in  Oklahoma  upon  the  income  from  an  oil  well  there  situated,  and 
operated  under  lease  by  a  resident  of  Illinois.  The  proceeds  of  the  sale 
of  oil  were  actually  received  by  the  owner  in  Illinois.  The  majority 
of  the  court  (Stone,  Circuit  Judge,  and  Cotteral,  District  Judge)  held 
that  the  last  fact  made  no  difference,  and  that  the  tax  was  valid.  Camp- 
bell, District  Judge,  dissented,  upon  the  ground  that  in  taxing  the  income 
of  all  residents,  from  whatever  source,  as  the  act  did,  the  state  was  creat- 
ing a  tax  based  upon  personal  jurisdiction,  and  it  was  not  permissible  in 
the  same  act  to  impose  a  tax  upon  income  derived  by  a  nonresident 
from  property  in  the  state,  which  must  be  supported  upon  the  ground 
of  jurisdiction  over  the  property.  Thegroimd  of  dissent  seems  unsound; 
if  a  tax  is  valid  on  any  ground,  it  cannot  be  invalidated  by  classifying  it 
as  a  particular  kind  of  tax,  and  then  alleging  its  invalidity  because  it 
is  so  classified.*  The  decision  of  the  majority,  affirming  the  power  of 
the  state  to  tax  income  derived  from  property  within  its  territory,  no 
matter  where  the  income  may  chance  to  be  received  by  the  owner, 
seems  unassailable. 


What  Constitutes  a  Public  Use.  —  From  the  time  of  Magna 
Charta,  the  property  of  A  could  not  be  taken  and  given  to  B.  A's 
property  could  only  be  taken  for  a  public  purpose,  and  then  only  after 
compensation.  But  when  A  in  the  use  of  his  property  had  "affected  it 
with  a  public  interest,  it  ceased  to  he  juris  privati  only,"^  and  it  was 
because  in  the  voluntary  use  of  his  property  he  had  so  affected  it  with 
a  pubUc  interest  that  his  use  of  it  was  subjected  to  public  control.  This 
was  the  common  law  whence  come  the  rights  our  Constitution  protects. 
Legislation  cannot  change  it,^  property  cannot  become  affected  with  a 
public  interest  by  mere  legislative  fiat.  It  is  the  voluntary  use  of  one's 
property  in  such  a  manner  as  to  make  it  of  public  consequence  that  gives 
the  public  the  right  to  control  its  use.' 

Looking  again  at  the  common  law,  certain  businesses  and  professions 
were  as  early  as  the  thirteenth  century  subject  to  regulation.*  From  the 
nature  of  things  practically  every  business  and  every  profession  was 

^  250  Fed.  873  (Okla.)  (1918). 

*  Holmes,  J.,  in  New  York  Central  R.  R.  Co.  v.  Miller,  202  U.  S.  584,  596  (1906). 

^  I  Harg.  Law  Tracts,  78. 

*  State  ex  rel.  M.  O.  Danciger  &  Co.  v.  The  Public  Service  Commission,  205  S.  W. 
36  (Mo.)  (1918);  Associated  Pipe  Line  Co.  v.  The  Railroad  Commission,  169  Pac.  62 
(Cal.)  (1917);  Munn  v.  Illinois,  94  U.  S.  113  (1876).  See  Producers'  Transportation 
Co.  V.  The  Railroad  Commission,  169  Pac.  59,  61  (Cal.)  (191 7) :  "It  is  not  the  ipse  dixit 
of  the  law,  but  the  fact  that  the  petitioner  has  voluntarily  devoted  its  property  to  a 
public  use,  which  justifies  the  control  assumed  by  the  Railroad  Commission." 

*  Producers'  Transp)crtation  Co.  v.  The  Railroad  Commission,  supra;  i  Wyman, 
Public  Service  Corporations,  §  200. 

*  I  Wyman,  §§  1-15;  17  Harv.  L.  Rev.  156. 
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monopolistic;*  competition  was  not  the  normal  situation.  With  the 
rise  of  industrialism  coincident  with  the  settlement  of  America  and  cul- 
minating in  the  first  half  of  the  nineteenth  century,  competition  became 
the  normal  situation,  efifectually  regiilating  businesses,  governmental 
control  disappearing  in  practically  all  cases  ^  except  that  of  the  inn- 
keeper ^  and  the  carrier.*  It  woiUd  therefore  seem  that  the  failure  of 
competition,  actual  or  potential,  to  safeguard  -the  public  interests  was 
the  conunon-law  test  of  a  public  calling  subjecting  it  to  public  control. 

In  determining  what  constitutes  a  public  use  legislation,  as  has  been 
shown,  cannot  be  depended  upon.^  The  presence  or  absence  of  exclusive 
or  other  legal  privileges,  eminent  domain,  use  of  highways,  or  govern- 
mental financial  aid,  though  helpful,  are  not  conclusive;^"  for  if  given 
for  other  than  public  purposes  the  grant  is  void.^^  Precedents  are  of 
little  avail,  for  what  is  a  public  use  to-day  may  not  be  to-morrow.^ 
That  it  is  one's  main  undertaking  or  only  incidental  thereto  is  no  cri- 
terion.^^ The  number  of  consumers  to  whom  the  service  is  rendered  is 
immaterial,  there  may  be  one  or  there  may  be  many.^^  We  must  revert 
to  the  common-law  standard,  which  is  invariable,  though  the  results 
attained  may  differ  owing  to  modern  developments  and  change  of  cir- 
cumstances.^^ In  applying  the  common-law  standard  to  determine 
whether  in  any  particvdar  undertaking  competition  or  substantial  monop- 
oly is  the  normal  situation,  two  elements  must  be  considered — that  of 
monopoly  and  great  public  interest.^®  Limitations  of  source  of  supply,^'^ 
limitations  of  time,^*  scarcity  of  sites,^*  and  area  of  distribution  ^  give 
one  a  natural  monopoly;  the  enormous  investments  sunk  in  one  place,^^ 

*  17  Harv.  L.  Rev.  158.    But  see  28  Harv.  L.  Rev.  135, 141. 

«  I  Wyman,  §  27.  ^  Thompson  v.  Lacy,  3  B.  &  Aid.  283,  286  (1820). 

'  Bretherton  v.  Wood,  3  Brod.  &  Bing.  54,  62  (182 1).    See  11  Harv.  L.  Rev.  158. 

'  See  note  2,  supra. 

1"  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  252,  36  Sup.  Ct.  Rep.  583  (1916);  State  ex 
rel.  Wood  v.  Consumers  Gas  Co.,  157  Ind.  345,  61  N.  E.  674  (1901);  Munn  v.  Illinois, 
supra;  Polk  v.  Coffin,  9  Cal.  56  (1858).  See  State  ex  rel.  M.  O.  Danciger  &  Co.  v. 
Public  Service  Commission,  supra. 

"  17  Harv.  L.  Rev.  217  and  222. 

^  The  doctor,  Y.  B.  19  Hen.  VI,  49,  pi.  5  (1441),  or  the  smith.  Anon.,  Keilway, 
50,  pi.  4  (1450),  could  not  at  present  be  called  public  utilities.  Hurley  v.  Eddingfield, 
156  Ind.  416,  59  N.  E.  1058  (1901). 

"  Hahl  V.  Laux,  93  S.  W.  1080,  42  Tex.  Civ.  App.  182  (1906);  Gordon  v.  Hutch- 
inson, I  W.  &  S.  285  (1841). 

"  Bridal  Veil  Limibering  Co.  v.  Johnson,  30  Ore.  205,  46  Pac.  790  (1896). 

"  It  is  no  longer  required  that  tiie  innkeeper  provide  for  the  traveler's  horse. 

"  17  Harv.  L.  Rev.  221. 

^^  Natural-gas  fields  or  the  supply  of  water  are  limited  by  nature. 

^*  The  limitation  of  time  is  the  big  factor  in  subjecting  the  innkeeper  to  public 
control.    The  immediate  needs  of  the  traveler  prevent  choice  and  bargain. 

1*  Favorable  locations  are  big  factors  in  business,  and  their  scarcity  prevents  effect- 
ive competition  in  that  locality.  Barrington  v.  The  Commercial  Dock  Co.,  15  Wash. 
170,  45  Pac.  748  (1896);  Munn  v.  Illinois,  supra;  People  v.  Budd,  117  N.  Y.  i,  22 
N.  E.  670,  682  (1889). 

2"  Gas  and  electricity  are  distributed  by  means  of  pipes  and  wires  laid  in  the  pubUc 
highways,  for  which  permission  from  the  local  authorities  must  be  had.  This  makes 
competition  with  the  established  company  improbable  if  not  impossible,  while  candles 
or  coal  can  be  shipped  from  any  factory  or  mine  to  any  market,  thus  preserving  com- 
petition. 

21  The  enormous  sums  required  to  build  an  electric  plant  or  railroad  is  a  deterrent 
to  others  to  duplicate  such  in  light  of  the  risk  so  incurred. 
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the  cheapness  and  efficiency  of  large  scale  production,  the  lack  of  an 
adequate  substitute  ^  create  a  virtual  monopoly ,2'  and  where  any  or  all 
of  these  monopolistic  elements  are  present  to  a  substantial  degree,  com- 
petition as  a  practical  matter  is  superseded  by  the  normal  situation  of 
substantial  monopoly.  Couple  to  these  elements  of  monopoly  the  great 
public  interest  in  the  business  undertaken,  and  the  need  of  governmental 
control  to  prevent  the  exploitation  of  the  public  for  private  gain  is 
apparent.  "Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence,  and  affect  the  com- 
munity at  large." 2* 

The  decisions  of  Public  Service  Commissions  as  to  what  constitutes 
a  public  use  in  those  businesses  admitting  of  both  a  public  or  private 
calling  have  been  almost  unanimously  contra  to  the  decisions  of  the 
courts.25  The  decisions  of  the  commissions  show  a  belief  that  the  declara- 
tions of  the  legislature,^^  the  number  of  consumers,'^^  or  the  mere  pro- 
fession of  a  public  use  2*  are  conclusive,  without  inquiring  whether  such 
use  has  in  fact  become  affected  with  a  public  interest.  Thus  where  the 
respondent  was  held  to  be  a  public  utihty  on  the  grounds  that  he  was 
conducting  a  business  declared  by  statute  to  be  subject  to  the  jurisdic- 
tion of  the  commission,'^'  the  court,  in  the  recent  case  of  State  ex  rel. 
M.  0.  Danciger  6°.  Co.  v.  The  Public  Service  Comfnission,^^  after  setting 
forth  the  statute  defining  an  electric  plant,  said:  "While  the  definitions 
quoted  supra  express  therein  no  word  of  public  use,  or  necessity  that  the 
sale  of  electricfty  be  to  the  public,  it  is  apparent  that  the  words  'for 
public  use'  are  to  be  understood  and  to  be  read  therein."  The  court  pro- 
ceeded to  show  that  the  respondent  had  not  in  the  use  cf  its  property 
affected  it  with  a  public  interest,  that  the  undertaking  was  not.  therefore 
a  public  utility,  and  so  overruled  the  decision  of  the  commission. 

That  there  should  be  a  conflict  between  the  decisions  of  the  Public 
Service  Commissions  and  the  courts  is  undesirable.  The  decisions  of 
the  commissions  may  be  due  to  the  radical  tendencies  present  in  all  new 
fields,  or  they  may  be  due  to  the  fact  that  temporary  jurisdiction  is  at 

^^  He  who  bums  candles  is  obviously  at  a  greater  disadvantage  than  his  neighbor 
who  is  supplied  with  gas  from  the  local  company. 

^17  Harv.  L.  Rev.  227.  See  People  v.  Budd,  supra,  where  the  court  speaks  of 
"practical"  monopoly. 

^  Munn  V.  Illinois,  supra. 

^  State  ex  rel.  Public  Service  Commission  v.  Sp'okane  &  Inland  Empire  Ry.  Co., 
89  Wash.  599, 154  Pac.  mo  (1916);  Del  Mar  Water,  Light  &  Power  Co.  v.  Eshleman, 
167  Cal.  666,  140  Pac.  591,  948  (1914);  Cawker  v.  Meyer,  147  Wis.  320,  133  N.  W. 
157  (1911);  State  Public  Utilities  Commission  ex  rel.  Evansville  Telephone  Co.  v. 
Okaw  Valley  Telephone  Co.,  282  111.  336,  118  N.  E.  760  (1918);  De  Pauw  University 
V.  Public  Service  Commission,  247  Fed.  (Ore.)  183  (191 7);  Brown  v.  Gerald,  100  Me. 
351,  61  Atl.  785  (1905);  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.,  97  Minn. 
429,  107  N.  W.  405  (1906);  Associated  Pipe  Line  Co.  v.  Railroad  Commission,  supra. 

^  Associated  Pipe  Line  Co.  v.  Railroad  Commission,  supra;  Cawker  v.  Meyer, 
supra.  In  the  latter  case  it  was  contended  by  the  Public  Service  Commission  that 
anyone  suppl3nng  light,  heat,  or  power  to  another  for  compensation  was  by  statute 
subject  to  the  jurisdiction  of  the  commission.  See  Munn  v.  Illinois,  supra:  "It  may 
not  be  made  so  by  the  Constitution  of  Illinois  or  this  statute,  but  it  is  by  the  facts." 

"  That  the  number  of  consumers  is  immaterial,  see  note  14,  supra. 

28  J  Wyman,  §  200. 

»»  Vol.  4,  Mo.  P.  S.  C.  R.  650. 

'»  205  S.  W.  36  (Mo.)  (1918). 
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least  lost  to  the  commission  should  a  use  be  declared  private,  while  if 
held  public  the  aggrieved  party  has  an  appeal  to  the  courts.^^  But  it  is 
submitted  that  the  real  difficiUty  is  the  failure  on  the  part  of  the  com- 
missions to  comprehend  the  basic  principles  underlying  governmental 
control  of  businesses  and  the  failure  to  appreciate  and  respect  constitu- 
tional limitations. 

RECENT  CASES 

Agency  —  Scope  of  Employment  —  Test.  —  It  was  the  duty  of  the  de- 
fendant's automobile  driver  to  take  a  certain  infirm  employee  of  the  defendant 
home  each  evening  from  work.  One  evening  on  arriving  home  this  employee 
directed  the  driver  to  take  his  wife's  dressmaker  to  her  home  which  was  in  the 
direction  of  but  far  beyond  the  garage.  On  this  mission,  and  before  reaching 
the  garage,  and  on  the  route  that  the  driver  would  have  taken  in  the  course  of 
his  employment  in  driving  the  car  to  the  garage,  the  car  ran  into  and  injured 
the  plaintiff  who  was  using  due  care.  Held,  the  defendant  is  not  liable.  Claw^ 
son  V.  Pierce  Arrow  Motor  Car  Co.,  170  N.  Y.  Supp.  310  (App.  Div.). 

The  principal  case  raises  the  question  of  whether  the  servant  was  within  the 
scope  of  his  employment  when  the  injury  occurred  in  doing,  from  the  objective 
point  of  view,  the  very  act  authorized,  and  when  the  servant  was  innocent 
of  any  determination  to  disobey  the  master.  The  exact  facts  of  the  principal 
case  are  novel,  but  in  a  similar  case  the  subjective  test  was  held  decisive.  Thomp- 
son V.  Atdttnan  and  Taylor,  96  Kans.  259,  150  Pac.  587.  This  view  accords 
with  the  principles  enunciated  by  leading  cases  which  consider  the  test  to  be 
whether  the  servant  was  merely  deviating  or  on  an  independent  journey.  Jod 
v.  Morison,  6  C.  &  P.  501;  Mitchell  v.  Crassweller,  13  C.  B.  237.  This  iu  effect 
makes  the  test  whether  what  the  servant  was  doing  was  merely  a  poor  or  round- 
about way  of  doing  the  master's  work  or  no  way  at  all.  See  Litnpus  v.  London 
General  Omnibus  Co.,  i  H.  &  C.  526,  542-43.  To  determine  this,  modem  cases 
have  considered  along  with  the  objective  test  the  intent  of  the  servant.  Fleischer 
V.  Durgen,  207  Mass.  435,  93  N.  E.  801;  Provo  v.  Conrad,  130  Minn.  412,  153 
N.  W.  753;  Colewdl  V.  Aetna  Bottle  &r  Stopper  Co.,  33  R.  I.  531,  82  Atl.  388; 
Healey  v.  Cockrill,  202  S.  W.  229  (Ark.);  Dockweiter  v.  A'tierican  Piano  Co., 
94  Misc.  Rep.  712,  160  N.  Y.  Supp.  270;  Jones  v.  Strickland,  77  So.  562  (Ala.); 
Trombley  v.  Stevens-Duryea  Co.,  206  Mass.  516,  92  N.  E.  764;  Nelson  Business 
College  Co.  v.  Lloyd,  60  Ohio  St.  448,  54  N.  E.  471;  Davies  v.  Anglo-American 
Tire  Co.,  145  N.  Y.  Supp.  341.  The  principal  case  is  interesting  in  that  it 
decides  that  the  whole  journey  from  the  time  of  taking  the  dressmaker  in  the 
car  is  independent  and  not  a  roundabout  way  of  performing  the  master's  work, 
although  objectively  there  had  been  at  the  time  of  the  accident  not  even  a 
deviation. 

Conflict  of  Laws  —  Enforcement  of  Foreign  Statutes  —  Penal 
Nature  of  Death  Statute.  —  For  injuries  resulting  in  death  a  Massachusetts 
statute  gave  damages  of  $500  to  $10,000,  depending  upon  "the  degree  of  cul- 
pability" of  the  person  causing  the  same.  (R.  L.  c.  171,  §  2,  as  amended  by 
L.  1907,  c.  375).  The  administrator  of  the  deceased  sues  ir  New  York  under 
this  statute.  Held,  he  can  recover.  Loucks  v.  Standard  Oil  Co.  of  N.  Y.,  120 
N.  W.  198  (N.  Y.). 

Suits  for  torts  committed  in  one  state  may  be  brought  in  another  unless 
public  policy  forbids.  See  31  Harv.  L.  Rev.  1161.  But  penal  statutes  will 
not  be  so  enforced.    The  Antelope,  10  Wheat.  (U.  S.)  66,  123.    In  the  principal 

31  See  Salt  Lake  City  v.  Utah  Light  &  Traction  Co.,  173  Pac.  556  (Utah)  (1918). 
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case  a  recovery  without  showing  special  injury,  a  minimum  lump  sum,  and 
increased  damages  dependent  upon  culpability  look  toward  a  penalty.  But 
courts  divide  as  to  whether  the  statute  is  penal  within  the  meaning  of  private 
international  law.  Some  confine  penal  to  the  strictly  criminal  aspect  or  to 
where  its  characteristics,  punishment,  etc.,  predominate.  Huntington  v.  Attrill, 
146  U.  S.  657,  13  Sup.  Ct.  Rep.  224;  Strait  v.  Yazoo,  etc.  R.  Co.,  209  Fed.  157, 
126  C.  C.  A.  105;  HUl  V.  Boston,  etc.  R.  Co.,  77  N.  H.  151,  89  Atl.  482;Malloy  v. 
Amer.  Hide  &°  Leather  Co.,  148  Fed.  482;  Knight  v.  Ry.  Co.,  108  Pa.  250;  Louis- 
ville, etc.  R.  Co.  V.  McCaskell,  98  Miss.  20,  53  So.  348;  Gullege  Bros.  Lumber  Co.  v. 
Wenatchee  Lane  Co.,  122  Minn.  266,  142  N.  W.  305;  Chesapeake,  etc.  R.  Co.  v. 
Amer.  Exch.  Bank,  92  Va.  495,  23  S.  E.  935;  Whitlow  v.  Nashville  R.  R.  Co., 
114  Tenn.  344,  84  S.  W.  618;  Boyce  v.  Wabash  R.  Co.,  63  la.  70,  18  N.  W.  673; 
San  Louis  Obispo  v.  Hendricks,  71  Cal.  242,  11  Pac.  682.  Others  construe 
any  statute  penal  which  is  not  predominatingly  compensatory.  Christilly  v. 
Warner,  87  Conn.  461,  88  Atl.  711;  Adams  v.  Fitchburg  R.  R.  Co.,  67  Vt.  76, 
30  Atl.  6ST,Raisor  v.  V.  C.^&rA.  Ry.  Co.,  215  lU.  47,  74  N.  E.  69;  Dale  v.  Atchi- 
son, etc.  R.  Co.,  57  Kans.  601, 47  Pac.  521 ;  but  see  Battese  v.  Union  Pac.  R.  Co., 
170  Pac.  811;  O'Reilly  v.  N.  Y.&N.  E.  R.  Co.,  16  R.  I.  388,  17  Atl.  906;  but 
see  Gardner  v.  N.  Y.  6"  N.  E.  Ry.  Co.,  17  R.  I.  790,  24  Atl.  831 ;  Plymouth  First 
Nat.  Bank  v.  Price,  33  Md.  487.  The  act  in  question  has  been  variously  con- 
strued. Se-^  cases  cited  supra.  It  is  submitted  that  the  principal  reasons  sus- 
taining the  latter  view  are  formal  rather  than  substantial.  That  the  only 
action  for  death  at  common  law  was  criminal  has  made  difficult  the  recognition 
of  the  above  recovery  as  a  tort  action.  See  21  Harv.  L.  Rev.  383,  386;  but 
despite  penal  e;  marks  its  essence  is  tort  compensation  as  the  historical  analy- 
sis by  the  court  shows.  Loiicks  v.  Standard  Oil  Co.  of  N.  Y.,  supra,  199.  The 
contention  that  it  is  against  the  public  policy  of  the  trial  state  more  often  ap- 
pears as  an  excuse  than  a  reason.  It  has  been  argued  that  the  trial  state  is 
bound  by  the  highest  decision  of  the  enacting  state;  but  this  is  not  so,  since  the 
matter  is  purely  one  of  the  law  of  the  fonun.  See  Huntington  v.  Attrill,  supra, 
669,  683.  See  also  Westlake,  Private  International  Law,  5  ed.,  318  b. 
Note  also  that  while  some  state  courts  have  assumed  that  Massachusetts  has 
settled  that  this  is  a  penal  statute,  the  Massachusetts  court  leaves  the  matter 
open.    Boott  Mills  v.  B.  6*  R.  R.  Co.,  218  Mass.  582,  592,  106  N.  E.  680. 

Constitutional  Law  —  Due  Process  —  Prohibition  of  Making  Hand- 
ing Over  Tips  A  Condition  of  Employment.  —  A  state  statute  made  it  a 
misdemeanor  for  an  employer  to  require  his  employee  to  hand  over  tips  in 
consideration,  or  as  a  condition,  of  employment.  Held,  that  the  statute  was 
in  violation  of  the  due  process  clause  of  the  Fourteenth  Amendment.  Ex  parte 
Farb,  174  Pac.  320  (Cal.). 

As  imder  the  present  statute  the  employer  and  employee  cannot  contract 
freely,  it  must  be  justified  under  the  police  power.  Bailey  v.  Alabama,  219 
U.  S.  219,  31  Sup.  Ct.  Rep.  145.  See  28  Harv.  L.  Rev.  496.  To  keep  the 
public  in  ignorance,  when  knowledge  would  undoubtedly  cause  tipping  to 
cease,  is  fraud,  and  as  such  subject  to  regulation  or  prohibition.  Plumbley  v. 
Mass.,  155  U.  S.  461,  15  Sup.  Ct.  Rep.  1^4;  Powell  v.  Penn.,  127  U.  S.  678; 
Burdick  v.  People,  149  lU.  600,  36  N.  E.  948.  See  31  Harv.  L.  Rev.  490.  Such 
legislation,  if  it  tends  to  the  result  desired,  will  be  overthrown,  only  when 
utterly  unreasonable.  Otis  v.  Parker,  187  U.  S.  606,  23  Sup.  Ct.  Rep.  168; 
McLean  v.  Arkansas,  211  U.  S.  539,  547,  29  Sup.  Ct.  Rep.  206,  208;  Rast  v. 
Denman,  240  U.  S.  342,  357,  36  Sup.  Ct.  Rep.  370,  374.  However,  the  prin- 
cipal case  presents  a  new  criterion,  namely,  reasonable  regulation,  where  prac- 
ticable, is  the  only  method  by  which  incidental  evils  of  legitimate  business 
may  be  overcome.  Under  this  rule  it  seems  that  a  different  result  would  have 
been  reached  in  the  following  cases.    Otis  v,  Parker,  supra;  Powell  v.  Penn., 
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supra.  Salutary  legislation  would  therefore  be  defeated  in  many  cases,  and 
so  it  is  submitted  that  possible  regulation  should  only  be  a  circumstance  in 
determining  whether  the  legislature  acted  reasonably. 

Contempt  of  Court  —  Constructive  Contempt  —  Bringing  Pressure 
TO  Bear  on  Attorney.  —  In  a  suit  for  divorce,  the  plaintiff's  father  wrote  a 
letter  to  the  defendant  urging  him  to  withdraw  his  defense,  and  he  personally 
threatened  to  bring  political  pressure  to  bear  on  defendant's  attorney  provided 
he  did  not  withdraw  from  the  case.  Held,  that  these  acts  constituted  contempt 
of  court.    In  re  Bowers,  104  Atl.  196  (N.  J.). 

The  commonest  kind  of  contempt  occurring  outside  the  court  room  is  that 
which  impedes  the  court  in  reaching  a  result  in  accord  with  the  rules  and 
principles  of  law.  Thus  pubHcation  of  proceedings  may  so  arouse  the  com- 
munity, including  witnesses,  counsel,  and  jurors,  as  to  make  calm  judgment 
difficult.  Globe  Newspaper  Co.  v.  Commonwealth,  188  Mass.  449,  74  N.  E. 
682.  See  28  Harv.  L.  Rev.  605.  This  may  be  the  effect,  even  though  the 
matter  published  be  true;  hence  truth  is  no  defense.  Hughes  v.  Territory, 
10  Ariz.  119,  85  Pac.  1058;  People  v.  News-Timss  Pub.  Co.,  35  Colo.  253,  84 
Pac.  9i'>.  But  truth  may  be  considered  in  mitigation  of  punishment.  Globe 
Newspaper  Co.  v.  Commonwealth,  supra.  Within  the  same  principle  comes 
arrest  of  witness.  Smith  v.  Jones,  76  Me.  138.  Also  writing  letters  to  influence 
witness.  Welby  v.  Still,  66  L.  T.  Rep.  (n.  s.)  523.  Assault  on  a  witness  who 
has  testified  would  seem  to  be  contempt,  since  general  security  of  witnesses, 
after  as  well  as  during  the  trial,  is  essential  to  freedom  in  testifying.  Brannon 
v.  Commonwealth,  262  Ky.  350,  172  S.  W.  703.  So  concealing  or  tampering 
with  evidence.  Commonwealth  v.  Braynard,  Thach.  Crim.  Cas.  (Mass.)  146. 
The  principal  case  is  a  new  and  novel  example  of  this  sort  of  contempt  of 
court.  To  force  an  attorney  to  withdraw  from  a  cause  would  deprive  the 
court  as  well  as  the  party  of  the  services  of  an  officer,  and  would  obviously 
tend  to  an  incomplete  presentation  of  the  case  for  one  of  the  parties.  This 
would  obstruct  the  court  in  applying  accurately  its  rules  and  principles.  For 
a  general  discussion  of  the  subject,  see  Beale,  "  Contempt  of  Court,  Criminal 
and  Civil,"  21  Harv.  L.  Rev.  161. 

Deeds  —  Construction  and  Operation  —  Lake  as  a  Boundary.  —  A 
conveyed  land  to  B.  The  deed  described  a  boundary  as  "along  said  road  and 
lake."  The  road  bordered  on  the  lake,  which  was  not  navigable.  Held,  the 
deed  conveys  title  to  the  land  under  the  lake  to  the  center  thereof.  Land  6* 
Lake  Association  v.  Conklin,  170  N.  Y.  Supp.  427  (App.  Div.). 

If  the  fee  in  a  highway  is  in  the  abutting  owners  subject  to  a  public  ease- 
ment, a  conveyance  describing  land  as  "along  said  road"  prima  facie  conveys 
to  the  center  thereof.  Peck  v.  Denniston,  121  Mass.  17;  Columbus  Ry.  Co.  v. 
Witherow,  82  Ala.  190,  3  So.  23.  Cf.  Thomas  v.  Hunt,  134  Mo.  392,  35  S.  W. 
581;  /«  re  Ladue,  118  N.  Y.  213,  23  N.  E.  465.  A  deed  of  land  "along  a  lake" 
conveys,  prima  facie,  the  bed  thereof  as  far  as  the  grantor  owns.  Gouverneur  v. 
National  Ice  Co.,  134  N.  Y.  355,  31  N.  E.  865;  Lembeck  v.  Nye,  47  Ohio  St. 
336.  Cf.  Brophy  v.  Richeson,  137  Ind.  114,  36  N.  E.  424.  Literal  construction, 
therefore,  of  a  deed  "along  said  road  and  lake"  is  impossible.  But  construing 
it  against  the  grantor,  as  is  the  rule,  the  deed  would  be  interpreted  as  if  it  read 
"along  said  lake."  Lake  Erie  6*  W.  R.  Co.  v.  Whitham,  155  111.  514,  40  N.  E. 
1014.  Thus  the  question  is  raised  as  to  how  far  titles  of  owners  of  land  border- 
ing on  lakes  extend.  In  some  jurisdictions  the  state  holds  the  title  to  lake 
beds  so  that  the  public  may  enjoy  the  boating  and  fishing.  Wright  v.  Council 
Bluffs,  130  Iowa,  274,  104  N.  W.  492;  Dolbeer  v.  Suncook,  etc.  Co.,  72  N.  H. 
562,  58  Atl.  504.  Cf.  Paine  v.  Woods,  108  Mass.  160.  In  some,  riparian  owners 
hold  title  to  the  beds.    Glasscock  v.  National  Box  Co.,  104  Ark.  154,  148  S.  W. 
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248;  Fuller  V.  Bilz,  161  Mich.  589,  126  N.  W.  712;  Cobb  v.  Davenport,  32  N.  J.  L. 
369;  Hinckley  v.  Peay,  22  Utah,  21,  60  Pac.  1012.  Cf.  Gouverneur  v.  National 
Ice  Co.,  supra,  with  Geneva  v.  Henson,  140  App.  Div.  49,  124  N.  Y.  Supp.  588. 
Other  states  reserve  title  only  in  the  case  of  non-navigable  lakes.  Broward  v. 
Mabry,  59  Fla.  398,  50  So.  826;  Lamprey  v.  State,  52  Minn.  loi,  53  N.  W. 
1139;  Conneaut  Lake  Ice  Co.  v.  Quigley,  225  Pa.  605,  74  Atl.  648.  Cf.  Webster 
V.  Harris,  iii  Tenn.  668,  69  S.  W.  782.  The  rights  of  the  public  would  be 
siifficiently  protected  if  riparian  owners  held  in  fee  lake  beds  subject  to  a  public 
easement  to  the  use  of  the  waters.  Such  is  the  rule  in  Michigan.  People  v. 
Horling,  137  Mich.  406,  100  N.  W.  691. 

Domicile  —  Right  of  an  Infant  Orphan  to  Choose.  —  The  plaintiflf 
was  bom  in  Massachusetts  and  resided  there  with  his  parents.  When  eight 
years  old  he  was  hurt  by  the  defendant  railroad  and  suit  was  started  in  a 
Massachusetts  court.  Then  his  parents  died,  and  at  the  age  of  nineteen  he 
moved  to  Maine  to  live  with  an  aunt.  At  the  age  of  twenty  the  plaintiff  sued 
the  defendant,  a  Massachusetts  corporation  in  a  federal  court  on  the  ground 
of  diversity  of  citizenship.  Held,  the  plaintiff  was  domiciled  in  Maine.  Bjorn- 
quist  V.  Boston  b"  A.  R.  Co.,  250  Fed.  929. 

The  domicile  of  an  infant  orphan  is  the  domicile  of  the  last  surviving  parent 
and  cannot  ordinarily  be  changed  by  any  act  of  the  infant.  Ex  parte  Dawson, 
3  Bradf.  (N.  Y.)  130;  In  re  Henning,  128  Cal.  214,  60  Pac.  762;  In  re  Benton, 
92  la.  202,  60  N.  W.  614;  Vennard's  Succession,  44  La.  Ann.  1076,  11  So.  705. 
The  reason  is,  "a  person  who  is  under  the  power  and  authority  of  another 
possesses  no  right  to  choose  a  domicile."  See  Story,  Conflict  of  Laws,  41. 
And  so  grandparents  —  but  no  others  —  who  are  regarded  as  natural  parents 
with  control  of  an  infant  orphan,  have  been  allowed  to  change  the  domicile 
of  the  infant.  In  re  Benton,  92  la.  202,  60  N.  W.  614;  Kirkland  v.  Whateley, 
86  Mass.  462;  Mintzer's  Estate,  2  Pa.  Dist.  R.  584.  There  is  not,  however, 
this  identity  of  domicile  where  the  guardian  is  not  a  natural  but  an  appointed 
one,  since  he  has  no  right  to  change  the  domicile  of  the  orphan  outside  the  state 
of  apjjointment.  Daniel  v.  HUl,  52  Ala.  430;  Lamar  v.  Micou,  112  U.  S.  452. 
Where  an  infant  has  been  emancipated  by  his  parents  he  has  been  held  able  to 
change  his  own  domicile.  Russell  v.  State,  62  Neb.  512,  87  N.  W.  344.  See 
19  Harv.  L.  Rev.  215.  To  prove  emancipation  it  is  necessary  only  to  show 
that  by  circumstances  the  infant  has  been  freed  from  his  father's  control. 
Sword  V.  Keith,  31  Mich.  247;  Jacobs  v.  Jacobs,  130  la.  10,  104  N.  W.  489; 
Bristor  v.  Chicago  &*  N.  W.  R.  R.,  128  la.  479,  104  N.  W.  487;  West  Gardiner  v. 
Manchester,  72  Me.  509.  An  infant  orphan  who  has  reached  an  age  of  discre- 
tion and  is  without  grandparents  or  guardian  should  be  regarded  as  emanci- 
pated by  circumstances,  since  he  is  under  the  control  of  no  one.  Being  eman- 
cipated, he  is  then  capable  of  choosing  his  own  domicile  and  the  principal  case 
is  clearly  right. 

Elections  —  Notice  to  Nonresident  Voters  —  Right  to  Vote.  — 
The  Constitution  of  New  Jersey  allows  voters  engaged  in  military  service 
outside  the  election  district  to  vote.  Pursuant  to  this  authority,  a  statute 
provides  the  method  by  which  such  voters  shall  be  notified  of  impending 
elections.  Act  Feb.  28,  1918,  §§  4-6,  9,  P.  L.  437.  A  special  election  on 
the  liquor  question  was  held  in  which  these  statutory  requirements  as  to 
notice  were  not  complied  with,  and  the  number  of  voters  thereby  disfranchised 
was  sufficient  to  have  changed  the  result.  Held,  that  the  election  be  set  aside. 
In  re  Holman,  104  Atl.  212  (N.  J.). 

Where  the  time  and  place  of  an  election  are  designated  by  law,  statutory 
provisions  as  to  the  notice  which  must  be  given  voters  are  construed  to  be 
merely  directory.    Commonwealth  v.  Kelly,  255  Pa.  475,  100  Atl.  272;  Kleist 
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V.  Donald,  164  Wis.  545,  160  N.  W.  1067.  See  17  Harv.  L.  Rev.  191.  But 
where  the  time  or  place  are  not  prescribed  by  law,  so  that  notice  is  essential 
for  that  purpose,  such  provisions  are  generally  regarded  as  mandatory.  State 
V.  Staley,  90  Kan.  624,  135  Pac.  602;  Staples  v.  Astoria,  81  Or.  99,  158  Pac. 
518.  See  McCrary,  Elections,  4  ed.,  §§  182-185.  1°  either  case,  however, 
the  better  view  is  that  failure  to  give  notice  will  not  render  the  election  void 
unless  the  number  of  voters  deprived  of  a  chance  to  vote  was  sufficiently  large 
to  have  changed  the  result.  Lyon  v.  Smith,  CI.  &  H.  loi;  State  v.  McFarland, 
98  Neb.  854,  154  N.  W.  719;  Hill  v.  Skinner,  169  N.  C.  405,  86  S.  E.  351. 
Since,  in  the  principal  case,  the  number  of  absent  voters  in  the  military  service 
who  received  no  notice  of  the  special  election  was  sufficient  to  have  changed 
the  result,  the  election  was  properly  set  aside.  In  a  dictum,  however,  the  court 
says  that  the  right  to  vote  inheres  in  citizenship  and  is  guaranteed  by  the 
Constitution.  But  participation  in  the  suffrage  is  not  a  right;  it  is  a  privilege, 
the  exercise  of  which  is  dependent  upon  the  will  of  the  state.  Anderson  v. 
Baker,  23  Md.  531;  People  v.  Barber,  48  Hun  (N.  Y.)  198.  See  Cooley, 
Principles  OF  Constitutional  Law,  2  ed.,  259.  Accordingly,  the  suffrage  is 
not  within  the  privileges  and  immunities  guaranteed  by  the  Constitution. 
Minor  v.  Happersett,  21  Wall.  162;  Govgar  v.  Timberlake,  148  Ind.  38, 46  N.  E. 
339.    See  2  Story,  Constitution,  5  ed.,  §  1932. 

Equity  —  Negative  Covenants  —  Unique  Personal  Service — Doc- 
trine of  Lumley  versus  Wagner.  —  The  defendant  entered  into  an  ex- 
clusive contract  to  serve  as  an  editorial  writer,  and  covenanted  not  to  write 
for  any  pubUcation  in  competition  with  the  plaintiff  during  the  term.  Before 
expiration  of  the  contract  he  left  the  plaintiff's  employ  and  began  to  write 
for  a  competitor.  It  appeared  that  plaintiff  had  spent  over  $40,000  in  ex- 
ploiting the  defendant  and  that  he  occupied  a  unique  position  among  writers 
upon  the  war.  Held,  injunction  allowed.  Tribune  Association  v.  Simonds, 
104  Atl.  386  (N.  J.). 

The  case  is  chiefly  interesting  as  showing  the  settled  adherence  of  American 
courts  to  the  doctrine  of  Lumley  v.  Wagner,  in  cases  of  unique  service  or  unique 
servants.  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604.  But  the  large  ex- 
penditure made  by  plaintiff  in  exploiting  defendant  for  the  purpose  of  render- 
ing his  services  as  a  writer  more  valuable  suggests  a  further  question.  If  the 
master  has  given  the  servant  an  exceptional  value  for  the  purposes  of  the 
service  in  reliance  upon  the  contract,  would  not  the  grave  injury  to  him  in- 
volved in  the  loss  of  this  expenditure  in  case  of  breach,  and  the  accrual  of  the 
benefit  thereof  to  a  competitor,  suffice  to  overcome  the  practical  difficulties 
involved  in  enforcement  of  negative  covenants  in  such  cases  and  justify  an 
injunction  although  many  other  servants  of  equal  intrinsic  capacity  might  be 
available?  After  all  the  significance  of  unique  service,  or  unique  quaUfications 
in  the  servant,  lies  in  the  grave  hardship  to  the  plaintiff  involved  in  such  cases. 
Other  exceptional  cases  of  grave  hardship  should  not  be  treated  on  a  different 
basis. 

Federal  Courts  —  Relations  of  State  and  Federal  Courts  —  Effect 
of  State  Statute  Giving  Courts  of  General  Civil  Jurisdiction  Probate 
Powers.  —  A  nonresident  filed  a  caveat  to  proceedings  for  the  probate  of  a 
will  in  the  Georgia  courts.  An  application  by  him  to  remove  the  case  to  the 
United  States  courts  was  denied,  and  in  accordance  with  a  state  statute  allow- 
ing appeals  from  any  decision  of  the  ordinary,  the  case  was  taken  to  the  Superior 
Court  without  an  adjudication  on  the  will.  Subsequently,  the  record  in  the 
case  was  brought  into  the  federal  court  under  the  rule  allowing  a  petition  for 
removal  to  be  filed  in  spite  of  an  adverse  decision  by  the  state  court.  Held, 
that  the  case  be  remanded  to  the  state  court.    Meadow  v.  Nash,  250  Fed.  911. 
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Originally,  in  the  United  States,  probate  jurisdiction  was  of  a  special  char- 
acter, exclusively  vested  in  independent  courts,  and  removal  to  the  federal 
courts  was  not  available.  Broderick's  Will,  21  Wall.  (U.  S.)  503.  A  removal 
of  a  wiU  contest  is,  however,  permitted  when  the  state  courts  of  general  civil 
jurisdiction,  as  distinguished  from  special  appellate  courts  of  probate,  are 
authorized  by  statute  to  determine  the  validity  of  a  will;  provided  also  that 
the  will  has  been  probated  by  lower  courts  and  is  attacked  as  a  muniment  of 
title.  Gaines  v.  Fuentes,  92  U.  S.  10;  Brodhead  v.  Shoemaker,  44  Fed.  518. 
See  Ellis  v.  Davis,  109  U.  S.  485,  496,  3  Sup.  Ct.  Rep.  327,  334.  But  a  bill  to 
contest  a  will  and  to  enjoin  a  distribution  under  it  is  not  removable.  Parrel  v. 
O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  Rep.  727.  A  distinction  is  drawn  between 
an  independent  controversy  inter  partes  and  a  proceeding  ancillary  to  the 
original  probate.  Yet  the  proof  of  the  will  is  the  same  in  both  cases;  so  that 
the  distinction  hardly  seems  tenable.  In  the  principal  case,  the  only  issue  on 
appeal  may  have  been  the  one  of  removal  and  not  the  probate  of  the  wiU,  for 
the  lower  court  had  not  passed  on  the  will.  If  the  state  court  did  have  probate 
jurisdiction,  probate  by  the  lower  court  is  immaterial,  for  the  appeal  is  an 
investigation  de  novo  at  any  rate.    See  1914  Park's  Ann.  Code  Ga.,  §  5014. 

Judgments  —  Foreign  Divorce  Decree  — ;  Collateral  Attack  for 
Fraud.  —  A  husband  sued  for  divorce  in  Vermont.  He  offered  to  show  that 
his  wife's  divorce  from  her  first  husband  was  obtained  in  New  York  through 
false  testimony  as  to  her  age.  Held,  the  foreign  decree  cannot  be  attacked 
collaterally.    Deyette  v.  Deyette,  104  Atl.  232  (Vt.). 

If  a  court  obtains  jurisdiction  through  fraud  of  a  party,  its  judgment  is 
merely  voidable,  impeachable  by  direct  proceedings.  Ex  parte  Moyer,  12 
Idaho,  250,  85  Pac.  897;  Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  Rep.  1204. 
See  20  Harv.  L.  Rev.  239.  But  if  the  court  is  defrauded  into  thinking  it  has 
jurisdiction  when  there  is  none  in  fact,  the  judgment  is  assailable  collaterally. 
Dunham  v.  Dunham,  162  111.  589, 44  N.  E.  841;  Magowan  v.  Magowan,  57  N.  J. 
Eq.  322,  42  Atl.  330;  Plummer  v.  Plummer,  37  Miss.  185.  If  the  fraud  merely 
goes  to  the  evidence,  there  can  be  no  collateral  attack.  Field  v.  Sanderson, 
a  Mo.  542;  Christmas  v.  Russell,  5  Wall.  (U.  S.)  290;  Nicholson  v.  Nicholson, 
113  Ind.  131,  15  N.  E.  2?3.  But  see  contra,  Dumont  v.  Dumont,  45  Atl.  107 
(N.  J.).  Even  a  direct  attack  will  generally  not  be  allowed  in  such  a  case; 
otherwise  litigation  would  become  endless.  Greene  v.  Greene,  2  Gray  (Mass.) 
361;  United  States  v.  Throckmorton,  98  U.  S.  61;  Parish  v.  Parish,  9  Ohio  St. 
534.  But  if  the  fraud  is  extrinsic,  as  in  preventing  the  unsuccessful  party 
from  fully  presenting  his  case,  the  judgment  may  be  attacked  collaterally. 
Daniels  v.  Benedict,  50  Fed.  347.  A  stranger,  however,  may  in  any  case  of 
fraud  impeach  the  judgment  collaterally,  because  it  is  his  only  means  of  availing 
himself  of  the  fraud.  De  Armond  v.  Adams,  25  Ind.  455;  Sidensparker  v. 
Sidensparker,  52  Me.  481;  Ogle  v.  Baker,  137  Pa.  St.  378,  20  Atl.  998.  See 
Greene  v.  Greene,  2  Gray  (Mass.)  361,  366.  But  the  stranger  must  be  prejudiced 
with  regard  to  some  pre-existing  right.  Ruger  v.  Heckel,  85  N.  Y.  483.  See 
also  Freeman,  Judgments,  §  335.  In  the  principal  case  the  second  husband 
had  no  such  right.  Some  courts  will  never  disturb  a  divorce  decree  even  in 
case  of  the  grossest  fraud,  because  of  the  extensive  collateral  effect  on  third 
parties.  Parish  v.  Parish,  supra;  DeGraw  v.  DeGraw,  7  Mo.  App.  121.  Gener- 
ally, however,  divorce  decrees  are  treated  like  any  other.  Daniels  v.  Benedict, 
supra;  Johnson  v.  Coleman,  23  Wis.  452.  For  a  discussion  of  the  distinction 
between  collateral  and  direct  attack,  see  23  Harv.  L.  Rev.  67. 

Master  and  Servant  —  Workmen's  Compensation  Acts  —  Recovery 
FOR  Non-Occupational  Diseases.  -^  A  common  laborer  was  directed  in  the 
course  of  his  employment  to  do  some  painting  on  a  bmlding.    The  cold  weather 
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made  the  paint  very  difficult  of  application,  and  he  was  required,  at  intervals, 
to  heat  it  in  a  closed  unventilated  room  provided  for  the  purpose.  After  work- 
ing for  two  days  on  this  employment,  he  contracted  a  severe  case  of  lead 
poisoning,  from  the  effects  of  which  he  died  shortly  thereafter.  Held,  that  this 
was  an  injury  by  accident  and  not  an  occupational  disease.  Industrial  Com- 
mission oj  Ohio  V.  Roth,  120  N.  E.  172  (Ohio). 

The  courts  have  been  very  cautious  in  awarding  compensation  for  diseases, 
other  than  occupational,  because  the  danger  of  fraudulently  attributing  every 
illness  to  the  industry  is  considerable.  The  strict  compliance,  therefore,  with  the 
provisions  present  in  most  acts,  that  the  injury  be  traceable  to  accidental  origin, 
and  that  the  date  of  such  be  definitely  fixed,  has  been  required.  Brintons,  Ltd.  v. 
Turvey,  [1905]  A.  C.  230;  Glasgow  Coal  Co.  v.  Welch,  [1916]  2  A.  C.  i ;  Vennen  v. 
New  Dells  Lumber  Co.,  161  Wis.  370,  154  N.  W.  640.  The  English  courts,  how- 
ever, in  an  important  case  seem  to  have  imposed  these  requirements  too  strin- 
gently, in  demanding  that  the  injury  result  from  a  single  fortuitous  event,  and 
to  them  it  is  insufficient  to  show  that  it  must  have  been  the  outcome  of  one 
or  more  of  a  few  occurrences.  Eke  v.  Hart-Dyke,  [191  o]  2  K.  B.  677.  The 
facts  in  the  principal  case  are  almost  analogous  to  those  in  the  English  case, 
yet  the  Ohio  court  reached  the  opposite  result.  The  facts  in  both  show  that 
the  illness  resulted  from  accidental  source  and  the  dates  of  such  were  suffici- 
ently fixed  and  certain.  The  causal  connection  in  both  was  obvious  and 
imposition  was  amply  guarded  against.  It  seems,  therefore,  that  the  Ohio 
court,  in  refusing  to  construe  so  strictly,  has  arrived  at  a  more  sound  and  just 
result. 

Mechanics'  Liens  —  Right  of  Subcontractor  to  Lien  Regardless  of 
Original  Contract.  —  A  statute  provided  that  a  subcontractor  shall  have  a 
lien  for  labor  or  material  furnished  for  the  erection  of  a  house,  such  lien  being 
perfected  only  after  notice  thereof  had  been  filed  within  a  period  of  sixty  days. 
It  further  provided  that  "the  risk  of  all  payments  made  to  the  original  con- 
tractor shall  be  upon  the  owner  until  the  expiration  of  the  60  days  hereinbefore 
specffied."  Held,  that  the  subcontractor's  hen  does  not  depend  upon  the 
terms  of  the  original  contract.  Coates  Lumber  &*  Coal  Co.  v.  Klaas,  168  N.  W. 
647  (Neb.). 

The  statute  governing  in  the  principal  case  is  of  the  type  which  creates  in 
favor  of  the  subcontractor  a  direct  hen,  as  distinguished  from  the  type  of 
statute  which  grants  a  hen  derivatively,  through  the  principal  contractor's 
right  thereto.  See  2  Jones,  Liens,  §  1286.  The  former  type  of  legislation 
has  been  frequently  assailed  on  the  ground  of  unconstitutionality,  but  the 
courts  have  declared  in  its  favor  in  most  jurisdictions.  Thus,  the  validity  of  a 
statute  securing  a  hen  irrespective  of  the  state  of  accounts  between  the  owner 
and  the  principal  contractor  has  been  sustained  practically  in  all  states.  Ballou 
V.  Black,  21  Neb.  131,  31  N.  W.  673;  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis. 
170,  49  N.  W.  1 071;  Jones  v.  Great  Southern  Fireproof  Hotel  Co.,  86  Fed.  370. 
Contra,  Palm^  v.  Tingle,  55  Ohio  St.  423,  45  N.  E.  313.  And  a  statute  con- 
strued to  create  a  hen  despite  a  stipulation  against  such  in  the  original  con- 
tract, though  meeting  with  greater  opposition,  has  been  sanctioned  by  the 
weight  of  authority.  Norton  v.  Clark,  85  Me.  357,  27  Atl.  252;  Miles  v.  Coutts, 
20  Mont.  47,  49  Pac.  393;  Whittier  v.  Wilbur,  48  Cal.  175.  Contra,  Kelly  v. 
Johnson,  251  111.  135,  95  N.  E.  1068;  Waters  v.  Wolf,  162  Pa.  153,  29  Atl.  646. 
It  is  true  that  such  statutes  do  somewhat  impair  the  freedom  to  contract  and 
do  create  a  danger  of  making  the  owner  Uable  to  double  pajmient,  but  no  undue 
hardship  results  by  requiring  him  to  regard  sufficiently  the  rights  of  a  third 
person  who  has  increased  the  value  of  his  property.  Again,  the  desirability 
of  these  statutes  is  obvious  when  we  consider  the  encouragement  they  offer  to 
a  class  which  by  its  activities  aids  so  materially  in  promoting  the  pubUc  welfare. 
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Pleading  —  Theory  of  the  Pleading.  —  The  plaintiff  in  his  complaint 
alleged  that  he  and  the  defendant  had  made  a  contract  of  partnership,  and 
demanded  an  accounting.  The  defendant  in  his  answer  denied  the  contract 
of  partnership  but  admitted  that  he  had  contracted  to  employ  the  plaintiff. 
A  referee  was  appointed  and  he  found  that  there  was  no  partnership  but  that 
there  was  a  contract  of  employment.  The  court  gave  judgment  for  the  plain- 
tiff for  breach  of  contract.  Held,  that  since  the  complaint  was  framed  as  a 
bill  in  equity,  and  the  judgment  was  in  the  nature  of  a  judgment  at  law,  the 
judgment  should  be  reversed.    Jackson  v.  Strong,  222  N.  Y.  149. 

For  a  discussion  of  the  principles  involved,  see  Notes,  page  166. 

Public  Service  Companies  —  What  Constitutes  a  Public  Use.  —  A 
brewery  generating  its  own  electricity  for  light,  heat,  and  power  contracted 
to  sell  its  surplus  under  the  name  of  M.  O.  Danciger  and  Company  to  indi- 
viduals within  a  radius  of  three  blocks  of  the  brewery.  No  use  was  made  of 
the  streets  or  highways;  the  consumers  furnished  their  own  poles  and  wires; 
paid  for  the  construction,  though  the  work  was  usually  done  by  employees 
of  the  brewery.  Rates  were  charged  in  a  few  instances  on  the  meter  basis, 
the  meters  belonging  to  the  consumers,  but  in  most  instances  the  charge  was 
governed  by  a  flat  rate.  Having  discontinued  service  without  prior  notice, 
and  on  refusal  to  reinstate  service,  a  proceeding  was  brought  before  the  Public 
Service  Commission  who  ordered  a  reinstatement  of  the  service.  On  appeal 
to  the  court,  held,  appeal  sustained.  State  ex  rel.  M.  O.  Danciger  6*  Co.  v. 
The  Public  Service  Commission,  205  S.  W.  36  (Mo.)  (1918). 

For  a  discussion  of  the  principles  involved,  see  Notes,  page  169. 

Quasi-Contracts  —  Rights  Arising  under  Mistake  of  Fact  as  to 
Price.  —  A  corporation  made  an  agreement  with  the  owner  of  one-half  its 
capital  stock  to  buy  him  out  on  the  basis  of  an  inventory.  The  price  was  set 
at  $13,000.  It  was  then  found  that  an  item  of  $900  had  been  omitted  from  the 
liabiUties  in  the  inventory  and  a  consequent  overcharge  of  $450  to  the  corpora- 
tion, which  now  sues  to  recover  that  amount.  Held,  the  corporation  cannot 
recover  at  law.    Borough  Paper  Co.  v.  Scher,  170  N.  Y.  Supp.  395  (App.  Div.). 

The  court  suggests  that  the  corporation  should  have  gone  into  equity  for 
reformation.  The  older  decisions  held  that  price  like  quality  was  not  to  be 
regarded  as  going  to  the  essence  of  the  contract.  Paulison  v.  Van  Inderstine, 
28  N.  J.  Eq.  306;  Stettheimer  v.  Killip,  75  N.  Y.  22,2;  Okill  v.  Whittaker,  i  DeG. 
&  Sm.  83;  Segur  v.  Tingley,  11  Conn.  134.  But  in  the  principal  case  the  in- 
ventory was  expressly  made  the  basis  of  the  sale  and  so  became  itself  the 
subject  matter  of  the  contract.  And  for  such  cases  equity  allows  rescission. 
De  Voin  v.  De  Voin,  76  Wis.  83,  44  N.  W.  839.  See  23  Harv.  L.  Rev.  609-10, 
614.  Or  equity  might  force  the  vendor  to  return  the  overcharge  and  let  the 
sale  stand.  Lawrence  v.  Staigg,  8  R.  I.  256;  Wirsching  v.  Grand  Lodge  of  Masons, 
67  N.  J.  Eq.  711,  56  Atl.  713.  Then  if  equity  could  give  relief,  an  action  at 
law  should  also  lie,  since  money  has  been  paid  under  an  essential  mistake  of 
fact.  The  authorities,  however,  are  in  conflict  as  the  parol  evidence  rule  has 
been  usually  held  to  bar  showing  the  mistake.  See  Woodward,  Quasi-Con- 
tracts, §  180,  and  notes;  Keener,  Quasi-Contracts,  123,  124.  But  here 
there  is  no  difficulty  on  the  parol  evidence  rule  as  the  inventory  was  expressly 
made  the  basis  of  the  contract  price. 

Railroads  —  License  to  Use  Tracks  —  Liability  of  Licensor  for 
Negligence  of  Licensee.  —  Under  a  statute  authorizing  railways  to  make 
joint  running  arrangements  with  any  other  railway,  the  defendant  railway 
corporation  allowed  another  railway  to  run  trains  over  the  licensor's  tracks 
to  fill  a  gap  in  the  licensee's  system.    While  using  the  defendant's  tracks,  the 
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licensee's  employees  negligently  damaged  the  plaintiff.    Held,  that  the  licensor 
is  liable.    Sorenson  v.  Chicago,  R.  I.  6*  P.  Ry.  Co.,  i68  N.  W.  313  (Iowa). 

Where  there  is  no  statutory  authorization,  the  lessor  of  a  railroad  is  generally 
held  for  the  liabihty  of  the  lessee  in  operating  the  road.  Hays  v.  Railroad-, 
20  C.  C.  A.  52,  74  Fed.  279.  If  there  is  such  authorization,  some  courts  hold 
that  this  carries  with  it  exemption  by  necessary  implication.  Hahs  v.  Cape 
Girardeau  b'C.  R.  Co.,  126  S.  W.  525  (Mo.);  Vadas  v.  Pittsburg  M.  &•  Y.  R.  Co., 
263  Pa.  41,  79  Atl.  166.  See  20  Harv.  L.  Rev.  334.  However,  it  would  seem 
that  mere  permission  to  do  acts  which  otherwise  might  be  illegal  does  not 
absolve  the  lessor  by  necessary  implication,  dinger's  Adm'x  v.  Chesapeake 
6*  O.  Ry.  Co.,  3i  Ky.  Law  R.  86,  109  S.  W.  315.  In  the  principal  case  it  was 
a  license  to  use  the  tracks.  In  such  a  case  the  licensor  has,  in  absence  of 
statutory  authorization,  been  held  liable.  Jejfferson  v.  Chicago  6*  N.  W.  Ry. 
Co.,  117  Wis.  549,  94  N.  W.  289;  Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24 
N.  E.  559;  Chicago  6*  E.  R.  Co.  v.  Meech,  163  111.  305,  45  N.  E.  290.  If  there 
is  statutory  authority  some  courts  might  make  a  distinction  between  a  lease 
and  a  license  of  joint  user.  See  i  Elliott,  Railroads,  2  ed.,  §  477.  It  is 
submitted,  however,  that  the  principal  case  rests  the  lessor's  or  hcensor's 
liability  on  its  true  basis.  The  franchise  has  imposed  duties  upon  the  railway, 
the  occupier  of  the  premises,  to  operate  its  road  carefully.  The  railway  may 
carry  them  out  through  lessees  or  licensees,  but  it  must  see  to  it  that  no  one 
is  injured  by  any  breach  of  duty  or  negligent  use,  unless  a  statute  expressly 
«cempts  it  from  liability.  Braslin  v.  Somerville  Horse  R.  Co.,  145  Mass.  64, 
13  N.  E.  65;  Chicago  6*  Grand  Trunk  Ry.  Co.  v.  Hart,  209  111.  414;  70  N.  E. 
654;  dinger's  Adm'x  v.  Chesapeake  6*  O.  Ry.  Co.,  supra.  But  see  20  Harv. 
L.  Rev.  334.  An  analogy  is  found  where  the  occupier  of  premises  is  held  liable 
for  the  negligence  of  an  independent  contractor  where  he  is  charged  with  a 
"non-delegable  duty."  Doll  6*  Sons  v.  Ribetti,  121  C.  C.  A.  621,  203  Fed.  593; 
Strickland  v.  Montgomery  Lumber  Co.,  171  N.  C.  755,  88  S.  E.  340;  Covington 
&"  Cincinnati  Bridge  Co.  v.  Sleinbrock,  61  Ohio  St.  215,  55  N.  E.  618. 

Religious  Societies  —  Jurisdiction  of  Courts  —  Property  Rights.  — 
The  constitution  of  a  religious  society  provided  that  in  case  of  a  schism  those 
adhering  to  the  doctrines  of  the  Lutheran  Synod  of  Missouri  should  hold  the 
property.  The  defendants,  being  a  majority  of  the  society,  formed  a  separate 
organization  affiliated  with  the  Lutheran  Synod  of  Iowa,  certain  essential 
doctrines  of  which  are  repudiated  by  the  Missouri  Synod.  On  demurrer  to 
these  facts  the  right  of  the  defendants  to  the  church  property  turned  on  whether 
it  was  necessary  for  some  ecclesiastical  authority  first  to  determine  the  doctrinal 
question  involved.  Held,  that  the  demurrer  be  sustained.  Bendewald  v.  Ley, 
168  N.  W.  693  (N.  D.). 

Although  civil  courts  in  this  coimtry  will  not  interfere  in  purely  ecclesiastical 
matters  they  will  take  jurisdiction  to  determine  controverted  claims  to  church 
property.  Hendrickson  v.  Decow,  i  N.  J.  Eq.  577;  Rottman  v.  Bartling,  22  Neb. 
375)  35  N.  W.  126;  Fussell  v.  Hail,  233  111.  73,  84  N.  E.  42.  Accordingly,  where 
such  controversy  arises  out  of  a  division  in  a  religious  society,  civil  courts  will 
ascertain  which  of  the  rival  factions  continues  the  original  organization  and 
will  award  it  the  property.  Hayes  v.  Manning,  263  Mo.  i,  172  S.  W.  897; 
Mack  V.  Kime,  129  Ga.  i,  58  S.  E.  184;  Horsman  v.  Allen,  129  Cal.  131,  61 
Pac.  796.  In  a  congregational  society,  where  majority  rule  prevails,  the  church 
property  is  usually  given  to  the  numerical  majority  of  the  members.  Bouldin 
V.  Alexander,  15  Wall.  131;  Fernstler  v.  Seibert,  114  Pa.  196,  6  Atl.  165;  Gipson 
v.  Morris,  31  Tex.  Civ.  App.  645,  73  S.  W.  85.  But  if  the  society  belongs  to 
an  ecclesiastical  system,  the  decision  of  the  highest  church  judicatory  on  doc- 
trinal matters  is  generally  accepted  as  conclusive  by  the  civil  courts.  Watson 
v.  Jones,  13  Wall.  679;  Presbyterian  Church  v.  Cumberland  Church,  245  111.  74, 
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91  N.  E.  y6i;  Sanders  v.  Baggerly,<)(>  Ark.  117,  131  S.  W.  49.  Contra,  Laiidrith 
V.  Hudgins,  121  Tenn.  556,  120  S.  W.  783.  The  principal  case  is  one  of  the 
latter  class.  The  complaint  clearly  alleged  a  repudiation  by  the  Missouri  Synod 
of  certain  essential  doctrines  of  the  Iowa  Synod  with  which  the  defendants  had 
become  affiliated.  Since  this  fact  was  admitted  by  the  demurrer  it  seems 
that  there  was  no  theological  question  for  the  court  to  decide,  and  that  the 
demurrer  was  improperly  sustained. 

Taxation  —  State  Income  Tax  —  Validity  of  Statute.  —  An  Oklahoma 
statute  provides  for  an  income  tax  on  residents,  and  imposes  a  like  tax  on 
incomes  earned  by  nonresidents  on  property  or  businesses  within  the  state.  A 
resident  of  Chicago,  who  had  large  oil  holdings  in  Oklahoma,  asks  for  a  tem- 
porary injunction  restraining  the  collection  of  the  tax.  Held,  that  the  tax 
is  valid.    Shaffer  v.  Howard,  250  Fed.  873  (District  Court,  E.  D.  Oklahoma). 

For  a  discussion  of  this  case,  see  Notes,  page  168. 

Trusts  —  Powers  and  Obligations  of  Trustees  —  Mandatory  Pjio- 
visiONS  AS  TO  Investments.  —  The  settlor  of  a  trust  directed  the  trustees  to 
invest  in  railway  bonds  bearing  at  least  4  %  interest.  A  loss  was  occasioned  by 
investments  in  4)^  %  New  York  City  Bonds  and  3^  %  Liberty  Bonds  of  the 
first  issue.  Held,  trustees  liable  for  loss  occasioned  by  investments  in  43^  % 
New  York  City  Bonds,  but  not  for  the  loss  occasioned  by  the  investment  in 
Liberty  Bonds.    In  re  Loudon's  Estate,  171  N.  Y.  Supp.  981  (Surrogate  Ct.). 

As  a  general  principle  trustees  are  bound  to  do  whatever  the  creator  of  a 
trust  directs  them  to  do,  unless  the  beneficiaries,  being  sui  juris,  excuse  them 
from  so  doing.  Denike  v.  Harris,  84  N.  Y.  89;  Womack  v.  Austin,  i  S.  C.  421; 
Handley's  Estate,  253  Pa.  St.  119,  97  Atl.  1040;  Robinson  v.  Robinson,  11  Beav. 
371.  But  where  it  is  impossible  to  carry  out  directions,  or  where  the  interests 
of  the  beneficiaries  absolutely  require  a  change,  mandatory  provisions  may 
be  disregarded.  Mclntire  v.  Zanesville,  17  Ohio  St.  352.  See  Citizens  National 
Bank  V.  Jefferson,  88  Ky.  651,  11  S.  W.  767.  That  there  was  nothing  in  the 
principal  case  to  justify  a  disregard  of  mandatory  provisions  is  shown  by  the 
court  in  holding  the  trustees  liable  for  the  investment  in  4^^  %  New  York  City 
Bonds.  It  is  conceivable  that  a  situation  may  arise  where  investments  in  war 
bonds  would  be  made  by  a  prudent  man  to  protect  his  other  property,  in  which 
case  it  is  submitted,  a  like  investment  by  trustees  in  disregard  of  directions, 
would  be  justified.  But  again  no  such  crisis  presented  itself  in  the  principal 
case.  In  not  holding  the  trustees  liable  for  the  loss  occasioned  by  the  invest- 
ment in  $}/^  %  Liberty  Bonds,  the  court  sanctioned  a  patriotic  motive  of  the 
trustees,  at  the  expense  of  the  beneficiary  and  without  his  consent. 

Unfair  Competition  —  By  Means  Unlawful  as  Against  Tihrd  Per- 
sons —  Unnecessary  Imitation  of  Wares  having  Secondary  Meaning  — 
Burden  of  Proof.  —  The  defendant  was  selling  Shredded  Wheat  Biscuits 
that  were  exact  imitations  of  the  plaintiff's  product.  The  biscuits  had  acquired 
a  secondary  meaning,  in  that  the  consumer  considered  them  to  be  produced 
by  a  single  maker,  to  whose  manufacture  was  ascribed  part  of  the  value. 
Since,  in  several  places,  the  biscuits  were  sold  unpacked  with  no  distinguishing 
marks,  it  was  claimed  the  public  was  being  misled.  But  a  change  in  the  form, 
size,  or  color  of  the  products  was  impracticable.  It  was  doubtful  whether  some 
letter  or  s3anbol  could  be  impressed  on  the  biscuit  or  whether  a  band  or  tag 
could  be  attached  which  would  designate  the  manufacturer  without  involving 
too  great  expense.  Held,  that  the  defendant  be  enjoined,  but  if  in  six  months 
he  shows  that  all  possible  distinguishing  marks  are  impracticable,  the  in- 
junction should  be  dissolved.  Shredded  Wheat  Co.  v.  Humphrey  Cornell  Co.. 
250  Fed.  960  (C.  C.  A.). 
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The  cases  on  the  doctrine  of  secondary  meaning  seem  to  divide  themselves 
into  two  classes,  depending  on  whether  or  not  the  imitated  features  are  func- 
tional, i.  e.,  essential  to  the  commercial  success  of  the  article.  When  the  dis- 
tinctive characteristics  are  non-functional,  the  defendant's  conduct  is  palpably 
unfair,  and  marked  changes  are  ordered.  Yale  and  Towne  Mfg.  Co.  v.  Alder, 
154  Fed.  37,  83  C.  C.  A.  149;  Hiram  Walker  v.  Grubman,  222  Fed.  478.  Even 
the  appearance  of  the  defendant's  name  is  insufiScient,  unless  it  is  clear  no 
confusion  will  result.  Fox  v.  Glynn,  191  Mass.  344,  78  N.  E.  89;  Enterprise 
Mfg.  Co.  V.  Landers,  131  Fed.  240,  65  C.  C.  A.  587.  But  when  all  the  elements 
are  functional,  usually  no  relief  is  given.  Globe-Wernicke  Co.  v.  Fred  Macey 
Co.,  119  Fed.  696,  56  C.  C.  A.  304;  Marvel  Co.  v.  Pearl,  133  Fed.  160,  66  C.  C.  A. 
226;  Daniel  v.  Electric  Hose  and  Rubber  Co.,  231  Fed.  827;  Edward  Felker  Mop 
Co.  V.  U.  S.  Mop  Co.,  191  Fed.  613,  112  C.  C.  A.  176;  Diamond  Match  Co.  v. 
Saginaw  Match  Co.,  142  Fed.  727,  74  C.  C.  A.  59.  However,  a  clearly  in- 
expensive noticeable  alteration  is  ordered.  Flagg  Mfg.  Co.  v.  Holway,  178 
Mass.  85,  59  N.  E.  667;  Edison  Mfg.  Co.  v.  Gladstone,  58  Atl.  391  (N.  J.).  In 
the  principal  case,  all  the  characteristics  are  apparently  functional,  and  it 
would  seem  that  in  alleging  unfair  competition  the  plaintiff  should  have  had 
the  burden  of  showing  a  commercially  practicable  means  of  distinguishing 
the  products.  The  better  analysis,  however,  sanctioned  by  the  result  in  the 
principal  case,  is  that  the  defendant  is  interfering  with  the  plaintiff's  interest 
in  a  valuable  good  will,  and  the  justification  that  the  injury  is  due  to  fair  compe- 
tition is  an  affirmative  defense  to  be  proven  by  the  defendant  who  sets  it  up. 

Vendor  and  Purchaser  —  Implied  Warranty  in  Sale  of  Cattle  — 
Negligence  —  Duty  to  Disclose  Contagious  Disease.  —  Defendant  sold 
a  calf  to  the  plaintiff,  who,  although  not  a  veterinary,  was  known  to  be  skilled 
in  diagnosing  and  treating  diseases  of  cattle.  Defendant  knew  the  calf  had 
ring-worm,  a  contagious  disease  common  in  the  locality,  but  did  not  disclose 
the  fact.  Plaintiff  did  not  buy  the  calf  until  he  had  had  it  on  trial,  and  he 
knew  the  calf  was  not  sound,  although  he  was  imaware  of  the  nature  of  its 
ailment.  The  disease  was  communicated  to  other  cattle  belonging  to  plaintiff 
and  to  himself  and  his  son.  By  statute  it  was  forbidden  to  sell  animals  afflicted 
with  contagious  diseases.  (Animal  Contagious  Diseases  Act,  Rev.  St. 
Can.,  1906,  c.  75,  §§  35-38.)  Held,  that  there  was  no  implied  warranty,  and 
that  the  statute  gave  plaintiff  no  right  of  action.  O'Mealey  v.  Swartz,  [1918] 
3  West.  Wkly.  Rep.  98  (Saskatchewan). 

The  holding  that  there  was  no  implied  warranty  seems  justified,  since  the 
vendee  apparently  relied  on  his  own  judgment.  Hight  v.  Bacon,  126  Mass.  10; 
Waeber  y.  Talbot,  167  N.  Y.  48,  60  N.  E.  288.  See  Kellogg  Bridge  Co.  v.  Hamil- 
ton, no  U.  S.  108,  1x6,  and  25  Harv.  L.  Rev.  75.  On  the  question  of  negli- 
gence, however,  the  court's  conclusions  cannot  be  accepted.  A  vendor,  by 
the  reasonable  view,  should  use  due  care  not  to  sell  without  warning  articles 
which  are  likely  to  cause  harm.  Blood  Balm  Co.  v.  Cooper,  83  Ga.  856,  10  S.  E. 
118;  MacPherson  v.  Buick  Motor  Co.,  217  N.  Y.  382,  iii  N.  E.  1050.  See 
Brett,  M.  R.,  in  Heaven  v.  Pender,  11  Q.  B.  D.  503,  509.  The  English  courts 
seem  unwilling  to  hold  a  vendor  liable  for  negligence  in  the  sale  of  animals. 
Ward  V.  Hobbs,  4  App.  Cas.  13.  However,  see  contra.  Skim  v.  Reutter,  135 
Mich.  57,  97  N.  W.  152;  Grimes  v.  Eddy,  126  Mo.  168,  28  S.  W.  756.  In  the 
principal  case  the  court  seems  horrified  at  the  thought  that  the  general  prin- 
ciple of  negligence  would  hold  one  Uable  for  spreading  a  disease  through  his 
person.  Such  liabiUty  has  been  imposed  in  at  least  one  case.  Missouri,  Kansas 
&•  Texas  Ry.  v.  Wood,  68  S.  W.  802  (Tex.).  It  shovdd  be  for  the  trier  of  fact  to 
determine  under  the  circumstances  of  the  particular  case  whether  non-disclosure 
amounted  to  negligence.  But  no  judge  or  jury  should  be  permitted  to  find  it 
due  care  to  violate  a  statute  designed  to  prevent  the  very  injuries  for  which 
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recovery  is  sought.  See  Osborne  v.  McM asters,  40  Minn,  103,  41  N.  W.  503; 
Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E.  572.  For  a  general  discussion  of 
the  subject,  see  Thayer,  "Public  Wrong  and  Private  Action,"  27  Harv.  L. 
Rev.  317. 

Wills  —  Construction  —  General  Revocatory  Clause.  —  The  testa- 
trix duly  executed  a  will  consisting  of  items  numbered  from  one  to  nine,  dis- 
posing of  all  her  property.  An  executor  was  also  appointed.  A  later  paper, 
titled  "Item  Ten,"  began  with  a  general  revocatory  clause,  and  merely  pro- 
vided for  the  care  of  her  estate  by  an  attorney  until  the  arrival  of  her  executor. 
There  was  also  a  statement  of  her  desire  to  dispose  of  all  her  property.  Held, 
the  express  revocatory  clause  does  not  revoke  the  first  will.  Owens  v.  Fahnestock , 
96  S.  E.  557  (S.  C). 

In  the  construction  of  wills,  the  intention  of  the  testator  should  govern. 
Finlay  v.  King's  Lessee,  3  Pet.  (U.  S.)  346;  Patch  v.  White,  117  U.  S.  210, 
6  Sup.  Ct.  Rep.  617.  See  Lemage  v.  Goodban,  L.  R.  i  P.  &  M.  57,  62.  Never- 
theless, the  expressed  intention  is  controlling  irrespective  of  the  internal  state 
of  the  testator's  mind.  Jackson  v.  Sill,  11  Johns.  (N.  Y.)  201.  See  Simpson  v. 
Foxon,  1907  P.  54,  57.  This  intention  must  be  gathered  from  all  the  parts  of 
the  will  taken  together,  whether  the  will  consists  of  several  papers  executed  as 
one  instnunent  or  of  separately  executed  documents.  See  Rogers  v.  Rogers, 
49  N.  J.  Eq.  98,  23  Atl.  125;  Lemage  v.  Goodban,  supra.  See  also  Page,  Wills, 
§§  462,  470.  The  words,  "This  is  my  last  will  and  testament,"  are  very  slight 
evidence  of  an  intention  to  revoke  prior  testamentary  dispositions.  Stoddard  v. 
Grant,  i  Macqueen's  Rep.  163;  Cutto  v.  Gilbert,  9  Moore  P.  C.  131;  Gordon  v. 
Whitlock,  92  Va.  723,  24  S.  E.  342.  See  Aldrich  v.  Aldrich,  215  Mass.  164,  169, 
102  N.  E.  487,  490.  Even  the  words,  "last  and  only  will,"  have  been  held  not 
to  be  an  express  revocation.  Simpson  v.  Foxon,  1907  P.  54.  But  a  general 
revocatory  clause  is  very  much  stronger,  and  prima  facie  revokes  prior  testa- 
mentary papers.  Southern  v.  Dening,  20  Ch.  D.  99;  In  re  Kingdon,  32  Ch.  D. 
604.  See  Cadell  v.  Wilcocks,  [1898]  P.  21,  26.  If  it  is  clear,  however,  from  all 
the  testamentary  papers,  that  the  testator  had  no  intention  to  revoke,  the 
revocatory  clause  will  be  treated  as  mere  surplusage.  Denny  v.  Barton, 
2  Phillim.  575;  Van  Wert  v.  Benedict,  i  Bradf.  (N.  Y.)  114.  See  Dempsey  v. 
Lawson,  2  P.  D.  98,  105-107;  Smith  v.  McChesney,  15  N.  J.  Eq.  359,  363. 
The  principal  case  is  more  clearly  right,  because  it  can  be  ascertained  from 
the  alleged  revocatory  instrument  itself  that  there  is  no  intention  to  revoke. 
"Item  Ten"  indicates  a  continuation  of  a  will  of  nine  items.  The  testatrix 
desires  to  dispose  of  all  her  property,  yet  this  paper  makes  no  such  provision. 
Moreover,  she  speaks  of  an  appointed  executor  who  must  necessarily  administer 
under  a  will  disposing  of  some  property. 


BOOK  REVIEWS 

Lemuel  Shaw,  Chief  Justice  of  Massachusetts,  1830-1860.  By  Frederic 
Hathaway  Chase.  Boston  and  New  York.  Houghton  Mifflin  Company. 
1918.    pp.  329. 

Fifty-eight  years  ago,  Chief  Justice  Lemuel  Shaw  resigned  his  great  office. 
Fifty-seven  years  ago  he  died.  Few  men  now  living  remember  his  face;  and 
probably  no  lawyer  survives  who  ever  argued  before  him.  His  judicial  record 
stretches  through  fifty-six  volumes  and  his  name  is  almost  daily  on  our  lips. 
But  until  Judge  Chase  printed  his  interesting  volume,  no  biography  of  him 
had  appeared. 
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Bom  January  g,  1781,  in  what  is  now  called  Barnstable,  his  father,  Reverend 
Oakes  Shaw,  fitted  him  for  Harvard,  from  which  he  graduated  in  1800.  He 
taught  school  during  winter  vacations  and  wrote  for,  and  became  an  Assistant 
Editor  of,  the  Boston  Gazette.  In  1801,  he  was  entered  as  a  student  of  law  in 
the  office  of  David  Everett  in  Boston,  and,  after  the  three  years  of  study, 
without  which  no  student  could  become  a  member  of  the  bar,  he  was  admitted 
in  1804  in  the  Court  of  Common  Pleas.  Two  years  of  practice  were  then  re- 
quired before  being  allowed  to  act  as  an  attorney  before  the  Supreme  Judicial 
Court,  and  two  years'  additional  experience  as  an  attorney  was  necessary  to 
become  a  counsellor  who  could  try  cases  in  the  highest  court.  He  opened  an 
oflSce  at  first  in  Amherst,  N.  H.,  for  two  years.  Then  he  returned  to  Massa- 
chusetts and  started  as  a  lawyer  in  Plymouth,  but  in  December,  1806,  he  re- 
moved to  Boston  and  shared  the  office  of  Thomas  O.  Selfridge,  shortly  before 
Selfridge's  famous  quarrel  with  Charles  Austin,  which  resulted  in  Austin's 
death. 

In  1818,  being  then  thirty-seven  years  old,  he  married  Elizabeth  Knapp; 
but  she  died  in  1822,  leaving  him  a  son  and  a  daughter.  In  1827,  he  married 
Miss  Hope  Savage  of  Barnstable,  and  in  183 1  he  established  his  home  at  No.  49 
Mt.  Vernon  Street,  Boston.  There  he  lived  during  the  rest  of  his  Ufe.  His 
son,  Samuel,  who  never  was  married,  continued  there  and  kept  his  father's 
home  quite  unchanged,  until  he  himself  died  in  19 15. 

Lemuel  Shaw  devoted  himself  closely  to  his  profession  until  1830.  His 
practice  was  the  ordinary  experience  of  a  young  attorney,  and  became  ex- 
tensive. He  was  the  active  manager  in  the  impeachment,  in  182 1,  of  Probate 
judge  Prescott,  who  was  finally  convicted  and  removed  from  his  office.  While 
he  sat  in  the  Massachusetts  House  of  Representatives  and  also  in  the  Senate 
for  brief  periods,  he  never  inclined  to  political  life.  His  practice  at  the  bar 
was  largely  in  commercial  law,  but  he  never  became  prominent  as  an  advocate. 
He  was  the  author  of  the  Boston  City  Charter  and  a  member  of  the  Constitu- 
tional Convention  of  1820.  The  original  draft  of  the  Boston  Charter  in  his 
own  handwriting  is  still  preserved  in  the  State  archives.  This  charter,  which 
was  an  enduring  piece  of  constructive  legislation,  continued  in  force  as  orig- 
inally fashioned  until  19 13,  when  the  present  charter  of  the  city  was  adopted. 
It  is  a  noteworthy  standard  among  the  forms  of  Community-Government, 
and  probably  was  the  most  important  piece  of  professional  work  which  Shaw 
accompUshed  while  at  the  bar.  His  office,  at  last,  became  very  popular  and 
desirable  as  a  place  for  students.  In  1820,  when  Sidney  Bartlett  graduated  at 
Harvard,  he  became  a  student  in  Shaw's  office,  and  very  soon  became  Shaw's 
partner.  It  is  believed  that  this  ten  years  of  close  connection  with  Mr.  Bartlett 
contributed  much  to  Shaw's  financial  success.  Shaw  never  tried  many  cases 
before  juries.  It  is  also  true  that  Mr.  Bartlett,  leader  of  the  bar  as  he  was  for 
so  many  years,  and  continuing  actively  in  the  courts  until  he  was  over  ninety 
years  of  age,  never  acquired  the  reputation  of  a  great  advocate;  but  still,  the 
learned  author  of  Shaw's  biography,  Judge  Chase,  of  the  Superior  Court,  is 
not  quite  accurate  in  supposing  that  Mr.  Bartlett  seldom  tried  many  cases  at 
nisi  prius.  He  certainly  was  frequently  before  juries  in  his  earlier  years;  and, 
as  late  as  1879,  in  the  case  of  Clark  v.  Wilson  (103  Mass.  509),  Mr.  Bartlett 
led  in  its  trial  to  the  jury  before  Chief  Justice  Brigham  in  the  Superior  Court. 
He  was  senior  counsel  throughout  the  trial,  although  he  insisted  that  his  junior 
should  make  both  the  opening  and  the  closing  arguments  to  the  jury.  But 
this  was  undoubtedly  the  last  jury  trial  in  which  Mr.  Bartlett  ever  took  part. 

Lemuel  Shaw  was,  through  his  entire  life,  devoted  to  the  law,  and  had  no 
taste  for  politics  or  legislation.  He  refused  to  run  for  Congress,  and,  although 
he  was  asked  to  accept  the  office  of  Judge  of  Probate  in  18 19,  he  did  not  comply 
with  the  request.  During  his  later  professional  life,  Shaw  was  certainly  em- 
ployed in  many  large  cases.    He  was  consulted  frequently  by  the  City  of  Bos- 
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ton.  He  often  argued  before  legislative  committees.  He  was  coimsel  for  many 
corporations  who  procured  toll  franchises  during  the  time  when  bridges  and 
roads  often  received  them.  He  drew  the  bill  of  complaint  in  the  famous  case 
of  Charles  River  Bridge  v.  Warren  Bridge  (6  Pick.  76;  7  Pick.  144;  11  Peters, 
420);  but  Webster  argued  the  case  at  Washington.  This  was  the  last  great 
litigation  in  which  Lemuel  Shaw's  name  appears  as  counsel.  Although  his 
practice  became  lucrative,  his  professional  fees  did  not  approximate  the  present 
inflated  standard.  Shaw's  retainers  were  not  often  over  ten  or  twenty  dollars. 
His  charge  for  an  argiunent  before  the  full  bench  of  the  Supreme  Judicial  Court 
seems  usually  to  have  been  one  hundred  dollars.  Nevertheless,  he  accumu- 
lated a  competence  during  his  twenty-six  years  of  practice  as  a  lawyer.  Daniel 
Webster  is  authority  for  the  statement  that  Shaw's  professional  income  in  his 
last  years  at  the  bar  yielded  him  annually  from  fifteen  to  twenty  thousand 
dollars.  Indeed,  it  seems  altogether  probable,  that,  when  he  went  on  the 
bench,  his  net  property,  at  his  own  valuation,  was  not  far  from  $100,000  in 
net  value.  It  must  be  remembered,  however,  that  this  sum  was  considered 
ample  wealth  in  those  days.  His  salary  as  Chief  Justice  never  exceeded  $3,500, 
and  he  hardly  could  have  accumulated  much  during  his  long  life  on  the  bench. 
When  he  became  Chief  Justice,  the  Massachusetts  Reports  covered  only  twenty- 
six  volumes  —  a  number  not  too  large  to  be  carefully  read  and  digested.  In- 
deed, Caleb  Cushing  did  exactly  that  thing  when  he  was  made  judge.  That 
great  lawyer  himself  told  the  writer  that,  as  soon  as  he  had  received  his  own 
appointment,  he  went  into  retirement  in  order  to  read,  and  actually  did  digest 
carefully,  every  case  in  every  volume  of  the  then  existing  Massachusetts  Re- 
ports. This  proceeding  explains  his  extraordinary  acceptance  as  a  presiding 
judge  among  the  leaders  of  the  bar  at  that  time;  and  his  short  term  of  service 
was  much  deplored. 

Lemuel  Shaw  received  his  commission  as  Chief  Justice  on  August  30,  1830, 
taking  his  seat  at  the  September  term  at  Lenox  in  Berkshire  County.  Gover- 
nor Lincoln,  who  appointed  him,  had  resigned  from  the  same  bench  to  become 
governor.  He  knew  the  quality  of  the  man  he  appointed  and  broke  the  prece- 
dent of  promoting  the  senior  associate  justice,  and  took  Shaw  directly  from 
the  bar,  because  he  had  personal  knowledge  of  Shaw's  peculiar  fitness.  After 
thirty  years  as  Chief  Justice  Shaw  disclosed,  in  June,  i860,  to  his  colleagues 
Lis  intention  of  resigning,  and  on  the  21st  of  August,  i860,  he  resigned.  Seven 
months  later,  on  March  30,  1861,  he  breathed  his  last. 

To  analyze  his  decisions  is  impossible  at  this  time.  They  run  through  fifty- 
six  volumes.  They  cover  the  thirty  years  of  history  which  preceded  the  Civil 
War,  —  a  period  of  most  rapid  development,  not  only  in  national  life,  but  in 
the  great  changes  in  the  modes  and  inventions  of  actual  living,  and  substan- 
tially the  entire  development  of  the  world's  commerce  by  steamship  on  the 
ocean.  When  the  Revolutionary  War  ended  in  1783,  nearly  all  American 
vessels  had  their  home-port  in  the  single  harbor  of  Salem  and  Beverly.  Con- 
sequently during  the  next  half-century,  Salem  almost  monopolized  East-In- 
dian, Asiatic  and  Pacific  commerce  in  American  bottoms.  During  the  Revo- 
lution, every  other  important  Atlantic  port  had  been  in  the  hands  of  the  Brit- 
ish. Beginning  with  the  siege  of  Boston,  the  British  held  successively  for 
about  eight  years  New  York,  Portland,  Philadelphia,  Baltimore,  Charleston 
and  Savannah  as  merely  British  ports.  Almost  every  New  England  ship  had 
been  swept  from  the  seas,  excepting  only  the  two  or  three  hundred  privateers 
whose  home-port  was  Salem.  Wooden  vessels  at  that  time  were  built  so  as  to 
be  seaworthy,  and  to  last  and  to  sail  the  seas  for  not  less  than  fifty  years.  The 
owners  of  these  privateers,  which  hailed  from  Salem,  had  sudderdy  to  convert 
their  swift-sailing  clippers  into  peaceful  work.  But  New  England  ingenuity 
was  equal  to  the  emergency.  The  great  merchant-families  of  that  day  very 
natiurally  started  in  Salem.    Maritime  interests  and  insurers  settled  their  legal 
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questions  and  difficulties  in  Massachusetts  courts.  It  was  not,  until  about  the 
time  when  Shaw  ceased  to  be  Chief  Justice,  that  either  Boston  or  New  York 
had  succeeded  in  outstripping  the  old  town  of  Salem  in  the  competition  for 
African,  Asiatic  and  Pacific  commerce.  Moreover,  commerce  was  in  wooden 
vessels  chiefly.  Iron  steam-vessels  did  not  largely  replace  wooden  vessels  and 
packet  lines  and  navigation  by  sails,  until  near  the  time  of  Shaw's  resignation, 
and  consequently  made  over  the  rules  of  admiralty  and  maritime  commerce 
which  had  come  down  from  the  days  of  Columbus  and  the  rules  of  Oleron. 
During  the  thirty  years  of  Shaw's  chief  justiceship,  steamships  began  to  rule 
the  ocean,  and  steam-engines  and  railroads  began  to  take  the  place  on  land 
of  the  stagecoach  and  the  baggage  wagon.  The  entire  body  of  railroad  law 
grew  up  during  the  time  when  Shaw  was  Chief  Justice.  Street  railways  had 
not  even  been  invented  in  1830.  Life  insurance  also  had  only  begun  in  this 
country.  The  oldest  life  insurance  company  in  this  country,  —  the  New  Eng- 
land Mutual  Life  Insurance  Company,  —  occupied,  in  i860,  only  a  single  floor 
over  a  store  on  State  Street.  It  needed  no  more  room  to  accommodate  its 
President,  Secretary  and  all  its  clerks.  Emigrants  came  to  America  only  in 
packet-line  wooden  vessels.  Sleeping  cars  had  not  even  been  invented.  No 
Pullman  ever  entered  Boston  until  the  Jubilee,  after  the  Civil  War,  in  1865. 
Passenger  travel  between  Washington  and  New  York,  in  1856,  involved  nine 
changes.  Travelers  had  to  make  use  of  ferryboats,  omnibuses  and  cars  drawn 
by  horses,  as  well  as  steam-engines,  to  pass  between  those  cities  prior  to,  and 
indeed  mostly  during,  the  Civil  War.  When  gold  was  discovered  in  California 
in  1848,  prospective  miners  from  New  England  had  two  choices.  They  had 
either  to  go  in  sailing  vessels  round  Cape  Horn,  or  they  could  travel  in  caravans 
with  horses  from  the  Mississippi  River  over  the  Rocky  Mountains.  Fifty 
prospective  gold  seekers  in  New  England  would,  at  that  time,  often  unite  in 
buying  as  joint  owners  a  vessel  in  Boston  in  order  to  sail  round  Cape  Horn; 
and  then  work  it  around  Cape  Horn  as  sailors  themselves,  and  finally  sell  the 
vessel  when  they  reached  San  Francisco.  It  is  simply  true  that  the  history  of 
the  country  is  best  disclosed  in  the  subject  matter  litigated  in  the  reported 
cases.  These  new  business  devices  created  new  rules  of  law,  and  new  applica- 
tions of  old  rules.  The  decisions  made  while  Shaw  was  on  the  bench,  for  this 
reason,  possess  peciiliar  and  unusual  interest  from  the  extraordinary  and  varied 
character  of  the  litigated  issues. 

Moreover,  in  Shaw's  time  courts  did  not  try,  as  much  as  they  do  now,  to 
decide  every  case  by  ruling  only  on  one  single  point  which  could  settle  the 
single  case  at  bar.  For  instance,  when  the  statute  for  fish  investigation  came 
before  the  court,  the  Chief  Justice  discussed  nearly  every  one  of  its  provisions. 
He  construed  practically  the  whole  statute  in  its  different  clauses.  The  residt 
was  that  that  single  opinion  anticipated  and  prevented  future  disputes  under 
the  statute;  and  the  statute  never  came  before  the  court  again  for  construction. 

To  discuss  Chief  Justice  Shaw's  decisions,  however,  is  quite  beyond  the 
scope  of  this  article,  and  cannot  be  attempted.  Besides  their  wide  scope,  and 
their  novelty,  and  the  habits  of  the  court,  bitter  political  fights  were  impending, 
and  cast  their  shadows  over  the  court.  Controversies  which  brought  on  the 
Civil  War  raised  great  legal  questions  and  resulted  in  decisions  of  too  large 
moment  to  be  here  taken  up.  Judge  Chase's  book  is  well  worth  careful  study 
for  its  discussion  of  them  alone. 

Chief  Justice  Shaw's  personality  was  not  much  more  than  a  tradition  before 
Judge  Chase  wrote  his  book.  One  little  incident  which  shows  how  the  Chief 
Justice  not  only  declared  the  law,  but  obeyed  it  himself,  is  worth  preserving. 
The  writer's  home  in  childhood  was  close  to  Judge  Shaw's  home  on  Mt.  Vernon 
Street  and  naturally  his  person  was  familiar  to  all  the  children.  One  day  a 
little  playmate  ran  out  of  Belknap  (now  Joy)  Street  and  was  about  to  cross 
Mt.  Vernon  Street  in  front  of  the  chaise  of  the  Chief  Justice,  as  he  was  driving 
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home.  Half  way  across  the  street,  the  child  noticed  the  horse  and  turned  to 
scamper  back  to  the  sidewalk.  But  Judge  Shaw  at  once  pulled  up  his  horse 
and,  beckoning  to  the  boy  to  keep  on,  said:  "Cross  over,  little  boy,  it  is  your 
right."  This  trifling  circumstance  shows  the  character  of  the  man.  He  was 
the  very  embodiment  of  reverence  for  the  law  itself,  its  rights  and  duties. 
When  the  legislature  in  1843  reduced  his  judicial  salary,  he  would  refuse  to 
complain;  but  he  would  not,  and  did  not,  draw  the  reduced  salary.  He  waited 
for  the  unjust  and  unconstitutional  law  to  be  repealed  later,  and  this  was  done 
in  the  next  year.  We,  college  boys,  used  to  smile  at  his  never  failing  in  his 
speeches  at  Commencement  dinner  to  refer  to  the  absolute  necessity  of  an 
"independent  judiciary."  But  time  has  shown  his  insistence  to  be  right  and 
wise. 

The  Chief  Justice's  appearance  on  the  bench  was  almost  stern  in  its  sim- 
plicity and  dignity.  The  court  itself  seemed  immortal  and  changeless  in 
the  many  years  during  which  Shaw,  Dewey,  Wilde,  and  Metcalf  sat  together. 
The  custom  of  having  murder  trials  always  before  a  full  bench,  in  order 
then  and  there  to  dispose  of  all  legal  questions  arising  in  it,  lasted  until 
after  the  Civil  War.  Doctor  Webster's  trial  in  1850  continued  through  eleven 
days  before  a  full  bench.  The  writer,  then  a  Latin-school  boy,  followed  it 
closely  in  his  school  intermissions.  Attorney-General  Clifford,  in  his  blue  coat, 
brass  buttons  and  buff  waistcoat;  Dr.  Webster,  always  wearing  his  black 
gloves,  sittMig  in  the  cage;  the  Chief  Justice  and  his  three  associates,  in  watch- 
ful, solemn  dignity  on  the  bench;  the  attentive  jurors;  the  crowded  room 
packed  within  the  rail  by  the  bar;  and  every  other  seat  filled;  —  made  a  scene 
never  to  be  forgotten.  It  was  altogether  suited  to  the  temple  of  justice. 
The  numerous  stories  about  the  Chief  Justice's  peculiarities  of  manner  may 
serve  for  the  entertainment  of  later  generations,  but  to  the  men  who  tried 
cases  before  him  they  were  mere  empty  talk.  Shaw  was  the  impersonation 
of  absolute  fairness.  No  counsel  ever  feared  he  would  not  have  his  case  fairly 
heard,  or  that  he  would  fail  to  get  full  appreciation  of  his  points  or  full  justice 
in  its  trial.  The  writer,  who  began  practice  less  than  two  years  after  Chief 
Justice  Shaw  had  retired,  is  thoroughly  familiar  with  the  views  and  thoughts 
of  the  men  who  then  were  leaders  of  the  bar.  He  is  able  to  speak  with  assur- 
ance. Their  great  regard  and  respect  for  the  Chief  Justice  and  their  view 
of  the  way  in  which  he  performed  his  duties  could  hardly  be  increased.  The 
writer  never  heard  a  single  word  from  any  of  them  which  did  not  express  pro- 
found reverence  for  the  great  Chief  Justice.  He  was  truly  a  great  judge,  and 
he  is  fortunate  now  in  having  so  good  a  biographer  at  last,  after  long  years  of 
silence. 

E.  H.  A.  (185s). 


The  Army  and  the  Law.    By  Garrard  Glenn.    New  York:  Coltmibia  Uni- 
versity Press.    1918.    pp.197. 

It  is  a  little  surprising  that  the  war  has  not  produced  a  greater  mmiber  of 
books  relating  to  the  law  governing  the  army  either  in  its  internal  government 
or  in  its  external  relations.  The  ante-bellum  literature  is  composed  chiefly  of 
books  on  military  law,  like  those  by  General  Davis,  General  Dudley,  and 
Colonel  Winthrop,  which,  with  the  notable  exception  of  Colonel  Winthrop's 
excellent  treatise,  are  largely  compilations  of  statutes  and  opinions  of  the  Judge 
Advocates  General;  the  official  Manual  for  Courts  Martial;  the  official  Rules 
of  Land  Warfare;  Major  Birkhimer's  well-known  work  on  Military  Govern- 
ment and  Martial  Law;  and  the  numerous  books  on  international  law.  With 
the  exception  of  the  books  on  international  law  this  literature  is  largely  the 
product  of  army  officers.    Professor  Glenn's  little  book,  written  from  the  point 
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of  view  of  a  lawyer  familiar  with  the  atmosphere  of  the  common  law,  and 
dealing  chiefly  with  the  legal  relations  of  the  army  to  the  outside  world,  is  a 
real  contribution  to  military-legal  literature.  The  author,  writing  in  the 
midst  of  the  great  war  and  in  a  time  of  crisis  when  the  issue  was  stUl  doubtful, 
naturally  wishes  to  give  the  army  wide  scope  for  its  activities.  He  strongly 
indorses  the  point  of  view  of  the  minority  in  Ex  parte  MUligan,  4  Wall.  2.  But 
his  attitude  is  not  at  all  one-sided,  as  is  shown  in  his  criticism  (pp.  59,  60)  of 
Ex  parte  King,  247  Fed.  868. 

The  least  satisfactory  part  of  Professor  Glenn's  book  is  that  which  deals 
with  military  law  in  its  narrow  sense,  i.  e.,  the  law  governing  the  discipline  of 
the  army.  He  cites  (pp.  24-26)  early  cases  and  statutes  on  the  question  as  to 
the  time  when  draftees  become  subject  to  military  law,  but  fails  to  make  any 
reference  to  the  2d  Article  of  War  in  which  Congress  has  definitely  settled  the 
question.  He  shows  (pp.  38,  39)  that  a  court-martial  has  criminal  jurisdiction 
only  and  that  neither  courts-martial  nor  courts  of  inquiry  have  jurisdiction 
to  entertain  a  civil  suit  and  award  damages,  but  fails  to  mention  boards  of 
investigation  which  under  the  105th  Article  of  War  have  jurisdiction  to  assess 
damages.  He  seems  (p.  40)  to  treat  the  question  whether  a  court-martial 
ceases  to  exist  after  it  has  reported  to  the  appointing  authority,  as  though  it 
depends  upon  whether  new  trials  may  be  awarded,  although  nothing  is  better 
settled  than  that  a  court-martial  may  be  reconvened  for  revision.  (See  Manual 
for  Courts  Martial,  par.  352  and  App.  6.)  In  stating  (p.  60)  th^  the  74th 
Article  of  War  gives  precedence,  at  least  in  time  of  peace,  to  the  civil  courts 
in  cases  where  the  civil  and  the  miUtary  courts  have  concurrent  jurisdiction, 
he  ignores  the  important  exception,  contained  in  that  article,  of  cases  where 
the  accused  is  held  by  the  military  authorities  to  answer,  or  is  awaiting  trial, 
or  result  of  trial,  or  is  undergoing  sentence  for  an  offense  punishable  under 
the  Articles  of  War.  In  stating  (pp.  30,  163)  that  "citizens,"  except  spies,  are 
not  punishable  under  the  Articles  of  War,  he  fails  to  mention  persons  relieving, 
corresponding  with,  or  aiding  the  enemy,  who  by  the  8ist  Article  are  also 
punishable  under  the  Articles  of  War.  In  the  paragraph  relating  to  the  juris- 
diction of  the  various  kinds  of  courts-martial,  the  proof-reader  has  made  such 
havoc  (p.  37)  that  one  unfamiliar  with  the  Articles  of  War  would  have  some 
difiiculty  in  ascertaining  the  author's  meaning. 

These  defects  are,  however,  not  of  the  essence,  and  lawyers  and  officers 
will  read  the  book  with  interest  and  profit.  The  book  gives  a  very  concise 
and,  for  the  most  part,  an  accurate  view  of  the  place  of  the  army  in  our  legal 
system,  Austin  W.  Scott. 
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A  NEW  PROVINCE  FOR  LAW  AND   ORDER 

n 

T  TNDER  this  name  there  appeared  in  this  Review  in  November, 
^^  191 5  J  an  article  written  by  me  at  the  instance  of  the  editor. 
It  gives  in  a  summary  form  the  results  of  my  experience  as  Presi- 
dent of  the  Australian  Court  of  Conciliation  and  Arbitration.  As 
the  article  seems  to  have  attracted  some  attention  in  America,  and 
also  in  Great  Britain  and  Australia,  it  may  not  be  amiss  to  report 
progress  after  three  more  years;  especially  now  that  a  national 
labour  administration  has  been  created  in  the  United  States  in 
the  charge  of  my  friend.  Professor  Frankfurter. 

This  Court  has  not  to  deal  with  mere  theories.  It  does  not  work 
in  the  air  —  in  the  cloud-cuckoo  town  of  Aristophanes.  As  I  said 
in  1915,  the  Court 

"has  to  shape  its  conclusions  on  the  solid  anvil  of  existing  industrial 
facts,  in  the  fulfilment  of  definite  official  responsibilities.  It  has  the 
advantage  as  well  as  the  disadvantage  of  being  limited  in  its  powers  and 
its  objects." 

I  propose  to  make  this  article  supplementary  to  the  former. 
But,  for  the  benefit  of  those  who  have  not  read  the  other,  I  may 
say  that  the  new  province  to  be  rescued  from  anarchy  is  that  of 
industrial  matters.  A  court  has  been  constituted  under  the  Aus- 
traUan  federal  constitution  by  virtue  of  a  power  to  make  laws  with 
respect  to  "conciliation  and  arbitration  for  the  prevention  and 
settlement  of  industrial  disputes  extending  beyond  the  hmits  of 
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any  one  State."  Each  of  the  six  states  of  Australia  has  tribunals, 
wages  boards  or  courts,  for  industrial  matters;  but  this  Court  was 
created  for  disputes  which  pass  beyond  the  boundaries  of  any  one 
state,  disputes  which  cannot  be  effectually  dealt  with  by  state 
laws.  In  recent  years  there  have  been  proposals  in  the  direction 
of  enlarging  the  powers  of  the  federal  court,  and  even  of  altering 
the  constitution  by  committing  to  the  federal  Parliament  the 
whole  subject  of  labour;  but  I  address  myself  to  the  court  as  it 
stands  under  the  existing  constitutional  power. 

It  is  a  court  for  compulsory  arbitration  —  in  the  sense  that  its 
awards  are  binding  as  law  upon  the  parties.  I  have  found  that  in 
Great  Britain  as  well  as  in  America  the  idea  of  compulsory  arbi- 
tration is  repugnant  to  the  leaders  of  the  working  class,  whereas 
in  Australia,  facing  different  stars,  the  opposition  comes  principally 
from  the  class  of  employers.  In  the  earher  years  of  my  work  I 
received  through  the  post  many  insulting  anonymous  letters, 
most  of  which  I  have  kept  as  curiosities,  and  nearly  all  of  these 
letters  came  from  partisans  of  the  employers.  The  party  with  a 
stronger  economic  position  naturally  wants  to  be  free  to  act  as  it 
thinks  fit;  it  objects  to  be  bound  by  orders  from  outside.  The  act 
makes  it  the  first  duty  of  the  Court  to  endeavour  to  get  agreement 
on  the  matters  in  dispute  and  to  exercise  its  compulsory  powers 
only  when  an  agreement  is  impossible;  but  when  the  party  with  a 
stronger  economic  position  refuses  to  agree  on  Hues  of  justice  in- 
stead of  economic  strength  the  Court  has  to  interfere  by  dictating 
terms  such  as  would,  in  its  opinion,  be  just  in  a  collective  agree- 
ment. The  ideal  of  the  Court  is  a  collective  agreement  settled, 
not  by  the  measurement  of  economic  resource,  but  on  lines  of  fair 
play.  The  stronger  economic  position  is  usually  held,  of  course, 
by  the  party  which  has  the  right  to  give  or  withhold  work  and 
wages,  the  means  of  livelihood.  It  is  usually  held  by  the  employ- 
ers. This  is  the  reason  why  the  awards  necessarily  operate  more 
frequently  as  a  restraint  upon  employers  than  as  a  restraint  on 
employees. 

I  desire  to  deal  in  particular  with  the  constructive  part  of  the 
work  of  the  Court.  The  awards  have  to  be  framed  on  some 
definite  system,  otherwise  in  getting  rid  of  one  trouble  you  create 
many  others.  Some  years  ago  a  friend  who  had  had  on  one  or  two 
occasions  the  fimction  of  reconciling  parties  to  industrial  troubles 
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told  me  that  he  had  found  it  best  to  put  the  leaders  into  a  good 
humour  by  getting  them  to  dine  together  with  him  and  to  have 
a  friendly  chat.  A  veteran  leader  of  the  shearers  has  written  a 
book  in  which,  with  much  naivete,  he  recommends  in  the  first 
place  that  leaders  of  workers  in  conferences  with  employers  should 
first  adduce  the  solid  arguments,  and  then  in  the  last  resort  make 
a  powerful  appeal  on  behalf  of  the  women  and  children  —  "give 
them'  the  women  and  children  hot."  Neither  of  these  courses 
is  permissible  for  the  Court  which  has  to  deal,  not  with  single 
isolated  disputes,  but  with  a  series  of  disputes.  The  awards  • 
must  be  consistent  one  with  the  other,  or  else  comparisons  breed 
unnecessary  restlessness,  discontent,  industrial  trouble.  The 
advantages  of  system  and  consistency  in  the  awards  are  increas- 
ingly apparent,  as  parties,  knowing  the  lines  on  which  the  Court 
acts  and  understanding  its  practice,  often  now  make  agreements 
in  settlement  of  a  dispute  in  whole  or  in  part  without  evidence  or 
argument.^  The  agreement  if  certified  by  the  President  and  filed 
in  the  Court  is  deemed  to  be  an  award.^ 

In  the  previous  article  I  have  set  forth  a  goodly  number  of 
propositions  laid  down  by  the  Court,  and  on  looking  through 
them  I  cannot  find  that  any  of  them  have  been  overruled  or  set 
aside.  They  have  been  amplified  and  applied  to  varying  circimi- 
stances,  and  new  propositions  have  been  added.  The  claims  for 
the  assistance  of  the  Court  have  been  so  numerous  that  my  col- 
leagues of  the  High  Court  have  come  to  my  assistance,  and  in 
particular  Mr.  Justice  Powers,  acting  as  Deputy  President.  Al- 
though Mr.  Justice  Powers  has  had  an  absolutely  free  hand  in 
dealing  with  the  disputes  which  he  undertakes,  I  do  not  think  that 
in  any  essential  or  substantial  point  he  has  seen  fit  to  reject  any 
of  the  propositions;  but  as  I  must  take  the  sole  responsibility  for 
any  statements  made  in  this  article  I  confine  myself  to  a  review 
of  the  position  as  it  stands  under  my  awards. 

Minimum  Wage 

The  Court  adheres  to  its  practice  of  dividing  the  minimum 
wage  awarded  into  two  parts  —  the  "basic  wage"  —  the  minimum 

^  c/-  Engine-drivers,  8  Com.  Arb.  206  (1914);  Tramway  employees,  9  Com.  Arb. 
208  (1915);  Marine  stewards,  10  Com.  Arb.  539  (1916). 
»  §  24. 
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to  be  awarded  to  unskilled  labourers  on  the  basis  of  "the  normal 
needs  of  an  average  employee  regarded  as  a  human  being  living  in 
a  civilised  community";  and  the  other,  the  "secondary  wage"  — 
the  extra  payment  to  be  made  for  trained  skill  or  other  excep- 
tional qualities  necessary  for  an  employee  exercising  the  fimctions 
required. 

A  curious  controversy  arose  in  191 5  as  to  the  effect  of  awarding 
a  minimum  rate.  The  act  allows  the  Court  ^  to  prescribe  a  mini- 
mum rate,  and  does  not  mention  a  maximum  rate;  and  one  would 
have  thought  it  sufficiently  obvious  that  there  is  no  breach  of  an 
award  on  the  part  of  a  worker  if  he  decline  to  take  employment 
at  the  minimum  rate  prescribed.  The  contrary  view,  however, 
has  been  hotly  urged,  and  some  partisans  of  the  employers,  news- 
papers and  others,  have  gone  so  far  as  to  call  it  a  "strike"  when 
men  refuse  to  accept  work  which  is  offered  at  the  minimum  rate. 
In  Webster's  Dictionary  "strike"  is  defined  as  "the  act  of  quitting 
work;  specifically,  such  an  act  by  a  body  of  workmen  done  as  a 
means  of  enforcing  compliance  with  their  demands  made  on  their 
employers."  But  our  act  is  clear  on  the  subject.  According  to 
section  4,  "strike"  includes  the  total  or  partial  cessation  of  work 
by  employees  acting  in  combination  as  a  means  of  enforcing  com- 
pliance with  the  demands  made  by  them  or  other  employees  on 
employers.  The  question  first  arose  in  connection  with  "special 
cargoes"  in  the  case  of  the  waterside  workers  (called,  I  believe  in 
America,  "longshoremen").  These  men  were  casual  labourers 
hired  by  the  hour.  They  turned  up  at  the  wharf  when  a  vessel 
arrived  and  the  foreman  made  his  selection.  The  minimum  rate 
prescribed  was  i/9d.  per  hour.  The  union  had  claimed  that  wheat 
should  be  treated  as  a  special  cargo  so  that  the  wheat  carriers  should 
be  entitled  to  a  minimum  rate  of  2/-  per  hour.  The  Court  had 
refused  this  claim,  as  there  seemed  to  be  no  sufficient  difference 
between  wheat  and  other  commodities  for  the  purpose  of  a  mini- 
mum rate.  But  it  appeared  that  certain  members  of  the  union 
had  adopted  the  practice  of  following  the  wheat  ships  from  north 
to  south,  and  having  acquired  a  certain  dexterity  in  the  handling 
of  wheat,  had  succeeded  with  some  employers  in  enforcing  the 
payment  of  2/-  per  hour.    Under  the  exigencies  of  the  war  the 

»  §40. 
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various  wheat  states  had  formed  wheat  pools,  and  the  state  govemr- 
ments  were  quite  willing  to  pay  the  extra  third  per  hour  in  order 
to  get  the  services  of  these  men  in  loading  the  ships  for  export  to 
Great  Britain;  but  they  did  not  hke  to  pay  the  extra  third  in  the  face 
of  the  decision  just  given  by  the  Court.  The  Court  reassured  the 
employers  of  the  wheat  pool  thus:  ^ 

"It  is  not  necessarily  an  unjust  extortion  for  a  man  or  a  class  of  men 
who  make  wheat-carrying  a  speciality,  to  demand  more  than  the  mini- 
mimi  rate  for  his  or  their  services.  It  is  quite  in  harmony  with  the 
principle  of  freedom  of  contract  subject  to  the  minimum  wage  that  an 
employer  should  seek  by  extra  wages  to  attract  men,  who,  as  he  thinks, 
will  give  him  extra  speed  and  efficiency.  The  device  of  a  minimum  wage 
will  soon  prove  to  be  a  bane  instead  of  a  blessing  if  the  position  be  per- 
verted as  the  arguments  tend  to  pervert  it.  I  can  only  say  plainly  that 
there  is  no  breach  of  the  award  or  impropriety  in  a  man  refusing  his 
services  in  loading  wheat  unless  the  employer  pay  him  more  than  the 
minimum.    It  is  all  a  matter  for  contract." 

The  extra  third  was  paid.  The  wheat  was  loaded  and  carried  to 
the  Allies,  while  at  the  same  time  no  obligation  was  imposed  on 
all  the  exporters  for  the  term  of  the  award  to  pay  a  minimum  rate 
of  2/-. 

The  doctrine,  however,  which  now  appears  to  be  a  mere  truism, 
was  attacked  by  certain  newspapers  and  employers  in  a  tirade  of 
abuse.  The  men,  it  was  said,  were  actually  encouraged  by  the 
Court  to  "  strike  "  for  higher  wages.  Even  if  the  legal  position  were 
clear  the  Court  was  not  justified  in  stating  it,  in  suggesting  higher 
demands,  and  so  forth.  However,  I  took  the  first  opportunity 
of  stating  a  case  on  the  subject  for  the  opinion  of  the  High  Court; 
and  the  High  Court,  by  a  unanimous  decision,  upheld  the  doctrine.^ 

It  would,  of  course,  be  an  astounding  position  if,  while  the  em- 
ployer remains  free  to  give  or  to  refuse  employment  at  the  mini- 
mmn  rate,  the  employee  were  bound  to  take  employment  at  that 
rate.  The  employer  has  the  formidable  power  of  refusing  to  give 
work  to  any  particular  man,  the  power  even  to  put  an  end  to  all 
his  own  business  operations;  why  should  not  the  employee  be  free 
to  refuse  to  take  work?    A  minimum  rate  is  in  effect  a  restraint  on 

*  Waterside  workers,  9  Com.  Arb.  315  (1915),  10  Com.  Arb.  i  (1916). 

*  Waterside  workers,  21  Com.  L.  R.  642  (1916). 
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the  employer;  a  n;iaxiinum  rate  would  be  in  effect  a  restraint  upon 
an  employee.  The  act  gives  power  to  prescribe  a  minimmn  rate, 
and  the  object  of  that  power  would  be  defeated  if  a  man  who 
thinks  that  his  services  are  worth  more  than  the  minimum  rate 
were  not  free  to  hold  out  for  a  higher  rate.  Some  employers  pay 
more  than  the  minimum  for  the  avowed  purpose  of  attracting  the 
best  men.  Incidentally  it  may  be  remarked  that  the  position  as 
now  settled  here  is  very  far  from  justifying  the  fears  of  those  who 
look  on  provisions  for  minimum  rates  as  tending  to  the  estabhsh- 
ment  of  a  "servile  state."  Mr.  Belloc's  dogma  ^  that  "the  prin- 
ciple of  a  minimum  wage  involves  as  its  converse  the  principle  of 
compulsory  labour,"  is  not  confirmed  by  such  experience  as  I 
have  had. 

The  statement  has  often  been  made  that  the  minimum  rate 
tends  to  become  the  maximum  rate.  I  have  not  foimd  it  so.  It 
is  quite  true  that  far  more  employees  get  the  minimum  rate  pre- 
scribed than  got  it  before  the  rate  was  fixed,  for,  before  that  time 
they  usually  got  varying  rates,  mostly  below  the  minimum.  I 
have  not  found  unions  objecting  to  members  taking  extra  pay  for 
extra  usefulness;  for  instance,  in  building  operations  an  expert 
scaffolder  often  claims,  and  gets  without  objection,  a  higher  rate 
than  the  flat  minimmn  prescribed;  and  leading  hands  in  a  labouring 
process  often  get  higher  rates  than  their  mates;  ^  but  unions  object 
to  extra  rates  for  extra  servility,  for  disloyalty  to  one's  comrades. 

Offensive  Jobs,  Etc. 

Connected  with  this  doctrine  are  the  propositions  that  the 
Court  does  not  attempt  to  discriminate  in  minimmn  rates  on  the 
ground  of  comparative  laboriousness,  and  that  the  Court  will  not 
prescribe  an  extra  minimum  to  compensate  for  unnecessary  risks 
to  the  Ufe  or  health  of  the  employee,  or  for  unnecessary  dirt.^  For 
instance,  members  of  the  Amalgamated  Society  of  Engineers  failed 
to  get  an  increase  of  rate  under  the  name  of  "dirt  money"  when 
handling  dirty  work.  That  is  to  say,  the  Court  refused  to  increase 
the  minimum  rate  prescribed.^    So,  too,  in  artificial  manure  works, 

•  "The  Servile  State,"  172. 

'  Broken  Hill,  10  Com.  Arb.  200,  201  (1916). 

*  Propositions  12  and  19  of  the  previous  article. 
'  Broken  Hill,  10  Com.  Arb.  155  (19 16). 
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the  employees  asked  for  an  increase  in  the  minimimi  rate  because 
of  dust  and  fumes.  It  was  said  that  dust  affected  the  air  passages 
and  produced  catarrh,  etc.;  but  there  was  no  evidence  to  show 
how  far,  if  at  all,  the  dusty  conditions  operated  to  reduce  the 
effective  wages.  The  Court  was  unable  to  express  the  injury  in 
terms  of  money.  Of  course,  if  the  subject  of  defective  arrange- 
ments under  which  dust  is  produced  come  before  the  Court  directly 
as  a  grievance  for  regulation,  the  Court  would  have  to  decide  the 
matter  as  best  it  could;  but  employers  must  not  be  allowed  to 
purchase  by  money  a  right  to  injure  health.  The  same  principles 
are  applied  to  cases  of  excessive  strain  on  employees,  as  by  exces- 
sive weights  or  excessive  use  of  certain  muscles  or  injury  to  clothes: 

"This  Court  tends  rather  to  refuse  to  make  differences  in  minimum 
rates  except  for  clearly  marked  distinctions  and  qualifications,  such  as 
craftsmen's  skill,  or  exceptional  responsibility,  or  special  physical  condi- 
tion, necessary  for  the  function.  .  .  .  Differentiation  in  minimum  rates 
prescribed  must  be  made  on  broad  lines."  ^° 

On  the  same  grounds  the  Court  expressed  disapproval  of  the 
system  of  extra  minimima  rates  for  special  cargoes  handled  by 
waterside  workers.  When  one  special  cargo  was  conceded  by  an- 
other tribunal  there  were  incessant  efforts  to  make  more  cargoes 
special,  until  at  last  the  complaint  was  that  all  cargoes  should  be 
special  except  case  goods.  No  subject  has  caused  more  incessant 
friction.  There  can  be,  however,  no  objection  to  a  man  refusing 
to  accept  employment  for  a  cargo  which  injures  his  health  or  is 
beyond  his  powers,  or  if  he  think  that  he  ought  to  get  a  payment 
beyond  the  minimimi.  Beyond  the  minimum  there  is  an  ample 
area  for  free  bargaining. 

Regulation  of  Employers'  Methods 

But  although  the  Court  does  not  prescribe  a  differential  minimum 
rate  on  the  ground  that  a  job  is  offensive  or  distressing,  it  has 
sometimes  to  award  directly  on  the  subject  when  it  is  made  the 
ground  of  a  substantive  dispute.  For  instance,  the  waterside 
workers  complained  that  the  weights  put  upon  them  to  carry  or 
to  wheel  were  too  heavy;  and  the  Court  prescribed  a  maximum  of 

"  Artificial  manures,  9  Com.  Arb.  187-89  (1915). 
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I  cwt.  for  bagged  ore  to  be  lifted,  a  maximum  of  5  cwt.  for  one 
man  using  a  two- wheeled  truck  (the  truck  itself  weighs  2  cwt.),  a 
maximum  of  200  lbs.  for  bagged  cargo  to  be  carried,  a  maximum 
of  15  cwt.  for  two  men  using  a  trolley.^*  There  were  certain  excep>- 
tions  made;  it  was  recognised  also  that  the  weight  might  vary 
with  the  condition  of  the  wharf;  and,  above  aU,  there  was  no  ap- 
propriate scientific  evidence  of  the  kind  that  is  collected  in  the 
excellent  work  of  Miss  Goldmark,  "Fatigue  and  Efficiency."  But 
interference  on  such  subjects  is  rare.  It  is  well  known  that  the 
Court  is  very  chary  about  dictating  to  those  that  have  to  direct  the 
work  as  to  the  mode  of  carrying  it  out;^^  and  that  it  will  not  dictate 
conditions  unless  it  be  clearly  shown  that  the  mode  adopted  in- 
volves imdue  pressure  on  hiunan  life.  The  Court  usually  refuses 
to  prevent  the  employer  from  having  the  work  done  as  he  thinks 
desirable  for  his  midertaking,"  or  to  dictate  the  number  of  men  to 
be  employed,"  or  to  alter  the  functions  of  the  respective  officers,^^ 
or  to  prevent  an  employer  from  caUing  on  an  employee  to  work 
extra  hours  if  paid  substantial  extra  rates,^^  or  to  prevent  coastal 
vessels  from  being  at  sea  on  Sundays/^  or  to  prescribe  the  niunber 
of  retorts  to  be  drawn  and  charged  by  a  stoker  in  his  shift,^^  or  to 
interfere  with  the  choice  of  men  for  appointment  or  promotion. 
The  Court  does  not  favour  the  arbitrary  limitation  of  the  proportion 
of  boys  to  adults  if  the  employer  finds  that  boys  will  answer  the 
purpose  of  his  undertaking  as  well  as  men,  and  especially  if  he  bind 
himself  to  teach  the  boys  a  definite  trade.  But  the  position  is 
dififerent  if  the  boys  would  not  be  employed  for  certain  heavy  or 
risky  work  except  for  their  wages  being  lower  —  if  the  employer 
would  not  employ  boys  but  for  the  cheaper  rate.^^  In  one  case  the 
Court  refused  to  exempt  any  boys  from  the  minimum  adult  wage 
unless  they  were  properly  apprenticed.^"     Similar  principles  are 

11  Waterside  workers,  9  Com.  Arb.  305-09  (1915). 

^  See  proposition  30. 

"  Pastoralists,  11  Com.  Arb.  (191 7). 

"  Marine  engineers,  10  Com.  Arb.  528  (1916). 

"  Postal  electricians,  10  Com.  Arb.  578  (1916). 

1*  Merchant  Service  Guild,  10  Com.  Arb.  673  (1916). 

"  Ibid.,  214  (1916). 

"  Gas  employees,  11  Com.  Arb.  (19T7). 

"  Linemen,  10  Com.  Arb.  602,  613  (1916). 

20  Butchers,  10  Com.  Arb.  465,  495  (1916). 
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applied  in  the  case  of  women.  If  women  are  put  to  work  more 
suited  for  men,  as  that  of  a  blacksmith,  or  even  to  work  for  which 
men  are  equally  suited,  the  women  must  get  a  man's  minimum.^^ 

Directors  of  Industry 

The  Court  does  not  ignore,  however,  the  increasing  demand  of 
employees  for  some  voice  as  to  the  conditions  of  working,  the  un- 
easy feeling  that  the  employers,  or  rather  their  foremen,  have  an 
autocratic  power  which  is  too  absolute.  Wages  and  hours  are  not 
everything,  A  man  wants  to  feel  that  he  is  not  a  tool,  but  a 
human  agent  finding  self-expression  in  his  work.  The  Court  tries, 
therefore,  to  encourage  by  all  the  means  in  its  power  the  meeting 
of  representatives  of  the  unions  with  representatives  of  the  em- 
ployers. Such  meetings  produce  a  good  effect,  even  when  the 
employers  adhere  to  their  methods,  giving  their  reasons.  For- 
tunately there  is  no  diflSculty  as  to  recognition  of  the  unions.  The 
unions  have  come  and  have  come  to  stay.  Our  act  could  not  be 
worked  without  unions.  One  of  the  chief  objects  of  the  act  is, 
imder  section  2,  "To  faciHtate  and  encourage  the  organisation  of 
representative  bodies  of  employers  and  employees,  and  the  sub- 
mission of  industrial  disputes  to  the  Court  by  organisations." 
Now  the  act  ^  enables  the  Court  to  appoint  "Boards  of  Reference," 
and  such  boards  involve  opportunities  for  meeting  for  discussion 
of  methods  and  alleged  grievances.  The  difficulties  which  the 
Court  has  to  face  as  to  such  boards  appear  in  a  passage  in  a  judg- 
ment of  last  year,  a  passage  which  I  take  the  liberty  of  setting  out: 

"The  most  serious  difficulty  that  I  see  in  the  agreements  and  in  this 
award  is  the  absence  of  the  provision  for  a  Board  of  Reference  —  a 
Board  in  which  the  employer  and  the  employed  could  take  counsel  to- 
gether for  the  pxupose  of  dealing  with  any  grievances  which  employees 
allege  and  which  the  directors  and  managers,  owing  to  their  remoteness 
from  the  stress  of  actual  operations,  cannot  realise.  It  is  one  of  the  signs 
of  the  times,  of  which  employers  would  do  well  to  take  heed,  that  the 
workers  are  gravely  dissatisfied,  because  they  have  no  voice  whatever 
in  the  regulation  of  the  conditions  under  which  they  spend  so  much  of 
their  lives,  that  their  opinions  as  to  the  possibility  of  preventing  im- 
necessary  hardship  are  not  to  be  treated  as  being  of  more  account  than 

"  Fruit-growers,  6  Com.  Arb.  61,  71  (1912).  **  §  40  a. 
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as  if  they  were  engines  or  horses.  Many  a  grievance,  or  supposed  griev- 
ance, would  be  removed  before  it  developed  into  a  serious  trouble  by 
a  proper  board  of  reference.  I  have  hoped  and  worked  for  an  agreement 
for  such  boards  in  this  case,  one  at  least  for  each  undertaking;  but  the 
parties  cannot  agree  as  to  the  conditions.  The  companies  want  to  insert 
a  provision  that  before  a  grievance  can  come  before  the  board  of  refer- 
ence it  must  be  brought  by  the  individual  employee  aggrieved  before 
his  foreman  or  immediate  superior.  The  union  desires  that  the  grievance 
shall  be  brought  before  the  management  by  the  works  committee  of  the 
imion,  and  then,  if  necessary,  before  the  board  of  reference;  but  it  is 
willing,  as  a  compromise,  to  agree  that  either  the  individual  or  the 
board  may  approach  the  management.  The  companies  imite  in  insisting 
that  the  individual  employee  must  first  make  the  complaint.  Such  a 
provision  was  not  in  the  agreements  of  19 13,  and  there  is  no  evidence 
that  the  lack  of  it  has  had  any  ill-effect.  But  the  companies  are  firm  on 
the  subject.  It  is  suggested  that  I  should  exercise  my  power  under 
Sec.  40-A  to  appoint  a  board  of  reference.  That  section  enables  me 
to  assign  to  a  board  the  function  of  deahng  with  "any  specified  matters 
or  things  which  under  the  award  or  order  may  require  from  time  to  time 
to  be  dealt  with  by  the  board."  Unfortunately  these  words  mean, 
according  to  a  majority  of  the  High  Court,  that  I  must  specify  now,  in 
my  award,  the  specific  grievances  which  the  Board  may  deal  with 
(Federated  Engine-drivers  v.  Broken  Hill  Company,  16  C.  L.  R.  245). 
Apparently  it  is  not  enough  for  me  to  commit  to  the  Board  all  or  any 
matters  which  may  arise  —  even  arise  under  the  award  or  order.  As 
I  have  said  in  previous  cases,  it  is  impossible  for  me  to  specify  before- 
hand the  grievances  which  will  arise  or  be  alleged.  Whether  the  view 
of  the  High  Court  is  correct  or  not,  I  shall  obey  it.  I  had  hoped  that 
Parliament  would  have  come  to  the  assistance  of  the  Court  by  an  amend- 
ment of  the  section,  but  it  has  not  done  so.  I  cannot  make  use  of  the 
section,  at  all  events,  so  as  to  meet  the  circumstances  of  this  case."  ^ 

The  fundamental  difficulty  of  the  position  seems  to  be  that  the 
employer  and  the  union  look  at  the  methods  used  from  different 
points  of  view.  The  employer  —  generally  a  company  acting 
through  directors  —  looks  at  money  results,  at  profits,  at  expenses. 
The  union  looks  at  the  results  to  the  human  instrument.  Both 
sides  of  the  subject  ought  to  be  considered.  It  is  significant  that 
the  unions  are  always  willing  to  have  such  boards,  and  the  Court 
often  manages  to  get  an  agreement  on  the  subject.    The  board  of 

**  Gas  employees,  n  Com.  Arb.  (1917). 
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reference  has  been  the  only  means  within  the  power  of  the  Court 
for  meeting  the  increasing  demand  to  which  I  have  referred.  It 
meets  the  demand  to  a  certain  extent,  and  tends  to  further  de- 
velopments. 

How  THE  Basic  Wage  is  Found 

The  "basic"  or  living  wage,  the  minimum  wage  for  the  unskilled 
worker,  is  the  primary  factor  in  the  fixing  of  all  wages  by  award; 
and  the  fixing  of  the  proper  basic  wage  is  necessarily  of  an  impor- 
tance that  can  hardly  be  exaggerated.  It  must  vary  with  the  cost 
of  living  in  the  various  districts:  for  instance,  the  basic  wage  for 
the  seaports  would  not  be  a  proper  basic  wage  for  inland  mining 
districts  such  as  Broken  Hill.  But  sometimes  by  general  consent 
a  uniform  basic  wage  is  desirable,  as  in  the  case  of  the  waterside 
workers  or  seamen;  and  the  Court  then  takes  as  its  guide  the  mean 
cost  of  living  for  the  several  ports.  In  such  cases  it  becomes  possi- 
ble to  form  some  idea  of  the  immense  sums  which  an  award  of  the 
Court  may  transfer  from  the  employing  (or  the  consuming)  class 
to  the  employed.  An  increase  of  i/~  per  working  day  for  ten 
thousand  men  means  an  increased  expenditure  of  £156,500  per 
annum;  and  there  were  about  seventeen  thousand  men  in  the 
union  of  waterside  workers.  In  that  case  arbitration  was  sought 
by  about  one  himdred  and  fifty  employers  —  trading  oversea,  in- 
terstate, within  a  state.  Not  only  in  the  vastness  of  the  sums  in- 
volved, but  in  the  effects  on  families  and  the  proper  nurture  of 
children,  and  in  indirect  consequences  in  all  employments,  the 
responsibility  of  the  Court  is  very  grave.  The  decisions  of  the 
Court  probably  affect  directly  more  human  lives  than  the  decisions 
of  all  the  other  courts.  The  Court  has  repeatedly  invited  full 
enquiry  on  scientific  lines  as  to  the  cost  of  living,  but  neither  the 
government  nor  the  parties  have  yet  responded.  Preferably  the 
enquiry  should  be  made  by  expert  statisticians  and  on  the*  basis 
of  distinct  regimens,  but  the  responsibility  of  fixing  the  basic  wage 
should  be  left  with  the  Court.  In  the  meantime  the  Court  has  been 
obliged  to  work  out  the  problem  on  the  best  materials  that  it  can 
get.  At  present  the  Court  takes  as  prima  facie  evidence  the  find- 
ings as  to  the  cost  of  living  on  then  existing  habits  in  Melbourne 
in  1907,  and  then  it  takes  the  statistician's  figures  as  to  the  depre- 
ciation in  the  value  of  money  as  against  commodities  as  prima 
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facie  evidence  of  the  increase  in  the  cost  of  living.  The  Com- 
monwealth statistician  has  found  that  in  Melbourne  it  took  in 
1916,  26/6d.,  to  purchase  commodities  that  could  be  purchased  in 
1907  for  i7/6d.;  and  the  decrease  in  the  value  of  money  is  nearly 
the  same  elsewhere.  That  is  to  say,  the  increase  in  the  cost  of 
living  is  over  50  per  cent,  chiefly  owing  to  the  existing  state  of  war. 
It  is  a  curious  fact  that  there  has  been  little  or  no  attack  on  the 
empirical  finding  of  1907  as  to  the  actual  cost  of  living.  Employers 
generally  admit  that  the  amount  of  42/-  per  week  was  fair  at  that 
time;  but  there  have  been  of  late  strenuous  attacks  on  the  statis- 
tician's figures  of  increase.  The  statistician  has  taken  some  forty- 
,seven  staple  articles  of  food  and  rent  as  constmied  by  all  classes  of 
the  community,  and  has  found  the  changes  in  price  of  those  articles; 
and  he  very  properly  adheres  to  the  same  articles  and  assumes 
that  they  are  consumed  in  the  same  quantities.  He  does  not,  as 
•some  people  fancy,  pretend  to  show  the  cost  of  living  in  a  wage- 
earner's  family,  but  he  shows  the  depreciation  in  the  value  of 
money  as  regards  the  selected  commodities,  and,  as  he  says, 

"in  normal  circumstances  properly  computed  index  numbers  of  food  and 
groceries  and  house  rent  combined  form  one  of  the  best  possible  measures 
of  those  variations  in  the  purchasing  power  of  money  which  affect  the 
cost  of  living." 

Then  the  Court  comes  in,  and,  until  the  contrary  he  shown,  infers  that 
the  depreciation  in  the  value  of  money  which  is  found  in  relation  to 
the  selected  commodities  is  to  be  found  also  in  relation  to  the  other 
commodities.  This  method  is  in  accordance  with  the  views  and  in- 
tentions of  the  statistician;  for  he  says  "once  a  standard  of  living  or 
living  wage  has  been  fixed  the  tables  published  .  .  .  can  be  legiti- 
mately used  as  showing  the  variations  in  the  cost  of  living."  No 
party  is  bound  by  these  tables  as  by  a  matter  of  absolute  irrefutable 
law,  but  they  are  on  the  right  method,  and  the  Court  makes  use  of 
them  until  it  can  find  better  evidence.^^  The  criticisms  made  hitherto 
on  the  statistician's  findings  are  made  under  a  misapprehension. 

It  is  the  practice  of  the  Court  to  let  no  consideration  of  competi- 
tion with  foreign  countries  reduce  what  is  found  to  be  the  proper 

"  Butchers,  10  Com.  Arb.  477-84  (1916);  Merchant  Service  Guild,  10  Com.  Arb. 
225  (1916);  Gas  employees,  11  Com.  Arb.  (1917). 
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basic  wage;  ^  and  this  practice,  it  must  be  admitted  to  the  credit 
of  the  employers,  has  never  been  disputed  so  far  as  I  know.  The 
proper  sustenance  of  the  persons  employed  (on  the  basis  of  family 
life)  is  treated  in  ejBfect  as  a  first  charge  on  the  product. 

Secondary  Wage 

With  the  secondary  wage  the  position  is  different.  There  is 
more  scope  for  compromise  or  arrangement.  At  the  same  time  it 
has  been  found  inadvisable  except  in  extreme  circumstances  to 
diminish  the  margin  between  the  man  of  skill  and  the  man  without 
skill.  One  of  the  drawbacks  of  industry  in  Australia  is  that  lads 
do  not  learn  their  trades  thoroughly  -^  do  not  take  the  trouble  to 
become  perfect  craftsmen.  There  is  a  tendency  to  be  content  with 
imperfect  workmanship,  to  put  up  with  the  "handyman,"  and  his 
rule  of  thumb,  to  put  up  with  what  is  "good  enough";  and  noth- 
ing should  be  done  by  the  Court  which  would  lessen  the  induce- 
ments to  learn  a  trade  and  to  learn  it  properly.^® 

However,  when  the  Court  has  increased  the  basic  wage  because 
of  abnormal  increase  of  prices  due  to  the  war  it  has  not  usually 
increased  the  secondary  wage.  It  has  merely  added  the  old  sec- 
ondary wage,  the  old  margin,  to  the  new  basic  wage.  It  is  true 
that  the  extra  commodities  which  the  skilled  man  usually  pur- 
chases with  his  extra  wages  become  almost  indispensable  in  his 
social  habits  as  the  commodities  purchased  by  the  unskilled  man, 
and  have  no  less  increased  in  price;  but  the  Court  has  not  seen  fit 
to  push  its  principles  to  the  extreme  in  the  abnormal  circumstances 
of  the  war,  and  the  moderate  course  taken  has  been  accepted  with- 
out demur.  I  may  add  here  that  the  Court,  where  necessary, 
adopts  gradations  in  the  secondary  wage.  For  instance,  after 
fiixing  the  basic  wage  for  unskilled  labourers  in  the  gas  employees 
case,  it  awarded  6d.  per  day  for  men  classed  as  skilled  labourers,  i/- 
per  day  more  for  men  in  charge  of  plant,  etc.,  2/-  per  day  more 
for  men  of  necessarily  exceptional  physical  qualities,  etc.,  such  as 
stokers;  and  3/-  per  day  more  for  artisans  fully  trained.^^  The 
margin  between  the  basic  and  the  secondary  minimum  follows  the 
margin  usually  adopted  in  the  time  of  unregulated  practice. 

**  Marine  engineers,  10  Com.  Arb.  532  (1916). 

*•  Butchers,  10  Com.  Arb.  485  (1916).  *'  Gas  employees,  11  Com.  Arb.  (1917). 
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Hours 

With  regard  to  hours  of  work,  the  Court  generally  adheres  to  the 
Australian  standard  of  forty-eight  hours  per  week.  Any  overtime 
has  to  be  paid  for  at  higher  rates;  but  there  are  some  exceptions 
to  the  forty-eight-hour  rule.  Fewer  hours  have  been  prescribed 
where  the  occupation  is  very  nerve-racking,  where  as  in  the  case 
of  the  builders'  labourers  the  men  have  to  "foUow  the  job,"  and 
now  in  the  case  of  imderground  mines  and  smelters.^^  It  may  in- 
terest American  readers  to  know  that  as  to  underground  mines 
and  smelting  the  Court  availed  itself  of  the  reasoning  of  the  Supreme 
Court  of  the  United  States  in  the  constitutional  case  of  Holden  v. 
HardyP  In  that  case  a  state  statute  Hmiting  the  hours  in  mines 
and  smelters  was  upheld,  notwithstanding  the  Fourteenth  Amend- 
ment of  the  Constitution,  because  the  state  legislature  had  regarded 
the  limitation  as  conducive  to  health  and  Hfe.  The  work  was  not 
only  risky  but  also  unhealthy.  Lead  poisoning  and  pneumonia 
were  common.  Special  mention  ought  to  be  made  here  of  the  con- 
duct of  the  men  at  the  Port  Pirie  smelters.  The  lead  ore  which 
comes  from  Broken  Hill  is  smelted  at  Port  Pirie,  and  the  produce 
is  sent  during  the  war  to  the  British  government.  The  men  were 
working  seven  shifts  of  eight  hours,  Sundays  as  well  as  ordinary 
days,  and  they  had  been  for  years  seeking  a  six-day  week  on  a 
rotation  scheme;  but  they  recognised  that  there  was  a  shortage  of 
men  suitable  for  the  smelters  and  that  without  the  fifty-six-hour 
week  the  continuous  process  could  not  be  kept  up.  So  they  asked 
me  to  postpone  the  boon  of  shortened  hours  till  after  the  war. 
They  did  this  as  a  gift  to  the  nation  for  the  purpose  of  the  war,  not 
under  compulsion  in  the  interests  of  the  employers. 

On  the  other  hand,  the  forty-eight-hour  week  is  not  a  rigid  rule 
for  all  occupations.  Sometimes  the  Court  has  fijxed  fifty-two  hours 
where  the  nature  of  the  trade  required  it,  and  where  the  operation 
has  variety  and  is  of  an  op>en  air  character,  as  in  the  case  of  certain 
carters  and  drivers.^"  In  the  case  of  station  hands  (boundary 
riders,  bullock  drivers,  and  generally  useful  men  employed  by 
pastorahsts) ;  it  was  found  impracticable  to  set  any  definite  limit 

28  Broken  Hill,  lo  Com.  Arb.  155,  185-91  (1916). 

"  169  U.  S.  366  (1898). 

»"  Butchers,  10  Com.  Arb.  496  (1916). 
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to  the  hours  except  for  those  men  who  were  employed  at  or  about 
the  homestead;  and  in  the  case  of  the  latter  class  the  hours  were 
fixed  at  fifty- two  with  the  general  assent  of  employers  .^^ 

In  connection  with  the  subject  of  hours  I  may  mention  two 
curious  facts  tending  to  show  a  positive  increase  in  efiiciency  and 
in  results  arising  from  well-regulated  pauses  in  muscular  exertion. 
In  some  industries  —  that  of  the  waterside  workers,  for  instance  — 
"smokos"  have  for  many  years  been  permitted  in  Australian 
practice.  I  have  been  unable  to  find  any  analogue  in  America  or 
in  Europe.  A  "smoko"  is  a  cessation  for  a  short  rest  period  in  a 
rim  of  work,  a  pause  usually  given  without  reduction  of  pay,  and 
experienced  managers  and  foremen  have  assured  me  that  the 
"smoko"  actually  helps  the  working  results.  The  men  work  with 
"more  heart."  They  take  a  "snack"  or  a  "puU"  at  their  pipes. 
With  the  consent  of  the  employers  the  court  prescribed  two  night 
"smokos"  of  half  an  hour  each;  but  as  a  day  "srooko"  would  in 
many  ports  interfere  with  the  work  of  the  carters  the  matter  of  day 
"smoko"  was  left  to  the  discretion  of  the  employers.^^  Another 
fact  is  that  in  shearing  operations  where  there  are  piecework  rates, 
so  much  per  hundred  sheep,  the  employers  actually  sought  for 
more  pauses  in  the  work  than  the  union.  Yet  the  employers'  in- 
terest is  clearly  on  the  side  of  brief  time  of  shearing;  for  the  over- 
head expenses  and  the  wages  of  men  on  daily  wage  run  on  all  the. 
time.  The  union  asked  for  two  four-hour  runs  of  work  between 
8  A.  M.  and  5:30,  with  one  meal  between  runs,  instead  of  six  runs 
with  two  meals  and  three  "smokes"  interposed  between  6  a.  m. 
and  6  P.  M.  The  Court  prescribed  as  requested  by  the  employers.^^ 
The  case  of  the  waterside  workers  is  a  case  of  payment  by  time, 
and  yet  the  employers  prefer  to  allow  a  pause,  a  deduction  from 
the  time  sold  to  them.  The  other  case  is  one  of  payment  by  result, 
piecework.  Piecework  tends  to  speed,  but  tempts  to  imperfect 
workmanship;  time-work  tends  to  proper  care  but  tempts  to  slow- 
ness. In  certain  metropolitan  abattoirs  the  manager  prefers  time- 
work  with  a  tally  of  fifty-nine  sheep  per  day,  although  in  export 
meat  works  the  average  tally  is  eighty  to  one  hundred  a  day.^^    In 

'1  Pastoralists,  11  Com.  Arb.  (1917). 

^  Waterside  workers,  9  Com.  Arb.  293,  300,  317  (1915). 

^  Pastoralists,  11  Com.  Arb.  (1917). 

^  Butchers,  10  Com.  Arb.  491  (1916). 
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the  shearing  of  sheep  of  exceptional  value  it  is  usual  for  the  em- 
ployer to  prefer  payment  by  time  wages.  In  piecework  slaughter- 
ing the  inducement  of  greater  pay  was  not  sufficient  to  prevent  the 
union  from  asking  for  shorter  hours.  The  employers  opposed, 
but  they  have  a  quaint  device  called  "the  clock."  The  foreman 
tells  the  leading  hand,  the  "clock-man"  at  what  rate  per  hour  he 
wants  the  slaughtering  done;  and  the  employers  say  that  this 
course  is  taken  to  prevent  the  men  from  absenting  themselves  as 
a  consequence  of  over-exertion,  as  well  as  to  ensure  that  the  flesh, 
pelt,  etc.  are  not  injured  by  too  furious  a  use  of  the  knife.  Speed 
for  the  day  is  not  the  only  thing  to  be  considered. 

t 

Stoppages 

The  disputes  brought  under  the  attention  of  the  President  or 
Deputy  President,  or  under  the  cognisance  of  the  Court,  since  it 
was  started  in  1905  are  very  numerous.  There  must  be  several 
hundreds  apart  from  incidental  applications,  and  the  points  in 
dispute  might  almost  be  called  inj&nite.  The  operations  of  the 
Court  now  occupy  most  of  the  time  of  two  High  Court  Justices, 
but  the  expenditure  of  the  time  and  labour  will  probably  be  thought 
a  good  investment.  For,  though  the  disputes  dealt  with  are  many, 
the  stoppages  of  work  are  very  few;  and  it  is  the  prevention  of 
stoppages  in  operations  required  by  the  pubhc  that  is  the  object 
of  the  power  given  by  the  Constitution.  The  work  of  the  country 
must  be  carried  on.  The  community  requires  that  what  it  needs 
shall  be  continuously  supplied,  and  to  that  end  it  provides  for  the 
redress  of  alleged  grievances  a  tribunal  which  should  render  stop- 
pages unnecessary.  In  a  free  country  people  may  tliink  they  see 
the  way  to  a  better  industrial  economic  system,  and  they  may 
work  towards  that  system,  but  in  the  meantime  food,  clothing, 
and  shelter  must  be  provided,  and  other  commodities.  The  need 
for  the  day's  food  and  supplies  "subtends  a  greater  angle"  for  the 
time  being  (the  expression  belongs  to  O.  W.  Holmes,  I  think),  than 
all  our  theories,  and  above  all  the  needs  of  those  who  are  dearest 
to  us,  as  the  most  helpless,  —  the  children.  Their  constitutions 
and  the  future  of  the  race  must  not  suffer  by  privation.    Men  have 

ever  to 

"Keep  the  young  generation  in  hail 
And  bequeath  them  no  tumbled  house." 


A  NEW  PROVINCE  FOR  LAW  AND  ORDER  205 

In  other  words,  the  people  are  consumers  as  well  as  producers,  and 
the  object  of  the  power  in  the  Constitution  is  primarily  to  protect 
the  people  as  consumers;  and  as  incidental  to  that  end  to  provide 
means  whereby  producers  can  have  their  legitimate  human  needs 
satisfied  without  recourse  to  stoppages.  There  should  be  no  more 
necessity  for  strikes  and  stoppages  in  order  to  obtain  just  working 
conditions  than  there  was  need  for  the  Chinaman  of  Charles  Lamb 
to  burn  the  house  down  whenever  he  wanted  roast  pork.  The 
arbitration  system  is  devised  to  provide  a  substitute  for  strikes 
and  stoppages,  to  secure  the  reign  of  justice  as  against  violence, 
of  right  as  against  might  —  to  subdue  Prussianism  in  industrial 
matters.  Unfortunately  the  public  do  not  know  all  the  disasters 
from  which  they  have  been  saved  by  the  machinery  of  the  Court. 
They  "do  not  see  because  they  do  not  feel."  They  know  the  in- 
conveniences to  which  they  have  been  put,  but  they  do  not  realise 
the  inconveniences  from  which  they  have  been  saved.  In  one  case, 
for  instance,  little  noticed,  some  of  the  principal  cities  would  have 
been  left  without  light  but  for  the  interposition  of  the  Court.^ 
However,  something  may  be  learned  from  a  comparison.  In  Great 
Britain,  according  to  Mr.  G.  D.  H.  Cole,^^  the  Board  of  Trade  acting 
under  the  Conciliation  Act  of  1896  dealt  with  five  hundred  and 
ninety-seven  cases  up  to  the  end  of  191 2,  and  of  those  two  hundred 
and  ninety- two  involved  stoppages;  and  in  191 2  of  the  seventy- 
three  cases,  thirty-four  involved  stoppages.  That  is  to  say,  stop- 
pages occurred  in  nearly  half  of  the  disputes  handled.  In  the  case 
of  the  Australian  Court  I  can  recall  only  two  stoppages  extending 
beyond  the  limits  of  any  one  state  in  disputes  so  extending,  and 
yet  during  the  same  period  strikes  in  local  disputes,  outside  the 
competence  of  the  Court,  have  been  very  numerous.  People  here 
know  what  a  gain  there  is  in  the  fact  that  there  have  been  no  such' 
social  upheavals  as  occurred  in  connection  with  the  shearers  and 
the  shipping  employees  before  this  Court  was  constituted.  The 
men  know  well  that  they  cannot  get  arbitration  if  at  the  same  time 
they  try  to  enforce  their  demands  by  stoppage  of  work.  They 
cannot  have  arbitration  and  strike  too.  I  find  that  in  the  previous 
article  I  stated  that  since  the  act  came  into  operation  there  had 

^  Gas  employees,  11  Com.  Arb.  (1917). 
^  "  The  World  of  Labqur." 
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been  no  strike  extending  beyond  the  limits  of  any  one  state.    That 
cannot  be  said  now;  but  the  exceptions  are  worthy  of  study. 

The  first  was  that  of  the  coal  miners  at  the  end  of  October,  1916. 
About  80  per  cent  or  90  per  cent  of  the  coal  miners  are  in  New 
South  Wales,  but  the  miners  of  Victoria  and  of  Queensland  had 
joined  those  of  New  South  Wales  in  a  federation.  At  the  request 
of  the  federation  the  President  held  a  conference  in  June,  1916. 
The  principal  subject  of  dispute  was  a  claim  for  eight  hours  bank 
to  bank,  and  no  agreement  was  reached;  but  certain  concessions 
were  accepted  to  tide  over  the  time  till  arbitration,  and  the  Presi- 
dent promised  to  give  the  case,  for  certain  reasons,  precedence; 
but  when  the  case  came  on  it  appeared  that  in  several  of  the  mines 
the  men  were  taking  the  hours  which  they  sought.  The  union 
officials  were  not  obeyed.  The  Court  refused  to  proceed  with  the 
arbitration  until  the  men  resumed  the  former  hours: —  "I  shall 
certainly  not  go  on  with  arbitration  with  my  hands  tied,  and  my 
hands  would  be  tied  if  the  men  were  getting  by  direct  action  .  .  . 
that  which  they  are  asking  me  for."  ^^  There  followed  several 
adjournments  with  the  view  of  allowing  the  officials  of  the  federa- 
tion to  use  persuasion,  but  the  matter  was  compUcated  by  the 
bitter  opposition  of  the  imions  to  a  proposal  for  conscription,  and 
by  an  extraordinary  antipathy  to  the  Prime  Minister,  Mr.  Hughes. 
They  passed  resolutions  not  to  work  except  on  the  conditions 
named,  and  the  work  was  stopped  on  or  about  the  day  of  the  refer- 
endum. The  position  was  very  serious.  The  stocks  of  coal  avail- 
able for  the  gas  companies  were  running  very  low,  especially  in 
Sydney.  The  Prime  Minister  held  a  series  of  conferences  in  which 
he  found  that  the  miners  were  firm  in  their  refusal  to  work  unless 
they  got  the  eight  hours  bank  to  bank,  and  the  employers  insisted 
'  that  if  this  concession  were  granted  they  would  have  to  raise  the 
price  of  coal.  The  Prime  Minister  asked  the  President  to  deal 
with  the  case  as  under  a  recent  War  Precautions  Regulation  (of 
doubtful  validity),  and,  as  incidental  to  the  concession  as  to  hours, 
to  find  what  additional  price  the  mine-owners  might  charge  for 
coal.  All  such  proceedings  were  outside  my  proper  functions,  but, 
as  the  Prime  Minister  was  in  great  difficulty,  I  was  willing  to  enter 
upon  the  enquiry  as  to  the  claim  for  the  eight  hours  under  our  own 

"  Coal  and  shale  employees,  10  Com.  Arb.  246  (1916). 


A  NEW  PROVINCE  FOR  LAW  AND  ORDER  207 

act  —  not  at  the  instance  of  the  union,  but  on  the  application  of 
the  Prime  Minister  and  if  the  mine-owners  concurred.  But  I 
stipulated  that  my  hands  must  be  free  either  to  grant  or  refuse  the 
eight  hours  as  should  seem  just.  The  Prime  Minister  then,  by- 
other  machinery  —  (assuming  it  to  be  vaHd)  —  caused  the  claims 
of  the  miners  and  the  mine-owners  to  be  granted  without  evidence 
and  without  argument  as  to  the  eight  hours,  the  union  undertaking 
that  there  should  be  no  further  trouble  during  the  war.  It  is  not 
seemly  that  I  should  make  use  of  this  review  for  the  purposes  of 
putting  my  view  of  the  action  of  the  Prime  Minister,  but  those 
who  care  to  follow  the  controversy  will  find  it  in  the  eleventh  or 
twelfth  volume  of  the  reports  of  the  Court.  The  consequences 
of  the  action  were  certainly  disastrous.  The  union  failed  in  its 
undertaking;  there  were  frequent  local  stoppages;  and  at  last  in 
August,  191 7,  the  men  of  the  union,  with  the  approval  of  their 
leaders,  struck  work  in  sympathy  with  the  railway  employees  of 
New  South  Wales  —  of  which  I  shall  say  more  presently.  This 
Court,  at  all  events,  was  preserved  from  a  course  which  would  have 
fatally  injured  its  character  and  its  influence. 

The  second  case  occurred  about  June,  19 17.  The  glass  bottle- 
makers  of  three  cities  suddenly  struck  work.  At  the  request  of 
the  employers  the  President  called  a  conference.  The  dispute  was 
as  to  payment  for  defective  machine-made  bottles.  Nothing  would 
induce  the  men  to  return  to  work  unless  their  demand  was  conceded. 
According  to  their  leaders,  the  men  thought  that  the  employers 
would  yield  rather  than  have  their  furnaces  extinguished  and  their 
plants  idle,  but  the  employers  did  not  yield.  The  President  gave 
his  sanction  to  a  prosecution  for  penalties.  Certain  penalties  were 
imposed  and  the  men  had  to  return  to  work  on  the  employers'  terms. 
A  refusal  of  this  kind  to  accept  arbitration  is  unprecedented,  and  I 
have  not  been  able  to  understand  it  unless  it  be  an  explanation  that 
the  industry  depended  on  imported  German  or  Austrian  glass- 
blowers.^^ 

In  addition  to  these  two  cases  there  has  been  a  "sympathetic 
strike"  on  the  part  of  a  registered  union;  but  it  was  not  in  support 
of  any  dispute  of  which  the  Court  could  take  cognisance.  In  August, 
191 7,  there  was  a  strike  of  engineers  and  others  in  the  state  railway 

•'  Glass  bottle-making,  ii  Com.  Arb.  (1917). 
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works  of  Sydney.  The  engineers  struck  work  because  the  Railway 
Commissioner  of  New  South  Wales  (the  railways  belong  to  the 
state)  was  introducing  some  card  system  for  recording  the  time 
taken  by  each  man  in  several  operations.  Then  the  other  railway 
men,  engine-drivers,  stokers,  etc.,  struck  in  sympathy,  then  the 
Sydney  tramway  men  (government  tramways),  then  the  coal 
miners,  then  the  waterside  workers,  the  seamen,  and  so  on.  The 
strike  of  the  waterside  workers  extended  to  the  principal  ports  of 
Australia.  The  waterside  workers  were  actually  working  under 
an  award  of  the  Court;  yet  it  is  surely  significant  that  the  alleged 
grievance  from  which  this  general  strike  started  was  not  within 
the  competence  of  this  Court,  could  not  be  handled  by  this  Court 
under  the  law:  for  two  reasons,  each  sufficient  in  itself,  (i)  The 
dispute  as  to  the  card  system  was  a  dispute  between  a  state  "in- 
strumentality" and  its  employees;  and  according  to  a  decision  of 
the  High  Court  given  in  pursuance  of  the  American  doctrine  of 
McCulloch  V.  Maryland,  etc.,  this  Australian  Court  of  Conciliation 
cannot  touch  a  state  "instrumentality";^^  (2)  the  dispute  as  to 
the  card  system  was  confined  to  one  state.  It  is  not  even  an  offence 
under  our  act  for  men  to  strike  on  account  of  a  dispute  as  to  an 
industrial  matter  if  the  dispute  be  confined  to  one  state.^°  It  ap- 
pears that  the  leaders  of  the  railway  men  in  Sydney  asked  the 
government  to  refer  the  dispute  to  the  Arbitration  Court  of  New 
South  Wales,  and  that  the  government  declined.  I  have  not  been 
able  to  ascertain  the  ground  for  the  refusal,  but  at  all  events  it  is 
clear  that  our  Australian  Court  could  not  deal  with  the  root  of  the 
trouble. 

Nevertheless,  the  operations  required  by  the  country  at  the 
wharves  had  ceased,  and  it  became  the  duty  of  the  Court  to  do 
anything  in  its  power  to  get  the  operations  resumed.  Therefore 
on  the  thirtieth  of  August,  191 7,  the  Court  at  the  instance  of  some 
thirty  employers  struck  out  of  the  award  a  clause  which  embarrassed 
them  in  making  use  of  outside  labour.  The  Prime  Minister,  however, 
had  been  President  of  this  union,  and  he  evidently  thought  that 
something  drastic  should  be  done  by  way  of  punishment  to  the 
members.     The  public  were  alarmed  and  indignant  at  the  wide- 

"  Federated  railway  association,  4  Com.  L.  R.  488  (1906). 
*"  Coal  and  shale  employees,  24  Com.  L.  R.  85  (1917). 
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spread  suspension  of  activities.  The  mode  of  punishment  which 
the  Prime  Minister  chose  was  the  cancellation  of  the  registration 
of  the  union  in  the  registry  of  the  Court.  So  he  got  the  Governor- 
General  to  sign  a  regulation  as  under  the  War  Precautions  Act  to 
enable  him  to  cancel  the  registration  of  any  union  on  strike  if  regis- 
tered in  the  books  of  the  Court.  On  the  very  day  that  the  regulation 
was  published,  the  Prime  Minister  caused  an  application  to  be 
made  to  the  President  for  a  rule  nisi  for  the  union  to  show  cause 
before  the  Court  why  the  registration  should  not  be  cancelled.  This 
seemed  to  the  President  to  mean  "You  must  cancel;  for  if  you  do 
not  cancel  I  shall  myself  cancel."  Such  an  attitude  recalls  the 
efforts  of  the  Tudor  and  Stuart  sovereigns  to  interfere  with  the 
judges  in  the  execution  of  their  duty,  and  especially  the  amusing 
controversy  between  James  I  and  Lord  Coke  in  the  evocation  case; 
but  the  President  granted  the  rule  so  that  the  matter  might  be 
discussed.  It  turned  out  in  the  argument  that  the  Prime  Minister 
thought  by  cancellation  to  destroy  the  award ;  but  this  was  a  mis- 
take, for  an  award  is  not  destroyed  by  cancellation  of  the  registra- 
tion of  the  union.  The  Court  discharged  the  rule.  The  grounds 
were  that  the  powers  to  cancel  were  not  to  be  used  as  an  instrument 
of  fruitless  vengeance;  that  the  cancellation  would  not  free  the 
employers  from  the  obligations  of  the  award;  that  it  would  be  un- 
just to  members  at  ports  at  which  there  was  no  strike;  that  it  would 
free  the  property  of  the  union  from  penalties  for  future  strikes; 
that  it  would  prevent  the  union  from  suing  members  for  breach  of 
its  rules,  that  it  would  deprive  the  registrar  of  his  power  to  get 
returns  of  members,  officers,  etc. ;  that  it  would  make  it  difficult  to 
know  whom  to  summon  to  conferences.  Moreover,  the  strike  was 
against  the  advice  of  the  executive  union,  and  the  union  was  now 
induced  by  the  President  to  alter  its  rules  so  as  to  give  to  the  execu- 
tive more  control  over  its  members  and  branches,  and  so  as  to 
forbid  strikes  without  the  consent  of  the  executive.  Deregistra- 
tion  would  not  conduce  to  industrial  peace,  but  would  turn  a  public 
responsible  body  into  an  underground,  irresponsible  combination.^^ 
It  is  curious  indeed  to  observe  how,  under  the  southern  sky,  the 
position  has  been  reversed,  and  the  registration  of  unions  which 
nearly  led  to  a  labour  revolution  in  France  in  Waldeck-Rousseau's 
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time,  about  1884,  has  become  a  desideratum  of  the  imion,  is  re- 
garded by  the  unions  as  a  privilege.  The  Prime  Minister  was  very- 
much  displeased;  but  he  did  not  attempt  to  make  any  further  use 
of  his  supposed  power  under  the  regulation. 

I  have  felt  it  necessary  to  state  these  three  exceptions  at  some 
length.  In  the  first  case,  to  speak  summarily,  the  trouble  was 
mainly  political.  In  the  third  case  the  Court  had  no  jurisdiction  — 
it  was  forbidden  to  touch  the  root  of  the  trouble.  But  the  second 
case  was  a  clear  case  of  strike  for  conditions  of  work  which  ought 
to  have  been  submitted  to  the  Court.  It  is  satisfactory  to  find  that 
in  none  of  those  cases  was  the  strike  owing  to  the  failure,  or  alleged 
failure,  of  the  Court  to  grant  justice  in  any  dispute  as  to  which  it 
had  jurisdiction.  It  is  significant  also  that  the  widespread  strike 
of  August,  191 7,  was  in  a  dispute  which  was  outside  the  jurisdiction 
of  this  Court,  and  which  was  not  submitted  to  the  court  of  the  state 
in  which  the  dispute  occurred. 

Sympathetic  Strike 

The  occurrences  of  August,  19 17,  have  led  to  the  consideration 
of  the  proper  mode  of  dealing  with  the  "sympathetic"  strike. 
The  difficulty  is  mainly  a  psychological  difficulty  —  it  might  be 
called  a  moral  difficulty.  What  is  a  man  to  do  who  wants  to  lead 
a  peaceful  life,  but  whose  comrades  refuse  to  work  in  order  to  aid 
other  unionists  in  their  struggle  with  other  employers?  He  wants 
to  be  true  to  unionism  and  his  comrades.  He  hates  the  idea  of 
taking  advantage  of  his  comrades'  self-denial,  of  taking  a  job  that 
one  of  them  might  get  but  for  making  common  cause  with  those 
who  have  an  alleged  grievance: 

"The  pathetic  feature  of  the  position  is  that  most  of  the  men  think 
that  by  ceasing  work  in  sympathy  with  the  New  South  Wales  railway 
men  they  are  doing  what  is  virtuous  —  sacrificing  themselves  for  their 
fellows:  or,  putting  the  matter  in  another  way,  they  are  afraid  of  being 
charged  with  perfidy  towards  other  unionists.  If  men  in  a  union  could 
be  brought  to  see  that  their  duty  to  the  public,  to  their  humankind,  is 
higher  than  their  duty  to  other  unions  (whether  the  other  unions  are 
right  or  wrong)  the  problem  of  s)anpathetic  strikes  would  be  nearly 
solved.  If  they  could  be  brought  to  weigh  the  probabilities  of  advantage 
coming  to  the  fighting  union  from  the  sympathetic  strike  against  the 
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certainty  of  general  loss,  unemplojmient,  misery,  this  would  also  help  to 
the  solution  of  the  problem."  *^ 

Transport  workers,  especially,  of  all  kinds,  are  always  made  to 
bear  the  brunt  of  the  struggles  of  other  unionists.  The  grievance 
is  not  the  grievance  of  his  union  and  there  is  nothing  for  the  Court 
to  arbitrate  about,  no  subject  matter  in  dispute  between  the  sym- 
pathetic striker  or  his  union  and  any  employer.  It  may  be  said 
that  an  arbitration  court  cannot  be  expected  to  achieve  the  im- 
possible, that  it  must  stop  short  of  a  case  in  which  there  is  no 
alleged  industrial  grievance  as  between  the  sympathetic  striker 
and  his  employer,  and  that  the  Court  ought  not  to  attempt  to  take 
away  the  right  of  every  man  to  put  his  hands  in  his  pockets  and 
to  say,  "I  shall  not  accept  the  work  offered  —  no  matter  what  my 
reason  may  be."  Individual  freedom  of  action  to  work  or  not 
to  work  must  be  preserved  at  all  costs;  and  yet  it  cannot  be  right 
that  the  community  should  be  wilfully  held  up  in  its  necessary 
activities  when  the  community  provides  means  for  preventing  the 
oppression  of  the  poor  for  their  poverty.  It  would  be  a  great  gain 
to  the  community  if  each  union  were  to  confine  its  efforts  to  its 
own  grievances.  In  the  case  of  the  engine-drivers,  a  class  of  workers 
whose  members  are  found  in  all  sorts  of  undertakings,  the  Court 
intimated  that  an  award  for  such  a  craft  should  be  regarded  as  a 
special  privilege  entailing  special  obligations,  and  asked  what  the 
members  would  do  for  instance  in  a  strike  of  miners  —  would 
they  lower  and  raise  the  ofl&cials  and  any  men  remaining  at  work? 
The  leaders  of  the  union  were  reasonable,  admitted  that  the 
members  should  do  so,  and  gave  the  Court  an  undertaking  to  that 
effect.  Then,  in  the  case  of  the  Merchant  Service  Guild,  I  found 
that  the  masters  and  officers  of  the  vessels  were  required  to  con- 
tract to  do  manual  work  if  and  when  required.  This  was  obviously 
meant  to  provide  for  the  case  of  the  seamen  or  others  striking. 
The  guild  objected  to  this  clause,  and  the  Court  forbade  the  inser- 
tion thereof  in  any  contract.  The  masters  and  officers  were  to 
carry  out  their  own  function,  whatever  men  of  other  unions  did. 
In  the  case  of  the  waterside  workers  just  quoted,  where  so  many 
members  joined  in  a  sympathetic  strike  in  aid  of  the  New  South 
Wales  railway  employees  —  employees  whom   the  Court  had  no 
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jurisdiction  to  touch  —  the  union  consented  to  give  a  bond  ren- 
dering the  union  liable  to  £50  for  each  time  that  any  two  or  more 
members  of  the  union  in  combination  struck  work  or  refused  to 
accept  work  as  a  means  of  enforcing  compliance  with  any  demand 
made  by  them  or  in  their  behalf  on  any  respondents  bound  by 
awards  of  the  Court  in  favour  of  the  union  or  with  any  demand 
made  by  any  other  union  on  any  employer  or  employers.  It  was 
gratifying  to  find  that  the  leaders  of  the  union  accepted  the  posi- 
tion as  a  fair  one  — 

"  that  in  conceding  to  members  of  the  union  safeguards  of  the  kind  now 
suggested  the  Court  should  require  the  members  to  forego  combination 
to  enforce  demands  on  the  employers  while  preserving  their  individual 
independence  —  their  full  Hberty  individually  to  refuse  or  to  take  work 
offered.  For  the  work  of  the  country  must  be  done,  and  so  long  as  the 
law  provides  an  appropriate  remedy  for  any  injustice  the  remedy  of 
withholding  labour  in  combination  in  such  a  way  as  to  prevent  necessary 
operations  is  intolerable."  ^ 

I  may  add  that  the  imion  so  altered  its  rules  as  to  make  it  prac- 
tically a  breach  of  loyalty  to  the  union  to  strike  or  refuse  work  in 
combination  without  the  consent  of  the  central  executive.  The 
imion  appHed  to  the  Court  to  restore  the  privilege  of  preference  in 
employment,  a  privilege  which  had  been  conceded  to  the  union 
by  volimtary  agreement  with  the  employers  on  representations 
made  by  the  union  that  there  would  be  no  stoppage  of  operations; 
but  in  the  meantime  the  employers  had  terminated  the  agreements 
in  pursuance  of  the  powers  therein,  and  had  succeeded  in  getting 
their  work  done  by  others  imder  promises  that  these  others  would 
get  preference  in  employment;  and  the  Court  refused  to  interfere. 
It  did  not  grant  preference  to  the  so-called  "loyalists";  but  it 
declined  to  give  preference  to  members  of  the  imion  and  thereby 
interfere  with  arrangements  which  were  successful  so  far  as  achiev- 
ing a  result  which  the  public  needed  so  badly,  especially  under 
war  conditions.  The  ships  were  being  loaded  and  unloaded,  and 
that  was  enough.  In  another  case  the  Court  dismissed  the  matter 
of  the  dispute,  refused  to  arbitrate  for  a  union  whose  members 
were  involved  in  this  sympathetic  strike.  The  Court  had  cog- 
nisance of  a  dispute  on  the  application  of  an  association  of  iron- 
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workers.  Information  having  been  received  that  the  members  — 
about  three  thousand  —  had  struck  work  in  New  South  Wales  in 
sympathy  with  the  New  South  Wales  railway  men,  the  president 
directed  the  case  to  be  put  in  his  list  with  liberty  to  any  party  to 
file  affidavits.  It  appeared  that  the  members,  though  engaged  in 
manufacturing  steel  for  rails  and  rifles  required  by  the  British  and 
Australian  and  state  governments,  had  struck;  and  the  court  dis- 
missed the  dispute  under  a  clause  of  the  act  empowering  the  Court 
to  dismiss  it  if  further  proceedings  are  not  desirable  in  the  public 
interest.^ 

"This  Court  has  repeatedly  expressed  the  value  which  it  attaches  to 
unionism  and  with  no  uncertain  voice,  but  this  Court  cannot  help 
unionism  in  a  struggle  against  the  pubUc  interest."  ^ 

It  is  hard  to  see  what  more  could  be  done  by  the  Court,  a  court 
created  by  and  for  the  pubUc  of  Australia.  It  remains  to  be  seen 
how  far  these  methods  will  be  successful.  The  only  complete 
remedy  is  the  adoption  of  a  clearer  and  higher  ideal  of  duty.  The 
moral  and  psychological  problem  remains. 

Improvements  in  the  Law,  Etc. 

I  referred  in  the  previous  article  to  the  applications  previously 
made  to  the  Court  for  prohibition  against  the  president  for  alleged 
excess  of  the  constitutional  powers.  The  applications  mostly 
turned  on  the  meaning  of  the  word  "dispute,"  or  the  words  "ex- 
tending beyond  the  limits  of  any  one  State'';  and  the  prohibition 
proceedings  were  extraordinarily  long  and  costly.  The  Court  of 
Conciliation  might  take  weeks  in  investigating  the  merits  of  the 
case  and  in  making  an  award,  and  then  any  one  dissatisfied  party 
might  bring  proceedings  for  prohibition  on  the  ground  that  there 
was  no  "dispute,"  etc.  The  proceedings  were  generally  unsuccess- 
ful, it  is  true,  but  the  uncertainty  as  to  being  able  to  hold  an  award 
should  they  get  it,  deterred  many  unions  from  approaching  the 
Court  for  relief  instead  of  stopping  work.  My  American  friends 
will  be  pleased  to  know  that  this  obstacle  to  the  usefulness  of  the 
Court  is  no  longer  formidable.  In  the  first  place  the  High  Court  has 
better  defined  the  meaning  of  the  words  by  certain  decisions;  and 
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in  the  second  place  Parliament  has  amended  the  act  by  enabling  a 
Justice  of  the  High  Court  to  decide  whether  there  is  a  "dispute 
extending"  or  not,  before  arbitration,  and  his  decision  is  final."*^ 
Now,  when  a  dispute  extending  is  not  admitted  an  appUcation  is 
made  to  the  Justice  of  the  High  Court  for  such  a  decision  before  the 
case  is  dealt  with  in  the  Court  of  Arbitration. 

Another  great  addition  to  the  usefulness  of  this  Court  has  been 
made  by  a  decision  of  the  High  Court  to  the  effect  that  the  Court 
of  ConciUation  has  jurisdiction  to  "prevent"  an  industrial  dispute 
extending  by  taking  the  quarrel  in  hand  and  even  making  an 
award  as  to  it  before  it  extends  to  other  states.*^  For  instance, 
there  is  a  dispute  at  the  port  of  Rockhampton.  If  it  be  not  settled 
there  the  members  of  the  union  in  the  ports  of  other  states  will 
probably  treat  the  vessels  which  come  from  Rockhampton  as 
"black"  and  refuse  to  work  them.  The  Court  of  Conciliation  in 
such  circimistances  has  on  several  occasions  settled  the  dispute 
before  it  has  extended."*^ 

The  utility  of  the  power  conferred  on  the  President  to  call  a 
compulsory  conference  of  representative  disputants  has  been  time 
after  time  demonstrated.  Frequently  the  conference  has  pre- 
vented a  local  strike  which  was  imminent.  Frequently,  arrange- 
ments are  made  for  carrying  on  work  until  award:  frequently, 
quarrels  are  settled  or  agreements  are  made  as  the  result  of  a  con- 
ference. The  power  to  call  a  conference  is  discretionary;  and  if  in 
any  locality  members  of  the  union  have  struck  work  the  President 
refuses  to  call  a  conference  unless  work  is  resumed  in  the  mean- 
time on  the  old  terms  (that  is  to  say,  refuses  to  call  a  conference 
at  the  instance  of  the  union).  This  refusal  has  on  some  occasions 
set  the  wheels  of  industry  going  again  imtil  the  award  has  been 
made. 

Since  the  previous  article,  employers  more  frequently  than 
before  seek  the  assistance  of  the  Court  for  the  settlement  of  dis- 
putes. They  often  ask  for  compulsory  conferences.  For  instance, 
the  fruit-growers  at  the  interesting  settlements  of  Mildura  and 
Renmark  on  the  Murray  River  had,  year  after  year,  much  trouble 

*  §  21  oa. 
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with  the  seasonal  employees  for  picking,  packing,  etc.  An  award 
was  made  in  191 2,  at  the  instance  of  the  Rural  Workers  Union 
and  another,  and  the  work  went  on  for  the  term  of  the  award, 
three  years,  without  any  conflict.  When  the  term  expired  the 
union  had  been  disbanded,  its  members  having  joined  the  Austra- 
lian Workers  Union.  The  employers  wanted  to  get  the  same 
award  as  between  themselves  and  the  AustraKan  Workers  Union, 
and  the  latter  union  was  willing  to  accept  the  same  award;  but 
there  was  no  dispute  and,  therefore,  the  Court  had  no  jurisdiction. 
Subsequently  in  view  of  the  increase  in  the  cost  of  living  the  Aus- 
trahan  Workers  Union  made  a  demand  for  higher  wages,  etc. 
This  demand  was  disputed,  and  then  the  Court  got  jurisdiction. 
After  a  discussion  in  conference  an  agreement  was  made  and  filed, 
and  the  work  went  on  smoothly.^^  This  case,  however,  points  to 
the  inconvenience  of  limiting  the  jurisdiction  of  the  Court  to  dis- 
putes. It  may  be  that  the  same  power  that  deals  with  the  disputes 
should  be  enabled  to  regulate  labour  where  necessary. 

The  President  has  frequently  been  asked  to  act  in  a  one-state 
dispute  as  voluntary  arbitrator  on  an  ordinary  submission  by 
agreement.  The  request  has  generally  to  be  refused  but  in  excep- 
tional cases  the  Court  has  acted  at  the  request  of  Ministers  of  a 
state  or  of  the  Commonwealth,  especially  where  the  matter  affects 
the  defence  of  the  Commonwealth. 

Another  encouraging  feature  of  the  position  is  that  the  practice 
of  arbitration,  instead  of  the  practice  of  strike,  is  favoured  by  all, 
or  nearly  all,  the  greater  unions.  Federal  unions  are  frequently 
constituted  with  the  avowed  view  of  making  common  cause  in  the 
several  states  as  to  existing  grievances,  and  of  getting  the  Court  to 
settle  the  dispute  all  round.  The  Australian  Workers  Union  — 
the  greatest  union  in  Australia,  comprising  about  seventy  thousand 
members  in  pastoral,  farming,  and  other  rural  occupations  — is  a 
staunch  supporter  of  the  work  of  the  Court.  Formerly  there  was 
continual  trouble  with  the  shearers,  shed  hands,  wool  pressers,  etc. 
There  was  no  certainty  that  the  pastoralists  could  get  their  work 
done;  and  yet  wool  is  probably  the  principal  export  of  Australia. 
Since  the  constitution  of  this  Court  there  has  been  no  general 
strike  of  these  men.    There  have  been  some  local  troubles,  but  the 
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executive  of  the  union  brings  all  its  influence  to  bear  in  favour  of 
waiting  for  the  Court.  In  191 1,  the  Court  gave  an  award  which 
did  not  increase  the  existing  rate  for  shearing  (24/-  per  hundred), 
and  it  actually  reduced  some  rates  for  wool  pressers;  and  although 
in  the  succeeding  years  the  cost  of  living  increased  to  a  formidable 
extent,  the  executive  of  the  union  insisted  on  the  members  taking 
employment  imder  the  award  conditions  until  the  Court  should 
deal  with  an  appHcation  for  an  advance.  In  19 17  the  union  came 
before  the  Court  for  an  advance  to  30/-  per  hundred,  and  with  the 
consent  of  the  employers  who  appeared,  the  Court  prescribed  that 
rate.  The  same  union  recently  took  under  its  wing  the  workers 
called  "station  hands"  —  boundary  riders,  bullock  drivers,  and 
generally  useful  employees  on  the  huge  pastoral  properties.  The 
conditions  of  these  station  hands  had  hitherto  been  wholly  unregu- 
lated. The  men  were  paid  wages  which  were  wholly  inadequate 
for  family  life  —  some  20/-,  some  25/-  per  week  or  less.  The 
Court  granted  them  the  basic  wage,  but  allowed  the  employers  to 
satisfy  the  wages  in  kind  by  allowances  and  perquisites  (such  as 
residence  and  provisions)  to  an  amoimt  not  exceeding  30/-  per 
week,  provided  that  the  value  of  the  allowances  and  perquisites 
be  approved  by  a  board  of  reference  or  by  a  union  ofl&cial.  I  have 
found  gratification  expressed  in  unexpected  quarters  on  account 
of  this  approach  to  the  solution  of  a  very  difficult  problem.  One 
of  the  drawbacks  of  Australia  is  the  want  of  population  in  the 
back  country,  the  drift  to  the  cities,  to  occupations  which  are  reg- 
ulated, and  which  provide  opportunities  for  family  life.  On  the 
whole,  and  although  it  involves  great  difi&culty  and  much  toil,  I 
am  safe  in  saying  that  this  interesting  Australian  experiment  is  so 
far  a  success,  and  that  there  is  not  the  slightest  indication  of  any 
movement  to  revert  to  the  old  anarchic  state.  There  are  plenty  of 
suggestions,  however,  for  the  improvement  of  the  system. 

There  is  a  very  real  antinomy  in  the  wages  system  between 
profits  and  humanity.  The  law  of  profits  prescribes  greater  re- 
ceipts and  less  expenditure  —  including  expenditure  on  wages 
and  on  the  protection  of  human  life  from  deterioration.  Humanity 
forbids  that  reduction  of  expenditure  should  be  obtained  on  such 
lines.  Other  things  being  equal,  the  more  wages,  the  less  profits: 
the  less  wages,  the  more  profits.  It  is  folly  not  to  admit  the  fact 
and  face  it.     Moreover  the  economies  which  are  the  easiest  to 
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adopt  in  expenditure  tend  to  the  waste  and  degradation  of  human 
life  —  the  most  valuable  thing  in  the  world;  therefore  so  long  as 
the  wage  system  continues  there  is  need  of  some  impartial  regulat- 
ing authority.  Even  if  the  wages  system  were  to  be  abolished  to- 
morrow, as  some  thinkers  desire,  if  in  some  way  the  producers  had 
an  equal  influence  on  the  mode  of  producing  and  equal  opportunity 
for  self-expression  in  the  product,  there  would  be  need  still  for 
regulation.  In  proposition  30  of  the  previous  article  it  is  stated 
that  "The  Court  refuses  to  dictate  to  employers  what  work 
they  shall  carry  on,  and  how,  etc."  For  "employers"  substitute 
"elected  directors  of  industry,"  and  the  proposition  would  remain 
soimd.  Even  elected  persons  are  sometimes  found  indifferent  to 
the  legitimate  claims  of  a  minority.  Even  imions  have  been  found 
to  disregard  the  just  interests  of  craftsmen  in  their  ranks,  if  the 
craftsmen  are  few  in  numbers.  Those  who  favour  new  systems  as 
the  result  of  some  cataclysm  or  catastrophe  or  revolution,  and 
treat  with  scorn  industrial  tribimals  as  mere  alleviations,  or  as 
mere  devices  to  bolster  up  the  existing  system,  had  surely  better 
reconsider  their  opposition.  Let  not  the  better  be  always  the 
enemy  of  the  good. 

Benry  Bournes  Higgins. 

Melbourne,  Austbalia. 
August  2,  1918. 
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WHILE  trying  to  avoid  didactic  excerpts  from  the  historical 
library  that  has  grown  around  the  phrase  "due  process  of 
law,"  I  ask  leave  for  some  reference  to  history,  as  prefacing  and 
perhaps  explaining  contemporary  thought.  My  excuse  for  this 
address  is  a  belief  that  the  ancient  words  do  not  (various  courts  to 
the  contrary  notwithstanding)  speak  to  us  with  the  same  voice, 
or  connote  the  same  mental  assumptions,  or  suggest  the  same 
backgrounds,  political  and  social,  as  they  did  two  generations  ago, 
or  even  when  my  generation  at  the  bar  took  the  professional  oath. 

For  present  purposes  it  makes  no  difference  whether  Coke  was 
right  or  wrong  in  identifying  due  process  with  the  law  of  the  land, 
and  thereby  giving  to  a  phrase  twice  inserted  in  our  national  Con- 
stitution, and  in  substance  appearing  in  that  of  every  state,  an 
ancestry  emerging  into  script  in  Magna  Charta.  That  King  John's 
agreement  not  to  "go  against"  (whatever  that  meant)  any  free- 
man, except  by  the  judgment  of  his  peers,  or  (not  and)  per  legem 
terrae,  in  due  time  begot  our  constitutional  guarantees,  may  not 
be  true,  but  it  is  accepted  legal  history,  and  lies  at  the  bottom  of 
all  our  classic  legal  writing. 

May  I  remind  you  that  the  phrase  is  of  convenient  vagueness; 
forty  years  ago  our  highest  court  said  that  it  could  not  be  defined, 
or  at  all  events  definition  was  declined,  because  it  was  better  to 
ascertain  meaning  in  each  case  by  a  process  of  judicial  inclusion 
and  exclusion.^  This  reservation  of  mental  liberty  for  succeeding 
courts  has  often  since  been  insisted  on,^  and  exercised. 

It  is  putting  the  same  thought  in  another  way  to  say  that  the 
historical  test  is  not  final,  for  to  hold  that  what  was  once  due  proc- 
ess must  always  remain  so  "would  stamp  upon  our  jurisprudence 

*  The  Annual  Lecture  on  the  Frank  Irvine  Foundation,  delivered  May  3,  1918,  at 
Cornell  University. 

^  Davidson  v.  New  Orleans,  96  U.  S.  97,  104  (1877). 

2  Holden  v.  Hardy,  169  U.  S.  366,  389  (1898);  Orient  Co.  v.  Daggs,  172  U.  S.  557, 
563  (1869). 
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the  unchangeableness  attributed  to  the  laws  of  the  Medes  and 
Persians."  ^ 

If  definition  is  either  impossible  or  impolitic,  and  history  is  a 
guide  uncertain  at  the  best,  how  is  decision  to  be  reached?  And 
is  it  not  obvious  that  when  a  promise  of  judicial  inclusion  or  ex- 
clusion was  held  out,  hope  was  encouraged  that  the  especial  sorrow 
of  each  particular  litigant  might  be  wiped  away  by  the  saving 
phrase?  Complaints  over  the  flood  of  Utigation  following  the 
Fourteenth  Amendment  have  a  humorous  side.  We  have  en- 
couraged what  we  criticize. 

Nearly  all  suits  at  law,  constitutional  litigation  included,  arise  in 
the  same  wayfthe  plaintiff  firmly  believes  that  he  is  enduring  op- 
pression, due  to  active  fraud  or  caUous  denial  of  right,  and  there- 
fore he  brings  his  suit  to  ascertain,  as  he  might  ironically  put  it, 
whether  what  he  knows  to  be  wrong  is  nevertheless  according  to 
law. 

As  no  lawyer  admits  identifying  even  the  law  as  it  ought  to  be, 
with  his  client's  ideas  of  natural  or  poetic  justice,  it  is  as  well  in 
limine  to  consider  what  is  the  law  whose  due  process  is  so  impor- 
tant. I  attempt  no  definition  of  that  word,  observing  that  Moses, 
Blackstone,  and  Mr.  James  Coohdge  Carter  have  not  permanently 
succeeded;  but  for  present  purposes  law  is  anything  effectual  in 
depriving  any  person  of  Hfe,  Hberty,  or  property,  provided  it 
emanates  directly  or  indirectly  from  a  national  governmental 
agency,  or  from  a  state.  Both  the  Fifth  and  Fourteenth  Amend- 
ments deal  in  negations  only,  —  the  nation  agrees  not  to  deprive 
without  due  process,  and  not  to  let  a  state  do  so;  but  it  does  not 
promise,  nor  is  it  authorized  directly,  to  legislate  against  depriva- 
tion by  other  citizens,^  and  a  state  may  be  as  unjust  as  possible  in 
legislation  or  administration,  and  yet  such  oppression  is  law  —  of 
sorts.^  Further,  the  "due  process"  imposed  is  not  primarily  a 
requirement  that  right  be  done,  but  that  appropriate  machinery 
for  doing  right  be  provided. 

It  is  therefore  almost  impossible  to  imagine  an  action  brought 
affirmatively  to  prove  that  due  process  has  been  provided;  the 
prayer  is  always  to  declare  that  something  definitely  stated  is 

'  Hurtado  v.  California,  no  U.  S.  516  (1884). 

*  The  Civil  Rights  Cases,  109  U.  S.  3,  13  (1883). 

*  Memphis  Gas  Co.  v.  Shelby  County,  109  U.  S.  398  (1883). 
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not  due  process;  and  the  actual  course  of  suit  is  to  show  what  has 
been  done,  garnish  the  concrete  facts  if  possible  with  opinion  evi- 
dence, and  leave  the  court  to  include  or  exclude  as  to  it  seems,  — 
what?  Expedient,  poHtic,  necessary,  advisable,  or  desirable,  — 
say  the  critics,  —  but  whatever  carping  observers  say,  the  court 
always  says,  lawful.  Any  study  of  actualities  in  this  domain  of 
constitutional  applications  presents  this  final  query:  —  What  are 
the  preferred  tests,  what  the  evidential  material  most  persuasive, 
—  in  producing  a  ruUng  that  any  given  governmental  act  is  or  is 
not  something  that  can  be  discovered,  but  cannot  be  defined.  A 
process  suggesting  the  analysis  of  organic  bodies,  of  which  the 
flavor  or  odor  is  often  the  leading  characteristic;  —  with  the  vital 
element  breathing  defiance  to  the  analyst. 

The  reasons  urging  our  fathers  in  citizenship  to  put  the  words 
where  they  are,  and  the  schools  of  interpretation  generated  by 
them,  may  be  mentioned  before  attempting  this  legal  chemistry. 

The  Fifth  Amendment,  like  all  those  agreed  on  as  the  price  of 
constitutional  adoption,  was  based  on  an  instinctive  provincial 
fear  that  the  new  nation  would  minimize  the  states.  I  believe  this 
is  admitted  by  all  students.  The  Fourteenth  was  a  straight  party 
measure,  due  to  distrust  of  the  states  solely  in  respect  of  their 
possible  treatment  of  the  negro.  The  sufficient  proof  of  party 
spirit  is  that  in  all  the  legislatures  of  all  the  states  exactly  one 
Democrat  voted  for  it,  —  and  that  man's  name  should  be  rescued 
from  obhvion.^  He  was  Assemblyman  Bernard  Cregan  of  New 
York,  —  commonly  known  as  "Tom  Thumb"  from  his  diminu- 
tive size.  The  Fifth  Amendment  was  not  opposed  because  most 
thinking  persons  deemed  it  harmless  per  se,  and  a  sop  to  a 
parochial  populace;  and  the  Fourteenth  was  adopted,  because  the 
northern  majority  hoped  thereby  to  secure  for  the  negro  that  sort 
of  pohtical  and  personal  Hberty  to  which  they  were  themselves 
accustomed  and  thought  every  human  entitled,  —  not  doubting 
African  fitness  therefor  because  he,  by  hypothesis,  was  human 
also.  This  is  a  small  foundation  for  the  superstructure  of  doctrine 
raised  around  the  words  "liberty  and  property/'  —  fife  has  borne 
but  small  part  in  the  discussion.  Every  reported  consideration  of 
the  constitutional  phrase  bears  internal  evidence  that  the  writer 

•  Flack,  Adoption  of  the  Fourteenth  Amendment. 
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inclines  to  one  of  two  views,  —  either  he  regards  the  words  as  im- 
porting and  imposing  a  rule  so  venerable,  universal  and  potent, 
that  governmental  results  not  logically  developed  by  that  rule 
from  precedent  authority,  usually  judicial,  are  indefensible;  or 
he  views  them  only  as  cautionary,  prescriptive  of  a  procedural 
pattern,  usually  legislative,  but  leaving  to  the  lawmaker  varieties 
in  fashion  exuberant  as  those  of  a  woman's  headgear. 

The  conservative  and  radical  schools  of  thought  exist  at  the  bar 
as  they  must  in  respect  of  all  ratiocination;  but  as  soon  as  our 
profession  became  the  interpreters,  all  American  constitutional 
reasoning  became  and  remains  strongly  tinged  with  the  rigorous 
verbal  logic  of  the  lawyer  who  (to  be  happy)  must  connect  with  a 
precedent  or  two  any  and  every  result  he  reaches,  and  call  the 
same  law. 

The  nature  of  due  process,  as  derived  from  history  before  1789, 
or  meditation  on  the  nature  of  things,  is  a  subject  soon  exhausted; 
and  for  the  two  generations  I  am  considering  we  have  reasoned  on 
this  matter  in  a  way  I  think  peculiarly  American.  We  know  that 
our  Federal  Constitution  is  one  of  delegated  powers,  and  (however 
erroneously)  incline  to  treat  those  of  the  states  in  the  same  way; 
and  when  a  plaintiff  asserts  that  something  is  not  due  process,  he 
succeeds  (if  he  does)  not  ex  rerum  naturd  but  because  that  some- 
thing is  not  contained  within  some  other  express  or  implied  power 
of  the  law-making  authority.  This  way  of  treating  the  constitu- 
tional question  is  accepted  by  even  conservative  writers,  of  whom 
Mr.  William  D.  Guthrie  ^  is  perhaps  the  most  distinguished  living 
example. 

Our  present  Chief  Justice  expressed  the  same  thought  when  he 
said  that  the  Fifth  Amendment  "qualified  so  far  as  applicable" 
all  other  constitutional  provisions.^  In  result  the  lawyer-like  way 
of  defending  a  challenged  act  is  to  establish  its  propriety  under 
some  other  constitutional  provision  so  plainly  that  it  defies  the 
due-process  clause. 

Though  the  phrase  pervades  our  every  scheme  of  government, 
slight  study  of  actual  cases  shows  that  the  overwhelming  majority 
of  complaints  arise  in  the  attempted  exercise  of  the  powers  of 

^  The  Fourteenth  Amendment  to  the  United  States  Constitution  —  Lec- 
TUEES  before  Dwight  Alumni  Association,  1898. 
*  McCray  v.  United  States,  195  U.  S.  27,  61  (1904). 
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police,  taxation,  procedural  regulation,  and  eminent  domain,  and 
in  the  order  named,  while  as  incident  to  the  police  power,  or 
included  within  it,  regulation  of  activities  affected  with  a  public 
use  looms  large,  and  classification  for  benefits  or  burdens  is  so 
large  a  part  of  or  preparation  for  taxation  or  regulation,  that  at 
times  one  doubts  the  mathematical  axiom  that  the  whole  is 
greater  than  any  of  its  parts.  Thus  the  modern  study  of  due 
process  almost  becomes  an  examination  of  legislative  activities 
de  rebus  omnibus,  —  et  quibusdam  aliis. 

Why  without  any  change  of  language,  and  no  variation  in  pro- 
cedure making  our  lawyer  grandfathers,  utter  strangers  in  our 
courts,  —  Utigation  over  the  clause  is  a  growth  of  almost  exactly 
two  generations  as  usually  counted,  —  is  a  fascinating  study.  To  me 
the  reasons  seem  to  have  no  very  close  relation  to  the  law  or  its 
professors;  but  to  rest  on  the  social  and  material  changes  which 
have  within  the  years  indicated  transformed  this  country  from 
an  agricultural  to  a  manufacturing  commimity,  and  its  population 
so  largely  from  rural  to  urban. 

One  short  extract  from  one  book  illustrates  where  the  bar  in 
general  stood  as  to  the  scope  and  meaning  of  due  process  of  law, 
more  than  fifty  years  after  independence.  The  first  edition  of 
Story  on  the  Constitution  appeared  in  1833,  and  the  sole  reference 
to  the  Fifth  Amendment  is  this:  "This  clause  in  effect  affirms 
the  right  of  trial  according  to  the  process  and  proceedings  of  the 
common  law."  Simple  and  summary,  is  it  not?  Story's  was  an 
encyclopaedic  mind,  but  with  no  tinge  of  prophecy;  that  sentence 
discloses  the  professional  view  that  read  the  words  only  as  affect- 
ing courts,  administering  interpersonal  relations,  —  perhaps  with 
special  reference  to  the  criminal  side. 

A  dozen  years  later,  it  could  be  said  in  South  Carolina,  that 
"the  law  of  the  land"  meant  "the  common  law  and  statute 
law  existing  in  this  state  at  the  adoption  of  our  constitution."  ^ 
About  equally  simple,  I  think;  but  the  idea  of  a  body  of  law,  fixed 
as  to  kind  at  least  by  constitutional  congealment,  is  perhaps 
discernible. 

A  few  more  years  passed,  and  in  1855  the  Supreme  Court  in 
Murray  v.  Hoboken  Land   Co}^   considered  the  legality  of  the 

'  State  V.  Simmons,  2  Spears  (S.  C),  761,  767  (1844). 
"  18  How.  (U.  S.)  272,  276  (185s). 
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treasury  warrants  issued  against  Andrew  Jackson's  defaulting 
collector,  under  which  much  of  the  mosquito-bitten  land  on  which 
to-day  stand  hundreds  of  factories  near  the  Bergen  Hills,  had 
been  sold.  Story's  successors  thought  they  covered  the  subject 
by  saying  that 

"though  due  process  of  law  generally  implies  and  includes  actor  reus 
judex,  regular  allegations,  opportunity  to  answer  and  a  trial  according 
to  some  settled  course  of  judicial  proceedings," 

yet  history  showed  some  equally  settled  exceptions  and  treasury 
warrants  were  among  them;  —  the  title  to  the  Hackensack  Meadows 
was  quieted.^^ 

That  all  men  of  that  day  had  no  conception  of  due  process, 
other  than  a  summary  description  of  a  fairly  tried  action  at  law,  is 
not  asserted;  but  I  do  submit  that  reports  before  the  Civil  War 
yield  small  evidence  that  there  was  any  professional  conviction 
that  it  was  more  than  that.  The  judicial  parsimony  of  the  best 
courts  is  proverbial,  but  it  is  plain  that  when  the  Supreme  Court 
thus  spoke  in  1855  they  felt  that  public  necessity  had  been  satis- 
fied; and  procedure  only  was  in  mind. 

The  idea,  however,  that  what  one  generation  calls  vested  rights, 
and  the  next  one  vested  wrongs,  was  something  for  which  "due 
process  of  law"  afforded  a  shield,  was  planted;  the  evidence  is 
found  in  the  state  reports.  Contemporary  with  the  Hoboken  case 
was  that  of  Wynehamer,^^  where  Judge  Comstock  {nomen  clarum) 
said  in  substance  that  the  law  of  the  land  could  not  be  a  statute 
taking  away  property  rights  already  existing.  The  judge  was  not 
the  discoverer  of  the  iniquity  of  confiscation,  but  his  remark  was 
typical  of  the  thought  then  new  to  the  reports,  that  existing  prop- 
erty rights  were  things  needing  protection  from  legislation,  —  and 
the  bar,  while  casting  about  for  ways  and  means,  was  pondering 
over  due  process. 

Life  is  legally  a  simple  word,  and  property  fairly  easy,  —  but 
liberty  was  sure  to  grow  in  a  country  like  ours,  and  before  adoption 

"  Cf.  Commonwealth  v.  Byrne,  20  Grat.  (Va.)  165  (1871). 

^  13  N.  Y.  378,  393  (1856).  E.  g.,  "Where  rights  of  property  are  admitted  to  exist, 
the  legislature  cannot  say  they  shall  exist  no  longer;  nor  will  it  make  any  difference 
although  a  process  and  a  tribunal  are  appointed  to  execute  the  sentence.  If  this  is 
the  "law  of  the  land"  and  "due  process  of  law"  within  the  meaning  of  the  constitu- 
tion, then  the  legislature  is  omnipotent." 
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of  the  Fourteenth  Amendment  bench  and  bar  had  given  the 
word  meanings  such  as  the  right  to  use  one's  faculties  in  all  lawful 
ways,  to  Uve  and  work  where  one  wishes,  to  pursue  any  lawful 
calling,  trade  or  profession,  and  acquire  and  retain  the  gains 
therefrom. 

Very  early  in  Fourteenth  Amendment  discussion  the  Supreme 
Court  remarked  ^^  that  the  provision 

"furnishes  an  additional  guaranty  against  any  encroachment  by  the 
states  upon  the  fundamental  rights  which  belong  to  every  citizen  as  a 
member  of  society." 

The  words  seemed  to  accept  a  meaning  for  liberty  (worked  out  in 
New  York  quite  as  thoroughly  as  elsewhere),  for  which  no  historical 
warrant  as  of  the  year  1789  can  be  found,"  but  concerning  which 
it  is  now  as  idle  to  cavil  or  complain  as  over  Coke's  historical  ac- 
curacy or  lack  of  it,  in  respect  of  Magna  Charta. 

To  sum  the  assertions  thus  far  ventured :  —  the  generation  that 
fought  the  Civil  War  usually  identified  due  process  with  conamon- 
law  procedure;  they  knew  vested  rights  in  property,  had  a  generous 
definition  of  liberty  in  many  new  and  quite  American  aspects, 
never  doubted  the  fullest  liberty  to  contract,  and  since  the  national 
government  then  scarcely  touched  the  private  citizen  in  days  of 
peace,  had  given  the  Fifth  Amendment  very  scant  consideration. 

It  was  that  generation  which,  politically  intent  on  the  negro, 
and  with  nothing  else  in  mind,  worked  out  the  Fourteenth  Amend- 
ment, —  which  was  over  five  years  old  before  the  Slaughter  House 
cases  ^^  opened,  before  a  very  able  court,  the  still  continuing  conflict 
between  private  desire  and  public  authority. 

II 

Case  law  resembles  a  patch- work  quilt;  it  is  strong  and  service- 
able, but  to  see  the  pattern  you  must  have  distance,  while  the 
makers  always  look  at  the  last  patch  when  putting  on  a  new  one; 
so  the  latest  decision  seems  most  important,  and  the  Slaughter 
House  cases  have  become  something  practitioners  cite  but  do  not 
read.    This  excuses  statement  of  the  facts  that  made  a  curtain  raiser 

"  United  States  v.  Cruikshank,  92  U.  S.  542  (1875). 

"  4  Harv.  L.  Rev.  365. 

»  16  WaU.  (U.  S.)  36,  76  (1872). 
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for  Fourteenth  Amendment  litigation.  Louisiana  interfered  with  the 
vested  rights  of  New  Orleans  butchers  by  restricting  slaughtering 
to  one  area  controlled  by  one  company  and  subject  to  sanitary 
regulation,  but  everyone  could  there  kill  cattle  on  payment  of  fees. 
From  a  lay  standpoint,  the  facts  prove  my  thesis,  —  could  any- 
thing be  more  reasonable  in  a  sub-tropical  town,  and  would  anyone 
now  dream  of  complaining? 

As  a  lawyer,  however,  it  seems  to  me  noteworthy  that  the  strict 
and  loose,  conservative  and  liberal  schools  of  interpretation  not 
only  instantly  appeared  at  bar,  but  in  the  court,  and  along  party 
lines,  in  a  way  not  usually  recognized.  The  justices  were  counted 
RepubUcan,  except  Field,  but  both  he  and  Bradley  had  Demo- 
cratic minds  in  governmental  matters;  they  distrusted  govern- 
ment, the  less  of  it  the  better;  as  successful  lawyers  they  loved 
the  rigor  of  the  game,  and  hated  anything  that  could  not  justify 
existence  according  to  inherited  rules.  MiUer,  J.,  for  the  court,  laid 
down  two  propositions  here  relevant:  (i)  The  poUce  power  is 
something  incapable  of  definition,  necessary  to  sovereignty,  not  to 
be  bargained  away,  and  subject  to  which  every  man  holds  property. 
This  was  acknowledged  borrowing  from  Shaw,  C.  J.,^®  and  added 
nothing  to  Taney's  epigram  that  it  was  no  more  than  the  power 
inherent  in  a  sovereign,  i.  e.,  sovereignty;^^  and  (2)  the  Fourteenth 
Amendment  could  not  be  invoked  as  to  privileges  and  immunities 
due  one  as  a  state  citizen,  invasion  of  the  rights  of  a  citizen  of  the 
United  States  must  appear,  but  exactly  what  such  rights  were 
could  not  be  stated  comprehensively  or  in  advance;  to  hold  other- 
wise would  behttle  and  degrade  the  states,  a  thing  unthinkable. 
The  dissent  of  Field  and  Bradley  declared  the  nation  charged  by 
the  amendment  with  the  power  and  duty  of  protecting  whatever 
privileges  and  immunities  belonged  of  right  to  the  citizens  of  any 
free  government,  a  doctrine  logically  compelHng  the  Supreme 
Court  of  the  nation  first,  to  draft  a  code  of  freemen's  rights,  and 
then  enforce  it  uniformly  in  all  the  states. 

I  believe  that  the  view  of  human  rights  glorified  in  common-law 
courts,  —  the  Democratic  view,  inclined  its  holders  to  a  bold  con- 
stitutional doctrine,  and  Mr.  Guthrie,  also  politically  Democratic, 


"  Commonwealth  v.  Alger,  7  Cush.  (Mass.)  53,  84  (1851). 
"  License  Cases,  5  How.  (U.  S.)  504,  583  (1847). 
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holds  that  the  Slaughter  House  decision  "dwarfed  and  dulled  the 
protective  power  of  the  amendment,"  and  so  it  did.  The  paradox  is 
that  men  of  the  school  who  always  inclined  against  national  au- 
thority while  state  power  was  rarely  exercised,  magnified  the 
greater  sovereign  when  the  states  seemed  to  rouse  from  the  role  of 
King  Log.  That  Miller,  J.,  conceived  himself  as  guarding  the  gate 
against  an  invasion  of  social  questions,  vexatiously  beyond  the 
concept  of  historic  common  law,  is  a  fair  speculation,  for  the  court 
of  that  date  is  not  usually  regarded  as  very  tender  of  "state's 
rights."  But  that  phrase  has  a  perverted  meaning,  being  popularly 
identified  with  Calhounism  and  nullification,  and  in  a  very  true 
sense  the  court  of  the  Slaughter  House  cases  cherished  state's  rights 
in  what  they  considered  non-poHtical  matters;  vision  was  still  con- 
centrated on  the  pohtical  negro  question. 

Ten  years  passed,  and  my  legal  generation  came  to  the  bar 
(io8  U.  S.  and  91  N.  Y.  were  our  first  reports  in  1883);  down  to 
that  date  appeals  to  due  process  were  rare,  and  (barring  the  negro 
cases)  never  successful  except  on  the  procedural  side.  There 
Pennoyer  v.  Nejf^^  is  a  true  monument,  laying  down,  in  strict  ac- 
cordance with  tradition,  the  requirement  of  a  good  judgment  in 
personam,  and  for  Field  to  write  the  opinion  was  doubtless  a  labor 
of  love.  When  this  generation  of  mine  opened  the  reports,  the 
chill  of  the  Slaughter  House  decision  was  on  the  bar,  with  the 
added  discouragement  of  the  Granger  cases,^^  whose  language,  and 
we  thought  decision,  seemed  to  put  all  complaints  of  corporate 
regulation  of  service  and  charges  out  of  court,  if  an  appeal  under 
the  due-process  clause  was  ventured  against  a  state;  the  still  con- 
tinuing dissents  of  Judge  Field  seemed  most  unorthodox.  The 
remark  in  another  judgment,  that  due  process  was  usually  what 
the  state  ordained,^"  seemed  to  chnch  the  matter. 

But  the  changes,  before  alluded  to  as  wholly  unrelated  to  our 
professional  activities,  but  big  with  legal  importance,  were  daily 
becoming  more  apparent.  The  youngsters  of  to-day  of  course 
regard  the  early  '8o's  of  the  last  century  as  sadly  reactionary  and 
stagnating  in  conservatism,  but  we  thought  ourselves  progressive 
reformers,  as  does  every  age  and  generation  of  recorded  history 

"  95  U.  S.  714  (1877).  "  94  U.  S.  113  (1876)  et  seq. 

*°  Walker  v.  Sauvinet,  92  U.  S.  90  (1875). 
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War  memories  were  fading  fast,  greater  cities  needed  more  govern- 
ment than  farming  townships,  increasing  wealth  tempted  taxation, 
ambitious  local  improvements  demanded  it,  and  heavily  indebted 
transportation  lines  controlled  by  distant  security  holders  con- 
tinued to  irritate  an  increasing  population  that  owed  its  existence 
to  that  which  excited  their  anger.  Everywhere  was  there  quick 
material  recovery  from  the  collapse  of  '73,  and  everywhere  in- 
creasing inchnation  to  translate  social  yearnings  into  statutes  that 
interfered  with  that  also  fast-increasing  class  who  wished  to  be  let 
alone  because  they  were  very  well  able  to  take  care  of  themselves 
imder  a  static  common  law;  dynamic  statute  law  was  unknown 
and  abhorrent. 

The  material  was  fast  preparing,  and  the  state  courts  were  pro- 
ducing results  as  variegated  as  their  political  surroundings;  but 
only  a  few  preceptors  taught  their  pupils  that  such  increasing 
divergence  in  local  results  would  surely  lead  to  renewed  and  deter- 
mined efforts  to  produce  sameness  if  not  harmony  through  the  due- 
process  clause  in  the  Amendment  still  thought  of  as  new. 

It  may  be  a  personal  whim,  but  I  think  that  year,  1883,  marks 
an  epoch,  for  it  considered  Hurtado  v.  CaliJorniaP-  When  that  en- 
terprising state  so  far  abolished  grand  juries  as  to  prosecute  serious 
felonies  by  information,  it  was  held  due  process,  with  the  remarks 
about  Medes  and  Persians  quoted  earlier  in  this  address,  and  the 
historical  school  had  a  quietus.  If  even  in  procedural  matters  our 
inherited  law  knew  nothing  of  a  state's  new  method,  such  method 
might  be  wrong,  but  it  was  necessary  to  show  therefor  some  reason 
other  than  ancient  history.  But  that  was  only  procedure,  a  form, 
and  all  laymen  and  most  lawyers  contemporaneously  overlooked  the 
substance  that  was  in  it;  theories  of  taxation  were  as  yet  simple, 
whatever  their  financial  weight;  the  exercise  of  police  power 
directly  upon  the  citizen  was  still  rare,  and  in  the  older  states,  as 
late  as  1885,  such  a  holding  in  favor  of  liberty  of  occupation  and 
vested  rights  as  that  in  the  tenement-house  cigar  case  ^^  excited 
small  comment;  it  was  the  ignorant  and  arbitrary  action  of  local 
railway  commissions  that  incited  what  from  our  present  distance 
seems  a  strategic  drive  against  the  do-nothing  policy  of  the 
Granger  decisions. 

a  no  U.  S.  S16  (1884).  ^  Re  Jacobs,  98  N.  Y.  98  (1885). 
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There  were  some  intermediate  rimablings,  like  the  intimation 
that  "this  power  to  regulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  confiscation;"  ^  but  it  was  not  until 
1889  that  any  regulatory  act  or  system  of  a  state  affecting  trans- 
portation Hues  was  nullified  under  the  due-process  clause,  or 
otherwise,  for  that  matter.^^ 

The  court  was  changing,  the  tide  of  litigation  rising  fast  in  re- 
sponse to  business  demands.  Miller  and  Bradley  (soon  to  be 
united  in  death)  still  disagreed;  the  former  (the  better  poHtical 
seer)  consenting  to  coerce  the  state,  only  on  the  far-seeing  ground 
that  it  was  meddHng  with  interstate  commerce;  the  latter  (the 
better  trained  lawyer)  clinging  in  dissent  to  the  Granger  cases, 
which  he  declared  to  be  overruled  in  principle,  —  a  dictum  gen- 
erally approved,  notwithstanding  the  continued  use  of  them  by 
the  Supreme  Court,  —  when  convenient. 

It  is  from  that  decision  that  I  date  the  flood.  Justice  Bradley 
was  as  usual  right  in  intuition;  the  thought  underlying  the  Granger 
doctrine  was  that  the  law-making  power  was  not  only  solely  em- 
powered to  establish  law,  but  to  declare  the  reasonableness  thereof; 
the  departure  made  in  1889,  and  settled  soon  after  Bradley's 
death  in  the  Texas  Commission  cases,^^  practically  arraigned  legis- 
lators at  the  bar,  and  passed  judgment  not,  mark  you,  on  the 
justice  or  wisdom,  but  the  reason,  of  what  they  had  done,  and 
"reason"  is  another  of  those  words  as  to  which  inclusion  and  exclu- 
sion are  more  appropriate  than  definition.  It  may  be  added  that 
most  men  with  difiiculty  discover  reason  in  that  which  they  firmly 
believe  unjust,  unwise  and  probably  dishonest.  This,  however,  was 
no  revolution,  except  within  the  court,  whose  changing  personnel 
soon  contained  in  Justice  Brewer  a  powerful  reinforcement  to  the 
school  of  Field,  —  his  near  kinsman.  For  the  world  at  large,  all 
that  happened  was  that  the  Supreme  Court  joined  hands  with 
most  of  the  appellate  tribunals  of  the  older  states,  and  the  legis- 
latures had  not  only  domestic  censors,  but  another  far  away  in 
Washington,  to  pass  on  their  handiwork. 

No  state  had  more  influence  than  New  York,  and  the  Wyne- 
hamer  case  is  especially  noteworthy.    When  vested  rights  in  liquor 


^  116  U.  S.  307,  331  (i{ 

"  Chicago,  etc.  Ry.  v.  Minnesota,  134  U.  S.  418  (1890). 

!»  IS4  U.  S.  362  (1894). 
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appealed  against  drastic  legislation,  Comstock,  J.,  said  that  "we 
must  be  allowed  to  know  that  intoxicating  liquors  are  produced  for 
sale  and  consumption  as  a  beverage."  Surely  not  a  very  great  as- 
sumption, but  so  taking  judicial  cognizance  of  social  and  business 
conditions,  putting  the  court's  own  construction  on  that  of  which 
cognizance  is  taken,  and  then  judging  the  legislative  act  by  the  re- 
sult thereof,  is  practically  making  a  category  of  reasons,  judicially 
recognized,  and  then  inquiring  whether  any  of  those  reasons  sup- 
port the  statute.  That  the  legislators  knew  none  of  them,  or 
rejected  them,  is  immaterial. 

Does  it  not  seem  clear  that  if  the  reasonableness  of  a  body  of 
railway  rates  could  be  tested  by  suit,  the  same  inquiry  must  be 
open  as  to  every  serious  regulation  of  any  business,  trade,  or  pro- 
fession of  a  gainful  nature?  So  it  has  been;  and  for  something  less 
than  thirty  years  we  have  had  every  species  of  state  action  produc- 
tive of  pecuniary  loss  to  vested  rights,  or  limiting  business  liberty, 
put  to  the  acid  test  of  due  process  in  the  Supreme  Court. 

The  result  to-day  of  an  enormous  expenditure  of  argument  and 
output  of  opinions  may  be  measured  in  respect  of  either  the 
nature  of  judgments  given,  or  methods  of  reaching  judgment. 
The  mandate  filed  is  usually  of  agreement  with  the  legislature;  in 
the  ten  years  from  1890  there  were  one  hundred  and  ninety-seven 
appeals  over  due  process,  but  only  six  times  in  that  century  were 
such  important  matters  as  transportation  rates  successfully  at- 
tacked; and  speaking  generally  state  courts  having  a  reputation 
for  independence  and  vigor  are  always  sustained.  Taking  Massa- 
chusetts, New  Jersey,  and  New  York  together,  I  can  recall  only  one 
case  in  which  the  highest  state  tribunal  has  been  reversed  on  the 
process  clause.  Considering  (rather  loosely)  the  legal  topics 
usually  suggestive  of  complaints  of  undue  process,  -r-  as  to  proce- 
dure we  stand  on  Pennoyer  v.  Nef,  —  applied  sometimes  in  a  way 
that  must  still  disturb  Justice  Field.  Taxation  is  always  due  in 
process  if  it  is  a  real  tax  on  property  or  rights  within  the  jurisdic- 
tion, confirmed  after  hearing.  Police  power  once  freed  from  the 
shackles  of  the  historic  test  has  overshadowed  every  other  head  of 
litigation,  and  even  eminent  domain  has  advanced;  for  anything 
as  yet  discovered  and  deemed  good  for  the  public  by  the  legisla- 
ture is  sufficiently  eminent  to  have  domain,  and  thus  ex  vi  termini 
become  due  process.    This  form  of  statement  may  interest  us  as 
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citizens;  as  lawyers  it  is  a  duty  to  map  out  the  path  by  which  such 
uniformity  in  result  is  reached. 

Justice  Holmes,  the  Voltaire  of  our  bench,  once  frankly  said  in 
an  opinion  that  the  Supreme  Court  never  decided  anything  that 
could  be  avoided.  The  wisdom  of  the  practice,  and  some  errancy 
of  statement  is  well  illustrated  by  the  case  of  Dred  Scott  and  its 
aftermath;  but  when  it  comes  to  due  process  nowadays  it  is 
strictly  true.  The  plaintiff  must  show  damage,  suits  by  amici 
popuH  need  not  be  decided  ;^^  the  damage  must  be  in  the  present 
tense,  an  expectation  of  future  loss  is  not  enough  ;2^  loss  in  only 
one  department  of  an  integral  business  has  been  used  to  prevent 
consideration,  for  the  whole  business  may  be  reasonably  profitable;^* 
any  possible  statutory  construction,  however  surprising  to  the 
plaintiff  and  unheard-of  in  daily  Hfe,  is  enough  to  prevent  uncon- 
stitutionality;^^ a  failure  to  ask  for  a  rehearing,^"  or  actual  ap- 
pearance when  a  defective  statute  provided  for  none,^^  may  put 
an  otherwise  meritorious  plaintiff  out  of  court;  and  if  hearing  had 
it  is  enough  if  it  be  held  after  tax  already  laid;^^  and  a  failure  to 
go  to  the  highest  state  court  before  troubUng  the  Supreme  Court 
may  delay  if  not  defeat  relief.^ 

These  few  and  recent  illustrations  might  be  much  extended,  and 
some  comparison  with  other  heads  of  jurisdiction  induce  beUef 
that  more  pitfalls  have  been  prepared  for  him  who  complains  of 
undue  process  than  for  any  other  litigant,  in  what  is  usually  a 
court  of  generous  practice. 

If  decision  cannot  be  avoided,  presimiptions  are  next  considered, 
—  such  as  the  prima  facie  constitutionality  of  any  act;  that  what 
is  enacted  expresses  the  public  policy  of  the  state,  or  that  what  is 
complained  of  is  matter  of  discretion,  —  which  is  not  reached  by 
the  clause  .^^    A  hardy  remnant,  however,  demands  answer  to  the 


^  Cusack  V.  Chicago,  242  U.  S.  526  (1917). 

^^  Knoxville  v.  Water  Co.,  212  U.  S.  i  (1909);  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19  (1909). 
28  C.  &  O.  Ry.  Co.  V.  Commission,  242  U.  S.  603,  604  (1917). 
**  Pennsylvania,  etc.  Co.  v.  Gold,  etc.  Co.,  243  U.  S.  93  (1917). 
'*  Vandalia  R.  R.  Co.  ti.  Commission,  242  U.  S.  255  (1916). 
'1  Kryger  v.  Wilson,  242  U.  S,  171  (1916). 
^  Embree  v.  Kansas  District,  240  U.  S.  242  (1916). 
^  Prentis  v.  Atlantic  Coast  Line,  21  r  U.  S.  210  (1908). 
"  St.  Louis  and  Kansas  City  Land  Co.  y.  Kansas  City,  241  U.  S.  419  (1916). 
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real  question,  —  has  the  legislature  made  the  mere  existence  of 
rights  secured  by  the  Constitution  the  occasion  of  depriving  their 
owner  of  them,  —  even  under  the  forms  that  belong  to  due  process 
of  law?  This  was  the  inquiry  as  phrased  in  the  Wynehamer  case; 
it  asks  why,  for  what  reason  did  the  legislature  do  this  thing? 
And  when  in  answering,  the  courts  take  cognizance  even  of  what 
they  believe  to  be  known  semper,  ubique  et  ah  omnibus  the  result  is 
often  a  verdict,  a  finding  of  fact  and  not  of  law,  except  as  it  is  the 
law  of  that  case. 

This  is  the  kernel  (if  there  be  one)  of  my  thoughts,  for  I  now 
leave  procedure  as  intellectually  still  founded  on  Pennoyer  v. 
Nef,^^  also  eminent  domain  and  taxation,  as  depending  only  on 
the  query,  is  there  a  real  taking  or  tax  of  something  infra-juris- 
dictional,  in  a  method  procedurally  due?  There  remains  poUce 
power,  i.  e.,  the  concrete  expression  of  sovereignty,  —  what  is  its 
modern  relation  to  due  process,  under  either  amendment,  or  any 
state  constitution? 

The  venerable  ex-President  of  this  University  is  the  author  of 
two  bulky  volumes  concerning  reUgious  and  scientific  conflict, 
—  they  should  be  called  White's  History  of  Dissent.  I  wish  a 
lawyer  would  measure  the  development  of  law  by  dissents,  — 
which  are  worth  more  study  than  is  usually  accorded  them.  In  a 
court  not  subject  to  sudden  change,  able  and  continued  dissent 
delimits  and  accentuates  decision;  it  reveals  far  more  than  does 
the  majority  opinion  the  intellectual  differences  of  the  council 
table;  and  the  present  status  of  police  power  is  to  me  more  clearly 
revealed  by  the  dissents  of  Justice  Holmes  than  by  the  syllabi  of 
digests. 

Sixteen  years  ago  he  entered  a  court  already  committed  to  that  re- 
view of  state  action,  which  necessarily  followed  a  successful  appeal 
against  local  railway  regulation ;  but  as  yet  not  much  troubled  with 
intimate  statutory  repressions  or  encouragements  along  a  line  now 
extending  and  recently  extended  from  the  peaks  of  wages  and  hours 
of  labor ,^®  through  a  jungle  of  blue  sky,^^  employment  agency,^* 

^  Cf.  Saunders  v.  Shaw,  244  U.  S.  317  (1917),  for  a  very  modem  application. 
^  Wilson  V.  New,  243  U.  S.  332  (1917). 
"  Hall  V.  Geiger-Jqnes  Co.,  242  U.  S.  539  (1917). 

'*  Brazee  v.  Michigan,  241  U.  S.  340  (1916);  Adams  v.  Tanner,  244  U.  S.  590 
(1917)- 
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and  compensation  statutes,^®  to  the  intellectual  mud  holes  of  ice 
cream  ^^  and  trading  stamp  ordinances.^^ 

The  idea  that  due  process  was  something  like  a  writ,  and  if  no 
writ  could  be  found,  the  law  afforded  no  remedy  was  duly  ex- 
ploded; it  does  not  press  the  simile  too  far  to  say  that  since  the 
Hurtado  case,  the  legislatures  of  my  generation  could  proceed  as 
in  consimili  casu;  but  no  court  had  given  any  more  exuberantly 
American  definitions  of  liberty  than  already  existed  in  the  Supreme 
Court  reports,^  even  though  in  a  rather  hazy  way  it  was  admitted 
that  liberty  of  contract  was  subject  to  police  power  limitations;^' 
and  one  pregnant  sentence,  to  the  effect  that  no  man  could  have  a 
vested  right  in  any  rule  of  the  common  law,^  i.  e.,  in  the  customs 
of  our  forefathers,  had  plainly  survived  the  Granger  wreck. 

No  man  has  seen  more  plainly  that  the  court  was  measuring  the 
legislature's  reasons  by  its  own  intellectual  yardstick  than  has 
Justice  Holmes;  none  more  keenly  perceived  that  the  notations 
thereupon  marked  those  results  of  environment  and  education 
which  many  men  seem  to  regard  as  the  will  of  God  or  the  decrees 
of  fate.  He  has  complained  that  a  "constitution  is  not  intended 
to  embody  a  particular  economic  theory,"  though  of  course  a 
statute  may  be  and  often  is  designed  so  to  do;  and  in  particular 
the  "Fourteenth  Amendment  does  not  enact  Mr.  Herbert  Spen- 
cer's social  statics,"  and  he  deems  the  "word  liberty  perverted 
when  held  to  prevent  the  natural  outcome  of  a  dominant  opin- 
ion;"^ while  as  for  "principles,"  it  is  sometimes  idle  to  speculate 
whether  they  are  "eternal  or  a  no  longer  useful  survival,  (for) 
constitutionality  is  independent  of  our  {i.  e.,  the  courts')  views  on 
such  points."  ^^ 

To  arrive  at  what  the  Justice  so  simply  calls  the  "osmose  of 
mutual  understanding,"^'  one  asks,  is  anything  left  not  independ- 
ent of  constitutionality?    The  seeming  answer  is  that  a  statute 

"  Hawkins  v.  Bleakly,  243  U.  S.  210  (1917). 

"  Hutchinson  v.  Iowa,  242  U.  S.  153  (1916). 

*^  Rast  V.  Van  Deman,  240  U.  S.  342  (1916). 

**  E.  g.  Allgeyer  v.  Louisiana,  165  U.  S.  578,  589  (1896). 

*»  Holden  v.  Hardy,  169  U.  S.  366  (1898). 

**  Munn  V.  Illinois,  94  U.  S.  113  (1876). 

*  Lochner  v.  New  York,  198  U.  S.  45,  75  (1905). 

*•  Grant  Co.  v.  Gray,  236  U.  S.  133  (1915). 

*''  Brown  v.  Elliott,  225  U.  S.  392,  404  (1911). 
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which  a  "rational  and  fair  man  would  admit  to  infringe  funda- 
mental principles"  ^^  is  unconstitutional.  But  what  principles  are 
fundamental?  Except  as  illustrated  by  the  Frank-Georgia  mob 
case  ^®  and  his  dehghtful  treatment  of  the  statutory  sandbag  de- 
vised by  Louisiana  for  the  American  Sugar  Company  ^°  we  remain 
uninstructed;  but  I  humbly  conclude  that  if  there  are  any  principles 
so  fundamental  as  properly  to  invalidate  formally  correct  legisla- 
tive action,  the  differences  between  the  present  extremes  of  judicial 
opinion  on  this  subject  are  of  degree  and  not  kind;  for  all  agree 
that  however  correct  in  procedure,  the  ipse  dixit  of  the  legislature 
is  not  a  sufficient  reason  for  what  it  decrees,  therefore  a  reason 
must  be  shown  sufficient  for  the  reviewing  court,  and  the  court's 
approval  or  disapproval  is  an  opinion,  which,  as  Justice  Holmes 
says,  ''tends  to  become  law." 

This  is  our  condition  to-day.  It  is  hard  for  me  to  call  this  law 
in  the  same  sense  as  we  speak  of  patent  law  or  that  of  insurance; 
but  it  is  a  far  higher  exercise  of  juridical  thought,  —  to  justify 
from  term  to  term  all  exercises  of  popular  will  which  do  not  plainly 
violate  some  express  or  plainly  implied  constitutional  prohibition. 
It  is  really  a  function  of  political  criticism. 

Irrespective  of  party,  and  I  respectfully  believe  with  small  re- 
gard most  of  the  time  for  legalism,  while  maintaining  legal  form, 
—  the  highest  court  and  most  high  courts  have  refused  to  regard 
constitutions  as  codes,  and  of  late  years  have  more  and  more 
made  due  process  of  law  whatever  process  seems  due  to  the  de- 
mands of  the  times,  as  understood  by  the  judges  of  the  time  being. 

The  direct  appeal  of  property  to  due  process  has  for  the  most 
part  failed;  and  apparent  successes  have  but  taught  legislators  how 
to  arrive  at  the  same  result  in  another  way.  The  indirect  appeal 
through  Kberty  is  still  going  on,  for  the  American  belief  that  every 
freeman  can  do  what  he  likes,  where  and  when  he  pleases,  as  long  as 
he  does  not  infringe  the  moral  law  as  expressed  in  the  usual  criminal 
code,  dies  very  hard.  But  it  is  dying,  and  the  courts,  when  in- 
voked to-day  under  the  due-process  clause,  are  doing  httle  more 
than  easing  the  patient's  later  days. 

Charles  M.  Hough. 
New  York. 


*'  Lochner  v.  New  York,  supra. 

"  Frank  v.  Mangum,  237  U.  S.  309,  345  (1915). 

•<*  McFarland  v.  American,  etc.  Co.,  241  U.  S.  79  (1916). 
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INDIRECT  ENCROACHMENT  ON  FEDERAL 

AUTHORITY  BY  THE  TAXING  POWERS 

OF  THE  STATES.!   V 

II.  Regulations  of  Interstate  Commerce  (continued) 

2.  Taxes  not  Discriminating  against  Interstate  Commerce  (continued) 

B.   Taxes  on  Property 

"O  EFERENCE  has  already  been  made  to  the  cases  which  treat 
-^^  franchises  as  property  and  consider  the  assessment  of  such 
franchises  by  the  criteria  which  obtain  in  judging  whether  taxes 
on  property  are  regulations  of  interstate  commerce.^  This  indicates 
that  there  is  no  hard  and  fast  line  to  be  drawn  between  privileges 
and  property.  When  a  franchise  may  be  disposed  of  for  a  price, 
it  is  of  course  a  form  of  property.  Conversely,  all  property  is  to 
an  extent  a  matter  of  privilege.  The  remedies  for  interference  with 
property  interests  are  essential  to  the  security  and  salabiUty  of 
those  interests.  In  so  far  as  the  remedies  are  the  creation  of  the 
law,  and  are  subject  to  amendment  or  withdrawal,  the  interests 
which  the  remedies  serve  partake  of  the  nature  of  privilege,  and 
taxes  on  those  interests  might  by  a  chain  of  reasoning  be  deemed 
taxes  on  privileges. 

The  pursuit  of  these  fascinating  possibilities  will  be  left  to  those 
who  care  to  indulge  in  it.  It  is  enough  for  our  present  purpose  to 
disclaim  any  assumption  of  perfection  or  of  inherent  validity  in 
the  schematism  here  employed.  The  topical  headings  and  their 
order  of  treatment  are  chosen  solely  from  considerations  of  con- 
venience. Though  privilege  and  property  are  not  mutually  ex- 
clusive categories,  horses  and  land  and  ties  and  rails  are  different 
from  corporate  franchises  and  the  right  to  inherit.  Roughly  speak- 
ing, taxes  on  property  may  be  distinguished  from  taxes  on  privi- 
leges, even  though  the  two  share  some  common  because  of  vicinage. 

^  For  preceding  instalments  of  this  discussion  see  31  Harv.  L.  Rev.  321-72  (Jan- 
uary, 1918),  Ibid.,  572-618  (February,  1918),  Ibid.,  721-78  (March,  1918)  and  Ibid.^ 
932-53  (May,  1918). 

*  31  Harv.  L.  Rev.  768,  note  166. 
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This  common  has  aheady  been  pointed  out  in  discussing  taxes 
on  privileges,^  and  there  will  be  occasion  to  refer  to  it  again.  It 
is  also  to  be  borne  in  mind  that  no  exercise  of  state  fiscal  power 
can  adequately  be  judged  in  isolation.  The  legitimacy  of  any 
particular  demand  may  depend  upon  the  presence  or  absence  of 
some  other  or  others.  But  threads  must  first  be  spun  before  they 
can  be  woven  together.  If  any  misapprehensions  are  permitted 
or  fostered  by  the  effort  to  disentangle  in  analysis  what  is  inter- 
related in  practice,  they  will,  it  is  hoped,  be  dispelled  by  a  later 
venture  in  synthesis. 

The  taxes  on  property  here  to  be  considered  do  not  include  those 
levied  on  the  property  that  is  carried  in  interstate  commerce  and 
offered  for  sale  after  reaching  its  destination.  Such  taxes,  with  the 
exception  of  those  which  in  some  fashion  discriminate  against 
interstate  commerce,^  are  not  treated  as  instances  of  inditect 
encroachment  on  the  realm  of  federal  control.  Property  in  inter- 
state transit^  and  property  that  has  completed  its  journey^  present 
the  issue  of  taxability  rather  than  that  of  valuation.  What  we 
are  here  concerned  with  are  the  taxes  which  are  confessedly  on 
proper  subjects  of  state  power,  but  which  are  assessed  in  ways 
that  are  alleged  to  exceed  that  power.  The  issue  is  whether  the 
subject  or  the  method  of  assessment  shall  be  regarded  as  controlling. 
The  property  taxes  which  raise  this  issue  are  those  on  property 
which  is  an  instrument  of  interstate  commerce,  whether  peri- 
patetic like  cars  and  engines  or  immobile  hke  ties  and  track.  When 
property  of  an  intangible  character  intrudes  itself  into  the  dis- 
cussion, it  is  because  the  Supreme  Court  has  chosen  to  make  a 
classification  for  which  it  must  bear  the  responsibility. 


On  December  15,  1873,  ^^  Union  Pacific  R.  R.  Co.  v.  Peniston,'' 
a  majority  of  the  Supreme  Court  rejected  the  contention  that  the 
property  of  the  Union  Pacific  was  exempt  from  state  taxation  on 
account  of  the  relation  of  the  road  to  the  federal  government. 

'31  Hahv.  L.  Rev.  768,  note  166. 

*  See  31  Harv.  L.  Rev.  572-74. 

*  See  editorial  note  in  26  Harv.  L.  Rev.  358-60. 

«  Brown  v.  Houston,  114  U.  S.  622,  5  Svp.  Ct, Hep.  109  (1885). 
^  18  Wall.  (U.  S.)  5  (1873).  -See  31  Harv.  L.  Rev.  371,  note  171. 
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Three  dissenting  justices,  however,  argued  that  the  property  itself 
was  an  agency  of  the  United  States,  and  was  therefore  as  immune 
from  state  taxation  as  are  the  bonds  of  the  United  States  or  the 
operations  of  the  United  States  Bank.  Less  than  three  months 
later,  in  The  Delaware  Railroad  Tax,^  Mr.  Justice  Field  indicated 
without  objection  from  any  of  his  colleagues  that  a  state  tax  on 
the  property  of  an  interstate  carrier  was  not  a  regulation  of  inter- 
state commerce.  From  that  day  forward  it  has  never  been  seriously 
doubted  that  a  tax  on  tangible  property  used  as  an  instrument  of 
interstate  commerce  is  not  a  tax  on  that  commerce.'  Such  disputes 
as  we  have  here  to  chronicle  relate  to  the  propriety  of  methods 
adopted  for  assessing  that  property. 

Mr.  Justice  Field's  remarks  about  property  taxation  in  The 
Delaware  Railroad  Tax  ^°  must  be  regarded  as  obiter,  since  he  had 
previously  stated  that  the  tax  before  the  court  was  not  a  tax  on 
property,  but  one  "upon  the  corporation  itself,  measured  by  a 
percentage  upon  the  cash  value  of  a  certain  proportional  part  of 
the  shares  of  its  capital  stock."  "  It  is  to  be  inferred  that  the  tax, 
if  one  on  property,  would  have  been  held  to  be  faulty  because  of 
the  method  by  which  the  amount  of  property  in  Delaware  was 
determined.  The  statute  required  each  company  subject  to  the 
act  to  pay  a  tax  of  one-fourth  of  one  per  cent  on  such  proportion 
of  the  cash  value  of  all  its  shares  as  the  length  of  the  line  in  Dela- 
ware bore  to  the  total  mileage.  It  was  conceded  that  the  "ratio 
of  the  value  of  the  property  in  Delaware  to  the  value  of  the  whole 
property  of  the  company"  was  considerably  "less  than  that  which 
the  length  of  the  road  in  Delaware  bears  to  its  entire  length."  *^ 
From  this  Mr.  Justice  Field  concluded  that  "a  tax  imposed  upon 
the  property  in  Delaware  according  to  the  ratio  of  the  length  of 
its  road  to  the  length  of  the  whole  road  must  necessarily  fall  on 
property  without  the  State,""  and  observed  that,  upon  the  assump- 

»  18  WaU.  (U.  S.)  206  (1873). 

•  In  1891  Mr.  Justice  Gray  on  page  23  of  his  opinion  in  the  Pullman  case,  note  33, 
infra,  declared:  "It  is  equally  well  settled  that  there  is  nothing  in  the  Constitution  or 
laws  of  the  United  States  which  prevents  a  State  from  taxing  personal  property, 
employed  in  interstate  or  foreign  commerce,  like  other  personal  property  within  its 
jurisdiction." 

1"  Note  8,  supra. 

"  18  Wall.  (U.  S.)  206,  231  (1873). 

«  Ibid.,  230.  "  Ibid.,  231. 
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tion  that  the  tax  was  on  property,  there  would  be  great  difficulty 
in  sustaining  it. 

The  tax  was  therefore  regarded  as  one  "upon  the  corporation 
itself,"  which  seems  to  mean  upon  the  right  to  exist  as  a  corpora- 
tion. It  was  sustained  on  the  theory  that  the  state  has  absolute 
power  over  its  own  corporate  creatures.  After  saying  that  "the 
State  may  impose  taxes  upon  the  corporation  as  an  entity  existing 
under  its  laws,  as  well  upon  the  capital  stock  of  the  corporation  or 
its  separate  corporate  property,"  "  Mr.  Justice  Field  added  that 
"the  manner  in  which  its  value  shall  be  assessed  and  the  rate  of 
taxation,  however  arbitrary  or  capricious,  are  mere  matters  of 
legislative  discretion."  ^^  In  view  of  the  previous  indication  that 
the  caprice  of  the  state  would  have  been  curbed,  had  the  tax  been 
one  on  property,  this  imputation  to  the  state  of  arbitrary  power 
must  be  confined  to  the  assessment  of  the  franchise.  But  the  sug- 
gested limitation  on  the  power  to  tax  property  is  predicated,  not 
on  the  commerce  clause,  but  on  the  position  that  the  state  must 
confine  its  exactions  to  property  within  the  jurisdiction. 

The  two  closing  paragraphs  of  the  opinion  dismiss  the  objections 
under  the  commerce  clause.  That  the  conclusion  is  not  confined 
to  taxes  on  the  franchise  is  manifest  from  the  final  sentence: 

"  The  exercise  of  the  authority  which  every  State  possesses  to  tax  its  cor- 
porations and  all  their  property,  real  and  personal,  and  their  franchises, 
and  to  graduate  the  tax  upon  the  corporations  according  to  their  business 
or  income,  or  the  value  of  their  property,  when  this  is  not  done  by  dis- 
criminating against  rights  held  in  other  States,  and  the  tax  is  not  on  im- 
ports, exports,  or  tonnage  or  transportation  to  other  States,  cannot  be 
regarded  as  conflicting  with  any  constitutional  power  of  Congress."  ^^ 

The  tax  in  question  was  said  to  affect  commerce  among  the  states 
"just  in  the  same  way,  and  in  no  other,  that  taxation  of  any  kind 
necessarily  increases  the  expenses  attendant  upon  the  use  or 
possession  of  the  thing  taxed."  "  And  Mr.  Justice  Field,  though 
he  had  dissented  in  State  Tax  on  Railway  Gross  Receipts,^^  decided 
twelve  months  earlier,  quotes  with  approval  from  the  opinion  in 
that  case  to  the  effect  that  "it  is  not  everything  that  affects  com- 

"  18  Wall.  (U.  S.)  231  (1873).  «  Tbid. 

^'  Ibid.,  232.     Italics  are  author's.  "  Ibid. 

"  15  Wall.  (U.  S.)  284  (1872).    See  31  Harv.  L.  Rev.  576-77. 
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merce  that  amounts  to  a  regulation  of  it,  within  the  meaning  of 
the  Constitution."^^ 

Of  course  the  majonty  judges  in  the  Gross  Receipts  case  could 
find  no  fault  with  taxing  property  employed  in  interstate  commerce. 
That  case,  it  will  be  remembered,  sustained  a  tax  levied  directly, 
on  gross  receipts.  One  of  the  grounds  adduced  by  the  majority 
was  that  the  receipts  were  a  fund  actually  in  the  hands  of  the 
corporation,  disassociated  from  the  source  whence  they  were 
derived.  The  artificiality  of  this  conception  was  exposed  by  the 
minority  at  the  time,  and  fourteen  years  later  was  recognized  by  a 
unanimous  court.^°  But  while  the  doctrine  prevailed,  there  could 
be  no  doubt  that  a  state  might  effectively  tax  interstate  commerce, 
provided  it  was  careful  not  to  impose  the  tax  formally  on  the 
commerce  itself.  It  is  significant,  however,  that  the  judges  who 
dissented  in  State  Tax  on  Railway  Gross  Receipts  ^^  interposed  no 
objection  to  the  statement  in  The  Delaware  Railroad  Tax  ^^  that 
the  property  of  an  interstate  carrier  was  taxable  at  its  full  value. 
The  only  quahfication  suggested  was  that  this  value  must  not  be 
inflated  by  the  inclusion  of  elements  not  local  to  the  taxing  state. 
It  ^eemed  to  be  assumed  that  the  valuation  could  take  the  form  of 
a  capitalization  of  earnings,  including  those  from  interstate  bom- 
meree, for  the  value  of  the  entire  road  was  fixed  by  the  cash  value 
of  the  shares  of  capital,  which  would  of  course  be  determined  in 
large  measure  by  some  estimate  of  earnings. 

Three  years  later,  in  the  State  Railroad  Tax  Cases, ^  the  propriety 
of  this  mode  of  assessment  was  distinctly  affirmed,  so  far  as  the 
Fourteenth  Amendment  was  concerned.  Mr.  Justice  Miller  pointed 
out  that  "the  visible  or  tangible  property  of  the  corporation  .  .  . 
may  or  may  not  include  all  its  wealth."  ^^  "There  may  be  other 
property  of  a  class  not  visible  or  tangible  which  ought  to  respond 
to  taxation,  and  which  the  State  has  a  right  to  subject  to  taxa- 
tion. "^^  And  the  method  of  assessment  adopted  by  Illinois  was 
indicated  and  approved  as  follows: 

"  15  WaU.  (U.  S.)  293  (1872);  quoted  in  18  WaU.  (U.  S.)  206,  232  (1873). 
^°  Philadelphia  &  Southern  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct. 
Rep.  1 1 18  (1887). 
^  Note  18,  supra.  «  Note  8,  supra. 

»  92  U.  S.  575  (1876).  **  Ibid.,  602. 

»  Ibid. 
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"It  is  therefore  obvious  that,  when  you  have  ascertained  the  current 
cash  value  of  the  whole  funded  debt,  and  the  current  cash  value  of  the 
entire  number  of  shares,  you  have,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it,  ascertained  the  true  value  of  the  road,  all 
its  property,  its  capital  stock  and  its  franchises ;  for  these  are  all  rep- 
resented by  the  value  of  its  bonded  debt  and  of  the  shares  of  its  capital 
stock."  26 

The  State  Railroad  Tax  Cases  ^^  did  not  involve  interstate  com- 
merce,^^  since  the  complainants  rested  their  objections  wholly  on 
other  grounds.  Not  until  twelve  years  later  did  the  commerce 
question  come  again  before  the  court.  It  was  then  decided  in 
Western  Union  Telegraph  Co.  v.  Massachusetts  ^^  that  it  was  not  a 
regulation  of  interstate  commerce  to  assess  the  property  of  an 
interstate  telegraph  company  by  taking  that  proportion  of  the 
assessable  value  of  the  total  capital  stock  which  the  miles  of  line 
within  the  state  bore  to  the  total  miles  of  line.  Mr.  Justice  Miller 
distinctly  stated  that  the  tax  was  not  one  on  the  franchise  of  the 
company,  which  interpretation  seemed  to  be  necessary  to  save 
the  tax  from  being  one  on  a  federal  instrumentality.  "The  tax  in  the 
present  case,"  he  said,  "though  nominally  upon  the  shares  of  the 
capital  stock  of  the  company,  is  in  effect  a  tax  upon  that  organiza- 
tion on  account  of  property  owned  and  used  by  it  in  the  State  of 
Massachusetts."  ^°  Inasmuch  as  the  assessable  value  of  the  total 
capital  stock  was  based  on  the  market  value  of  the  outstanding 
shares,  the  assessment  necessarily  took  account  of  earnings.  This 
is  evident  from  Massachusetts  v.  Western  Union  Telegraph  Co.,^^  a 
later  case  between  the  same  parties  involving  subsequent  taxes 
levied  under  the  same  statute.  For  there  it  appeared  that  the 
company  "admitted  its  liability  to  pay  a  tax  on  the  actual  value, 
as  stated  in  its  answer,  of  its  real  and  personal  property  within  the 

»  92  U.S.  60s  (1876). 

"  Note  23,  supra. 

**  For  other  cases  sustaining  the  application  of  the  so-called  "unit  rule"  or  some 
modification  thereof,  when  interstate  commerce  was  not  involved,  see  Kentucky- 
Railroad  Tax  Cases,  115  U.  S.  321,  6  Sup.  Ct.  Rep.  57  (1885),  Marye  v.  Baltimore  & 
Ohio  R.  Co.,  127  U.  S.  117,  8  Sup.  Ct.  Rep.  1037  (1888),  Charlotte  C.  &  A.  R.  Co.  v. 
Gibbes,  142  U.  S.  386,  12  Sup.  Ct.  Rep.  255  (1892),  and  Columbus  Southern  Ry. 
Co.  V.  Wright,  151  U.  S.  470,  14  Sup.  Ct.  Rep.  396  (1894). 

"  125  U.  S.  530,  8  Sup.  Ct.  Rep.  961  (1888). 

"o  Ibid.,  530,  552. 

n  141  U.  S.  40,  II  Sup.  Ct.  Rep.  889  (1891). 


240  HARVARD  LAW  REVIEW 

State,"  ^^  and  paid  into  court  the  sum  so  admitted  to  be  due,  which 
was  less  than  that  held  rightfully  demanded  under  the  statute. 

On  the  same  day  the  court  also  decided  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,^^  which  sanctioned  Pennsylvania's  method  of  tax- 
ing the  cars  that  ran  in  and  out  of  the  state  during  the  year.  Most 
of  the  discussion  in  both  the  majority  and  minority  opinions  was 
concerned  with  the  question  whether  the  cars  had  a  taxable  situs  in 
the  state.  The  minority  insisted  that,  since  no  specific  cars  were 
permanently  located  there,  no  cars  were  taxable.  But  the  majority 
held  it  proper  to  estimate  the  average  number  of  cars  and  to  tax 
such  car  property,  even  though  no  single  car  stayed  still  long  enough 
to  give  it  a  situs  within  the  state.  The  tax  purported  to  be  based 
on  a  portion  of  the  capital  stock,  but  the  court  treated  it  as  sub- 
stantially one  on  the  cars  as  property. 

Surprisingly  little  was  said  about  the  method  of  assessment, 
which  is  described  in  the  majority  opinion  as  follows: 

"The  mode  which  the  State  of  Pennsylvania  adopted,  to  ascertain 
the  proportion  of  the  company's  property  upon  which  it  should  be  taxed 
in  that  State,  was  by  taking  as  a  basis  of  assessment  such  proportion  of 
the  capital  stock  of  the  company  as  the  number  of  miles  over  which  it 
ran  cars  within  the  State  bore  to  the  whole  nimaber  of  miles,  in  that  and 
other  States,  over  which  its  cars  were  run."  ^ 

Then  follows  the  approving  comment: 

"This  was  a  just  and  equitable  method  of  assessment;  and,  if  it  were 
adopted  by  all  the  States  through  which  these  cars  ran,  the  company 
would  be  assessed  upon  the  whole  value  of  its  capital  stock,  and  no 
more."  ^ 

The  validity  of  this  method  of  assessment  was  said  to  have  been 
established  by  the  State  Railroad  Tax  Cases  ^^  and  Western  Union 
Telegraph  Co.  v.  Massachusetts.^''  But  the  former  case  raised  no 
question  under  the  commerce  clause,  and  in  the  latter  the  only 
attention  given  to  the  method  of  assessment  was  to  ascertain 
whether  the  state  had  correctly  determined  the  proportion  of  the 


«  141  U.  S.  40,  45,  II  Sup.  Ct.  Rep.  889  (1891). 
U.  S.  18,  II  Sup.  Ct.  Rep.  876  (1891). 

t8    />^ 


"  141  U.  S.  18, 
"  Ibid.,  18,  26. 
»  Ibid. 

**  Note  23,  supra. 
"  Note  29,  suitra. 
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total  property  located  in  Massachusetts.  The  fact  that  the  valua- 
tion took  account  of  earnings  from  interstate  commerce  was 
neglected. 

It  is  also  neglected  in  the  Pullman  case.  Mr.  Justice  Gray's 
opinion  for  the  majority  notes  that  the  company  had  about  one 
hundred  cars  in  the  state  all  the  time,  but  does  not  suggest  that 
the  value  of  that  number  of  cars  might  readily  be  estimated  without 
adopting  a  method  that  reaches  the  business  as  well  as  the  property 
of  the  company.  Nor  do  the  minority  protest  on  this  point.  True, 
Mr.  Justice  Bradley  questions  whether  a  proper  method  of  appor- 
tionment has  been  adopted,  and  shows  that,  since  Illinois,  the  state 
in  which  the  corporation  was  chartered,  might  tax  it  on  the  value 
of  its  total  capital  stock,  the  supposed  equitable  quality  of  the  tax 
discovered  by  the  majority  depends  upon  an  assumption  not  likely 
to  be  true.  But  this  protest  is  one 'against  inequitable  and  double 
taxation,  and  is  not  tied  up  to  the  commerce  clause.  Yet  this  tax 
had  a  more  direct  effect  on  interstate  commerce  than  those  pre- 
viously considered,  for  its  amount  varied  more  directly  with 
receipts.  Under  several  of  the  Pennsylvania  statutes  the  taxes  on 
the  Pullman  Company  were  measured  directly  by  dividends;  under 
another  they  were  measured  by  dividends  when  the  dividends  were 
six  per  cent  or  more  on  the  par  value  of  the  capital,  and  by  a  valua- 
tion of  the  capital  when  the  dividends  were  less.  But  the  opinions 
do  not  refer  to  the  fact  that  the  result  of  Pennsylvania's  method 
was  to  reap  income  from  the  interstate  commerce  in  which  the  cars 
were  engaged,  in  excess  of  a  levy  on  the  value  of  the  cars  as  in- 
dependent chattels. 

Seven  months  later,  however,  in  Maine  v.  Grand  Trunk  Ry.  Co.^^ 
the  subject  receives  more  direct  attention.  This  case  has  already 
been  considered  in  the  section  dealing  with  taxes  on  privileges,^^ 
but  it  has  a  bearing  on  the  present  topic  on  account  of  the  inter- 
pretation subsequently  put  upon  it.'*"  The  majority  sustained  a 
tax  measured  by  gross  receipts  estimated  to  have  been  earned  from 
business  within  the  state,  on  the  ground  that  the  subject  taxed  was 
a  privilege  over  which  the  state  had  complete  control  and  which  it 

'*  142  U.  S.  217,  12  Sup.  Ct.  Rep.  121  (1891). 
"  31  Harv.  L.  Rev.  579-80. 

*>  See  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  226,  28  Sup.  Ct.  Rep. 
638  (1908). 
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might  therefore  burden  as  it  pleased.  The  minority,  consisting  of 
Justices  Bradley,  Harlan,  Lamar,  and  Brown,  insisted  that  the  tax, 
though  called  one  on  the  franchise,  was  in  fact  one  "on  the  re- 
ceipts of  the  company  derived  from  international  transportation."*^ 
Justices  Bradley  and  Harlan  had  dissented  in  the  Pullman  case,  in 
which  Mr.  Justice  Brown  had  not  sat,  having  been  appointed  to 
the  bench  after  the  case  had  been  argued;  but  Mr.  Justice  Lamar 
had  concurred  in  that  case  and  also  in  Western  Union  Telegraph  Co. 
V.  Massachusetts,'''^  in  which  Mr.  Justice  Harlan  was  with  him. 
Mr.  Justice  Bradley  for  some  reason  did  not  sit  in  the  Western 
Union  case,  but  he  was  on  the  bench  when  The  Delaware  Railroad 
Tax^  was  decided  by  a  unanimous  court.  It  seems,  then,  that 
the  dissent  in  the  Grand  Trunk  case  is  to  be  attributed,  not  so 
much  to  long-standing  convictions,  as  to  a  new  recognition  of  the 
problem. 

Mr.  Justice  Bradley's  dissent  in  the  Grand  Trunk  case  starts 
with  the  position  that,  "whilst  the  purpose  of  the  law  professes 
to  be  to  lay  a  tax  upon  the  foreign  company  for  the  privilege  of 
exercising  its  franchise  in  the  State  of  Maine,  the  mode  of  doing 
this  is  unconstitutional."  ^  The  learned  justice  here  seems  to  look 
behind  the  subject  taxed,  and  to  attach  controlling  significance  to 
the  measure  by  which  the  amount  of  the  tax  is  determined  —  an 
enterprise  which  the  court  had  hitherto  regarded  as  beyond  its 
province.^  He  insists  that  the  nominal  subject  is  not  the  actual 
subject.  "The  tax,  it  is  true,  is  called  a  tax  on  a  franchise.  It  is 
so  called,  but  what  is  it  in  fact?  It  is  a  tax  on  the  receipts  of  the 
company  derived  from  international  transportation."^  And  the 
cases  then  adduced  as  precedents  against  its  constitutionality  are 
those  in  which  the  res  named  as  the  subject  of  taxation  included  the 
business  of  interstate  commerce,  or  receipts  therefrom.  Had  the 
majority  taken  the  same  view  of  what  was  being  taxed,  they 
would  undoubtedly  have  agreed  that  the  tax  was  unconstitutional. 
But  they  accepted  the  state's  declaration  of  what  it  was  taxing, 
and  thought  that  a  tax  on  a  privilege  that  the  state  might  with- 

*i  142  U.  S.  217,  235,  12  Sup.  Ct.  Rep.  121  (1891). 

^  Note  29,  supra. 

■"  Note  8,  supra. 

**  142  U.  S.  217,  231,  12  Sup.  Ct.  Rep.  121  (1891). 

■**  See  31  Harv.  L.  Rev.  334/. 

*  142  U.  S.  217,  235,  12  Sup.  Ct.  Rep.  121  (1891). 
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hold  could  not  be  a  regulation  of  interstate  commerce,  no  matter 
how  it  was  measured. 

Mr.  Justice  Bradley's  position  that  the  measure  by  which  the 
amount  of  the  tax  is  determined  is  the  controlling  test  of  what  is 
actually  being  taxed  is  of  course  as  applicable  to  taxes  nominally 
on  property  as  to  those  nominally  on  privileges.  Indeed,  since 
there  has  never  been  ascription  to  the  state  of  arbitrary  power  over 
property,  there  is  more  reason  for  scrutinizing  assessments  of 
property  than  assessments  of  franchises,  Mr.  Justice  Bradley  does 
not  seem  to  make  any  distinction  between  the  two,  Yet  it  is  possi- 
ble that  his  objections  are  leveled  chiefly  against  the  cumulation 
of  taxes  in  fact  measured  by  the  contributions  of  interstate  com- 
merce, and  that  he  would  have  acquiesced  in  the  solution  of  the 
vexed  problem  that  the  Supreme  Court  at  the  present  time  seems 
to  be  working  towards. 

The  learned  justice  concludes  his  opinion  as  follows: 

"Then  it  comes  to  this:  A  State  may  tax  a  railroad  company  upon  its 
gross  receipts,  in  proportion  to  the  number  of  miles  run  within  the  State, 
as  a  tax  on  its  property;  and  may  also  lay  a  tax  on  these  same  gross  re- 
ceipts in  proportion  to  the  same  number  of  miles,  for  the  privilege  of 
exercising  its  franchise  in  the  State.  I  do  not  know  what  else  it  may  not 
tax  the  gross  receipts  for.  If  the  interstate  commerce  of  the  country  is 
not,  or  will  not  be,  handicapped  by  this  course  of  decision,  I  do  not  un- 
derstand the  ordinary  principles  which  govern  human  conduct."  *^ 

And  earlier,  in  describing  the  situation  resulting  from  the  case  and 
its  predecessors,  he  had  said : 

"A  corporation,  according  to  this  class  of  decisions,  may  be  taxed 
several  times  over.  It  may  be  taxed  for  its  charter;  for  its  franchises; 
for  the  privilege  of  carrying  on  its  business;  it  may  be  taxed  on  its  capital, 
and  it  may  be  taxed  on  its  property.  Each  of  these  taxations  may  be 
carried  to  the  full  amount  of  the  property  of  the  company.  I  do  not 
know  that  jealousy  of  corporate  institutions  could  be  carried  much 
further."  "s 

This  dissenting  note  of  lament  and  sympathy  deserves  attention 

from  those  who  love  to  insist  that  the  Supreme  Court  has  been 

overzealous  in  shielding  corporations  from  their  just  burdens.    Its 

interest  for  our  immediate  purpose,  however,  lies  in  its  indication 

*''  142  U.  S.  217,  235-236,  12  Sup.  Ct.  Rep.  121  (1891). 
*8  Ibid. 
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of  the  possibility  that  what  caused  Mr.  Justice  Bradley  most 
concern  was  the  cumulation  of  taxes  on  the  same  economic  interest, 
rather  than  the  fact  that  interstate  commerce  did  not  escape 
entirely  from  giving  sustenance  to  the  states.  It  shows,  too,  the 
recognition  that  every  tax  may  depend  for  its  justification  on  the 
absence  of  certain  other  possible  taxes.  No  just  solution  of 
the  complex  problem  raised  by  alleged  conflicts  between  state 
taxing  power  and  the  necessary  freedom  of  interstate  commerce 
can  be  reached  if  the  state  is  not  required  to  let  its  right  hand 
know  what  its  left  hand  doeth. 

II 

From  the  foregoing  review  it  appears  that  for  two  decades  the 
Supreme  Court  had  been  allowing  states  to  impose  taxes  that  from 
an  economic  standpoint  were  levied  more  or  less  directly  on  receipts 
from  interstate  commerce.  In  all  this  time,  however,  none  of  the 
opinions  had  indicated  clearly  that  the  court  knew  exactly  what  it 
was  doing  and  was  prepared  to  support  its  decisions  by  accurate 
and  detailed  analysis  of  the  economics  of  the  matter.  The  judges 
were  engaged  in  the  task  of  finding  what  subjects  of  taxation  were 
interstate  commerce  itself,  and  what  were  something  else.  They 
assiuned  that  a  tax  on  a  subject  not  itself  interstate  commerce 
could  not  be  a  regulation  of  that  commerce;  and  they  were  prone 
to  indulge  in  nominalism  and  conceptualism  in  finding  what  was 
the  subject  taxed.  In  State  Tax  on  Railway  Gross  Receipts  *^  and 
in  Osborne  v.  Mobile,^'^  they  took  positions  that  they  later  aban- 
doned.^^ They  seemed  to  be  feeling  their  way  in  the  dark.  From 
1894  on,  however,  the  issues  are  more  clearly  recognized  and  more 
adequately  discussed. 

In  Cleveland,  C,  C.b'St.  L.  R.  Co.  v.  Backus, ^^  Mr.  Justice  Brewer 
leaves  no  doubt  as  to  what  the  majority  of  the  court  think  about 
the  propriety  of  assessing  railroad  property  so  as  to  include  the 
value  of  the  interstate  commerce  in  which  the  road  is  engaged. 
This  case  and  a  companion  one^^  had  to  do  with  Indiana  statutes 

«  Note  18,  supra.  "o  j6  WaU.  (U.  S.)  479  (1872). 

"  The  former  in  Philadelphia  &  Southern  Mail  S.  S.  Co.  v.  Pennsylvania,  note  20, 
supra;  the  latter  in  Leloup  v.  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  Rep.  1380  (1888). 

'*  154  U.  S.  439,  14  Sup.  Ct.  Rep.  1122  (1894). 

»  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  Rep. 
1114  (1894). 
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which,  while  not  requiring  the  tax  commissioners  to  assess  railroad 
property  on  the  basis  of  its  earnings,  clearly  permitted  them  to  do 
so.  And  it  was  quite  evident  that  they  had  done  so,  for  one  road 
was  valued  at  $6,000  per  mile  less  than  another,  and  the  assessment 
of  a  previous  year  under  the  method  then  prevailing  was  nearly 
trebled  imder  the  new  statute.  The  decision  in  the  two  cases  is 
that  value  is  a  matter  of  fact  for  the  assessors  to  determine,  and 
that  the  court  will  not  upset  that  determination  unless  it  is  fraudu- 
lent. But  the  opinion  in  the  Cleveland  case  unequivocally  approves 
of  the  position  that  the  value  in  fact  is  what  the  road  would  sell  for, 
that  this  depends  on  the  earnings,  and  that  therefore  the  earnings 
may  and  should  be  considered  in  estimating  that  value. 

"The  rule  of  property  taxation,"  says  Mr.  Justice  Brewer,  "is 
that  the  value  of  the  property  is  the  basis  of  taxation."  ^*  "It  does 
not  mean,"  he  adds,  "a  tax  upon  the  earnings  which  the  property 
makes,  nor  for  the  privilege  of  using  the  property,  but  rests  solely 
upon  that  value." ®^    Then  he  states  what  value  is: 

"But  the  value  of  property  results  from  the  use  to  which  it  is  put  and 
varies  with  the  profitableness  of  that  use,  present  and  prospective,  actual 
and  anticipated.  There  is  no  pecuniary  value  outside  of  that  which  re- 
sults from  such  use.  The  amount  and  profitable  character  of  such  use 
determines  the  value,  and  if  property  is  taxed  at  its  actual  cash  value  it 
is  taxed  upon  something  which  is  created  by  the  uses  to  which  it  is  put."  *^ 

The  opinion  then  goes  on  to  say  that  "in  the  nature  of  things  it  is 
practically  impossible  —  at  least  in  respect  to  railroad  property  — 
to  divide  its  value,  and  determine  how  much  is  caused  by  one  use 
to  which  it  is  put  and  how  much  by  another."  ^^  The  learned  justice 
asks  whether  an  interstate  bridge,  the  value  of  which  depends 
entirely  pn  interstate  commerce,  must  "on  that  account  be  entirely 
relieved  from  the  burden  of  state  taxation."  ^^  He  assumes  two 
such  bridges,  one  between  two  large  centers  of  population  and  the 
other  between  two  hamlets,  and  inquires  whether  they  must  be 
valued  at  the  same  amount,  in  spite  of  the  fact  that  one  is  obvi- 
ously worth  much  more  than  the  other.  "Will  it  be  said  that  the 
taxation  must  be  based  simply  on  the  cost,  when  never  was  it  held 

"  IS4  U.  S.  439,  445,  14  Sup.  Ct.  Rep.  1122  (1894). 

»  Ibid.  M  Ihid.  »"  Ibid. 

"  Ibid.,  439,  446. 
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that  the  cost  of  a  thing  is  the  test  of  its  value?  "^^  It  is  a  practical 
impossibility  to  "eliminate  all  of  the  value  which  flows  from  the 
use,  and  place  the  assessment  at  only  the  sum  remaining."  ^° 
There  are  only  two  alternatives.  "Either  the  property  must  be 
declared  wholly  exempt  from  state  taxation  or  taxed  at  its  value, 
irrespective  of  the  causes  and  uses  which  have  brought  about  such 
value."  «i 

Of  course  Mr.  Justice  Brewer's  conclusion  is  not  so  ineluctable 
as  he  seems  to  think.  The  value  for  purposes  of  state  taxation  need 
not  be  the  economic  exchange  value.  While  railroad  property  is 
merged  in  the  business  in  which  it  is  engaged,  since  it  has  no  feasible 
alternative  uses,  this  is  not  true  of  all  property,  and  by  resort  to 
hypothesis  a  separation  can  be  made  of  the  value  of  the  property 
of  a  railroad  from  that  of  the  business  which  it  serves.  The  fact 
that  it  may  be  difl&cult  or  impossible  to  express  the  results  mathe- 
matically with  any  degree  of  accuracy  does  not  prevent  some 
compromise  between  the  two  alternatives  which  Mr.  Justice 
Brewer  regarded  as  the  only  ones  conceivable.  Such  a  compromise 
the  court  has  been  compelled  to  make  time  and  again  in  finding 
"fair  value"  for  purposes  of  rate  regulation. ^^  And  the  same 
compromise  might  have  been  made  in  finding  value  for  purposes 
of  taxation.  When  the  court  declines  to  do  so,  it  is  guided  by 
considerations  of  policy,  whether  it  is  aware  of  the  fact  or  not. 

Mr.  Justice  Brewer  plainly  invokes  considerations  of  policy 
when  he  declares: 

"And  the  uniform  ruling  of  this  court,  a  ruling  demanded  by  the  har- 
monious relations  between  the  States  and  the  national  government,  has 
affirmed  that  the  full  discharge  of  no  duty  entrusted  to  the  latter  re- 
strains the  former  from  the  exercise  of  the  power  of  equal  taxation  upon 
all  private  property  within  its  territorial  limits.  All  that  has  been 
decided  is  that,  beyond  the  taxation  of  property,  ...  no  state  shall 
attempt  to  impose  the  added  burden  of  a  license  or  other  tax  for  the 
privilege  of  using,  constructing,  or  operating  any  bridge,  or  other 
instrumentality  of  interstate  commerce,  or  for  carrying  on  of  such 
commerce."  ^ 

"  154X7.5.439,446,  i4Sup.  Ct.  Rep.  1122  (1894). 
w  Ibid.  ^  Ibid. 

*2  See  Robert  L.  Hale,  "The  Supreme  Court's  Ambiguous  Use  of  'Value'  in  Rate 
Cases,"  18  Col.  L.  Rev.  208. 

**  154  U.  S.  439,  446,  14  Sup.  Ct.  Rep.  1122  (1894). 
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Here  the  position  seems  to  be  that  what  the  commerce  clause  in- 
hibits is  the  cumulation  of  taxes  on  interstate  commerce.  But  the 
cumulation  denounced  does  not  include  taxes  on  the  franchise  to  be 
a  corporation  or  to  employ  corporate  powers  in  local  business. 
Whether  taxes  on  such  privileges  may  be  imposed  in  addition  to 
taxes  on  property  is  left  uncertain.  But  there  is  no  uncertainty  as 
to  the  elements  that  may  be  considered  in  assessing  property: 

"It  is  enough  for  the  State  that  it  finds  within  its  borders  property 
which  is  of  a  certain  value.  What  has  caused  that  value  is  immaterial. 
It  is  protected  by  state  laws,  and  the  rule  of  all  property  taxation  is  the 
rule  of  value,  and  by  that  rule  property  engaged  in  interstate  commerce 
is  controlled  the  same  as  property  engaged  in  commerce  within  the 
State."  « 

This,  of  course,  is  because  the  court  chooses  to  have  it  so.  The 
wisdom  of  their  choice  is  not  here  disputed.  But  the  effort  to  show 
that  the  choice  does  not  result  in  burdening  interstate  commerce 
cannot  receive  the  same  approval.  It  is  difficult  to  agree  that  the 
assessment  of  property  by  reference  to  the  earnings  of  the  business 
to  which  the  property  is  devoted  is  not  "an  attempt  to  do  by 
indirection  what  cannot  be  done  directly  —  that  is,  to  cast  a  burden 
on  interstate  commerce."  ^  An  accoimtant  would  hardly  be  satis- 
fied with  the  argument  that  "it  comes  rather  within  that  large 
class  of  state  action,  like  certain  police  restraints,  which,  while 
indirectly  affecting,  cannot  be  considered  as  a  regulation  of  inter- 
state commerce,  or  a  direct  burden  on  its  free  exercise." ®®  Even  a 
rhetorician  might  find  the  argument  a  concession  that  the  state 
may  do  indirectly  what  it  is  forbidden  to  do  directly.  If  we  are 
interested  primarily  in  what  happens,  and  only  secondarily  in  what 
words  are  used  to  justify  or  condemn  it,  we  observe  little,  if  any, 
difference  between  a  tax  on  receipts  and  a  tax  on  property  assessed 
on  a  basis  of  receipts.  When  a  court  holds  that  taxes  on  property 
may  be  measured  by  receipts  from  interstate  commerce  or  a  capitali- 
zation thereof,  it  allows  a  state  to  regulate  interstate  commerce,  no 
matter  what  name  may  be  affixed  to  the  state  action.  In  any 
factual  sense,  this  regulation  is  still  a  regulation  even  though  it  is 

•*  154  y.  S.  439,  446-47,  14  Sup.  Ct.  Rep.  1122  (1894). 
•»  Ihid.,  439,  447- 
•«  Ibid. 


548  HARVARD  LAW  REVIEW 

abundantly  justified  by  the  demands  of  the  "harmonious  relations 
between  the  states  and  the  national  government." 

The  dissent  in  these  two  Indiana  cases  added  nothing  to  what 
Mr.  Justice  Bradley  had  said  in  the  Pullman  case.  Justices  Bradley 
and  Lamar  were  no  longer  on  the  bench.  Only  Justices  Harlan  and 
Brown  remained  of  those  who  had  disapproved  of  the  Pullman  case. 
They  dissent  also  in  the  Indiana  cases,  Mr.  Justice  Harlan  writing 
a  brief  opinion  devoted  chiefly  to  the  contention  that  Indiana  had 
taxed  property  which  had  no  situs  there.  He  insists  that  "the 
board  had  no  authority  to  impart  to  the  value  of  railroad  track 
and  rolling  stock,  within  the  State,  any  part  of  the  company's 
various  interests  and  property  without  the  State."  ®^  With  this  the 
majority  do  not  disagree.  They  deny  that  the  state  has  done  so. 
They  say  that  the  value  of  the  property  within  the  state  is  en- 
hanced by  the  fact  that  it  is  used  in  connection  with  other  property 
without  the  state.  "Each  state,"  says  Mr.  Justice  Brewer,  "is 
entitled  to  consider  as  within  its  territorial  jurisdiction  and  subject 
to  the  burdens  of  its  taxes  what  may  perhaps  not  inaccurately  be 
described  as  the  proportionate  share  of  the  value  flowing  from  the 
operation  of  the  entire  mileage  as  a  single  continuous  road."  ^* 
This  he  treats  as  a  question  distinct  from  that  of  whether  receipts 
may  be  used  as  a  test  of  the  value  of  property.  To  this  latter  ques- 
tion Mr.  Justice  Harlan  devotes  no  argument,  although  the  general 
language  of  his  opinion  indicates  disagreement  on  this  point  as  well 
as  on  the  one  that  he  specifically  discusses. 

Two  years  later  in  Western  Union  Telegraph  Co.  v.  Taggart^^ 
the  doctrine  of  the  Indiana  cases  was  re-afiirmed  by  an  undivided 
court.  The  opinion  of  Mr.  Justice  Gray  consists  largely  of  quota- 
tions from  previous  opinions.  It  says  that "  the  cost  of  the  property, 
or  of  its  replacement,  is  by  no  means  a  true  measure  of  its  value,"  "^^ 
and  adds  that  previous  authorities  have  established  that  the  com- 
missioners had  the  right  and  the  duty,  in  estimating  the  value  of 
the  property  within  the  state,  to  take  into  consideration  the  fran- 
chises granted  to  the  company  by  sister  states,  the  United  States 
and  foreign  countries.    Plainly  a  valuation  of  property  by  reference 

"  154  U.  S.  421,  438,  14  Sup.  Ct.  Rep.  1 1 14  (1894). 
"  154  U.  S.  439,  444,  14  Sup.  Ct.  Rep.  1 1 22  (1894). 
«»  163  U.  S.  I,  16  Sup.  Ct.  Rep.  IOS4  (1896). 
"  Ibid.,  I,  28. 
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to  its  earnings  includes  the  value  of  all  the  franchises  that  help  to 
make  the  earnings  possible. 

It  now  seemed  to  be  firmly  established  that  the  state  could  tax 
receipts  from  interstate  commerce,  provided  it  did  so  by  using  those 
receipts  as  a  measure  of  the  value  of  property.  But  the  battle 
royal  was  yet  to  come.  Before  considering  the  next  phase,  however, 
mention  should  be  made  of  two  decisions  which  have  a  bearing  on 
later  developments.  Both  were  rendered  in  1895.  ^''^'^  Railroad  v. 
Pennsylvania  ^^  allowed  a  state  to  tax  a  railroad  on  tolls  received  from 
other  carriers  for  the  use  of  its  line,  even  though  the  lessee  carrier 
used  the  road  largely  for  interstate  commerce.  The  tax  was  directly 
on  the  tolls,  but  the  court  held  in  substance  that  the  tolls  were 
received  as  rent  and  not  for  carriage,  and  cited  for  the  constitu- 
tionality of  the  exaction  the  Maine  case,  the  Indiana  cases,  and 
Postal  Telegraph  Co.  v.  Adams,''^  decided  four  months  earlier. 

The  Postal  case  sustained  a  tax  on  an  interstate  telegraph  com- 
pany assessed  at  one  dollar  for  each  mile  of  line,  which  tax  was  in 
lieu  of  all  other  state,  county,  and  municipal  taxes.  The  company 
insisted,  and  Justices  Brewer  and  Harlan  agreed  with  it,  that  the 
tax  was  on  the  privilege  of  doing  business,  and  was  therefore  void 
as  a  regulation  of  interstate  commerce  and  an  interference  with  a 
federal  instrumentality.  But  the  majority  of  the  court  thought  that 
the  tax,  though  called  a  privilege  tax,  was  in  substance  one  on 
property,  and  as  such  was  free  from  fault.  "In  marking  the  dis- 
tinction between  the  power  over  commerce  and  municipal  power," 
observed  Chief  Justice  Fuller,  "literal  adherence  to  particular 
nomenclature  should  not  be  allowed  to  control  construction  in 
arriving  at  the  true  intention  and  effect  of  state  legislation."  '' 
Since  the  charge,  though  in  the  form  of  a  franchise  tax,  was 
"arrived  at  with  reference  to  the  value  of  its  property  within  the 
State  and  in  lieu  of  all  other  taxes,"  ^^  it  was  held  not  to  amount  to 
a  regulation  of  interstate  commerce.  This  case  did  not  involve 
taxes  measured  by  receipts  and  is  therefore  not  pertinent  to  the 
problem  of  valuation.  Its  relevancy  to  the  present  discussion  lies 
in  its  indication  that  taxes  in  lieu  of  property  taxes  will  receive  the 

''^  158  U.  S.  431,  15  Sup.  Ct.  Rep.  896  (189s).    Mr.  Justice  Harlan  alone  dissented. 
»  15s  U.  S.  688,  IS  Sup.  Ct.  Rep.  268  (1895). 
»  Ibid.,  688,  700. 
«  Ibid. 
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same  consideration  that  is  bestowed  on  taxes  directly  on  property, 
and  that  the  validity  or  invalidity  of  any  particular  tax  complained 
of  may  be  dependent  on  the  role  it  plays  in  the  entire  fiscal  system 
of  the  state. 

Ill 

In  all  but  one  of  the  cases  thus  far  considered,  the  property  which 
has  been  regarded  as  the  subject  of  taxation  consisted  of  railroad, 
telephone  or  telegraph  lines  and  their  accoutrements.  By  far  the 
greater  part  of  such  property  is  indissolubly  annexed  to  the  business 
in  which  it  is  engaged.  This  is  true  even  of  the  rolling  stock  of  a 
railroad,  if  we  have  in  mind  the  railroad  business  in  its  entirety. 
Nevertheless  a  practical  distinction  immediately  suggests  itself 
between  valuing  the  tangible  property  of  telephone  and  telegraph 
companies  on  the  basis  of  income,  and  applying  the  same  rule  to 
the  cars  of  the  Pullman  Company.  If  the  Pullman  company  sold 
its  business,  but  retained  its  cars,  the  cars  would  not  become  value- 
less. Undoubtedly  they  would  be  worth  less  than  their  reproduc- 
tion cost,  if  we  assume  that  they  have  no  market  as  ministers  to 
luxury.  They  would  fall  in  value  to  the  cost  of  the  less  gaudy  and 
expensive  coaches  which  carry  the  multitude.  But  the  right  of 
way  and  tracks  of  a  railroad,  and  the  equipment  of  telegraph  and 
telephone  companies  would  suffer  far  more  from  being  disassociated 
from  the  business  which  they  serve.  There  is  a  genuine  practical 
difficulty  in  valuing  this  species  of  property  divorced  from  the 
profitableness  of  the  uses  to  which  it  is  put  —  a  difl&culty  immeas- 
urably greater  than  that  presented  by  the  carriages  of  the  Pullman 
company.''^     This   difference,   however,   was   overlooked   by   the 

^*  In  Pullman's  Palace  Car  Co.  v.  Central  Transportation  Co.,  171  U.  S.  138,  18 
Sup.  Ct.  Rep.  808  (1898)  the  Supreme  Court  had  comparatively  little  difficulty  in 
fixing  a  rule  for  the  valuation  of  palace  cars  which  excluded  from  consideration  all 
elements  of  value  derived  from  the  receipts  of  the  business  in  which  they  were  used. 
This  case  was  a  suit  to  recover  the  value  of  property  delivered  under  an  ultra  vires 
contract.  The  court  was  urged  to  consider  the  market  value  of  the  shares  of  the 
transferring  corporation  in  determining  the  value  of  the  property  transferred,  but  it 
refused  to  do  so,  Mr.  Justice  Peckham  declaring:  "The  market  price  of  the  shares 
of  stock  in  a  manufacturing  corporation  includes  more  than  the  mere  value  of  the 
property  owned  by  it,  and  whatever  is  included^  in  that  price  beyond  and  outside 
of  the  value  of  its  property  is  a  factor  which  in  a  case  like  this  cannot  be  taken 
into  consideration  in  determining  the  liability  of  the  cross  defendant.  .  .  .  The 
probable  prospective  capacity  for  earnings  also  enters  largely  into  market  value,  and 


INDIRECT  ENCROACHMENT  ON  FEDERAL  AUTHORITY     251 

minority  as  well  as  the  majority  in  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,''^  in  which  attention  was  fixed  almost  exclusively  on 
the  question  whether  the  cars  had  a  taxable  situs  in  the  state. 

In  Adams  Express  Co.  v.  Ohio  State  Avditor,''''  however,  the  matter 
was  more  fully  threshed  out.  This  case  sustained  Ohio's  applica- 
tion of  the  unit  rule  to  the  taxation  of  interstate  express  companies. 
The  real  estate  of  these  companies  was  separately  appraised,  and 
this  appraised  value  was  deducted  from  the  assessment  of  the 
company's  "entire  property"  within  the  state.  The  statute  set 
forth  no  explicit  instructions  for  the  appraisal  of  this  "entire  prop- 
erty," but  the  companies  were  required  to  report  the  value  of  their 
total  capital  stock,  their  entire  gross  receipts,  their  gross  receipts 
from  business  done  in  Ohio,  and  the  length  of  the  lines  of  rail  and 
water  routes  over  which  they  did  business  in  Ohio  and  elsewhere. 
From  this  and  other  data  the  board  was  to  "arrive  at  the  true  value 
in  money  of  the  entire  property  of  said  companies  within  the  State 
of  Ohio,  in  the  proportion  which  the  same  bears  to  the  entire  prop- 
erty of  said  company,  as  determined  by  the  value  of  the  capital 
stock  thereof,  and  the  other  evidence  and  rules  as  aforesaid."  ^^ 
For  the  most  accurate  statement  of  what  the  board  did  we  must 
go  to  the  brief  of  Mr.  Maxwell  in  behalf  of  the  companies: 

" .  .  .  it  is  manifest  that  what  the  board  did  .  .  .  was  not  to  assess 
the  defendants  on  the  basis  of  the  market  value  of  such  of  their  tangible 
property  as  was  found  within  the  State  of  Ohio,  and  on  their  moneys  and 
credits  within  the  State,  but  to  treat  the  companies  as  owning  dividend 
producing  plants,  whose  value  is  represented  by  the  market  value  of  their 
shares,  and  to  assign  a  portion  of  that  value  to  the  State  of  Ohio,  as  being 
property  subject  to  taxation  in  that  State.    The  basis  of  apportionment 

future  possible  earnings  again  depend  to  a  great  extent  upon  the  skill  with  which  the 
affairs  of  the  company  may  be  managed.  These  considerations,  while  they  may  enhance 
the  value  of  the  shares  in  the  market,  yet  do  not  in  fact  increase  the  value  of  the 
actual  property  itself.  .  .  .  We  must  therefore  take  the  property  that  actually  was 
transferred  and  determine  its  value  in  some  other  way  than  by  this  resort  to  the 
market  price  of  the  stock"  (pages  154-56). 

It  should  be  noted  that  a  year  before  this  opinion  was  rendered,  the  court  'had 
forsaken  the  notion  that  these  state  taxes  measured  by  the  unit  rule  were  imposed 
on  tangible  property  alone,  and  had  announced  the  doctrine  that  it  was  the  intangible 
property  of  the  company  that  was  thus  being  valued. 

""^  Note  33,  supra. 

"  165  U.  S.  194,  17  Sup.  Ct.  Rep.  305  (1897). 

^'  Ibid.,  194,  197. 
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made  by  tjie  board  to  Ohio  is  not  disclosed;  it  was  evidently  hap-hazard 
and  arbitrary."  '* 

Or,  as  was  argued  later,  "the  assessments,  while  purporting  to 
be  upon  the  property  of  the  plaintiffs  within  the  State,  are,  in  fact, 
levied  upon  the  plaintiffs'  business  (which  is  largely  interstate  com- 
merce), by  placing  a  fictitious  and  artificial  value  upon  that  prop- 
erty." ^°  The  result  was  that  wagons,  horses,  pouches,  etc.,  which 
one  of  the  companies  valued  at  $23,400,  were  assessed  at  $499,- 
377.60,  if  that  was  the  property  being  taxed. 

It  is  difficult  to  escape  from  the  characterizations  of  the  tax 
presented  in  the  briefs  against  its  constitutionality.  Certainly  the 
value  of  the  horses,  wagons,  etc.,  "would  be  precisely  the  same" 
and  they  "could  be  bought  for  the  same  price  —  be  sold  for  the 
same  price  —  be  produced  and  reproduced  for  the  same  price  — 
whether  the  capital  stock  of  the  company  was  50  per  cent  below  par 
or  100  per  cent  above  par."  ^^  It  is  true  also  that  "under  this 
method  of  valuation,  whether  the  horses  were  lame  or  sound,  or 
old  or  young,  whether  the  wagons  and  harness  were  old  or  new,  was 
of  little  consequence."  ^^  Nor  does  there  seem  any  valid  answer 
to  the  position  that: 

"To  say  that  this  sort  of  detached  and  fugitive  property,  simply  be- 
cause it  is  employed  in  the  business  of  an  organized  express  company,  is 
unit  property,  like  a  railroad  or  a  telegraph,  is  only  another  way  of  at- 
tempting to  justify  an  assessment  against  the  business  of  a  company, 
under  the  pretense  of  assessing  its  property."  ^ 

As  the  brief  of  Mr.  James  C.  Carter  puts  it:  "The  property  which, 
according  to  the  notion  imder  criticism,  is  taxed,  is  a  pure  abstrac- 
tion having  no  situs,  no  existence,  even,  save  in  intellectual  con- 
ception, something  which  can  nowhere  be  seer^  or  handled  or  made 
the  subject  of  action."  ^^  Later  Mr.  Carter  enimierates  the  ele- 
ments which  determine  the  market  value  of  the  shares,  and  con- 
tends that  a  tax  on  those  elements  is  a  tax  on  the  occupation  itself. 

"  165  U.  S.  194,  204-05,  41  L.  Ed.  686-687  (1897). 
'°  Ibid.,  194,  205,  Ibid.,  687. 
"  Ibid.,  194,  215,  Ibid.,  692. 
»  Ibid. 

"  41  L.  Ed.  687  (1897).   This  excerpt  is  not  contained  in  the  abstract  of  Mr.  Max- 
well's brief  given  in  the  official  reports. 
"  41  L.  Ed.  693  (1897).    Not  in  the  official  reports. 
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These  contentions  of  attorneys  for  the  companies  seem  incon- 
trovertible. Any  reaUstic  approach  to  the  genuine  issue  must  con- 
cede their  validity.  If  such  a  tax  is  to  be  sustained,  it  must  be 
because  the  states  can  tax  interstate  commerce,  provided  they  do 
it  in  approved  ways.  But  the  majority  position  seems  poetical 
rather  than  realistic.  "Doubtless  there  is  a  distinction,"  says 
Chief  Justice  Fuller,  "between  the  property  of  railroad  and  tele- 
graph companies  and  that  of  express  companies."  ^^  The  learned 
justice  recognizes  that  "the  physical  unity  existing  in  the  former 
is  lacking  in  the  latter";  but  he  discounts  the  importance  of  this 
difference  by  saying  that  "there  is  the  same  unity  in  the  use  of  the 
entire  property  for  the  specific  purpose,  and  there  are  the  same 
elements  of  value  arising  from  such  use."  ^^  After  pointing  out 
that  "the  cars  of  the  Pullman  Company  did  not  constitute  a  physi- 
cal unity,  and  their  value  as  separate  cars  did  not  bear  a  direct 
relation  to  the  valuation  which  was  sustained  in  that  case,"  ^^  he 
continues: 

"No  more  reason  is  perceived  for  limiting  the  valuation  of  the  prop- 
erty of  express  companies  to  horses,  wagons  and  furniture,  than  that  of 
railroad,  telegraph  and  sleeping  car  companies,  to  roadbed,  rails  and 
ties,  poles  and  wires,  or  cars.  The  unit  is  a  unit  of  use  and  management, 
and  the  horses,  wagons,  safes,  pouches  and  furniture,  the  contracts  for 
transportation  facilities,  the  capital  necessary  to  carry  on  the  business, 
whether  represented  in  tangible  or  intangible  property,  in  Ohio,  pos- 
sessed a  value  in  combination  and  from  use  in  connection  with  the  prop- 
erty and  capital  elsewhere,  which  could  as  rightfully  be  recognized  in  the 
assessment  for  taxation  in  the  instance  of  these  companies  as  the 
others."  ^^ 

That  such  value  exists  is  clear.  Whether  it  should  rightfully  be 
recognized  as  a  basis  for  the  assessment  of  state  taxes  is  a  question 
of  policy.  No  criticism  is  here  directed  against  the  judgment  that 
■"the  States  through  which  the  companies  operate  ought  not  to  be 
compelled  to  content  themselves  with  a  valuation  of  separate  pieces 
of  property  disconnected  from  the  plant  as  an  entirety,  to  the 
proportionate  part  of  which  they  extend  protection,  and  to  the 
dividends  of  whose  owners  their  citizens  contribute."  ^^    But  when 

^  165  U.  S.  194,  221, 17  Sup.  Ct.  Rep.  305  (1897). 

«>  Ibid.  8^  Ibid. 

««  Ibid. 

"  Ibid.,  i94,'227. 


254  HARVARD  LAW  REVIEW 

it  is  insisted  that  "the  taxation  is  essentially  a  property  tax,  and, 
as  such,  not  an  interference  with  interstate  commerce,"  ^°  the 
matter  is  not  so  clear.  This  value  which  the  items  have  in  combina- 
tion and  from  their  use  is  mainly  the  value  of  the  combination  and 
the  use,  and  in  small  part  that  of  the  items.  And  the  combination 
and  the  use  are  largely  in  interstate  commerce.  The  dividends 
to  which  Ohio  citizens  contribute  are  dividends  from  interstate 
as  well  as  intfa-state  business.  The  tax  is  a  tax  on  interstate  com- 
merce, and  we  shall  not  escape  confusion  until  we  recognize  it. 

The  dissenting  opinion  of  Mr.  Justice  White  recognizes  the  point, 
but  does  not  dwell  upon  it.  Attention  is  devoted  chiefly  to  the 
contention  that  the  tax  is  on  elements  of  value  not  located  in  the 
state.  It  is  rightly  asserted  that  extra-state  values  were  taken 
account  of  in  making  the  assessment.  From  this  is  drawn  the 
following  conclusion: 

"  I  reiterate,  therefore,  that  the  rule  which  recognizes  that  for  the  pur- 
pose of  assessing  tangible  property  in  one  State  you  may  take  its  full 
worth  and  then  add  to  the  value  of  such  property  a  proportion  of  the 
total  capital  stock,  is  a  rule  whereby  it  is  announced  that  the  sum  of  all 
the  property,  or  an  arbitrary  part  thereof,  situated  in  other  States,  may 
be  joined  to  the  valuation  of  property  in  one  State  for  the  purpose  of 
increasing  the  taxation  within  that  State."  ^^ 

This  sentence,  isolated  from  its  context,  has  the  vice  of  not  recog- 
nizing that  values  in  the  taxing  state  were  included  in  the  total, 
and  that  the  total  was  then  divided  in  proportions  according  to  a 
plan  that  assumed  to  allocate  to  the  taxing  state  only  that  part 
which  rightfully  belonged  to  it.  The  state  certainly  adds  some- 
thing to  the  value  of  the  tangible  property  within  the  state,  but  it 
does  not  necessarily  add  extra-state  elements  by  pooling  all  values 
in  all  the  states,  and  then  dipping  out  the  portion  which  it  regards 
as  the  contribution  of  the  taxing  state.  It  is  by  neglecting  the 
division  which  follows  the  addition  that  Mr.  Justice  White  is  con- 
vinced that  "it  cannot  be  said  that  this  vast  excess  does  not  em- 
brace property  situated  outside  of  Ohio,  when  both  the  text  of  the 
statute  of  that  State  and  such  text  as  expounded  by  the  Supreme 
Court  of  the  State  clearly  show  that  the  sum  of  the  excess  is  arrived 

«»  i6s  U.  S.  194,  226,  17  Sup.  Ct.  Rep.  305  (1897). 
"  Ibid.,  i94>  240-41. 
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at  by  adding  to  the  property  in  the  State  the  value  of  property 
situated  outside  thereof."  ^^ 

This  neglect,  however,  is  logically  legitimatized  in  Mr.  Justice 
White's  opinion,  because  of  his  insistence  that  the  tangible  property 
of  the  express  companies  in  Ohio  is  not  part  of  anything  that  can 
be  regarded  as  a  unit.  If  what  you  add  from  without  the  state  "is 
unrelated  to  what  you  are  taxing  within  the  state,  the  subsequent 
division,  though  it  may  lessen,  does  not  obliterate  the  evil.  The 
souhdness  of  the  dissenting  position  that  Ohio  is  taxing  values  in 
other  jurisdictions  depends  upon  the  assumption  that  the  Ohio 
property  of  express  companies  is  not  part  of  a  unit,  or  upon  the  fact 
that  more  of  the  whole  is  assigned  to  Ohio  than  rightly  belongs  to  it. 
Both  positions  are  relied  on  by  the  minority.  With  the  second  we 
are  not  here  concerned. ^^  The  majority  recognize  fully  that  there 
may  be  an  unjustifiable  apportionment  which  serves  to  draw  to 
Ohio  values  domesticated  elsewhere.  Certain  kinds  of  property 
are  not  distributable.  But  the  existence  of  such  property,  they 
say,  is  not  to  be  assumed.  "It  is  for  the  companies  to  present  any 
special  circumstances  which  may  exist,  and,  failing  their  doing  so, 
the  presumption  is  that  all  their  property  is  directly  devoted  to 
their  business,  which  being  so,  a  fair  distribution  of  its  aggregate 
value  would  be  upon  the  mileage  basis."  ^^  The  majority  opinion 
concludes  by  saying: 

"We  have  said  nothing  in  relation  to  the  contention  that  these  valua- 
tions were  excessive.  The  method  of  appraisement  prescribed  by  the  law 
was  pursued  and  there  were  no  specific  charges  of  fraud.  The  general 
rule  is  well  settled  that  'whenever  a  question  of  fact  is  thus  submitted  to 
the  determination  of  a  special  tribunal,  its  decision  creates  something 
more  than  a  mere  presumption  of  fact,  and  if  such  determination  comes 
into  inquiry  before  the  courtsTit  cannot  be  overthrown  by  evidence  going 

only  to  show  that  the  fact  was  otherwise  than  as  so  found  and  deter- 
mined.'" ^^ 

^  165  U.  S.  194,  248,  17  Sup.  Ct.  Rep.  305  (1897). 

^  This  is  considered  in  31  Harv.  L.  Rev.  772-75.  For  cases  requiring  the  state  to 
amend  the  apportionment  of  interstate  values,  see  Fargo  v.  Hart,  193  U.  S.  490,  24 
Sup.  Ct.  Rep.  498  (1904);  Louisville  &  N.  R.  Co.  v.  Greene,  244  U.  S.  522,  37  Sup. 
Ct.  Rep.  683  (1917),  and  Illinois  Central  R.  Co.  v.  Greene,  244  U.  S.  555,  37  Sup.  Ct. 
Rep.  697  (191 7). 

"  165  U.  S.  194,  227,  17  Sup.  Ct.  Rep.  305  (1897). 

^  Ibid.,  194,  229. 
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The  major  issue  in  the  case  was  the  propriety  of  the  rule  of  assess- 
ment prescribed,  rather  than  the  correctness  of  the  particular 
application.  The  validity  of  the  rule  depends  upon  a  judgment  as 
to  the  rightfulness  of  ever  including  earnings  from  interstate  com- 
merce in  assessments  for  state  taxation  and  upon  the  subordinate 
inquiry  whether  the  unit  rule  is  suitable  to  the  property  of  express 
companies.  The  first  inquiry  had  been  answered  in  pripr  decisions. 
The  second  only  was  novel,  and  that  was  novel  in  form  rather  than 
in  substance. 

Whether  the  horses  and  wagons  of  an  express  company  are  in- 
tegral parts  of  a  larger  unit  depends  upon  whether  you  Hke  to  think 
of  them  that  way.  Mr.  Justice  White  does  not.  "  What  unity  can 
there  be,"  he  asks,  "between  the  horses  and  wagons  of  an  express 
company  in  Ohio  with  those  belonging  to  the  same  company  situ- 
ated in  the  State  of  New  York? "  ^®  To  this,  the  majority  reply 
that  there  is  a  unity  of  use  and  management.  To  the  writer,  the 
answer  seems  a  bit  of  deceptive  word  painting.  Mr.  Justice  White 
says  that  it  "in  reality  declares  that  a  mere  metaphysical  or  in- 
tellectual relation  between  property  situated  in  one  State  and 
property  found  in  another  creates  as  between  such  property  a  close 
relation  for  the  purpose  of  taxation,"  ^^  Though  he  dislikes  the 
application  of  the  unit  rule  to  railroad  and  telegraph  property,  he 
holds  that  it  "is  necessarily  predicated  upon  the  physical  connec- 
tion of  such  property,"  ^^  and  insists  that  it  cannot  be  extended  to 
situations  where  the  unity  is  not  physical.  He  denies  that  the  cars 
of  the  Pullman  Company  were  regarded  as  items  in  a  unit,  and 
contends  that  the  issue  with  respect  to  them  was  solely  whether 
they  had  a  taxable  situs  in  Pennsylvania,  and  that  the  statement 
that  the  method  of  assessment  applied  to  them  was  "just  and 
equitable"  was  made  "with  reference  to  the  facts  held  to  exist  in 
the  case  before  the  court."  ^^  On  those  particular  facts,  he  finds 
that  the  tax  in  that  case  was  not  excessive. 

The  discussion  of  "relations,"  physical  and  metaphysical,  might 
easily  carry  us  to  realms  where  flight  for  a  lawyer  is  precarious. 
A  physicist  would  hardly  abandon  the  search  for  a  continuum  as 
soon  as  he  lost  the  nexus  of  iron  rails.    We  are  told  by  many  meta- 

*  165  U.  S.  194, 250, 17  Sup.  Ct.  Rep.  30s  (1897). 

•7  Ibid.  98  Ibid.  "  Ibid. 


INDIRECT  ENCROACHMENT  ON  FEDERAL  AUTHORITY     257 

physicians  that  all  relations  are  intellectual.  Whether  any  posited 
unity  is  imaginary  or  real  can  provoke  endless  debate.  But  these 
alluring  problems  can  be  dismissed  as  not  germane  to  the  present 
controversy.  Since  any  application  of  the  unit  rule  which  uses  as  a 
base  the  value  of  total  capital  stock  necessarily  imposes  taxation  on 
a  capitalization  of  earnings,  it  seems  futile  to  argue  whether  a  unity 
of  "use  and  management"  differs  from  a  physical  unity.  The  fact 
that  the  tangible  property  of  the  express  companies  in  Ohio  had  an 
independent,  easily  assessable  value  makes  it  less  easy  to  conceal 
the  fact  that  the  express  business  was  being  taxed.  But  the  dis- 
guise seems  apparent  enough  in  the  case  of  railroads  and  telegraphs. 
There  is  no  denying  that  part  of  Mr.  Justice  White's  opinion  which 
says  that  it  cannot  be  "contended  that  the  tax  here  involved  is  not 
a  tax  on  interstate  commerce,  in  view  of  the  fact  that,  from  the 
nature  of  the  criteria  of  value  adopted,  an  aliquot  part  of  the  avails 
and  receipts  of  the  company  of  every  kind  is  added  to  the  taxing 
value  in  the  State  of  Ohio."  ^''°  There  is  but  one  answer  to  the 
query  he  propounds: 

"How,  I  submit,  can  it  now  be  announced  that  there  is  an  imaginary 
unity  between  personal  property  widely  separated  because  that  property 
has  a  common  owner,  without,  at  the  same  time,  reversing  the  settled 
adjudications  of  this  court  on  the  subject  of  the  power  of  a  State  to  tax 
the  earnings  from  interstate  commerce?"  ^"^ 

The  answer  is  that  the  taxing  of  such  earnings  is  accomplished  in  a 
different  way  from  the  ways  previously  declared  unconstitutional. 
Whether  the  difference  makes  a  difference  is  another  question. 
The  court's  way  out  of  such  difficulties  is  to  distinguish  between 
direct  and  indirect  burdens  on  interstate  commerce.  But  such 
distinctions  have  to  be  fortified  by  something  more  than  afibdng 
labels.  Not  infrequently  the  labels  are  masks  for  changed  views 
of  policy.  Yet  in  many  cases  they  express  substantial  differences 
of  effect.  Whether  they  do  in  the  present  instance  will  be  con- 
sidered later. 

The  opinion  of  Chief  Justice  Fuller  hardly  touches  the  question. 
But  the  case  did  not  end  here.  The  attorneys  for  the  companies 
presented  a  petition  for  a  rehearing,  fortified  by  elaborate  argu- 

100  165  U.  S.  194,  248-49,  17  Sup.  Ct.  Rep.  30s  (1897). 
1°^  Ihid.,  194,  251-52. 
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ment.  They  concede  the  propriety  of  assessing  raihroad,  telephone 
and  telegraph  companies  by  the  unit  rule,  for  the  reason  that  there 
is  no  other  feasible  method  of  finding  the  value  of  property  of  this 
nature.  But  horses  and  wagons,  they  say,  have  an  easily  ascer- 
tainable pecuniary  value.  They  are  worth  no  more  to  an  express 
company  than  to  anyone  else.  It  is  improper  to  impute  to  them 
the  earnings  of  the  business  in  which  they  are  used,  for  they  might 
be  dispensed  with  and  the  earnings  still  continue.  By  hiring  others 
to  care  for  local  deliveries,  and  by  renting  furniture,  etc.,  instead 
of  owning  it,  the  express  companies  might  divest  themselves  of  all 
that  Ohio  purported  to  tax,  and  could  still  carry  on  the  business 
with  substantially  equal  success.  The  small  amount  of  the  tangible 
property  in  Ohio  contributes  almost  nothing  to  the  values  which 
Ohio  has  assessed  against  it.^**^ 

To  this,  Mr.  Justice  Brewer,  in  denying  the  motion  for  a  re- 
argument,^"^  answers  that  what  Ohio  was  taxing  was  not  alone 
the  tangible  property  of  the  company  in  Ohio,  but  the  intangible 
as  well.^"^    He  does  not  appear  to  insist  that  the  Ohio  legislature 

•o*  The  petition  for  a  rehearing  is  printed,  apparently  in  full,  in  i66  U.  S.  185, 186-2 1 7 
and  41  L.  Ed.  966-76. 

!<»  Adams  Express  Co.  v.  Ohio  State  Auditor,  i66  U.  S.  185,  17  Sup.  Ct.  Rep.  604 
(1897). 

^°*  Mr.  Justice  Miller  had  previously  regarded  taxes  assessed  by  the  unit  rule  as 
taxes  on  intangible  property  in  State  Railroad  Tax  Cases,  note  23,  supra.  See  page 
238,  239,  supra.  In  these  cases,  however,  the  interstate  commerce  question 
was  not  raised.  On  the  same  day  that  the  opinion  denying  a  rehearing  in  the  Adams 
Express  case  was  handed  down,  the  court  rendered  two  other  decisions  involving  the 
same  point. 

Adams  Express  Co.  v.  Kentucky,  166  U.  S.  171,  17  Sup.  Ct.  Rep.  527  (1897)  sus- 
tained what  purported  to  be  a  tax  on  the  franchises  of  the  company,  measured  in  the 
same  way  as  the  Ohio  taxes.  Since  the  Adams  Express  Co.  was  a  joint-stock  com- 
pany without  any  corporate  franchise,  the  minority  contended  that,  even  if  the  doc- 
trine of  the  Ohio  cases  were  accepted,  it  did  not  apply  here,  because  the  only  franchise 
that  could  be  conceived  of  as  the  subject  of  taxation  was  one  to  be  inferred  from  the 
proposition  that  the  right  to  do  interstate  commerce  in  Kentucky  resulted  frpm  the 
assent  of  the  state,  and  that  such  a  proposition  was  obviously  opposed  to  the  settled 
course  of  decision.  Some  reliance,  too,  was  placed  on  the  fact  that  the  Ohio  tax  was 
at  the  rate  of  $250  per  mile  while  the  Kentucky  tax  was  at  the  rate  of  $764  per  mile. 
The  majority,  however,  called  the  tax  in  effect  one  on  intangible  property,  Chief 
Justice  Fuller  observing:  "We  agree  with  the  Circuit  Court  that  it  is  evident  that  the 
word  'franchise'  was  not  employed  in  a  technical  sense,  and  that  the  legislative  inten- 
tion is  plain  that  the  entire  property,  tangible  and  intangible,  of  all  foreign  and  domestic 
corporations,  and  all  foreign  and  domestic  companies  possessing  no  franchise,  should 
be  valued  as  an  entirety,  the  value  of  the  tangible  property  be  deducted,  and  the  value 
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realized  the  fact.  The  point  is  introduced  by  saying  that  the 
argument  on  behalf  of  the  companies  that  their  horses,  wagons, 
etc.,  constitute  their  only  property  in  Ohio  ''practically  ignores 
the  existence  of  intangible  property,  or  at  least  denies  its  HabiHty 
for  taxation."  ^"^  "To  ignore  this  intangible  property,"  continues 
the  opinion,  "or  to  hold  that  it  is  not  subject  to  taxation  at  its 
accepted  value,  is  to  eliminate  from  the  reach  of  the  taxing  power  a 
large  portion  of  the  wealth  of  the  country."  "^  The  learned  justice 
points  out  the  existence  of  an  excess  of  value  over  that  of  tangible 
property,  and  asks:  "What  gives  this  excess  of  value?"  "^  The 
answer  is  that  it  is  "obviously  the  franchises,  the  privileges  the 
company  possesses  —  its  intangible  property."  ^°^ 

This  is  not  to  be  quarreled  with,  but  what  perplexes  is  the  task 
of  reconciling  this  with  the  earlier  statement  that  "no  state  can 
interfere  with  interstate  commerce  through  the  imposition  of  a 
tax,  by  whatever  name  called,  which  is  in  effect  a  tax  for  the  privi- 
lege of  transacting  such  commerce."  ^°^  What  Mr.  Justice  Brewer 
seems  to  regard  as  a  resolution  of  the  difficulty  seems  to  the  writer 
nothing  but  a  contradiction  of  the  earlier  statement.  That  state- 
ment was  given  as  the  repeated  affirmation  of  the  court.  It  is 
followed  by  the  sentence:  "And  it  has  as  often  been  affirmed  that 
such  restriction  on  the  power  of  a  State  to  interfere  with  interstate 
commerce  does  not  in  the  least  abridge  the  right  of  a  State  to  tax  at 

of  the  intangible  property  thus  ascertained  .  .  .  should  be  assessed  on  the  basis  of 
their  lines  within  and  without  the  State."    (166  U.  S.  150,  180.)     y 

Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct.  Rep.  532  (1897), 
sustained  a  similar  tax  on  that  part  of  the  intangible  property  of  a  company  owning 
an  interstate  bridge  which  was  deemed  to  be  within  Kentucky.  Chief  Justice  Fuller 
declared  that  the  tax  clearly  was  not  on  the  interstate  business  carried  on  over  the 
bridge,  because  the  bridge  company  did  not  transact  any  such  business,  it  being 
carried  on  by  others  who  paid  toUs  for  the  use  of  the  bridge,  thus  bringing  the  case 
within  Erie  Railroad  v.  Pennsylvania,  note  71,  supra.  Mr.  Justice  White  distin- 
guished the  Erie  case  because  the  railroad  there  involved  lay  wholly  within  the  limits 
of  a  single  state.  The  pith  of  his  dissent  is  as  follows:  "It  being  beyond  dispute, 
therefore,  that  the  sum  of  taxation  in  this  case  was  fixed  almost  exclusively  by  the 
gross  earnings  from  interstate  commerce,  who,  may  I  ask,  can  point  out  the  distinction 
between  taxing  the  gross  earnings  derived  from  interstate  commerce  and  taxing  a 
valuation  based  on  such  earnings?"  (166  U.  S.  150,  165). 

The  division  of  opinion  in  these  two  cases  was  the  same  as  that  in  the  Ohio  cases. 

i<»  166  U.  S.  185,  218,  17  Sup.  Ct.  Rep.  604  (1897.) 

'<»  Ibid.,  185,  219. 

»"  Ibid.,  185,  220.  "8  ijnd. 

^o' Ibid.,  1S5,  21S. 
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their  fuD  value  all  the  instrumentalities  used  for  such  commerce."  "° 
The  contradiction  plainly  appears  when  it  is  said  that  intangible 
property  is  taxable  and  that  "it  matters  not  in  what  this  intangible 
property  consists  —  whether  privileges,  corporate  franchises,  con- 
tracts or  obUgations."  ^^^ 

The  rest  of  Mr.  Justice  Brewer's  opinion  consists  of  forceful 
argument  why  this  intangible  property  should  be  taxed  for  what 
it  is  actually  worth.  "Substance  of  right  demands  that  whatever 
be  the  real  value  of  any  property,  that  value  may  be  accepted  by 
the  State  for  the  purpose  of  taxation,  and  this  ought  not  to  be 
evaded  by  any  mere  confusion  of  words."  "^  Acciunulated  wealth, 
it  is  said,  will  laugh  at  the  crudity  of  tax  laws  which  reach  only 
tangible  property  and  ignore  that  which  is  intangible."^  After 
pointing  out  that  the  tangible  property  of  the  Adams  Express 
Company  was  valued  at  about  $4,000,000,  while  its  stock  would 
sell  for  over  $16,000,000,  Mr.  Justice  Brewer  continues: 

"  But  what  a  mockery  of  substantial  justice  it  would  be  for  a  corpora- 
tion, whose  property  is  worth  to  its  stockholders  for  the  purpose  of  income 
and  sale  $16,800,000,  to  be  adjudged  liable  for  taxation  upon  only  one 
fourth  of  that  amount.  The  value  which  property  bears  in  the  market, 
the  amount  for  which  its  stock  can  be  bought  and  sold,  is  the  real  value. 
Business  men  do  not  pay  cash  for  property  in  moonshine  or  dreamland. 
They  buy  and  pay  for  that  which  is  of  value  in  its  power  to  produce  in- 
come, or  for  purposes  of  sale."  "^ 

With  this  let  us  cordially  agree.  Ohio  was  not  venturing  into 
moonshine  or  dreamland  to  find  the  value  which  it  taxed.  If  its 
method  of  apportionment  was  just,  it  was  not  venturing  outside  of 
Ohio."*    But  its  excursion  into  the  realm  of  the  intangible  was  an 

"0  166  U.  S.  185,  218, 17  Sup.  Ct.  Rep.  604  (1897). 

"1  Ibid.,  185,  219. 

"2  Ibid,,  185,  221. 

1"  Ibid. 

"<  Ibid.,  185,  222. 

*"  On  the  situs  of  this  property  without  location,  Mr.  Justice  Brewer  said:  "Where 
is  the  situs  of  this  intangible  property?  Is  it  simply  where  the  home  oflBce  is,  where  is 
found  the  central  directing  thought  which  controls  the  workings  of  the  great  machine, 
or  in  the  State  which  gave  it  its  corporate  franchise;  or  is  that  intangible  property 
distributed  wherever  its  tangible  property  is  located  and  its  work  is  done?  Clearly, 
as  we  think,  the  latter.  .  .  .  But  the  franchise  to  be  is  only  one  of  the  franchises  of 
a  corporation.    The  franchise  to  do  is  an  independent  franchise,  or  rather  a  combina- 
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entry  into  the  field  of  interstate  commerce,  and  the  Supreme  Court 
would  have  done  well  to  recognize  it  more  frankly  and  to  find  a 
way  to  justify  it  that  breathed  none  of  the  atmosphere  of  that 
moonshine  and  dreamland  which  is  referred  to  as  the  bourne  in 
which  business  men  do  not  invest. 

Such  justification  is  by  no  means  difficult.  The  brief  of  Mr. 
Carter  on  behalf  of  the  express  companies  gave  the  court  a  clue  to 
the  most  solid  of  reasons  for  sustaining  the  tax  which  that  brief 
condemned.  For  Mr.  Carter  was  a  jurist  as  well  as  an  advocate. 
And  in  the  present  instance  he  analyzed  the  problem  for  us  most 
helpfully.  The  basis  for  the  general  doctrine  of  the  immunity  of 
interstate  commerce  from  state  taxation,  he  states  as  follows: 

"There  is  no  constitutional  provision  in  terms  forbidding  the  States 
to  impose  burdens  by  way  of  taxation  upon  interstate  commerce.  The 
prohibition  is  a  necessary  implication  arising  from  the  fact  that  the  sub-- 
ject-matter  is  one  placed  exclusively  under  the  sovereign  control  of  Con- 
gress, and  the  imposition  of  burdens  upon  it  by  the  States,  whether  by 
taxation  or  otherwise,  would  be  a  denial  of  that  sovereignty  and  false 
assumption  by  the  States  of  a  power  over  it,  which,  if  it  existed,  might  be 
so  exercised  as  to  destroy  it."  "^ 

And  then  he  adds  the  significant  qualification: 

"There  is  one  necessary  exception  to  the  rule  that  the  States  cannot 
tax  interstate  commerce.  Inasmuch  as  the  existence  of  the  States  is 
necessary  to  the  existence  of  interstate  commerce,  that  ordinary  system 
of  taxation  which  is  necessary  to  the  existence  of  the  States,  namely, 
taxation  upon  all  property  within  them,  must  be  permitted,  and  the 
property  employed  in  interstate  commerce  is  not  to  be  exempted.  This 
exception  is,  indeed,  rather  apparent  than  real;  for  where  no  burden  can 
be  put  upon  property  employed  in  interstate  commerce  without  being 
at  the  same  time  put  upon  all  other  property,  interstate  commerce  is  not 
really  burdened.  Were  it  not  subject  to  taxation  in  this  form  the  effect 
would  be  to  confer  upon  it  an  affirmative  advantage  equivalent  to  a 
pecuniary  bounty  equal  to  the  amount  of  the  tax  from  which  it  is 
exempted."  "^ 

tion  of  franchises,  embracing  all  things  which  the  corporation  is  given  power  to  do, 
and  this  power  to  do  is  as  much  a  thing  of  value  and  a  part  of  the  intangible  property 
of  the  corporation  as  the  franchise  to  be.  Franchises  to  do  go  wherever  the  work  is 
done."    (166  U.  S.  185,  223-24). 

"»  165  U.  S.  194,  217,  41  L.  Ed.  694  (1897.) 

"^  Ibid.,  194,  217-18. 
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Manifestly,  what  is  true  of  property  used  in  interstate  commerce 
is  equally  true  of  business  that  is  interstate  commerce.  If  such 
business  is  exempted  from  burdens  which  local  business  has  to  bear, 
it  is  thereby  given  a  bounty  to  the  extent  of  the  exemption.  Mr. 
Carter's  point  is  that  a  tax  is  not  a  burden  on  interstate  commerce 
unless  it  discriminates  against  that  commerce.  It  would  probably 
be  safer  to  say  that  such  burden  on  interstate  commerce  as  non- 
discriminatory taxation  may  impose  is  not  sufficiently  serious  to  be 
accounted  a  regulation.  Such  taxation  is  forbidden  by  no  explicit 
language  in  the  Constitution.  The  exemption  of  interstate  com- 
merce from  state  taxation  arises  by  implication  only,  and  the  im- 
plication should  not  be  carried  to  the  point  of  compelling  the  states 
to  confer  positive  benefits  on  interstate  commerce  by  discrimina- 
tions in  its  favor. 

Mr.  Carter  apparently  appreciated  the  applicability  of  his  con- 
cession to  taxes  on  business,  for  he  hastens  to  add  that  "a  tax  in  any 
other  form  [than  a  tax  on  property]  cannot  be  thus  equalized  over 
all  private  interests,  and,  if  allowed,  would  be,  or  might  easily  be 
made  to  be,  an  especial  burden."  "^  Here  is  the  crucial  difficulty 
in  the  problem.  In  Ohio,  express  companies  were  taxed  on  the  basis 
of  their  income-producing  capacities,  while  many  other  businesses 
were  assessed  on  a  less  onerous  basis.  Was  there  not  therefore 
necessarily  a  discrimination  against  the  express  companies  and  the 
interstate  commerce  which  they  carried  on?  In  one  sense,  of  course, 
there  is  always  discrimination,  wherever  there  is  difference  of  treat- 
ment. The  requirement  of  absolute  uniformity  is,  however,  utterly 
impracticable.  The  rule  of  "reasonable  classification"  which  the 
court  has  been  compelled  to  adopt  in  applying  the  equal-protection 
clause  "^  seems  necessary  also  in  passing  upon  issues  of  alleged 
discrimination  raised  under  other  constitutional  clauses.  But 
the  Express  cases  were  wisely  decided  only  if  they  can  be  brought 
within  the  rule  of  reasonable  classification. 

The  theories  of  both  the  majority  and  the  minority  avoided  explicit 
analysis  of  this  element  in  the  situation.  Chief  Justice  Fuller  quoted 
a  portion  of  the  opinion  of  the  state  court  which  made  the  point 
that  the  earning  capacity  of  real  estate  determines  its  assessable 


"8  i6s  U.  S.  194,  218,  41  L.  Ed.  694  (1897). 
"'  See  Missouri  v.  Lewis,  loi  U.  S.  22  (1879). 
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value.^^°  But  the  tax  in  question  was  not  on  the  real  estate  of  the 
express  companies,  for  that  was  assessed  separately,  and  the  assess- 
ment then  deducted  from  the  value  of  the  "total  property"  deter- 
mined by  the  use  of  the  unit  rule.  Mr.  Justice  White's  dissenting 
opinion  touches  upon  what  ought  to  be  the  determining  element  in 
the  case,  when  it  points  out  that  if  the  unit  rule  is  good  for  express 
companies,  it  ought  also  to  be  appHed  to  bankers  and  merchants. 
But  this  is  adduced  in  support  of  the  contention  that  the  tax  is  not 
confined  to  tangible  property  within  the  state  but  falls  also  on  all 
kinds  of  property  without  the  state.  That  the  assessment  on  the 
express  companies  greatly  exceeded  "the  true  value  in  money"  of 
their  tangible  chattels  within  the  state  was  fully  recognized  in  the 
opinion  denying  a  rehearing,  in  which  this  excess  was  called  the 
intangible  property  of  the  company.  What  should  then  have  been 
discussed  was  the  question  whether  the  intangible  property  of  the 
express  companies  was  taxed  no  more  heavily  than  that  of  others. 
The  answer  to  the  question  depends  upon  whether  similar  busi- 
ness taxes  were  imposed  on  other  businesses.  Only  by  a  general 
state-wide  income  tax  can  differences  of  treatment  be  avoided. 
And  Ohio  had  no  general  income  tax.  Certainly  the  intangibles 
of  the  express  companies  were  discriminated  against  in  favor  of 
intangibles  enjoyed  by  many  other  businesses.  But  the  doctrine 
of  reasonable  classification  ought  to  go  far  enough  to  say  that  it  is 
not  necessary  to  treat  express  companies  in  the  same  way  as  other 
businesses  that  come  into  no  competition  with  them.  It  can  hardly 
be  called  a  discrimination  against  interstate  commerce  to  tax  express 
companies  more  heavily  than  farmers.  On  the  other  hand,  express 
companies  may  suffer  if  merchants  escape  what  they  must  endure. 
An  increase  in  the  cost  of  interstate  transportation  by  taxation  of 
express  companies  may  well  reduce  the  volume  of  that  kind  of 
interstate  commerce  to  the  resulting  increase  of  sales  over  the 
counters  of  local  merchants.  The  Ohio  tax  on  express  companies 
might  discriminate  against  interstate  commerce  even  though 
similar  taxes  were  imposed  on  all  engaged  in  any  form  of  trans- 
portation, intra-state  or  interstate.  But  the  court  was  excused 
from  considering  these  possibilities  in  dealing  with  the  Ohio  cases, 
since  they  were  not  specifically  pressed  and  supported  by  evidence. 

^0  165  U.  S.  194,  225,  17  Sup.  Ct.  Rep.  305  (1897). 
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It  may  well  insist  that  the  complainants  are  under  the  same  burden 
to  establish  the  existence  of  discrimination  as  to  show  flaws  in  the 
rule  of  apportionment.  But  it  does  not  appear  that  the  materiality 
of  the  point  was  recognized. 

This  of  course  does  not  establish  that  the  cases  were  imwisely 
decided.  A  court  cannot  insist  on  an  ideal  system  of  state  taxation, 
if  such  a  thing  can  exist  outside  the  minds  of  the  doctrinaire.  A 
rough  approximation  to  fair  treatment  of  interstate  commerce  is 
all  that  can  reasonably  be  required.  It  does  not  appear  that  the 
interstate  business  of  express  companies  was  in  any  way  discrimi- 
nated against  in  favor  of  any  direct  competitor  engaged  solely  in 
local  carriage.  Such  discrimination  against  interstate  commerce 
as  the  entire  taxing  system  of  the  state  may  have  resulted  in,  was 
probably  remote,  indirect,  and  practically  negligible.  The  Ohio 
taxes  and  others  like  them  seem  to  have  spared  the  express  com- 
panies and  their  interstate  business  for  other  foes  to  devour.  What 
Mr.  Justice  Brewer  has  to  say  about  the  possibility  that  the  deci- 
sion may  open  the  door  to  injustice  through  the  conflicting  action 
of  different  states  applies  as  well  to  the  possibility  that  Ohio  had 
laid  a  heavier  hand  on  some  interstate  commerce  than  on  some  that 
was  local.  "Such  possibilities,"  he  says,  "do  not  equal  the  wrong 
which  sustaining  the  contention  of  the  appellant  would  at  once 
do."  ^^^  Fine  spun  theories  about  possible  discrimination  may  be 
dismissed  in  the  same  way  that  Mr.  Justice  Brewer  deals  with  what 
he  calls  fine  spun  theories  about  situs  in  the  paragraph  with  which 
he  closed  his  opinion: 

"In  conclusion,  let  us  say  that  this  is  eminently  a  practical  age;  that 
courts  must  recognize  things  as  they  are  and  as  possessing  a  value  which 
is  accorded  to  them  in  the  markets  of  the  world,  and  that  no  fine  spun 
theories  about  situs  should  interfere  to  enable  these  large  corporations, 
whose  business  is  carried  on  through  many  States,  to  escape  from  bearing 
in  each  State  such  burden  of  taxation  as  a  fair  distribution  of  the  actual 
value  of  their  property  among  those  States  requires."  ^^ 

But  a  practical  age  demands  not  only  practical  decisions  but 
practical  opinions  to  support  them.  The  distinction  between  the 
intangible  property  of  an  interstate  carrier  and  its  franchises  and 
business  and  receipts  is  that  the  intangible  property,  as  Mr.  Justice 

^  166  U.  S.  185,  225,  17  Sup.  Ct.  Rep.  604  (1897).  ^  Ibid. 
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Brewer  estimates  it,  is  a  conception  that  embraces  the  economic 
value  of  all  the  elements  from  which  it  is  distinguished.  For  all 
his  professed  practicaHty,  Mr.  Justice  Brewer  reaches  his  goal  by- 
arbitrary  categories  and  by  distinctions  in  nomenclature  which  are 
not  distinctions  in  reality.  In  escaping  from  the  difficulties  in- 
herent in  the  notion  that  chattels  are  necessarily  worth  a  capitaliza- 
tion of  what  may  be  earned  by  their  use,  even  though  they  are  easily 
divorced  from  that  use  and  though  substitutes  for  the  use  are  readily 
available,  the  learned  justice  gets  into  new  difficulties  by  insisting 
that  a  tax  on  the  value  of  an  interstate  business  is  any  the  less  a 
tax  on  that  business  because  it  is  called  a  tax  on  intangible  property. 
Had  the  Supreme  Court  recognized  the  Ohio  tax  on  express  com- 
panies for  what  it  really  was,  and  held  that  Ohio  could  not  apply 
this  method  of  assessment  to  any  interstate  business  unless  it  also 
appHed  similar  methods  to  all  other  businesses,  we  might  not  have 
had  to  wait  so  long  for  the  beginnings  of  the  fiscal  reform  that  dis- 
regards intangibles  as  a  subject  of  taxation  and  looks  to  income  as 
the  best  expression  of  the  values  thus  disregarded,  and  therefore 
as  the  most  satisfactory  and  equitable  subject  from  which  to  derive 
the  necessary  funds  for  governmental  purposes. 

ij'o  be  continued.) 

Thomas  Reed  Powell. 
Columbia  University. 
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ACTIONS  AGAINST  THE  PROPERTY  OF 
SOVEREIGNS 

COURTS  and  text-writers  have  long  been  in  agreement  that  a 
sovereign  cannot  be  sued  in  his  own  courts  without  his  con- 
sent. It  has  also  been  generally  accepted  as  a  principle  of  inter- 
national law  that  courts  will  not  entertain  a  suit  against  a  foreign 
sovereign  if  objection  to  the  jurisdiction  is  made.  Out  of  these 
two  doctrines  the  rule  has  been  developed  that  the  public  property 
of  a  sovereign  falls  within  his  general  immunity.  This  last  rule 
has  become  of  great  importance  since  governments  in  recent  years 
have  widely  extended  the  scope  of  their  ownership  and  control. 

The  immunity  accorded  the  property  of  sovereigns  has  not  been 
limited  to  actions  which  have  as  their  object  an  adjudication  of 
title  that  shall  be  binding  upon  the  "whole  world."  The  immu- 
nity has  also  attached  to  actions  which  attempt  to  reach  simply 
the  interest  which  particular  defendants  have  in  property.  The 
immunity,  therefore,  covers  both  actions  in  rem,  as  that  term  is 
used  in  admiralty,  and  actions  which  are  sometimes  called  actions 
in  rem,  but  are  perhaps  better  described  as  actions  quasi  in  rem. 

There  are  some  early  obscure  precedents  referred  to  by  Bynker- 
shoek,  but  the  first  case  of  any  significance  in  this  subject  is  The 
Exchange}  Marshall,  speaking  for  a  unanimous  court,  refused  to 
take  jurisdiction  of  a  libel  against  an  armed  ship  which  was  part 
of  the  French  naval  forces.  The  basis  of  his  decision  was  the  in- 
ternational comity  supposed  to  exist  between  nations,  according 
to  which  each  sovereign  waived  a  part  of  his  territorial  jurisdic- 
tion in  favor  of  every  other  sovereign.  The  reason  given  for  this 
custom  was  the  mutual  benefit  accruing  to  the  several  sovereigns 
from  the  impiied  agreement  to  respect  one  another's  dignity  and 
independence.  The  waiver  of  jurisdiction  was  said  to  be  made  in 
favor  of  the  person  of  the  sovereign,  his  ambassador,  his  armies 
passing  by  consent  through  another  country,  and  his  armed  ships 
coming  into  a  friendly  port. 

1  7  Cranch  (U.  S.)  ii6  (1812). 
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Marshall's  reasoning  was  fully  indorsed  by  the  English  Court  of 
Appeals  in  The  Parlement  Beige?'  The  case  was  a  libel  to  recover 
damages  for  a  collision  brought  against  a  ship  belonging  to  the  King 
of  Belgium  and  used  not  only  in  carrying  the  mails,  but  also  in 
transporting  passengers  and  freight  for  hire.  During  the  half 
century  since  The  Exchange  ^  there  had  been  a  great  growth  in  the 
body  of  the  law.  Whereas  Marshall  could  not  refer  to  a  single 
opinion  to  support  his  conclusions,  Lord  Esher  was  able  to  state 
that,  "exemption  from  interference  by  any  process  of  any  Court 
of  some  property  of  every  sovereign  is  admitted  to  be  a  part  of  the 
law  of  nations."  He  decided  that  the  principle  upon  which  this 
exemption  rested  was  the  implied  agreement  among  states  to  re- 
spect one  another's  absolute  independence  of  every  sovereign 
authority.  He^eld  that  this  principle  was  applicable  to  all  the 
property  of  any  state  destined  to  public  use.  An  additional  ground 
of  decision  was  that  seizure  of  property  by  admiralty  process  in- 
directly impleads  the  owner  of  the  property  and,  as  said  by  the 
court,  , 

"The  case  is,  upon  this  consideration  of  it,  brought  within  the  general 
rule  that  a  sovereign  authority  cannot  be  personally  impleaded  in  any 
court."  4 

The  first  case  to  consider  carefully  the  exemption  of  property 
of  the  local  sovereign  was  Briggs  v.  Light-Boats}  Three  vessels 
belonging  to  the  United  States  and  stated  to  be  in  their  possession, 
and  which  had  been  built  for  use  as  floating  government  Hght- 
ships,  were  held  not  subject  to  statutory  attachment  proceedings 
in  a  state  court.  Judge  Gray  reasoned  that  a  sovereign  cannot  be 
sued  in  his  own  courts  without  his  consent,  not  because  a  sovereign 
cannot  command  himself,  but  because  he  must  be  free  to  perform 
his  governmental  functions.  His  property,  Ukewise,  must  be  free 
from  court  control  because  it  is  an  instrument  of  government.* 

2  5  P.  D.  197  (1880).  3  Supra. 

*  American  Courts  of  Admiralty  would  probably  not  accept  Lord  Esher's  second 
conclusion.  The  American  rule  is  that  a  collision  gives  to  the  party  injured  a  right 
in  rem  in  the  offending  ship  without  regard  to  personal  responsibility,  the  ship  itself 
being  considered  the  wrongdoer.    The  Barnstable,  181  U.  S.  464,  467  (1901). 

^  II  AUen  (Mass.)  157  (1865). 

8  Story,  J.,  in  United  States  v.  Wilder,  3  Sumner  (U.  S.)  308  (1838),  took  the  view 
that  in  cases  of  salvage  or  general  average  the  argument  ah  inconvenienti  in  favor 
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The  property  of  a  republic  must  be  presumed  to  be  intended  for  the 
public  purposes  of  government,  and  courts  cannot  pass  judgment 
upon  the  comparative  importance  of  the  sovereign  powers  of  the 
United  States. 

A  few  years  later  the  United  States  Supreme  Court  held  in  The 
Davis  ^  that  cotton  of  the  United  States  being  shipped  on  a  private 
vessel  could  be  libeled  for  salvage  services  rendered  in  saving  it. 
The  court  indicated  that  the  reason  for  the  exemption  of  prop- 
erty of  the  local  sovereign  was  to  "prevent  any  unseemly  conflict 
between  the  court  and  the  other  departments  of  the  government." 
Only  property  in  the  actual  possession  of  some  officer  charged  on 
behalf  of  the  government  with  its  control  was  held  to  be  free  from 
court  process.  The  court  cited  as  its  only  authority  Briggs  v. 
Light-Boats.^  In  that  case  at  the  time  of  the  attachment  all  the 
vessels  were  still  at  the  builder's  wharf  and  one  of  them  had  not 
received  any  crew  on  board.  It  would  therefore  appear  that  this 
vessel  was  not  in  the  government's  possession  within  the  meaning 
of  The  Davis. ^  Moreover,  the  Supreme  Court,  speaking  through 
Justice  Field  in  The  Siren,^'^  had  previously  in  a  strong  dictum  in- 
dorsed a  different  doctrine.    The  court  then  said: 

"It  is  a  familiar  doctrine  of  the  common  law,  that  the  sovereign  cannot 
be  sued  in  his  own  courts  without  his  consent.  The  doctrine  rests  upon 
reasons  of  public  policy;  the  inconvenience  and  danger  which  would 
follow  from  any  different  rule.  .  .  . 

"The  same  exemption  from  judicial  process  extends  to  the  property 
of  the  United  States,  and  for  the  same  reasons." 

The  decision  in  The  Davis  ^^  might  have  been  reached  on  other 
grounds  if  the  court  had  distinguished  between  property  engaged, 
and  property  not  engaged,  in  the  public  service.^     Every  con- 

of  an  action  in  rem  against  government  property  was  stronger  than  that  opposed  to 
it.    His  dictum  that  such  actions  could  be  brought  is  out  of  hne  with  the  authorities. 
7  lo  Wall.  (U.  S.)  IS  (1869).  8  Supra. 

^  Supra. 

"  7  Wall.  (U.  S.)  152  (1868). 

^1  Supra. 

12  The  explanation  which  Waite,  C.  J.,  in  The  Fidelity,  16  Blatch.  (U.  S.)  569  (1879), 
gave  of  the  decision  in  The-  Davis  was  that  the  property  libeled  was  not  devoted 
to  a  public  use.  The  cotton  had  been  collected  under  the  Abandoned  and  Captured 
Property  Act  and  was  being  shipped  to  New  York  for  sale  so  that  the  proceeds  might 
go  into  the  Treasury. 
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stitutional  use  of  property  must  be  conclusively  presumed  to  be 
public,  but  government  ownership,  apart  from  active  use  in  the 
business  of  government,  should  not  necessarily  impute  to  prop- 
erty a  public  character.  In  the  enforcement  of  judgments  against 
municipal  corporations  a  distinction  is  commonly  made  between 
property  owned  for  profit  and  charged  with  no  pubUc  trusts  or 
uses,  which  may  be  sold  on  execution;  and  property  used  for  public 
purposes,  such  as  hospitals,  fire  engines,  waterworks,  and  the  like, 
which  is  exempt  from  execution.^^  This  distinction  is  applicable 
to  cases  against  the  property  of  sovereigns,  and  government  use 
furnishes  a  more  rational  and  less  fortuitous  test  than  government 
possession. 

The  English  Privy  Coimcil  has  disregarded  the  rule  laid  down 
in  The  Davis}^  Young  v,  S.  S.  Scotia  ^^  was  a  libel  filed  against  a 
ship  belonging  to  the  Canadian  goveriunent.  It  was  argued  that 
at  the  time  of  the  libel  the  boat  was  still  in  the  possession  of  the 
builders,  but  the  Lord  Chancellor  said  that  the  question  of  the 
possession  of  the  Crown  was  immaterial. 

In  an  earlier  case  involving  the  property  of  a  foreign  sovereign 
the  English  Court  of  Appeals  did  not  even  notice  the  question  of 
possession,  Vavasseur  v.  Krupp  ^^  was  an  action  for  infringement 
of  patent  rights,  the  plaintiff  seeking  an  injunction  to  prevent  the 
removal  of  certain  shells  owned  by  the  Mikado  of  Japan  and  in 
the  possession  of  commercial  agents.  The  court  refused  to  grant 
an  injunction  and  James,  L.  J.,  refers  to  the  plaintiff's  action  as 
"one  of  the  boldest  I  have  ever  heard  of  as  made  in  any  Court  in 
this  country." 

The  Massachusetts  court  has  taken  the  same  position.  In 
Mason  v.  Intercolonial  Railway,^''  in  an  action  by  trustee  process, 
trustees  were  summoned  as  having  in  their  possession  property  of 
the  defendant  railway,  which  in  turn  belonged  to  the  King  of 
England.  In  holding  there  was  no  jurisdiction  the  opinion  quoted 
from  and  relied  on  the  leading  cases  of  actions  in  rem  against  the 
property  of  a  sovereign, 

"  3  Dillon,  Municipal  Corporations,  5  ed.,  §  992;  3  McQmLLEN,  Municipal 
Corporations,  §1160. 
"  Supra. 

«  [1903I  A.  C.  501.  «  9  Ch.  D.  351  (1877). 

"  197  Mass.  349  (1908), 


270  HARVARD  LAW  REVIEW 

Two  cases  of  libel  for  salvage  services  arising  in  federal  district 
courts,  Long  v.  The  Tampico  ^^  and  The  Johnson  Lighterage  Co., 
No.  24,^^  have  followed  The  Davis  ^°  where  the  property  proceeded 
against  belonged  to  a  foreign  government.  In  the  latter  case  the 
court  declared  the  principle  on  which  immunity  is  granted  is  the 
same  whether  it  is  the  domestic  or  a  foreign  sovereign  that  is 
involved.     The  correctness  of  this  statement  needs  examination. 

It  is  evident  from  Marshall's  opinion  in  The  Exchange  ^^  that  he 
regarded  the  various  kinds  of  immunity  accorded  foreign  sovereigns 
as  matters  of  grace  or  comity.  But  in  United  States  v.  Clarke  ^ 
Marshall  stated  it  as  a  matter  of  "common  right"  that  the  United 
States  could  not  be  sued.  In  Lord  Esher's  time  the  immimity  of 
foreign  sovereigns  and  their  property  was  recognized  as  a  right, 
but  this  right  was  simply  the  outgrowth  of  international  practice. 
It  is  reasonably  clear,  therefore,  that  the  courts  did  not  regard  the 
inamunity  of  foreign  sovereigns  as  a  mere  matter  of  deduction  from 
the  well-settled  immunity  of  the  domestic  sovereign.  The  im- 
munity accorded,  moreover,  has  different  bounds  in  the  two  cases. 
In  the  immunity  of  the  local  state  there  can  be  found  nothing  anal- 
ogous to  the  immunity  given  under  certain  circumstances  to  the 
private  servants  of  a  foreign  ambassador. 

It  is  said  that  the  principle  governing  both  cases  is  the  same  since 
immunity  is  granted  out  of  respect  for  the  "independence  of  sov- 
ereign authority."  In  so  far  as  this  phrase  expresses  the  policy 
underlying  the  decisions,  it  merely  cloaks  the  difference  between 
them.  In  cases  involving  the  local  sovereign  it  represents  the 
state's  need  for  executive  freedom  from  harassing  litigation.  In 
cases  involving  the  foreign  sovereign  it  indicates  the  desire  to 
avoid  international  friction  by  substituting  diplomatic  negotiations 
for  the  decrees  of  local  tribunals. 

The  decisions  of  the  federal  courts  based  on  The  Davis  ^  must 
be  considered  contra  to  the  current  of  authority  in  international 
law.^*    In  view  of  the  fact  that  the  law  has  always  favored  salvage 

18  16  Fed.  491  (1883).  "  231  Fed.  365  (1916). 

M  Supra.  21  Supra. 

«  8  Pet.  (U.  S.)  436  (1834).  ^  Supra. 

**  See  the  statement  in  Hall,  Inteiinational  Law,  7  ed.,  211:  "If  in  a  question 
with  respect  to  property  coming  before  the  courts  a  foreign  state  shows  the  property 
to  be  its  own,  and  claims  delivery,  jurisdiction  at  once  fails,  except  in  so  far  as  it  may 
be  needed  for  the  protection  of  the  foreign  state." 
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claims,^^  the  way  still  lies  open  to  the  courts  to  restrict  the  au- 
thority of  these  cases  to  salvage  claims.  In  The  Florence  H.,^^  how- 
everj  Judge  Learned  Hand  expressed  the  opinion  that  the  same 
principles  apply  to  every  kind  of  action  brought  in  invitum  against 
a  sovereign. 

The  question  whether  immimity  attaches  to  the  ship  of  a  foreign 
sovereign  used  for  trading  purposes  was  at  one  time  somewhat 
doubtful.  Sir  R.  Phillimore  in  The  Charkieh  ^^  advanced  the  view 
that  no  immimity  would  be  granted  a  trading  vessel.  The  case 
before  him  was  a  ship  belonging  to  the  Khedive  of  Egypt.  Al- 
though the  cases  do  not  appear  to  have  made  any  distinction  be- 
tween personal  and  governmental  sovereigns,  it  might  be  urged 
that  property  of  the  former  embarked  in  commercial  enterprises 
was  used  for  private  ends,  while  property  of  a  state  engaged  in 
commerce  must  ordinarily  be  regarded  as  vested  with  a  public 
character. 

In  The  Parlement  Beige  ^^  Lord  Esher  decided  that  the  immunity 
of  a  national  ship  is  not  lost  because  of  its  partial  use  for  trading 
purposes.  In  The  Jassy  ^^  the  court  refused  to  take  jurisdiction  of 
an  action  against  a  ship  belonging  to  the  Roumanian  government 
and  used  in  connection  with  the  state  railway.  The  ship  which 
was  held  immune  in  The  Eolo  ^°  was  carrying  a  cargo  of  iron 
ore  to  be  delivered  tg  private  consignees  to  be  made  up  into  war 
material  for  the  ItaHan  government. 

The  American  cases  have  also  failed  to  follow  Sir  R.  Phillimore's 
dictum.  In  Mason  v.  Intercolonial  Railway  ^^  the  Massachusetts 
court  refused  to  take  jurisdiction  of  an  action  by  trustee  process 
summoning  trustees  who  had  in  their  possession  property  of  a 
foreign  sovereign.  In  The  Pampa  ^^  a  United  States  district  court 
held  exempt  from  arrest  an  Argentine  naval  transport  employed 

^  See  Benedict,  Admiralty,  4  ed.,  §  224:  "Salvage  service  is  highly  favored  in 
law,  in  all  commercial  countries,  from  motives  of  clear  public  policy  and  a  regard  to 
the  interests  of  commerce." 

!»  248  Fed.  1012  (1918). 

"  4  L.  R.  A.  &  E.  59  (1873). 

*^  Supra. 

=">  [1906]  P.  D.  170. 

»"  2  Ir.  78  (1918). 

*^  Supra. 

«  245  Fed.  137  (1917). 
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in  carrying  a  cargo  of  general  merchandise  belonging  to  private 
persons.  The  vessel  was  to  carry  on  its  return  voyage  material 
for  the  use  of  the  Argentine  Republic.  In  The  AUualita  ^^  the  ship 
at  the  time  the  Ubel  was  served  was  on  her  way  under  orders  of  the 
Italian  government  to  load  a  cargo  of  grain  and  rails  for  Italy. 
No  question  was  made  of  the  pubUc  use  of  the  vessel  although  she 
was  refused  immunity  on  other  grounds. 

The  most  recent  case  on  this  subject,  The  Maipo,^"^  holds  immune 
a  Chilean  naval  transport  which  the  government  as  the  result  of 
public  bidding  chartered  to  a  private  individual  for  commercial 
purposes.  The  court  assumed  that  the  foreign  government  may 
have  retained  possession  of  its  ship  through  its  naval  captain  and 
crew  for  the  very  purpose  of  keeping  the  vessel  immune  in  foreign 
ports.  This  circumstance  was  not  considered  important.  The 
result  and  effect  of  holding  the  vessel  immune  was  treated  as 
the  determining  factor  in  the  decision.  In  this  connection  Judge 
Mayer  said: 

"These  enterprises  may,  in  some  instances,  be  regarded  (technically 
speaking)  as  commercial,  but  may,  in  substance,  be  of  benefit  to  the 
people  at  large.  Time  is  of  vital  importance  to  every  ship,  of  whatever 
nationality,  which  sails  the  seas.  .  .  .  Whatever  loss  or  inconvenience, 
if  not  safeguarded  against,  might  thus  result  either  to  our  people  when 
dealing  with  foreign  ships  or  to  foreign  peoples  when  dealing  with  us,  is 
the  price  which  the  individual  is  paying  for  the  ultimate  benefit  of  his 
country." 

Cases  relating  to  property  of  the  domestic  sovereign  are  equally 
conclusive.  The  ship  libeled  in  Young  v.  S.  S.  Scotia  ^^  was  a 
ferry-boat  in  the  Canadian  government's  railway  system.  The 
Lord  Chancellor  treated  the  property  right  of  the  Crown  as  con- 
clusive of  the  court's  lack  of  jurisdiction.  In  The  Florence  H}^ 
Judge  Learned  Hand  recognized  the  public  character  of  a  ship 
which  at  the  time  it  was  libeled  was  chartered  to  the  Emergency 
Fleet  Corporation  and  was  engaged  in  loading  a  cargo  of  food  for 
the  French  government.  The  arrangement  between  the  Fleet 
Corporation  and  the  French  government  was  assumed  to  be  "no 
other  than  the  carriage  of  freight  for  hire." 

^  238  Fed.  909  (1916).  "  252  Fed.  627  (1918). 

^  Supra.  «  Supra. 
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Courts  could  scarcely,  consistently  with  the  general  principles 
which  have  guided  them,  refuse  immunity  to  the  ships  of  foreign 
nations  used  in  trade.  Sovereign  authority  would  shrink  to  small 
proportions  if  not  permitted  to  determine  what  uses  of  its  prop- 
erty are  pubHc.  To  inquire  into  the  use  of  property  declared  by  a 
foreign  sovereign  to  be  public  would  be  to  flout  the  dignity  of  sov- 
ereignty which  the  courts  have  declared  entitled  to  respect.  In 
The  Parlement  Beige  ^"^  the  sovereign's  statement  covering  the 
public  use  of  his  property  was  regarded  as  barring  inquiry,  and  in 
The  Exchange  ^^  the  court  refused  to  question  the  sovereign's  state- 
ment as  to  title. 

Certain  recent  EngHsh  cases  have  made  government  use  of 
private  property  the  basis  of  immunity.  The  Broadmayne  ^^  was 
an  action  in  rem  for  salvage  services  against  a  ship  requisitioned 
by  the  English  Crown.  The  requisitioning  was  a  compulsory 
hiring  which  left  title  and  possession  in  the  owners.  The  Court  of 
Appeal  made  an  order  forbidding  the  detention  of  the  ship  while 
under  requisition.  Swinfen  Eady,  L.  J.,  speaks  of  the  ship  as,  "in 
the  service  of  the  Crown,  and  as  such  exempt  from  process  of 
arrest."  Pickford,  L.  J.,  speaks  of  "the  right  of  the  Crown  not 
to  have  its  prerogative  interfered  with,  and  not  to  have  its  interest 
in  any  way  deteriorated."    Bankes,  L.  J.,  said, 

"The  vessel  whilst  the  requisition  lasts,  is  .  .  .  puUicis  usibus  destinata, 
and  as  such  not  liable  to  the  claims  or  demands  of  private  persons." 

In  this  case  the  English  court  appears  to  go  far  toward  adopting 
the  principle  enunciated  by  Judge  Gray  in  Briggs  v.  Light-Boats,^^ 
the  necessities  of  government.    As  he  there  said, 

"[It]  would  endanger  the  performance  of  the  public  duties  of  the  sov- 
ereign ...  to  submit  to  the  judicial  tribunals  the  control  and  disposi- 
tion of  his  public  property,  his  instruments  and  means  of  carrying  on 
the  government  in  war  and  peace,  and  the  money  in  his  treasury." 

The  case  on  this  basis  is  a  logical  extension  of  previous  doctrine. 
During  the  period  that  the  state  employs  and  controls  private 
property,  that  property  is  in  the  service  of  the  state  and  must  be 
treated  as  assimilated  with  the  public  property  of  the  state. 

"  Supra.  38  Supra. 

"9  [1916]  P.  D.  64.  «  II  AUen  (Mass.)  157,  162  (1865). 
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In  The  Messicano  ^^  Sir  Samuel  Evans,  following  the  authority 
of  The  Broadmayne  ^  without  discussion,  refused  to  allow  the  arrest 
of  a  private  ship  requisitioned  by  a  foreign  government  under  a 
hiring  arrangement.  The  Eolo  ^'  presented  similar  facts  and  the 
ship  was  released.  The  chief  point  argued  was  whether  the  vessel 
had  been  requisitioned  within  the  meaning  of  previous  cases.  On 
this  issue  O'Connor,  M.  R.,  said,  "As  I  understand  these  authori- 
ties they  govern  the  case  of  a  ship  sailing  under  the  order  of  a 
sovereign  State,  for  State  purposes,  and  for  a  limited  time." 

The  United  States  Circuit  Court  of  Appeals  upon  similar  facts 
reached  a  different  result.  In  The  Attualita,^  the  ship  which  was 
Hbelled  had  been  reqxiisitioned  by  the  Italian  Government,  but 
remained  in  the  custody  and  control  of  her  owners.  The  court  re- 
tained jurisdiction  of  the  hbel  on  the  ground  that  the  Italian  gov- 
ernment was  not  responsible  "at  law  or  in  morals"  for  the  acts  of 
the  libeled  ship.  The  court  overlooked  the  fact  that  when  a  foreign 
government  requests  the  release  of  a  ship  from  the  process  of  a 
foreign  court,  it  obligates  itself  "in  morals,"  as  fully  as  if  it  were 
the  owner,  to  answer  for  the  acts  of  the  ship.  The  case,  moreover, 
is  contra  to  the  dictum  of  Judge  Hough  in  The  Athanasios,^^  and 
the  dictum  of  Judge  Thompson  in  The  Luigi.^ 

The  system  under  which  our  government  is  operating  the  rail- 
roads is  very  similar  to  the  status  of  requisitioned  ships.  The 
same  features  exist  of  government  rental  from  private  owners  and 
of  private  management  under  government  direction.  President 
Wilson's  proclamation  of  December  26,  1917,  taking  possession 
and  control  of  rail  and  transportation  systems,  provided  that, 
except  with  the  prior  written  assent  of  the  director  of  railroads, 
there  should  be  no  attachment  levied  on  "any  of  the  property 
used  by  any  of  said  transportation  systems  in  the  conduct  of  their 
business  as  common  carriers."  Section  10  of  the  Act  approved 
March  21,  1918,  in  which  Congress  regulated  the  operation  of  the 
transportation  systems  while  under  federal  control,  provided 
that  "no  process,  mesne  or  final,  shall  be  levied  against  any  prop- 
erty under  such  Federal  control."    In  any  case  involving  proceed- 


«  32  T.  L.  R.  519  (1916).  *2  Supra. 

^  Supra.  **  Supra. 

«  228  Fed.  558  (1915).  *'  230  Fed.  493  (1916). 
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ings  against  a  ship  or  other  property  requisitioned  for  use  by  our 
government,  these  executive  and  legislative  precedents  touching 
the  requirements  of  eflScient  administration  are  entitled  to  great 
weight. 

When  a  sovereign  comes  into  court  as  plaintiff,  in  so  far  as  he 
seeks  relief  he  is  bound  by  the  usual  rules  governing  litigants.  He 
may  be  required  to  give  security  for  costs  ^^  and  he  may  be  met  by 
defenses,  set-offs  or  cross-bills  *^  incident  to  the  subject  matter  of 
the  action.  But  the  waiver  of  immunity  is  not  held  to  extend  to 
affirmative  relief  against  the  sovereign.  The  Supreme  Court  has 
held  that  the  set-offs  permitted  by  statute  to  be  asserted  against 
the  United  States  do  not  allow  any  judgment  to  be  rendered 
against  the  government,  although  it  may  be  judicially  determined 
that  the  government  is  indebted  to  the  defendant.^®  Foreign 
sovereigns  would  probably  be  accorded  the  same  immunity,  for 
in  their  aspect  as  plaintiffs  the  same  principles  apply  to  all  sov- 
ereigns alike. 

In  South  African  Republic  v.  Compagnie  Franco-Beige  ^°  the 
English  Court  of  Appeal  held  that  a  counterclaim  based  on  a 
transaction  independent  of  that  sued  on  could  not  be  asserted 
against  a  plaintiff  sovereign.  On  the  other  hand,  a  federal  district 
court  held  in  Kingdom  of  Roumania  v.  Guaranty  Trust  Co.,^^  that 
a  sovereign  suing  to  recover  a  deposit  could  be  interpleaded  against 
his  will  by  one  whose  claim  arose  independently  of  the  original 
deposit.  The  American  decision  seems  preferable.  The  courts 
may  well  regard  themselves  as  open  only  to  those  who  impUedly 
assent  to  having  complete  justice  done  with  respect  to  the  property 
sued  for  or  the  defendant  proceeded  against.  As  long  as  no  lia- 
bility beyond  the  bounds  of  the  litigation  is  imposed  on  the  sov- 
ereign, he  cannot  complain  that  his  prerogative  is  interfered  with. 

A  unique  case  in  this  subject  is  that  of  Von  Hellfeld  v.  Russian 
Government,^^  decided  in  1910  by  the  Prussian  Court  for  the  De- 
termination of  Jurisdictional  Conflicts.    Suit  was  originally  brought 

*''  Rothschild  v.  Queen  of  Portugal,  3  Y.  &  C.  594  (1839). 

*8  Duke  of  Brunswick  v.  King  of  Hanover,  6  Beav.  i  (1844) ;  United  States  v.  Proileau 
13  W.  Rep.  1062  (1865). 
«  United  States  v.  Eckford,  6  Wall.  (U.  S.)  484  (1867).      • 
w  [1898]  I  Ch.  190. 
"  244  Fed.  195  (1917). 
^  Decision  reported  in  5  Am.  Jour,  of  Int.  Law,  490  (1910). 
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by  Russia  in  the  German  court  at  Kiao-chau,  and  judgment  was 
rendered  against  Russia  on  a  coimterclaim  asserted  by  the  de- 
fendant. The  case  came  before  the  Prussian  court  on  the  question 
whether  execution  against  Russian  property  in  Berlin  could  issue 
on  this  judgment.  The  court  assumed  that  the  Russian  govern- 
ment had  submitted  itself  to  the  jurisdiction  of  the  Kiao-chau 
court  for  the  purpose  of  deciding  the  counterclaim.  It  held,  how- 
ever, that  this  submission  must  be  regarded  as  "limited  to  the 
judicial  determination  of  the  question  of  law  at  issue  between  the 
parties"  and  that  it  did  not  extend  "to  the  judicial  execution  of 
any  resulting  judgment."  The  court  said  the  fact  was  to  be  pre- 
mised that  a  renunciation  of  sovereignty  would  take  place  only 
in  a  definite  relation,  and  it  pointed  out  that  even  in  arbitration 
treaties  nations  make  no  provision  for  submission  to  the  execution 
of  the  arbitral  award. 

The  decision  can  hardly  be  questioned.  Because  a  foreign 
sovereign  consents  to  an  adverse  judgment,  he  does  not  thereby 
consent  to  indiscriminate  seizure  of  his  property  to  satisfy  that 
judgment.  In  fact,  Laurent,^^  who  makes  a  distinction  between  a 
state's  governmental  acts  {actes  de  souverainete)  and  its  private 
acts  (actes  cf  inter et-prive)  and  who  urges  that  foreign  states  should 
be  amenable  to  suit  in  the  latter  class  of  cases,  declares  that  even 
after  adverse  judgment  the  state's  property  must  be  free  from 
seizure.  It  would  seem  to  follow  from  the  views  of  this  writer, 
although  he  does  not  discuss  the  point,  that  he  would  favor  a 
wider  immunity  for  suits  against  the  property  of  foreign  sovereigns 
than  for  suits  directly  against  such  sovereigns. 

In  spite  of  some  early  criticism  the  law  to-day  gives  immunity 
to  the  property  of  a  sovereign  which  is  used  for  public  purposes; 
and  the  wide  functions  of  government  are  recognized  in  inter- 
preting what  is  a  public  purpose.  The  distinction  which  in  theory 
should  be  made  between  cases  involving  the  domestic  and  cases 
involving  a  foreign  sovereign  has  been  so  consistently  glossed  over 
that  it  can  scarcely  be  said  to  exist  as  a  living  principle  of  law. 
The  English  courts  have  protected  every  interest  which  a  sov- 
ereign may  have  in  property.  The  American  courts  have  not  as 
yet  given  immunity  to  private  property  employed  by  a  sovereign. 

**  See  his  Droit  Civil  International,  Paris  (1880),  vol.  3,  75-89. 
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There  is,  further,  in  our  cases  a  limitation,  the  extent  of  which  has 
not  been  settled,  dependent  upon  the  possession  of  the  sovereign. 
The  trend  of  recent  decision,  however,  is  probably  toward  a  full 
recognition  of  the  varied  interests  of  government  in  property. 

With  a  large  part  of  the  world's  shipping  now  owned  or  requisi- 
tioned by  sovereign  nations,  many  maritime  claims  can  not  be 
Uquidated  except  through  the  favor  of  government,  through  re- 
course to  foreign  courts,  or  through  diplomatic  exchanges.  This 
situation  is  unsatisfactory  and  will  probably  require  regulation  by 
treaty.  It  is  possible  that  the  peace  conference  will  provide  new 
machinery.  An  elaborate  scheme  for  an  International  Court  of 
Appeal  in  Prize  Cases  was  drawn  up  by  the  Hague  Conference  of 
1907.  A  similar  tribunal  with  either  original  or  appellate  juris- 
diction might  be  erected  to  determine  claims  asserted  in  times  of 
peace  against  ships  of  foreign  sovereigns. 

Charles  H.  Weston. 
Washington,  D.  C. 
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Equitable  Servitudes  in  Chattels.  —  May  agreements  of  a  re- 
strictive character  be  made  to  run  with  chattels  in  equity  as  well  as  with 
land?  In  Werderman  v.  Societe  Generate  d'Electricite  ^  the  Court  of 
Appeal  thought  that  the  burden  of  an  agreement  made  upon  sale  of  a 
patent  would  run  with  the  patent  as  against  subsequent  purchasers  with 
notice.  The  whole  argument  of  Jessell,  M.  R.,  proceeds  on  the  lines  of 
Tulk  V.  Moxhay  ^  and  assumes  the  possibility  of  an  equitable  servitude 
in  a  patent.^  But  the  Court  of  Appeal  subsequently  considered  the 
Werderman  case  to  be  applicable  only  where  the  agreement  imposes  a 
charge  or  encumbrance.'*  And  the  general  course  of  English  decision 
since  the  Werderman  case  has  served  to  cast  doubt  upon  the  possibility 
of  creating  equitable  servitudes  in  chattels.  It  should  be  observed, 
however,  that  the  Werderman  case  involved,  not  an  agreement  re- 
stricting the  use  of  the  patent,  but  an  agreement  binding  the  holder  of 
it  to  pay  money  to  the  vendor.  Such  agreements  would  not  create 
servitudes  in  the  case  of  land  ^  and  a  fortiori  should  not  do  so  in  the  case 

1  19  Ch.  D.  246. 

2  2  Phil.  774.  Thus  Jessel,  M.  R.,  says:  "It  is  a  part  of  the  bargain  that  the  patent 
shall  be  worked  in  a  particular  way  and  the  profits  be  disposed  of  in  a  particular  way 
and  no  one  taking  with  notice  of  that  bargain  can  avoid  the  hability."  (19  Ch.  D.  246, 
252.)  Again:  "How  ...  it  can  be  argued  in  a  Court  of  Equity  that  an  assign  can 
take  the  patent  with  notice  of  that  arrangement  and  keep  all  the  profits  for  himself, 
I  am  at  a  loss  to  understand."     {Id.,  253.) 

*  "I  think  it  is  tolerably  plain  that  the  parties  intended  certain  liabilities  to  attach 
to  the  patent  itself."     {Id.,  251.) 

*  Bagot  Pneumatic  Tyre  Co.  v.  Clipper  Pneumatic  Tyre  Co.,  [1902]  i  Ch.  146. 

'  Haywood  v.  Building  Society,  8  Q.  B.  D.  403;  Smith  v.  Colboume,  [1914]  2  Ch. 
533;  Miller  v.  Clary,  210  N.  Y.  127;  103  N.  E.  1114.  The  party  wall  cases  and  their 
analogues  {e.g.,  Whittenton  v.  Staples,  164  Mass.  319,  and  cases  cited  on  page  327), 
where  covenantee  is  given  an  easement  to  maintain  something  in  part  on  covenantor's 
land  and  the  latter  covenants  to  pay  his  proportion  of  the  cost  if  and  when  he  uses  it, 
may  be  explained,  as  has  often  been  observed,  on  a  theory  of  preventing  unjust  en- 
richment by  imposing  a  charge  upon  the  thing  in  case  it  is  used,  without  resorting  to 
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of  chattels.  The  other  English  cases  involved  agreements  as  to  the 
prices  to  be  charged  upon  resale.^  Although  these  might  fairly  be  said 
to  be  restrictive  agreements  restricting  the  use  of  the  thing  sold,  they 
infringe  the  policy  of  the  law  as  to  freedom  of  trade  in  chattels  to  such 
extent  that  equity  might  well  refuse  to  give  them  effect  as  creating 
equitable  servitudes.  In  Barker  v,  Stickney  ^  the  purchaser  of  a  copy- 
right covenanted  to  pay  certain  royalties.  They  were  not  imposed  by 
way  of  a  charge  upon  the  copyright  and  the  court  distinguishing  the 
Werderman  case  declined  to  allow  an  equitable  servitude. 

In  the  United  States  the  courts  began  by  enforcing  restrictive  agree- 
ments with  respect  to  the  use  of  chattels  in  case  of  patents  and  copy- 
rights.* But  one  of  the  cases  ^  involved,  along  with  a  restriction  on 
use,  a  restriction  as  to  price  on  resale,  and  the  federal  courts  are  now 
definitely  committed  to  the  doctrine,  also  established  in  England,  that 
such  agreements  will  not  be  enforced  against  third  persons  who  take 
with  notice.^''  In  so  deciding  they  have  sometimes  argued  against 
allowing  equitable  servitudes  in  chattels  at  all.^^  But  in  Henry  v.  Dick 
Co}^  a  restriction  on  use  was  enforced  against  third  persons  who  took  a 
patented  article  with  notice,  and  Motion  Picture  Patents  Co.  v.  Uni-^ 
versal  Film  Mfg.  Co.,^^  which  purports  to  overrule  Henry  v.  Dick  Co., 
was  a  case  in  which  the  restriction  on  use  went  beyond  what  was  rea- 
sonable in  order  to  secure  the  advantage  of  the  patent  on  the  thing 
patented  and  hence  was  one  in  which  equity,  in  the  case  of  a  restriction 
upon  the  use  of  land,  would  have  refused  to  allow  an  equitable  servitude. 

While  Sir  George  Jessel's  doctrine  of  servitudes  in  chattels  on  the 
analogy  of  Tulk  v.  Moxhay  has  appeared  to  fare  hard  at  the  hands  of 
the  courts  in  subsequent  cases  none  of  the  cases  have  been  such  as  to 
present  a  fair  occasion  for  applying  it.  If  the  instinct  of  common-law 
lawyers  is  against  such  servitudes,  the  instinct  of  the  mercantile  com- 
munity no  less  clearly  calls  for  them,  and  within  the  recognized  limits 
of  the  doctrine  of  equitable  servitudes  in  general  the  preconceptions  of 
lawyers  may  yet  be  found  yielding  to  the  exigencies  of  trade. 


Doctrine  of  Ultra  Vires  as  Applied  to  Business  Corpora- 
tions. —  In  the  case  of  Cotman  v.  Brougham  ^  the  memorandum  of 
association  of  the  company  in  question  contained  an  objects  clause  with 

any  theory  of  equitable  servitude.  In  this  respect  these  cases  are  analogous  to  those 
in  which  equity  imposes  a  constructive  trust  to  prevent  unjust  enrichment  of  one  who 
has  promised  for  a  consideration  in  hand  to  do  something  with  respect  to  a  thing 
which  is  to  come  into  existence  in  the  future.     3  Pom.  Eq.  Jxjr.,  §  1288. 

^  Dimlop  Pneumatic  Tyre  Co.  v.  Selfridge,  [1915]  A.  C.  847;  McGruther  v.  Pitcher, 
[1904]  2  Ch.  306;  Taddy  v.  Sterious,  [1904]  i  Ch.  354. 
■>  [1918]  2  K.  B.  356. 

'  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  28  App.  Div.  411,  50  N.  Y. 
Supp.  1093;  Murphy  v.  Christian  Press  Publishing  Co.,  38  App.  Div.  426,  56  N.  Y. 
Supp.  597.  9  Murphy  v.  Christian  Press  Publishing  Co.,  supra. 

1"  Bauer  v.  O'Donnell,  229  U.  S.  i;  Bobbs-Merrill  v.  Straus,  210  U.  S.  339;  Scribners 
V.  Straus,  210  U.  S.  352. 

"  Dr.  Miles  Medical  Co.  v.  Park,.  220  U.  S.  373;  Park  v.  Hartman,  153  Fed.  24. 

12  224  U.  S.  I.  i»  243  U.  S.  502. 

1  [1918]  A.  C.  S14. 
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thirty  subclauses  enabling  the  company  to  carry  on  almost  every  con- 
ceivable kind  of  business  which  a  company  could  adopt,  and  provided 
that  "  the  objects  set  forth  in  any  sub-clause  shall  not,  except  when  the 
context  expressly  so  requires,  be  in  any  wise  limited  or  restricted  by  ref- 
erence to  or  inference  from  the  terms  of  any  other  sub-clause,  or  by  the 
name  of  the  company.  None  of  such  sub-clauses  or  the  objects  therein 
specified  or  the  powers  thereby  conferred  shall  be  deemed  subsidiary  or 
auxiliary  merely  to  the  objects  mentioned  in  the  first  sub-clause  of  this 
clause,  but  the  company  shall  have  full  power  to  exercise  all  or  any  of 
the  powers  conferred  by  any  part  of  this  clause  in  any  part  of  the  world, 
and  notwithstanding  that  the  business,  undertaking,  property  or  acts 
proposed  to  be  transacted,  acquired,  dealt  with  or  performed  do  not 
fall  within  the  objects  of  the  first  sub-clause  of  this  clause."  The  com- 
pany sought  to  escape  liability  for  an  act  done  in  its  name  by  its  managers 
on  the  ground  that  the  act  was  ultra  vires.  The  court  held  that,  under 
such  a  memorandum,  the  act  was  not  ultra  vires.  The  circumstances  of 
this  case  direct  attention  to  the  doctrine  of  ultra  vires,  as  applied  to 
business  corporations  (or  companies,  if  the  British  word  be  used). 

If  exceptional  cases  are  put  aside,  we  may  say  that  a  business  cor- 
poration is  predicated  upon  the  association  of  a  number  of  human  beings 
who  have  associated  to  accomplish  some  business  object  or  objects.  In 
the  nature  of  things,  an  unchartered  association  might  readily  have 
been  recognized  by  the  courts  as  a  legal  unit,  and  incorporation  simply 
gives  legal  confirmation  to  the  popular  conception  of  a  business  unit. 
Statutes  relating  to  the  formation  of  corporations  require  that  the  in- 
corporators state  the  objects,  or  purposes,  or  powers  of  the  corporation. 
The  statement  of  the  objects,  or  purposes,  or  powers  results  in  a  defini- 
tion of  the  scope  of  contemplated  corporate  activity.  Then  comes  the 
question:  If  human  beings,  in  the  name  of  the  corporation,  do  an  act 
outside  the  scope  of  contemplated  corporate  activity,  shall  corporate 
significance  be  given  to  that  act,  or  shall  it  be  treated  simply  as  the  act 
of  the  human  beings?  The  courts  are  very  apt  to  deal  with  this  ques- 
tion as  though  it  were  a  question  at  common  law,  but,  it  is  submitted, 
it  is  always  a  question  of  statutory  construction.  The  power  to  create 
a  corporation  —  to  recognize  the  business  unit  as  a  legal  unit  —  is  in 
the  legislature,  and  it  is  for  the  legislature  to  say  what  legal  capacities 
this  legal  unit  shall  have.  The  legislature  might  think  it  wise  that  no 
act  done  outside  the  scope  of  contemplated  corporate  activity  should 
have  any  corporate  significance.  Or  the  legislature  might  think  it  wise 
that  some  acts  done  in  the  name  of  the  corporation  by  its  managers  out- 
side the  scope  of  contemplated  corporate  activity  should  result  in  cor- 
porate liabilities  or  rights,  even  though  the  doing  of  such  acts  would  be 
a  wrong  as  between  the  corporation  and  the  state,  and  also  would  be  a 
wrong  as  between  the  managers  of  the  corporation  and  its  stockholders 
and  creditors.  The  refusal  to  give  any  corporate  significance  to  acts 
done  outside  the  scope  of  contemplated  corporate  activity  frequently 
leads  to  results  that  are,  from  the  business  point  of  view,  shocking;  and 
therefore  courts  should  incline  to  take  the  other  construction  of  the 
legislative  intent.  But  it  is  to  be  recognized  that,  if  the  legislature  shows 
the  intent  that  no  corporate  significance  shall  be  given  to  any  acts  out- 
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side  the  scope  of  contemplated  corporate  activity,  the  courts  must 
give  effect  to  that  intent. 

In  England,  corporate  significance  is  given  to  acts  outside  the  scope 
of  contemplated  corporate  activity  in  the  case  of  corporations  created 
by  the  Crown,  pursuant  to  the  common  law.  See  British  South  Africa 
Co.  V.  De  Beers  Consolidated  Mines,  Ltd?  But  in  Ashbury  Railway  Car- 
riage &"  Iron  Co.  V.  Riche,^  decided  in  1875,  Lord  Cairns  examined  the 
provisions  of  the  Joint  Stock  Companies  Act  of  1862  and  concluded 
that  a  company  formed  under  that  statute  had  no  legal  capacity  to  do 
an  act  outside  the  scope  of  contemplated  corporate  activity.  There- 
fore, although  a  contract  made  in  the  name  of  the  company,  for  its 
benefit,  by  its  directors,  and  with  the  sanction  of  all  its  shareholders 
had  not  been  performed,  the  company  was  not  exposed  to  any  liability. 
No  corporate  significance  was  given  to  the  act  of  making  the  contract. 
This  decision  has  so  long  governed  later  English  decisions  (and  has  had 
such  a  great  influence  in  this  country  with  judges  who  did  not  pause  to 
examine  the  statutory  provisions  regulating  the  corporations  before 
them,  and  who  treated  this  decision  as  a  decision  at  the  common  law) 
that  it  is  a  rash  act  to  criticize  it.  But  it  is  submitted  that  the  provisions 
of  the  Joint  Stock  Companies  Act  of  1862  did  not  show  an  intent  by 
the  legislature  thus  sharply  to  limit  the  legal  capacity  (as  distinguished 
from  the  legal  authority)  of  companies  formed  under  its  provisions.  One 
would  have  supposed  that  the  rule  of  legal  capacity  applicable  to  cor- 
porations at  the  common  law  would  have  been  applied  to  statutory 
corporations,  unless  the  legislature  had  plainly  indicated  its  intent  to 
the  contrary. 

Such  a  decision  makes  it  a  dangerous  matter  to  enter  into  a  contract 
which  is,  in  form,  with  a  company.  Upon  those  who  propose  to  contract 
with  companies,  a  caveat  is  served,  and  this  reacts  upon  companies  who, 
of  course,  wish  persons  to  feel  safe  in  making  contracts  with  them.  The 
effect  upon  the  business  of  the  country  is  shown  by  extracts  from  the 
opinions  in  the  principal  case. 

By  Lord  Parker:  "Experience  soon  showed  that  persons  who  trans- 
act business  with  companies  do  not  like  having  to  depend  on  inference 
when  the  validity  of  a  proposed  transaction  is  in  question.  Even  a 
power  to  borrow  money  could  not  always  be  safely  inferred,  much  less 
such  a  power  as  that  of  underwriting  shares  in  another  company.  Thus 
arose  the  practice  of  specifying  powers  as  objects.  .  .  .  But  even  thus, 
a  person  proposing  to  deal  with  a  company  could  not  be  absolutely  safe, 
for  powers  specified  as  objects  might  be  read  as  ancillary  to  and  exer- 
cisable only  for  the  purpose  of  attaining  what  might  be  held  to  be  the 
company's  main  or  paramount  object,  and  on  this  construction  no  one 
could  be  quite  certain  whether  the  Court  would  not  hold  any  proposed 
transaction  to  be  ultra  vires.  At  any  rate,  all  the  surrounding  circum- 
stances would  require  investigation.  Fresh  clauses  were  framed  to 
meet  this  difficulty,  and  the  result  is  the  modern  memorandum  of  asso- 
ciation with  its  multifarious  list  of  objects  and  powers  specified  as 
objects  and  its  clauses  designed  to  prevent  any  specified  object  being 
read  as  ancillary  to  some  other  object." 

2  [1910]  I  Ch.  354.  »  L.  R.  7  H.  L.  653. 


282  HARVARD  LAW  REVIEW 

By  Lord  Wrenbury:  "It  has  arrived  now  at  a  point  at  which  the  fact 
is  that  the  function  of  the  memorandum  is  taken  to  be,  not  to  specify, 
not  to  disclose,  but  to  bury  beneath  a  mass  of  words  the  real  object  or 
objects  of  the  company  with  the  intent  that  every  conceivable  form  of 
activity  shall  be  found  included  somewhere  within  its  terms." 

If  the  contract  with  a  corporation  is  of  such  a  nature  that  it  would  be 
valid  if  made  with  a  human  being,  and  if  it  is  made  in  behalf  of  the  cor- 
poration by,  or  by  the  authority  of,  those  hvunan  beings  in  whom  are 
vested  the  powers  of  corporate  management,  the  corporation  should 
be  bound  thereby.  This  rule  may  perhaps  call  for  some  qualifications, 
particularly  in  the  case  of  public-service  corporations,  but  it  is  submitted 
that  it  is  the  wise  general  rule.  With  such  a  nile  established  by  statute, 
it  will  then  be  feasible  to  insist  upon  a  statement  of  objects  in  incorpora- 
tion papers  which  will  really  define  the  contemplated  venture  and  will, 
therefore,  limit  the  risks  which  the  managers  have,  as  between  them- 
selves and  the  stockholders,  the  right  to  run.  On  the  one  hand,  it  is 
undesirable  that  persons  should  be  made  timid  with  regard  to  contract- 
ing with  corporations;  on  the  other  hand,  it  is  undesirable  that  stock- 
holders should  go  into  a  blind  pool.  A  statute  can  be  drawn  so  as  to 
avoid  both  evils,  and  it  is  not  improbable  that  the  decision  in  the  prin- 
cipal case  will  be  followed  by  statutory  changes. 


Compensation  for  Special  Services  Rendered  by  a  Municipal 
Corporation.  —  If  an  individual  carries  on  a  business  which  involves 
a  city  in  extraordinary  expense,  the  city  may  by  ordinance  impose  the 
expense  upon  the  individual;  thus,  where  the  construction  of  street  rail- 
road tracks  increased  the  dijficulty  and  expense  of  cleaning  the  streets 
it  was  held  permissible  for  the  city  to  require  the  railroad  to  clean  the 
space  between  its  rails.^  And  where  a  business  requires  inspection  by  a 
city  department,  the  person  carrying  on  the  business  may  be  required 
to  take  out  a  license  and  pay  a  fee  to  cover  the  expense  of  inspection,* 
though  not  to  impose  a  fee  greater  than  such  cost.* 

If,  however,  there  is  no  actual  requirement  of  expense,  but  the  city 
renders  a  special  service,  as,  for  instance,  by  guarding  premises  against 
disorder  or  against  fire,  a  problem  of  another  sort  is  presented.  May  the 
city  exact  compensation  for  its  services?  On  principle,  one  would  be 
inclined  to  say.  No,  if  the  service  is  rendered  from  a  public  motive;  Yes, 
if  individual  benefit  is  the  controlling  motive.  Taxation  covers  all  pub- 
lic purposes,  and  should  pay  for  expenses  legally  incurred  on  behalf  of 
the  public;  but  taxation  to  pay  for  private  expenditure  is  illegal  and  there- 
fore money  raised  by  taxation  should  not  be  used  to  pay  for  private 
service.  The  few  authorities  are  not  at  all  in  agreement.  If,  for  in- 
stance, a  city  by  ordinance  requires  the  placing  of  a  policeman  at  a 
theatre,  the  purpose  must  be  a  public  one,  and  no  compensation  should 
be  exacted  from  the  owner;  and  it  was  so  held  in  the  earliest  case.'*    So, 

1  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  259,  65  N.  E.  451. 

2  Fort  Smith  v.  Hunt,  72  Ark.  556,  82  S.  W.  163. 

'  Wisconsin  Telephone  Co.  v.  Milwaukee,  126  Wis.  i,  104  N.  W.  1009. 
*  Waters  11.  Leech,  3  Ark.  no. 
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if  a  city  ordinance  requires  a  fireman  to  be  stationed  at  a  theatre,  it  has 
been  properly  held  that  the  owner  could  not  be  required  to  pay  the  ex- 
pense;^ but  the  opposite  decision  has  also  been  reached.® 

A  somewhat  similar  question  is  raised  by  an  ordinance  requiring  an 
abutting  owner  to  clear  snow  off  his  sidewalk  at  his  own  expense.  This 
ordinance  has  been  held  vahd,^  but  the  better  view  appears  to  be  that  the 
ordinance  is  unreasonable,  since  it  requires  a  single  class  of  abutting 
owners  to  pay  for  a  purely  public  benefit.* 

If,  however,  a  landowner  desires  and  asks  for  special  protection,  not 
required  for  the  public  interest,  it  is  common  practice,  and  it  would  seem 
theoretically  sound  to  require  payment. 

A  recent  English  case.  Grays  Urban  District  Council  v.  Grays  Chemical 
Works,  Limited,^  seems  to  be  decided  upon  this  correct  distinction.  The 
defendant  was  owner  of  an  acid  plant,  of  which  the  roof  had  caved  in; 
there  was  danger  that  the  premises  would  catch  fire  from  acid  flowing 
out  of  broken  carboys.  He  accordingly  called  the  fire  department  of 
plaintiff  District  Council,  and  the  department  remained  until  the  im- 
mediate danger  of  fire  was  over.  He  then  asked  that  firemen  be  supplied 
to  watch  the  premises  during  the  removal  of  the  debris,  and  four  firemen 
remained  for  several  days.  Plaintiff  having  sued  for  compensation  for 
services  of  the  firemen  on  the  first  day,  and  also  for  the  services  of  the 
four  left  to  watch  the  premises,  it  was  held  that  the  defendant  could 
not  be  called  upon  to  pay  for  the  services  of  the  department,  but  that  he 
must  pay  for  the  time  of  the  four  men  who  were  left  to  watch  the  debris. 


Mistake  of  Law  in  Equity  and  at  Law.  —  American  courts  in 
their  latest  decisions  have  clearly  displayed  the  tendency  to  confine  the 
mistake  of  law  doctrine  within  even  narrower  limits  than  heretofore. 
They  still  sternly  declare  that  ignorantia  legis  non  excusat,  but  we  find 
them  nevertheless  granting  relief  in  the  particular  cases  under  the  guise 
of  some  exception  to  the  rule.  With  respect  to  reformation  of  instru- 
ments the  greatest  liberality  has  been  evidenced,  while  with  cases  in- 
volving recovery  of  money  paid  under  mistake,  occurring  as  they  do, 
chiefly  at  law,  the  rule  has  been  relaxed  to  a  less  degree.  In  many  cases 
where  relief  for  a  mistake  of  law  has  been  refused,  the  court  would  have 
reached  a  like  result  even  if  the  mistake  had  been  one  of  fact.^  On  the 
other  hand,  some  jurisdictions  have  refused  to  subscribe  to  the  progres- 
sive tendency  and  have  of  late  appHed  the  doctrine  in  all  its  rigor.^ 

*  Chicago  V.  Weber,  246  111.  304,  92  N.  E.  859. 

°  Tannenbaum  v.  Rehm,  152  Ala.  494,  44  So.  532. 
'  Goddard,  Petitioner,  16  Pick.  (Mass.)  504. 

*  Gridley  v.  Bloomington,  88  111.  554. 
»  [1918]  2  K.  B.  461. 

^  See  Jacobson  v.  Mohall  Telephone  Co.,  34  N.  D.  213,  157  N.  W.  io33;'Traweek  v. 
Hagler,  75  So.  152  (Ala.);  Porter  v.  Wright,  145  Ga.  787,  89  S.  E.  838;  Johnson  v. 
Hemig,  53  Pa.  Sup.  Ct.  179;  Diebel  v.  Diebel,  116  Minn.  168,  133  N.  W.  463;  Houlehan 
V.  Inhabitants  of  Kennebec  County,  108  Me.  397,  81  Atl.  449. 

^  Tilton  V.  Fairmont  Lodge,  244  111.  617,  91  N.  E.  644;  Baker  v.  Pierce,  197  111. 
App.  158;  Shields  v.  Hitchman,  251  Pa.  455,  96  Atl.  1039;  Clark  v.  Lehigh  Coal  Co., 
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The  law  on  the  subject,  despite  the  increasingly  x.liberal  view  taken  by 
the  majority  of  courts,  is  in  a  very  unsatisfactory-;  state.  The  rule  is 
declared  to  exist  in  full  force,  yet  so  many  arbitrary  ex«peptions  have  been 
grafted  on  it  that,  in  fact,  nothing  remains  thereof,  l^hus  far,  at  least 
ten  well-defined  exceptions  have  been  established,  (i^)  A  mistake  of 
foreign  law  has  been  dealt  with  practically  everywhere,  as-. a  mistake  of 
fact;^  and  so,  with  a  foreigner  mistaking  the  law  of  the  forum"/  (2)  Pub- 
lic moneys  erroneously  disbursed  are  recoverable ;  ^  (3)  mone v  paid  to 
trustees  or  court  officers  under  mistake  may  not  be  retained;®  and  (4) 
payments  made  under  a  void  statute ''  or  on  reliance  of  a  decisiou  later 
overruled  ^  must,  in  some  jurisdictions,  be  returned.  (5)  Where  a  ciourt 
officer  in  administering  a  fund  makes  erroneous  payments  as  between 
the  beneficiaries,  the  court  will  allow  -a  set-off  against  future  claims  oi- 
will  order  repayment,  as  the  case  may  require.^  (6)  The  courts  have 
everywhere  laid  hold  of  an  accompanying  mistake  of  fact  and  have 
accorded  the  adequate  remedy;^''  (7)  and  likewise  with  an  equity  present 
in  the  case,  such  as  fraud,"  superior  knowledge  of  a  party ,^2  or  a  fiduciary 
relationship.^^  (8)  A  mistake  as  to  legal  title  or  another  antecedent 
right  is  a  well-established  exception  in  England  and  one  growing  in 
favor  in  this  country.^^  (9)  Where  the  parties  in  reducing  an  oral  agree- 
ment to  writing  have  failed  to  express  the  intent  of  all  concerned  through 
the  technical  use  of  language  or  otherwise,  the  courts  have  almost  uni- 
versally granted  reformation,^*  though  it  is  difficult  to  perceive  why  a 

250  Pa.  304,  95  Atl.  462;  Penn.  Stave  Co.'s  Appeal,  225  Pa.  178,  73  Atl.  1107;  Godwin 
V.  Da  Conturbia,  115  Md.  488,  80  Atl.  1016;  Eiiler  v.  Schroeder,  112  Md.  155,  76  Atl. 
164. 

But  in  Connecticut  and  Kentucky  the  distinction  between  a  mistake  of  law  and  one 
of  fact  is  disregarded  both  in  equity  and  at  law.  Bronson  v.  Liebold,  87  Conn.  293, 
87  Atl.  979;  Park  Bros.  v.  Blodgett  and  Clapp  Co.,  64  Conn.  28,  29  Atl.  133;  Supreme 
Council  Catholic  Knights  v.  Fenwick,  169  Ky.  269,  183  S.  W.  906;  Blakemore  v.  Blake- 
more,  19  Ky.  L.  Rep.  1619,  44  S.  W.  96. 

*  Sampson  ;;.  Mudge,  13  Fed.  260;  Rosenbaum  v.  U.  S.  Credit  System  Co.,  64 
N.  J.  L.  34,  44  Atl.  966.  By  statute  in  California  a  mistake  of  foreign  law  is  a  mistake 
of  fact.  Cal.  Crv.  Code,  §  1579.  Similarly  in  North  Dakota,  South  Dakota,  Montana, 
and  Oklahoma. 

*  Osincup  V.  Henthom,  89  Kan.  58,  130  Pac.  652. 

*  State  V.  Young,  134  la.  505,  no  N.  W.  292;  Wisconsin  &  Central  R.  R.  Co.  v. 
United  States,  164  U.  S.  190.    Contra,  People  v.  Foster,  133  111.  496,  23  N.  E.  615. 

*  Ex  parte  James,  L.  R.  9  Ch.  609;  GUlig  v.  Grant,  23  App.  Div.  (N.  Y.)  596,  49 
N.  Y.  Supp.  78. 

''  Spalding  v.  City  of  Lebanon,  156  Ky.  37,  160  S.  W.  751.  Contra,  Yates  v.  Royal 
Ins.  Co.,  200  111.  202,  65  N.  E.  726. 

*  Centre  School  .Township  v.  State,  150  Ind.  168,  49  N.  E.  961.  Contra,  Kenyon 
V.  Welty,  20  Cal.  637. 

8  Finch  V.  Smith,  [1915]  2  Ch.  96;  In  re  Birkbeck,  etc.  Society,  [1915]  i  Ch.  91; 
Hemphill  v.  Moody,  64  Ala.  468. 

^°  Freeman  v.  Curtis,  51  Me.  140;  Ray  &  Thornton  v.  Bank  of  Kentucky,  3  B.  Monroe 
(Ky.)  510. 

"  Chelsea  Nat.  Bank  v.  Smith,  74  N.  J.  Eq.  275,  69  Atl.  533;  ToUey  v.  Poteet,  62 
W.  Va.  231,  57  S.  E.  811. 

^  Moreland  :;.  Atchison,  19  Tex.  303;  Jordan  v.  Stevens,  51  Me.  78. 

"  Tompkins  v.  HoUister,  60  Mich.  470,  27  N.  W.  651. 

"  Cooper  V.  Phibbs,  L.  R.  2  Eng.  &  Ir.  App.  149;  Stoeckle  v.  Rosenheim,  10  Del.  Ch. 
195,  87  Atl.  1006;  Burton  v.  Haden,  108  Va.  51,  60  S.  E.  736;  Mclntyre  v.  Casey,  182 
S.  W.  966  (Mo.). 

"  Griswold  v.  Hazard,  141  U.  S.  260;  Gross  Construction  Co.  v.  Hales,  37  Okla.  131, 
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court  of  equity  should  distinguish  such  a  case  from  one  where  the  written 
contract  represents  the  agreement  of  the  parties  and  the  error  occurs  as 
to  its  legal  efifect.^^  (10)  Two  states  have  succeeded  in  drawing  a  meta- 
physical distinction  between  mistake  and  ignorance  of  law,  allowing  re- 
lief in  the  former  case  only.^^  In  all  other  cases  —  if  any  —  the  maxim 
remains  intact. 

The  continued  lack  of  frankness  on  the  part  of  the  courts,  obvious 
from  the  presence  of  this  formidable  array  of  exceptions,  makes  it  clear 
that  relief  from  the  confusion  can  hardly  be  expected  from  that  source. 
Nor  are  attempts  by  writers  to  provide  criteria  for  reconciling  old  cases 
and  for  granting  relief  in  new  ones  of  much  value.  Such  criteria  have  in 
the  past  been  attempted,^*  and  those  which  have  not  been  wholly  dis- 
carded have  served  only  to  establish  additional  exceptions  and  thus  to 
increase  further  the  confusion.  In  fact,  no  criterion  is  possible,  much 
less,  desirable.  It  can  result  only  in  an  effort  to  save  the  last  vestige  of 
a  decrepit  doctrine  unsupportable  on  principle,  and  unjust  in  its  opera- 
tion. Legislative  action,  abolishing  the  maxim  and  establishing  a  mis- 
take of  law  on  an  equal  footing  with  one  of  fact,  seems  to  be  the  only 
solution.  Yet  relief  even  from  that  source  is  unhoped  for,  if  the  judiciary 
adopts  the  attitude  recently  taken  toward  such  legislation  in  Oklahoma.^® 
There  the  court,  by  construing  statutes  less  narrowly,  could  have 
given  them  the  effect  of  banishing  the  maxim  entirely  from  its  operation 
in  civil  cases,  where  it  properly  has  no  application;  but  instead,  the  court 
stood  strictly  on  precedent  and  practically  negatived  the  true  purpose 
of  the  legislation.^"  However,  statutes  more  clearly  defined  in  terms 
and  scope  than  those  thus  far  passed  ^^  would  make  the  recurrence  of 
such  judicial  obstruction  impossible. 
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Admiralty  —  Practice  —  Suit  against  Nonresident  Enemy  Alien.  — 
A  British  company  sued  an  Austrian  corporation  in  personam  in  a  United  States 
admiralty  court  after  England  declared  war  on  Austria.  The  defendant  ap- 
peared and  gave  a  bond  releasing  an  attachment  placed  on  one  of  its  ships; 
but  the  District  Court  dismissed  the  libel,  and  by  the  time  the  case  reached 
the  Supreme  Court,  the  United  States  also  had  declared  war  on  Austria, 
and  had  prohibited  all  intercourse  with  Austrian  subjects.    The  supervening 

129  Pac.  28;  Good  Milking  Machine  Co.  v.  GaUoway,  168  la.  550,  150  N.  W.  710; 
Philippine  Sugar,  etc.  Co.  v.  Philippine  Islands,  247  U.  S.  385. 

1®  See  I  Story,  EQxnxY  Jurisprudence,  13  ed.,  113,  note. 

"  Cnlbreath  v.  Culbreath,  7  Ga.  64;  Lawrence  v.  Beaubien,  2  Bailey  (S.  C),  623. 

18  See  Cooper  v.  Phibbs,  supra;  Kerr,  Fraud  and  Mistake,  3  ed.,  431;  Story, 
Equity  Jurisprudence,  13  ed.,  §  121,  i  L.  Quart.  Rev.  298;  17  Cent.  L.  Jour.  12;  18 
Cent.  L.  Jour.  7;  2  Pomeroy,  Equity,  3  ed.,  §  849;  5  Col.  L.  Rev.  366. 

1'  Campbell  v.  Newman,  51  Okla.  121,  151  Pac.  602. 

^o  But  see  Gregory  v.  Clabrough's  Executors,  129  Cal.  475,  62  Pac.  72.  The  statutes 
in  California  and  Oklahoma  are  the  same,  but  the  California  court  construed 
them  as  including  recovery  for  money  paid  by  mistake  as  well  as  reformation  of 
contracts. 

21  See  Cal.  Civil  Code,  §  1578;  N.  Dak.  Crv.  Code,  1913,  §  5855;  So.  Dak.  Civ. 
Code,  §  1207;  Okla.  Rev.  Laws,  1910,  §  909;  Mont.  Rkv.  Code,  1907,  §  4984. 
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charges  in  fact  and  in  law  were  considered  by  the  Supreme  Court  a§  is  the 
practice  in  an  admiralty  case.  Held,  that  the  case  be  remanded  for  further 
proceedings,  but  no  action,  except  to  preserve  the  security,  to  be  taken  until 
the  defendant  can  present  his  defense  adequately.  Watis,  Waits  &*  Co.,  Ltd. 
V.  Unione  Austriaca  di  Navigazion^e,  etc.,  U.  S.  Sup.  Ct.  Off.,  October  Term 
(1918),  No.  25. 

Since  the  proceeding  is  in  personam,  the  Austrian  corporation  is  to  be  treated 
as  an  enemy  alien  defendant,  for  th6  admiralty  doctrine  that  a  personal  de- 
fendant is  a  claimant  is  applicable  only  to  proceedings  in  rem,  where  the  right 
to  appear  is  based  on  a  claim  to  the  property.  See  Benedict,  Admiralty, 
4  ed.,  §  296.  Where  a  suit  against  a  nonresident  alien  enemy  is  entertained, 
he  is  permitted  to  defend.  Seymour  v.  Bailey,  66  lU.  288  (1872);  McVeigh  v. 
United  States,  11  Wall.  (U.  S.)  259  (1870);  Robinson  v.  Continental  Insurance 
Co.,  [191 5]  I  K.  B.  155.  Still,  if  the  defense  cannot  be  adequately  presented 
it  is  not  fatal,  where  there  has  been  an  appearance  or  the  proceeding  is  quasi- 
in-rem.  Porter  v.  Freudenberg,  [1915]  i  K.  B.  857;  Dorsey  v.  Dorsey,  30  Md. 
522  (1869).  See  31  Harv.  L.  Rev.  471,  475.  The  delicate  problem  is  to  afford 
the  plaintiflf,  an  ally,  as  effective  a  remedy  as  he  would  have  if  suing  a  loyal 
citizen,  since  otherwise  the  enemy  is  really  protected;  and  yet  allow  the  de- 
fendant a  fair  hearing.  The  solution  is  often  in  the  form  of  a  postponement 
within  the  discretion  of  the  court.  See  Porter  v.  Freudenberg,  [191 5]  i  K.  B. 
857,  892;  Robinson  v.  Continental  Insurance  Co.,  [191 5]  i  K.  B.  155,  162.  When 
the  plaintiff  is  amply  protected  by  a  bond  such  a  practice  is  commendable, 
but  it  might  be  a  hardship  on  the  plaintiff  to  insist  that  he  shall  wait.  See  In 
re  Amsinck's  Estate,  169  N.  Y.  Supp.  336.  The  more  flexible  practice  of  allow- 
ing the  lower  court  to  grant  a  continuance  in  court  in  its  discretion  is  to  be 
favored,  especially  in  admiralty.     See  The  Kaiser  Wilhelm  II,  246  Fed.  786. 

Bankruptcy  —  Preferences  —  Payment  to  the  Holder  of  a  Note 
AS  A  Preference  to  the  Indorser  or  Surety.  —  Within  four  months  of 
the  petition  to  have  him  adjudged  a  bankrupt,  the  maker  of  a  note  paid  the 
holder.  His  trustee  in  bankruptcy  sues  the  accommodation  indorser  alleging 
the  payment  was  a  preference  to  the  indorser  which  he  had  reasonable  cause 
to  believe  would  be  effected.  Held,  on  a  motion  to  dismiss  the  bill,  the  trustee 
may  recover.    Cohen  v.  Goldman,  42  Am.  B.  Rep.  85  (C.  C.  A.,  ist  Circ). 

There  is  no  question  that  a  surety  or  indorser  is  a  creditor  of  the  principal 
debtor.  Stern  v.  Paper,  183  Fed.  228.  It  is  also  clear  that  a  creditor  may 
receive  a  preference  by  a  transfer  to  a  third  person.  Western  Timber  Co.  v. 
Brown,  129  Fed.  728.  If  the  surety  solicits  the  payment  of  a  note  by  the 
maker  to  the  holder,  many  courts  compel  the  surety  to  surrender  that  amount. 
Kobusch  v.  Hand,  156  Fed.  660;  In  re  Sanderson,  149  Fed.  273;  Brown  v. 
Streicher,  177  Fed.  473;  Atherton  v.  Emerson,  199  Mass.  199,  85  N.  E.  530.  The 
surety  has  been  compelled,  as  in  the  principal  case,  to  surrender  such  payment 
even  when  he  did  not  participate  in  the  transfer.  Paper  v.  Stern,  198  Fed. 
642.  Contra,  Reber  v.  Shulman,  183  Fed.  564.  As  a  necessary  construction 
of  the  Bankruptcy  Act,  the  view  of  the  principal  case  is  sound,  though  one's 
first  impression  is  that  it  is  severe  on  the  surety.  Generally,  the  holder  of  a 
note,  who  has  surrendered  a  payment  by  the  maker  as  a  fraudulent  prefer- 
ence, may  still  hold  the  sureties.  Harner  v.  Batford,  35  Ohio  St.  113;  Hooker 
V.  Blount,  44  Tex.  Civ.  App.  162,  97  S.  W.  1083;  Perry  v.  Van  Norden  Trust 
Co.,  118  App.  Div.  288,  103  N.  Y.  Supp.  543.  Contra,  Re  Ayers,  6  Biss.  48. 
The  surety  may,  however,  prove  in  bankruptcy  his  right  of  subrogation. 
Bankruptcy  Act,  §  57  i.  If  the  holder  of  the  note  retains  the  payment,  the 
surety  suffers  no  greater  hardship  by  surrendering  that  amount,  for  he  now 
may  prove  in  bankruptcy  his  claim  for  reimbursement.  Bankruptcy  Act, 
§  57  g;  Keppel  v.  Tiffin  Bank,  197  U.  S.  356. 
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Bills  and  Notes  — Forged  Checks — Negligence  of  Depositor.  A 
depositor  had  a  special  employee  whose  duty  it  was  to  check  up  his  bank 
statements  but  by  whose  neglect  of  duty  another  employee  was  enabled  to  make 
a  series  of  forgeries  before  being  detected.  The  forgeries  would  have  been 
obvious  on  a  simple  checking  of  the  account.  Held,  the  bank  is  not  liable  for 
the  payment  of  forged  checks  which  could  have  been  prevented  by  the  de- 
positor's use  of  due  care.  California  Vegetable  Union  v.  Crocker  National 
Bank,  174  Pac.  920  (Cal.). 

A  payment  by  a  bank  of  a  forged  check  can  not  in  general  be  charged  to  a 
depositor's  account.  Morgan  v.  U.  S.  Mortgage  6*  Trust  Co.,  208  N.  Y.  218, 
loi  N.  E.  871;  Shipman  v.  The  Bank  of  the  State  of  N.  Y.  126  N.  Y.  318,  15 
N.  Y.  S.  475.  In  England  it  is  held  that  when  a  pass  book  is  taken  out  of  the 
bank  by  the  customer  or  some  clerk  of  his  and  returned  without  objection  there 
is  no  settled  account  between  the  bank  and  customer  by  which  both  are  bound. 
The  Kepitigalla  Rubber  Estates,  Limited  v.  National  Bank  of  India,  Limited, 
(1909),  2  K.  B.  loio,  1027.  But  in  the  United  States  the  great  weight  of  au- 
thority requires  some  examination  of  the  bank's  statement.  Leather  Manufac- 
turer's Bank  V.  Morgan,  supra;  First  National  Bank  v.  Allen,  100  Ala.  476,  14 
So.  335;  Jordan  Marsh  Co.  v.  National  Shawmut  Bank,  201  Mass.  397,  87  N.  E. 
740.  Some  courts  hold  that  a  depositor  may  by  his  course  of  conduct,  negligence 
or  laches  create  an  estoppel  which  prevents  recovery.  Denbigh  v.  First  National 
Bank,  174  Pac.  475  (Wash.).  Others  reach  the  same  result  on  grounds  of  con- 
tractual obligation.  Morgan  v.  U.  S.  Mortgage  b"  Trust  Co.,  supra.  It  is  gen- 
erally conceded,  however,  that  the  duty  of  the  depositor  does  not  extend  the 
discovery  of  forged  signatures.  Critten  v.  Chemical  National  Bank,  171  N.  Y. 
219,  228,  63  N.  E.  969;  Prudential  Insurance  Co.  v.  National  Bank  of  Commerce, 
177  N.  Y.  App.  438,  164  N.  Y.  S.  269.  It  is,  however,  agreed  that  where  a 
forgery  is  discovered  by  the  depositor  it  becomes  his  duty  to  report  it  imme- 
diately. Pratt  V.  Union  National  Bank,  79  N.  J.  L.  117,  75  Atl.  313;  McNeely 
Co.  V.  Bank  of  North  America,  supra;  Findley  v.  Corn  Exch.  National  Bank, 
166  Atl.  57.  Even  where  the  clerk  of  the  depositor  has  done  the  forging  and 
cleverly  concealed  the  same  the  depositor  has  been  held  hable  for  injury  caused 
the  bank.  Meyers  v.  Southwestern  Bank,  193  Pa.  i,  44  Atl.  280;  13  Harv.  L. 
Rev.  304.  A  fortiori,  the  American  cases  would  hold  the  depositor  liable  for 
injury  to  the  bank  caused  by  lack  of  due  care  in  checking  the  account.  The 
effect  of  decisions  like  the  principal  one  is  to  recognize  the  business  sense  of  an 
implied  contractual  obligation  on  the  part  of  the  depositor. 

Carriers  —  Injuries  to  Passengers  —  Evidence  of  Negligence.  — 
The  defendant's  ship  was  anchored  in  Havana  harbor,  and  the  passengers 
were  to  go  ashore  in  lifeboats  on  an  excursion.  A  seaman  offered  his  arm  to 
the  libellant  to  assist  her  in  entering  the  boat.  While  she  was  relying  on  his  aid, 
he  took  away  his  arm,  and  the  libeUant  feU  and  was  injured.  Held,  there  was 
no  evidence  of  negligence  to  go  to  the  jury.  Goode  v.  Oceanic  Steam  Naviga- 
tion Co.,  251  Fed.  556,  C.  C.  A.,  2d  Co. 

As  a  general  rule,  a  carrier  owes  no  duty  to  give  personal  assistance  to  a 
passenger  in  entering  or  leaving  the  conveyance.  Hurt  v.  St.  Louis,  Iron 
Mountain  b°  So.  R.,  94  Mo.  255,  7  S.  W.  i.  If  there  are  unusual  dangers  or 
obstacles,  however,  the  carrier  must  render  assistance.  Alexandria  Ry.  v. 
Herndon,  87  Va.  193.  Cf.  New  York,  Chicago,  &°  St.  Louis  Ry.  Co.  v.  Doane, 
115  Ind.  435,  17  N.  E.  913.  The  same  is  true  if  the  carrier  has  accepted  as  a 
passenger  one  obviously  infirm.  Southern  Ry.  Co.  v.  Mitchell,  98  Tenn.  77,  40 
S.  W.  7  2 .  And  while  a  carrier  is  not  ordinarily  liable  for  the  failure  of  its  servant 
to  periform  what  under  ordinary  circumstances  would  be  an  act  of  courtesy  on 
his  part,  it  is  liable  if  on  account  of  exceptional  circumstances  it  would  also 
become  a  duty  instead  of  a  mere  courtesy.    Weightman  v.  Louisville,  New 
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Orleans  &•  Texas  Ry.  Co.,  70  Miss.  563,  12  So.  586.  In  the  principal  case  the 
question  whether  the  courtesy  had  become  a  duty,  owing  to  exceptional  cir- 
cumstances, should  have  been  left  to  the  jury.  Citizens  Street  Ry.  Co.  v. 
Shepherd,  29  Ind.  App.  412,  62  N.  E.  300.  If  it  had  been  answered  in  the 
affirmative,  the  carrier  would  have  been  liable  for  failing  to  perform  such  duty 
with  due  care. 

Carriers  —  Who  are  Common  Carriers  —  Exclusive  Service  to  Coke 
Plant.  —  The  defendant,  an  independent  company  organized  under  a  general 
railroad  act,  operated  a  network  of  switch  tracks  wholly  within  the  premises  of 
a  coke  corporation.  Its  sole  business  consisted  in  shifting  cars  for  the  coke 
corporation  between  the  plant  and  two  connecting  belt  lines,  such  cars  coming 
from  and  going  to  places  in  different  states.  The  plaintifif  seeks  damages  for 
injuries  received  in  the  defendant's  employ,  charging  the  latter  with  violation 
of  the  federal  Safety  Appliance  Act.  Held,  that  the  defendant  is  a  common 
carrier  engaged  in  interstate  commerce  and  liable  for  violation  of  the  federal 
Safety  Appliance  Act.  Kenna  v.  Calumet,  H.  b'S.E.R.  Co.,  120N.  E.  259(111.). 

A  common  carrier  is  defined  as  one  who  undertakes  for  hire  to  transport  from 
place  to  place  the  goods  of  such  as  choose  to  employ  him.  Illinois  Central  R.  R. 
V.  Frankenberg,  54  111.  88;  Lloyd  v.  Haugh,  etc.  Storage,  etc.  Co.,  223  Pa.  148, 
72  Atl.  516.  See  I  Hutchinson,  Carriers,  3  ed.,  §  47;  Story,  Bailments, 
7  ed.,  §  495.  Whether  the  one  charged  as  a  common  carrier  is  within  this  defi- 
nition is  a  question  of  fact  for  the  jury.  Schloss  v.  Wood,  11  Colo.  287,  17  Pac. 
910;  Collier  v.  Langan,  etc.  Storage,  etc.  Co.,  147  Mo.  App.  700,  127  S.  W.  435; 
Avinger  v.  South  Carolina  R.  R.  Co.,  29  S.  C.  265,  7  S.  E.  493 ;  The  Tap  Line  Case, 
23  I.  C.  C.  277.  In  the  principal  case,  it  does  not  appear  that  the  defendant 
held  itself  out  for  purposes  of  general  transportation.  Its  only  business  con- 
sisted in  switching  cars  for  the  coke  corporation  between  the  plant  and  the 
belt  railroads.  If  this  system  of  internal  trackage  had  been  operated  by  the 
coke  corporation  itself,  such  system,  as  the  court  admits,  would  have  consti- 
tuted a  mere  plant  facility.  Wade  v.  Lutcher  6*  Moore  Cypress  Lumber  Co.,  20 
C.  C.  A.  515,  74  Fed.  517;  Taenzer  6*  Co.  v.  Chicago,  R.  I.  &•  P.  R.  Co.,  95 
C.  C.  A.  436,  170  Fed.  240;  General  Electric  Co.  v.  N.  Y.  C.  6*  H.  R.  R.  Co.,  14 
I.  C.  C.  237.  The  fact  that  the  system  was  operated  by  an  independent  cor- 
poration does  not  alter  its  character.  Crane  Iron  Works  v.  U.  S.,  i  U.  S.  Com. 
Ct.  453,  209  Fed.  238;  In  re  Muncie  &•  Western  R.  Co.,  30 1.  C.  C.  434.  Further- 
more, the  railroad  was  not  even  a  public  utility,  for  since  its  lines  were  wholly 
within  the  premises  of  the  coke  corporation  it  was  not  accessible  to  the  general 
public.  Cf.  Matter  of  the  Split  Rock  Cable  Road,  128  N.  Y.  408,  28  N.  E.  506; 
Weidenfeld  v.  Sugar  Run  R.  Co.,  48  Fed.  615  (U.  S.  C.  C,  Pa.).  Nor  could 
organization  under  the  general  railroad  act  clothe  the  business  with  a  public 
interest;  the  facts  alone  could  give  it  that  character.  Munn  v.  Illinois,  94 
U.  S.  113;  People  V.  Budd,  117  N.  Y.  i,  22  N.  E.  670;  Brass  v.  North  Dakota, 
153  U.  S.  391.  Unless  by  accepting  the  benefits  of  the  act,  the  defendant  was 
estopped  to  show  that  it  was  not  a  common  carrier,  the  decision  seems  wrong. 
See  Turnpike  Co.  v.  News  Co.,  43  N.  J.  L.  381;  Chicago,  M.  &»  St.  P.  R.  Co.  v. 
Ackley,  94  U.  S.  179. 

Conflict  of  Laws  —  Wills  —  Equitable  Election.  —  Testatrix  died 
domiciled  in  England,  having  devised  realty  in  Paraguay  upon  trust  for  charity. 
By  the  law  of  Paraguay  this  devise  was  valid  only  as  to  one-fifth,  four-fifths 
being  the  legal  portion  of  the  obligatory  heirs.  These  heirs  were  also  legatees 
of  property  situated  in  England.  Though  under  the  Paraguayan  law  the 
obligatory  heirs  took  both  under  and  against  the  will  and  were  not  required 
to  elect,  yet,  held,  that  they  must  elect.    In  re  Ogilvie,  [1918]  i  Ch.  492. 

When  A  makes  B,  his  heir,  and  C  legatees  under  his  will,  and  the  legacy  to 


RECENT  CASES  289 

C  is  such  that  B,  as  heir,  would  be  entitled  thereto,  B  cannot  take  both  his 
legacy  and  C's  intended  portion,  but  must  elect  between  the  two.  Van  Dyke's 
Appeal,  60  Pa.  St.  481.  See  23  Harv.  L.  Rev.  138.  Where  the  gift  to  C  is 
invalid,  by  the  lex  domicilii,  there  is  no  will  and  consequently  no  election, 
Eearle  v.  Greenbank,  i  Ves.  Sen.  298,  306;  Sheddon  v.  Goodrich,  8  Ves.  Jr.  481. 
See  Boughton  v.  Boughton,  2  Ves.  Sen.  12,  14.  If,  however,  there  is  an  express 
condition  to  elect,  it  is  enforced.  Boughton  v.  Boughton,  supra.  But  where  it 
is  inoperative  because  of  lex  rei  sitae  of  a  foreign  jurisdiction  election  is  ap- 
plied. Dundas  v.  Dundas,  2  Dow  &  CI.  349;  Brodie  v.  Barry,  2  Ves.  &  Beav. 
127;  Van  Dyke's  Appeal,  supra.  See  2  Dicey,  Conelict  of  Laws,  2  ed.,  778, 
779.  The  election,  however,  when  made,  does  not  affect  the  title  to  the  foreign 
realty.  Bolton  v.  Bolton,  29  Ark.  418;  Ramels  v.  Rowe,  92  C.  C.  A.  177,  166 
Fed.  425;  Palmer  v.  Voorhis,  35  Barb.  (N.  Y.)  479.  See  Story,  Conflict  of 
Laws,  8  ed.,  §  448.  Yet  it  is  generally  enforced  by  the  jurisdiction  of  the 
sitiis.  Van  Steenwyck  v.  Washburn,  59  Wis.  483,  17  N.  W.  289;  Martin  v. 
Battey,  87  Kan.  582,  125  Pac.  88;  wilson  v.  Cox,  49  Miss.  538.  Contra,  Ramels 
v.  Rowe,  supra.  Some  suggest  that  the  doctrine  rests  simply  on  equitable 
principles.  See  30  Harv.  L.  Rev.  649;  i  Jarman,  Wills,  6  ed.,  534;  i  Pome- 
ROY,  EgmiY,  3  ed.,  §  465.  But  see  Cooper  v.  Cooper,  L.  R.  7  H.  L.  53,  70, 
This  view  would  not  change  the  result  in  the  principal  case,  for  in  an  analogous 
situation,  where  B's  property  was  given  to  C,  B  had  to  elect.  Nays  v.  Mor- 
dant, 2  Vern.  581;  Cooper  v.  Cooper,  supra;  Havens  v.  Sackett,  15  N.  Y.  365, 
But  the  prevailing  view  is  that  it  is  based  on  the  presumed  intention  of  the 
testator.  Whistler  v.  Webster,  2  Ves.  Jr.  366;  Jackson  v,  Bevins,  74  Conn.  96, 
49  Atl.  899;  Cooper  v.  Cooper,  supra;  Havens  v.  Sackett,  supra;  Martin  v, 
Battey,  supra.  See  Haynes,  "Outlines  of  Equity,"  262  et  seq.,  23  Harv,  L. 
Rev.  138.  And  it  seems,  as  is  said  in  the  principal  case,  that  election  is  merely 
the  application  of  the  lex  domicilii  imposing  conditions  on  the  receipt  of  the 
legacy  over  which  it  has  power.  Thus  it  is  a  mere  rule  of  construction,  en- 
forcing the  presumed  intention  of  the  testator. 

Contracts  —  C6ntracts  for  the  Benefit  of  a  Third  Person  —  Char- 
terp arties  —  right  of  charterers  to  recover  commission  from  ship- 
OWNERS AS  Trustees  for  Brokers.  —  A  clause  in  a  charterparty  provided 
that  a  three  per  cent  commission  on  the  amount  of  hire  should  be  paid  to  the 
brokers,  "ship  lost  or  not  lost."  No  hire  was  earned,  since  the  vessel  was  taken 
over  by  the  French  government.  Held,  that  the  charterers  could  recover  the 
commission  as  trustees  for  the  brokers.  Walford  v,  Les  AJfreteurs  RSunis 
Societi  Anonyme,  [19 18]  2  K,  B.  498. 

The  English  courts  have  in  the  past  been  obliged  to  stretch  the  law  of  trusts 
in  order  to  avoid  the  consequences  of  their  doctrine,  which  prevails  in  a  small 
minority  of  American  jurisdictions,  that  a  person  not  a  party  to  a  contract 
cannot  sue  on  a  promise  made  for  his  benefit.  Moore  v.  Darton,  4  DeG.  &  S. 
517.  See  IS  Harv.  L.  Rev.  767,  775.  Various  efforts  have  been  made  to  evade 
the  rule.  See  Mellen  v.  Whipple,  i  Gray  (Mass.)  317,  323,  The  device  of  an 
implied  trust  has  been  employed  in  a  nimiber  of  cases.  Swan  v.  Snow,  11  Allen 
(Mass.)  224;  Munroe  v.  Fireman's  Relief  Association,  19  R.  I,  363,  34  Atl.  149; 
Lloyds  V.  Harper,  16  Ch.  D.  290;  In  re  Flavell,  25  Ch.  D.  89;  contra.  West  v, 
Houghton,  4  C.  P.  p.  197.  See  Cleaver  v.  Mutual  Reserve  Fund,  [1892]  i  Q,  B, 
147 »  152.  The  principal  case  follows  a  similar  decision  in  regard  to  charter 
parties  handed  down  without  opinion  in  1853.  Robertson  v.  Wait,  8  Exch.  299, 
Perhaps  most  of  the  English  cases  can  be  reconciled  in  result,  if  not  on  principle, 
on  the  ground  that  where  a  business  relation  exists  between  promisee  and  bene- 
ficiary an  agreement  by  the  promisee  to  act  as  trustee  of  his  technical  right  of 
action  can  be  implied,  but  not  in  cases  of  pure  gifts.  Certainly  there  is  strong 
reason  in  business  contracts  to  find  some  way  of  enforcement.    The  whole 
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machinery,  however,  is  obviously  fictitious.  If  the  fiction  is  to  be  employed, 
there  seems  to  be  no  good  reason  why  it  should  not  be  applied  to  aU  contracts 
for  the  sole  benefit  of  a  third  person.  The  correct  and  frank  method  would  be 
to  give  the  sole  beneficiary  a  right  of  action  in  his  own  name.  The  New  York 
court  recently  threw  off  the  old  shackles.  Seaver  v.  Ransom,  Ct.  App.  (N.  Y.), 
October  i,  1918.  See  32  Harv.  L.  Rev,  82.  It  is  hoped  that  the  English  courts 
will  have  the  courage  to  do  as  much. 

Corporations — Ultra  Vires:  What  Acts  are  Ultra  Vires  —  Ill-Defined 
Objects  of  Incorporation.  —  The  memorandiun  of  association  of  a  com- 
pany contained  an  objects  clause  enabling  the  company  to  carry  on  almost 
every  conceivable  kind  of  business  which  such  an  organization  could  adopt. 
Escape  from  liability  was  sought  for  an  act  done  in  the  name  of  the 
company  by  its  managers  on  the  ground  that  the  act  was  tdtra  vires.  Held, 
that,  under  such  a  memorandum,  the  act  was  not  ultra  vires.  Cotman  v. 
Brougham,  [1918]  A.  C.  514. 

For  a  discussion  of  this  case,  see  Notes,  page  279. 

Equitable  Servitudes  —  Covenant  by  Assignee  of  Copyright  to  Pay 
Royalties  —  Vendor's  Lien.  —  Assignee  of  a  copyright  covenanted  to  pay 
certain  royalties  and  to  assign  only  to  successors  in  business  subject  to  the 
terms  of  the  deed  assigning  the  copyright.  In  an  action  by  the  covenantee 
against  a  subsequent  assignee  of  the  copyright  with  notice  of  the  covenant, 
}uid,  that  the  subsequent  assignee  was  under  no  contractual  liability  to  pay 
royalties;  that  the  original  assignment  and  covenant  therein  did  not  make  the 
royalties  a  charge  upon  the  copyright,  and  that  as  the  original  deed  of  assign- 
ment did  not  make  the  royalties  a  part  of  the  purchase  money  it  did  not  have 
the  effect  of  reserving  a  vendor's  lien  for  unpaid  royalties.  Barker  v.  Stickney, 
[1918]  2  K.  B.  356. 

For  further  discussion  of  the  principles  involved,  see  Notes,  page  278. 

Evidence  —  Privileged  Communications  —  Attorney  and  Client  — 
Communication  Made  Under  Mistake  to  Attorney  of  Opposite  Party. 
—  Shortly  after  a  highway  accident,  the  solicitor  of  the  prospective  defendant 
called  on  the  injured  party  and  secured  from  her  a  signed  statement  in  regard 
to  the  collision.  Although  there  was  no  fraud,  the  plaintiff  signed  in  the  beUef 
that  she  was  making  the  statement  to  her  own  soUcitor.  Plaintiff  applied  for 
discovery.  Held,  that  the  docvunent  was  privileged.  Feuerheerd  v.  London 
Omnibus  Co.,  [1918]  2  K.  B.  565;  53  L.  J.  332. 

Communications  between  attorneys  and  their  clients  in  relation  to  legal 
interests  have  long  been  privileged.  Minet  v.  Morgan,  L.  R.  8  Ch.  361 ;  Crosby 
V.  Berger,  4  Edw.  (N.  Y.)  254  (affirmed  in  11  Paige,  377).  This  means  that  the 
communication  cannot  be  used  as  evidence  without  the  consent  of  the  client. 
See  4  Wigmore,  Evidence,  §  2324.  The  modern  ground  for  the  rule  is  the 
need  of  freedom  in  consultation  with  attorneys.  Hatton  v.  Robinson,  14  Pick, 
(Mass.)  416;  Wade  v.  Ridley,  87  Me.  368,  32  Atl.  975.  See  4  Wigmore,  Evi- 
dence, §  2291.  On  the  same  principle  the  client  shoidd  not  bear  the  dangerous 
burden  of  using  more  than  a  due  precaution  in  selecting  his  attorney.  Hence 
the  privilege  has  been  properly  extended  to  cases  of  bona  fide  belief  in  the 
alleged  attorney's  professional  status.  People  v.  Barker,  60  Mich.  277,  27 
N.  W.  539;  State  v.  Russell,  83  Wis.  330,  53  N.  W.  441;  Rex  v.  Cheney,  17 
Manitoba,  467.  See  4  Wigmore,  Evidence,  §§  2302,  2310.  However,  a 
conmaunication  made  to  a  solicitor  known  to  be  acting  as  counsel  for  the  oppo- 
site party  has  been  rightly  held  not  privileged.  Tobakin  v.  Dublin  Tramways 
Co.,  [1905]  2  Ir.  Rep.  58,    In  former  cases  the  communication  was  procured 
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by  the  fraud  of  the  opposing  counsel,  but  the  policy  of  the  privilege  clearly 
extends  to  the  principal  case.  By  the  denial  of  discovery  on  the  ground  of 
privilege  the  plaintiff  is  assured  that  the  statement  cannot  be  used  as  evidence 
against  her  and  is  thus  given  all  needed  protection. 

Evidence  —  Res  Gestae  —  Declarations  of  Agent  —  Admissibility  in 
Corroboration.  —  The  defendant's  chauffeur  struck  and  killed  plaintiff's 
son.  Ten  or  fifteen  minutes  later,  apart  from  the  scene  of  the  accident,  the 
chauffeur,  in  reply  to  a  question,  said  he  was  driving  on  a  mission  for  his  em- 
ployer. This  declaration  was  admitted  in  evidence.  Held,  the  declaration 
should  have  been  excluded.    Frank  v.  Wright,  205  S.  W.  434  (Tenn.). 

Declarations  of  an  alleged  agent  are  not  competent  against  the  alleged  prin- 
cipal to  prove  the  fact  of  agency,  because  there  is  no  authority  to  make  such 
admissions.  Yoshimi  b°  Co.  v.  U.  S.  Express  Co.,  78  N.  J.  L.  281,  73  Atl.  45; 
Ennis  v.  Wright,  217  Mass.  40,  104  N.  E.  430.  But  if  the  agency  is  otherwise 
prima  facie  proved,  they  become  admissible  in  corroboration.  Mullen  v, 
Quinlan  6*  Co.,  195  N.  Y.  109,  87  N.  E.  1078;  Lemcke  v.  Funk  6°  Co.,  78  Wash. 
460,  139  Pac.  234.  As  in  the  principal  case,  where  the  defendant  owned  the 
automobile,  and  where  the  driver  was  regularly  employed  as  a  chauffeur,  the 
fact  of  agency  on  this  occasion  is  presumed.  Stewart  v.  Baruch,  103  App.  Div. 
577)  93  N.  Y.  Supp.  161;  Marshall  w.  Taylor,  168  Mo.  App.  240,  153  S.  W.  527. 
See  Ludberg  v.  Barghoorn,  73  Wash.  476,  481,  131  Pac.  1165,  1167.  But  even 
if  the  agency  is  otherwise  prima  facie  proved,  the  declarations  are  admissible 
only  when  they  constitute  a  part  of  the  res  gestae.  Lowden  v.  Wilson,  233  111. 
340,  84  N.  E.  245;  U.  S.  Express  Co.  v.  Rawson,  106  Ind.  215,  6  N.  E.  337,  By 
the  better  view  statements  are  considered  part  of  the  res  gestae  if  they  are 
spontaneous  utterances  and  made  so  soon  after  the  act  in  issue  as  to  negative 
deliberation  and  design.  See  31  Harv.  L.  Rev.  801.  On  this  point  the  in- 
stant case  is  sound. 

Insurance  —  Waiver  of  Presumption  of  Death.  —  A  by-law  of  the  de- 
fendant insurance  company  provided  that  long-continued  absence  would  not 
be  regarded  as  evidence  of  death  or  raise  a  presiunption  thereof.  Plaintiff 
reUed  on  the  presumption  raised  by  seven  years'  absence.  Held,  the  effort  to 
force  new  rules  of  evidence  on  the  court  was  void.  Gafney  v.  Royal  Neighbors 
of  America,  174  Pac.  1014  (Idaho). 

Formerly  courts  held  invalid  agreements  that  tended  to  deprive  them  of 
their  jurisdiction.  Horton  v.  Sayer,  4  H.  &  N.  643;  Hall  v.  People'' s  Mutual 
Fire  Insurance  Co.,  6  Gray  (Mass.)  185;  Muldrow  v.  N orris,  2  Cal.  74.  Though 
such  is  no  longer  true,  present-day  courts  do  hold  certain  contracts  invalid  on 
the  grounds,  that  where  there  is  a  relationship  between  parties,  one  of  whom 
is  not  an  absolutely  free  agent  under  nineteenth-century  economic  theory,  the 
courts  should  protect  the  weaker  party  by  limiting  the  freedom  of  contract 
with  the  stronger.  Thus,  an  agreement  in  a  lease  giving  the  landlord  power 
to  confess  judgment  in  an  action  of  forcible  detainer  is  void.  French  v.  Wilier, 
126  111.  611,  18  N.  E.  811.  On  similar  principles  the  law  limits  the  defenses 
of  surety  companies.  Segari  v.  Mezzei,  116  La.  1026,  41  So.  245.  Legislatures, 
with  due  regard  to  corporate  interests,  have  prescribed  such  rules  for  the  con- 
duct of  the  business  of  insurance  as  will  best  protect  the  interests  of  the  in- 
sured. Commonwealth  v.  Vrooman,  164  Pa.  St.  306,  30  Atl.  217;  N.  Y.  Life 
Insurance  Co.  v.  Hardison,  199  Mass.  190,  198,  85  N.  E.  410,  413;  Equitable 
Insurance  Co.  v.  Commonwealth,  113  Ky.  126,  67  S.  W.  388;  Orient  Insurance 
Co.  V.  Daggs,  172  U.  S.  557.  It  is  doubtful,  however,  whether  contracts  made 
in  accord  with  the  by-law  in  the  principal  case  give  the  insurance  companies 
such  undue  advantages  over  individuals  as  to  render  the  by-law  void  as  against 
public  policy. 
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Municipal  Corporations  —  Appointment  to  Office  —  Approval  —  Re- 
consideration. —  A  statute  provided  that  the  members  of  the  Board  of 
Education  were  to  be  appointed  by  the  mayor,  with  the  approval  of  the  city 
council.  Pursuant  to  this  provision  the  mayor  appointed,  and  the  city  council 
approved,  certain  persons  as  members.  Subsequently,  the  city  council,  re- 
considering its  vote  of  approval,  disapproved  the  appointments.  Held,  that 
there  had  been  no  valid  appointment  to  office  as  the  ordinary  parliamentary 
rules,  allowing  the  city  council  to  reconsider  its  action,  applied.  People  v. 
Davis,  1 20  N.  E.  326  (111.). 

An  appointment  to  office  is  completed  when  the  last  act  required  has  been 
performed.  State  v.  Barbour,  53  Conn.  76,  22  Atl.  686;  Draper  v.  State,  175 
Ala.  547,  57  So.  772;  Marbury  v.  Madison,  1  Cranch  (U.  S.)  137.  In  the  prin- 
cipal case  the  last  act  was  the  approval  by  the  city  council.  People  v.  Bissel, 
49  Cal.  407.  An  appointment  to  office  by  whomsoever  made  is  intrinsically 
an  executive  act,  and  the  city  council  in  appointing  acts  in  an  executive  capac- 
ity. State  V.  Wagner,  170  Ind.  144,  82  N.  E.  466;  State  v.  Longdon,  68  Conn. 
519,  37  Atl.  7,?,y,Haight  v. Love,  39 N.  J.  L.  14;  Achley's Case, 4  Abb.  Pr.  (N.  Y.) 
35;  State  V.  Barbour,  53  Conn.  76,  22  Atl.  686.  And  it  is  submitted  that  ap- 
proval of  an  appointment,  though  by  a  legislative  body,  being  but  one  of  the 
steps  required  for  a  valid  appointment,  is  also  an  executive  act.  Accordingly, 
by  approving  the  app>ointment  the  city  council  has  exercised  and  exhausted 
its  power,  and  the  appointee  is  seised  of  the  office.  In  re  Fitzgerald,  88  App. 
Div.  (N.  Y.)  434,  82  N.  Y.  S.  811.  Contra,  Dust  v.  Oakman,  126  Mich.  717, 
86  N.  W.  151.  Thus,  being  vested  with  the  office,  reconsideration  of  the  ap- 
proval is  ineffectual,  and  the  appointee  remains  seised  of  the  office  until  re- 
moved by  a  body  having  the  p>ower  of  removal.  In  re  Fitzgerald,  supra;  Achley's 
Case,  supra;  Haight  v.  Love,  supra;  Marbury  v.  Madison,  i  Cranch  (U.  S.)  137, 
162.   See  2  Dillon,  Municipal  Corporations,  5  ed.,  §  466. 

Municipal  Corporations  —  Compensation  for  special  Services.  —  The 
plaintiff's  fire-department  was  svmimoned  to  prevent  the  outbreak  of  fire  in 
defendant's  acid  plant,  the  roof  of  which  had  caved  in.  The  immediate  danger 
passed,  defendant  requested  that  several  men  be  supplied  to  watch  the  premises 
temporarily.  Plaintiff  sues  for  compensation  for  the  services  of  the  fire- 
department  and  of  the  special  watchmen.  Held,  it  may  recover  for  the  latter, 
but  not  the  former.  Grays  Urban  District  Council  v.  Grays  Chemical  Works, 
Limited,  [1918]  2  K.  B.  461. 

For  a  discussion  of  this  case,  see  Notes,  page  282. 

Municipal  Corporations  —  Maintenance  of  Railway  Crossings  — 
Surrender  of  Police  Power.  —  The  complainant  railway,  being  the  owner 
of  a  right  of  way  in  the  city,  granted  to  the  city  the  right  to  extend  a  street 
over  the  complainant's  tracks,  in  consideration  of  which  the  city  agreed  that 
a  crossing  should  be  maintained  without  expense  to  the  railway  company. 
Subsequently,  the  city  passed  an  ordinance  requiring  the  railway  company 
to  bear  the  expense  by  operating  safety  gates  at  this  crossing.  To  a  bill  by  the 
complainant  which  seeks  to  enjoin  the  enforcement  of  this  ordinance,  the  city 
demurs,  alleging  that  the  contract  amounts  to  a  surrender  of  the  city's  police 
power  and  so  is  not  binding.  Held,  that  the  demurrer  be  overruled.  Florida 
East  Coast  R.  Co.  v.  City  of  Miami,  79  So.  682  (Fla.). 

It  is  well  settled  that  a  city  cannot  by  contract  limit  or  give  up  the  exercise 
of  any  police  power  delegated  to  it  by  the  state.  Jacksonville  v.  Ledwith,  26 
Fla.  163,  7  So.  885;  State  v.  Laclede  Gaslight  Co.,  102  Mo.  472,  14  S.  W.  974; 
City  of  Chicago  v.  Chicago  Union  Traction  Co.,  199  111.  259,  6$  N.  E.  243.  See 
16  Harv.  L.  Rev.  436.  A  common  illustration  of  the  exercise  of  such  power 
is  found  in  enactments  by  city  legislative  bodies  requiring  that  railway  com- 
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panics  shall  without  compensation  provide  safety  appliances  at  street  cross- 
ings. Delaware,  etc.  R.  Co.  v.  East  Orange,  41  N.  J.  L.  127;  Village  of  Clara 
City  V.  Great  Northern  R.  Co.,  130  Minn.  480,  153  N.  W.  879;  Cincinnati,  I. 
6*  W.  R.  Co.  V.  City  of  Conner sville,  218  U.  S.  336.  See  3  Abbott,  Municipal 
Corporations,  §  854.  If  at  the  time  in  question  there  is  a  preexisting  right 
on  the  part  of  the  city  to  require  the  railway  company  to  maintain  the  cross- 
ing without  compensation,  an  agreement  by  which  the  city  gives  up  that  right 
is  obviously  invalid.  State  v.  Great  Northern  R.  Co.,  134  Minn.  249,  158  N. 
W.  972;  Northern  Pacific  R.  Co.  v.  Minnesota,  208  U.  S.  583.  But  in  the  prin- 
cipal case  the  city  had  no  preexisting  right  to  give  up.  The  railroad  owned 
the  land  and  there  was  no  street  over  it.  Not  until  the  railroad  granted  to 
the  city  the  right  to  open  a  street  over  its  property  did  the  city  acquire  any 
police  power  over  the  crossing.  State  v.  Chicago,  St.  P.,  M.  6°  0.  R.  Co.,  85 
Minn.  416,  89  N.  W.  i.  Since,  therefore,  the  contract  with  the  railway  com- 
pany was  not  a  surrender  of  the  city's  police  power,  the  subsequent  ordinance 
in  yiolation  thereof  was  null  and  void. 

Negligence  —  Charitable  Corporation  —  Liability  or  Hospital  to 
Pay  Patient  for  Negligence  of  Its  Servants.  —  Plaintiff's  intestate  was 
confined  in  the  hospital  of  defendant,  a  charitable  corporation  without  capital 
stock  and  paying  no  dividends.  Owing  to  insufficient  guarding,  he  jumped 
from  a  window  in  a  delirium  and  was  killed.  He  paid  fifteen  dollars  a  week  for 
his  care.  Held,  that  defendant  was  not  liable  for  the  negligence  of  its  servants. 
Mikota  V.  Sisters  of  Mercy,  168  N.  W.  (Iowa)  219. 

Where  the  injured  person  was  wholly  a  recipient  of  the  charity,  the  charitable 
funds  are  generally  not  chargeable  with  damages  for  the  torts  of  servants. 
Abston  V.  Waldon  Academy,  118  Tenn.  25,  102  S.  W.  351.  Contra,  Donaldson 
V.  General  Public  Hospital,  30  New  Bruns.  279.  Where  the  injured  person 
paid  for  his  care  the  institution  is  still  immune.  Downes  v.  Harper  Hospital, 
loi  Mich.  555,  60  N.  W.  42;  Thornton  v.  Franklin  Square  House,  200  Mass. 
465,  86  N.  E.  909.  Contra,  Mersey  Docks  v.  Gibbs,  i  H.  L.  93;  Glavin  v.  Rhode 
Island  Hospital,  12  R.  I.  411.  But  where  the  plaintiff  was  not  a  recipient  of 
the  charitable  services,  liability  has  often  been  imposed.  Bru^e  v.  Central 
Methodist  Episcopal  Church,  147  Mich.  230,  no  N.  W.  951;  Gamble  v.  Vander- 
bilt  University,  138  Tenn.  616;  200  S.  W.  510  (1918).  In  support  of  the  rule  of 
non-liability  it  is  said  that  the  trust  funds  must  not  be  diverted  to  pay  such 
claims.  See  Fire  Insurance  Patrol  v.  Boyd,  120  Pa.  624,  647,  15  Atl.  553,  557. 
But  see  31  Harv.  L.  Rev.  481.  The  cases  imposing  liability  in  favor  of  persons 
not  recipients  of  the  charity  are  inconsistent  with  this  reasoning.  Some  courts 
base  non-liability  on  an  implied  agreement  not  to  hold  the  institution  liable. 
See  Powers  v.  Mass.  Homeopathic  Hospital,  109  Fed.  294,  303.  This  seems 
fictitious,  especially  where  the  patient  pays.  The  question  turns  upon  the 
policy  behind  the  rule  of  respondeat  superior.  It  is  said  that  one  who  employs 
another  to  do  an  act  for  his  benefit  should  bear  the  risk  of  injury  therefrom  to 
third  persons.  See  Hall  v.  Smith,  2  Bing.  156,  160;  Hearns  v.  Waterbury 
Hospital,  66  Conn.  93,  125,  33  Atl.  595,  604.  But  "benefit"  here  should  mean 
the  furtherance  of  an  enterprise  in  which  one  is  engaged.  A  strong  additional 
reason  lies  in  the  need  of  liability  in  order  to  secure  careful  management.  See 
31  Harv.  L.  Rev.  482.    Charitable  institutions  form  no  exception. 

Negligence  —  Proximate  Causation  —  The  Intervention  of  an  Il- 
legal Act  —  The  Lusitania.  —  The  British  passenger-carrying  merchant- 
man, Lusitania,  sailed  from  New  York  for  Liverpool  with  the  knowledge  that 
Germany  had  declared  a  submarine  blockade  of  the  waters  surrounding 
England  and  Ireland.  While  at  sea  numerous  wireless  advices  were  received 
from  the  British  Admiralty  as  to  the  activities  and  location  of  submarines, 
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as  to  the  best  course  to  pursue,  and  a  warning  to  reach  port  at  dawn.  These 
advices  were  followed  or  disregarded  by  the  captain  as  he  saw  fit.  The  ship 
was  sunk  without  warning  by  a  submarine  and  in  a  petition  to  determine 
liability,  held,  that  the  petitioner  was  not  liable  as  not  negligent,  or  if  negli- 
gent, such  negligence  was  not  the  proximate  cause  of  the  injury.  The  Lusi- 
iania,  251  Fed.  715. 

As  the  existence  of  the  submarine  zone  was  known  to  all,  the  passengers 
covild  expect  no  more  of  the  petitioner  than  that  he  use  due  care  under  the 
circumstances,  the  submarine  menace  being  a  circumstance.  See  31  Harv. 
L.  Rev.  306.  The  disregard  of  the  advices,  based  on  observations  and  sub- 
marine activities,  can  scarcely  be  justified  on  the  grounds  that  the  commanding 
officer  of  a  merchantman  be  left  free  to  exercise  his  own  judgment.  The  ad- 
vices and  previous  sinkings  showed  the  menace  to  be  at  its  height  off  the  im- 
mediate south  coast  of  Ireland,  and  the  reasonableness  of  a  course  aroimd  the 
north  of  Ireland  or  one  farther  south,  putting  in  at  a  different  port,  seems  to 
have  been  overlooked.  See  Express  Co.  v.  Kounize  Bros. ,  8  Wall.  (U.  S.)  342 ;  The 
George  Nicholaus,  Fed.  Cas.,  No.  13,578;  The  Union  Insurance  Co.  v.  Dexter, 
52  Fed.  152.  In  order  to  reach  port  at  dawn,  why  slacken  speed  in  the  danger 
zone  instead  of  farther  out  at  sea?  Agaia  it  is  not  so  clear  that  the  crew  was 
free  from  negligence,  as  negligence  is  not  to  be  measured  by  poise  of  tempera- 
ment, excitability,  or  the  reverse.  See  Bessemer  Land  Co.  v.  Campbell,  121 
Ala.  50,  60.  The  illegal  intervening  act,  as  any  other  intervening  act,  would 
break  the  chain  of  causation  only  if  it  could  not  have  been  anticipated.  Filson 
V.  Pacific  Express  Co.,  84  Kan.  614,  114  Pac.  863,  29  Harv.  L,  Rev.  453.  See 
J.  Smith,  "Legal  Cause  in  Actions  of  Tort,"  25  bUrv.  L.  Rev.  103, 121.  That 
the  Lusitania  did  not  anticipate  the  sinking  is  not  so  clear  as  the  court  seems 
to  think.  On  the  two  previous  voyages,  the  Lusitania  hoisted  the  American 
flag  and  their  act  was  justified  on  the  grounds  that  Germany  had  announced 
her  intention  to  sink  British  merchantmen  on  sight.  It  is  unfortunate  that 
the  decision  was  not  confined  more  strictly  to  the  facts  and  a  proper  appUca- 
tion  of  the  law  thereto. 

Reformation  of  Instruments  —  Reformation  for  Mistake  of  Law.  — 
A  written  contract  contained,  after  the  description  of  the  estates  and  specified 
properties  to  be  conveyed,  the  words,  "and  all  other  improvements."  The 
parties  had  previously  agreed,  orally,  that  certain  sugar  miUs  and  machinery 
should  be  excepted,  but  no  mention  of  this  was  made  in  the  contract.  The 
defendant  by  his  answer,  in  effect  a  bill  in  equity,  seeks  reformation  of  the  con- 
tract. Held,  that  equity  will  reform  for  mutual  mistake  of  law  where  the  con- 
tract fails  to  express  the  intention  of  the  parties.  Philippine  Sugar,  etc.  Co.  v. 
Philippine  Islands,  247  U.  S.  385. 

For  a  general  discussion  of  the  principles  involved,  see  Notes,  page  283. 

Sales  —  Conditional  Sales  —  Right  of  Vendor  Versus  Stjbvendee.  — 
Plaintiff  sold  an  automobile  to  X.  The  title  thereto  was  to  remain  in  the 
plaintiff  until  the  note,  given  for  the  residue  of  the  purchase  price,  had  been 
paid.  X  sold  the  automobile  to  the  defendant,  a  bond  fide  purchaser  without 
notice.  Plaintiff  sues  the  defendant  in  replevin.  Held,  the  plaintiff  can  re- 
cover.   Gamble  v.  Shingler,  96  S.  W.  705  (Ga.). 

If  a  vendor  transfers  possession  of  the  goods  to  the  vendee,  but  retains 
legal  title  as  security,  the  sale  is  conditional.  Sumner  v.  Woods,  67  Ala.  139; 
Williston,  Sales,  §  7.  The  vendee  may  transfer  his  beneficial  interest  to  a 
third  person.  Nafl  Cash  Register  Co.  v.  Wapples,  52  Wash.  657,  loi  Pac.  227. 
If  he  assumes  to  transfer  more,  it  is  a  conversion,  and  the  vendor,  at  common 
law,  is  not  estopped,  despite  the  deceptive  situation  created  by  conditional 
sales,  from  immediately  pursuing  his  rights  against  a  bond  fide  subvendee. 
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Lorain  Steel  Co.  v.  Norfolk  b°  Bristol  Street  Ry.  Co.,  187  Mass.  500,  73  N.  E^ 
646;  Riley  v.  Dillon,  148  Ala.  283,  41  So.  768.  At  the  present  time  Factors' 
Acts,  Recording  Statutes,  or  judicial  legislation  operate  to  give  a  bond  fide 
sub  vendee  an  absolute  title  if  the  conditional  sale  is  not  recorded.  Lee  v. 
Butler,  (1893)  2  Q.  B.  318;  Gartrellv.  Clay,  81  Ga.  327,  7  S.  E.  161;  Lincoln  v. 
Quynn,  68  Md.  299.  In  these  jurisdictions  if  the  conditional  sale  is  recorded, 
and  if  there  is  a  tortious  resale,  the  vendor's  right  of  action,  as  at  common  law, 
comes  into  being  the  instant  the  vendee  assumes  to  treat  the  property  as  his 
own. 

Vendor  and  Purchaser  —  Rights  and  Liabilities  —  Forfeiture  of 
Payments  —  Defective  Notice  of  Intent  to  Forfeit.  —  A  statute  al- 
lowed a  vendor  of  land  to  take  advantage  of  a  provision  in  a  contract  provid- 
ing for  a  forfeiture  of  all  money  paid,  on  default  of  the  vendee.  A  notice  to 
the  vendee  indicating  an  intent  to  forfeit  the  contract  in  thirty  days  was 
required.  Though  the  parties  had  agreed  on  the  land  to  be  sold,  the  contract 
misdescribed  the  location  of  the  land,  and  the  notice  to  forfeit  after  the  default 
of  the  vendee  contained  the  same  mistake.  Held,  that  the  notice  is  ineffectual 
to  forfeit  the  payments.    Liewen  v.  Blau,  168  N.  W.  811  (la.). 

The  vendee  in  a  contract  to  purchase  land  on  which  part  of  the  price  has 
been  paid  is,  by  virtue  of  his  equitable  ownership,  practically  in  the  position 
of  a  mortgagor,  the  vendor  holding  the  legal  title  as  security  only  for  the  pay- 
ment of  the  balance.  See  Pomeroy,  Equity,  3  ed.,  §  1260,  note  3;  29  Harv. 
L.  Rev.  791.  After  a  default  by  the  vendee,  a  foreclosure,  strict  or  by  sale,  is 
usually  necessary  to  deprive  the  vendee  of  his  equitable  ownership.  Bruce  v. 
Tilson,  25  N.  Y.  194;  Button  v.  Schroyer,  5  Wis.  598.  See  28  Harv.  L.  Rev. 
641.  Where  a  power  is  given  to  the  vendor  to  forfeit  the  equitable  ownership, 
the  situation  resembles  that  of  a  mortgagee  with  a  power  of  sale.  In  the  exer- 
cise of  a  power  of  sale,  a  material  misdescription  in  the  notice  is  fatal.  See 
2  Jones,  Mortgages,  6  ed.,  §  1840.  Further,  there  will  be  no  reformation  of 
the  defective  exercise  of  the  power.  Ualy  v.  Bagley,  37  Mo.  363.  The  prin- 
cipal case  follows  out  the  analogy  to  the  mortgage,  and  is  another  indication 
that  the  vendee  has  a  property  interest  as  a  consequence  of  his  right  to  specific 
performance. 

War  —  Prize  Court  —  Neutral  or  Enemy  Character  —  Order  in 
Council.  —  An  Order  in  Council  adopting  Article  57  of  the  Declaration  of 
London  provided  that  "the  neutral  or  enemy  character  of  a  vessel  is  deter- 
mined by  the  flag  which  she  is  entitled  to  fly."  A  vessel,  in  fact,  owned  by 
the  German  government,  but  entitled  to  fly  the  Greek  flag,  was  claimed  by 
her  registered  owner,  a  Greek.  Held,  that  the  registered  owner  was  not  entitled 
to  the  vessel,  the  prize  court  not  being  bound  by  the  Order  in  Council.  The 
Proton,  [1918]  A.  C.  578. 

Prize  courts  ordinarily  proceed  in  accordance  with  the  principles  of  inter- 
national law.  The  Divina  Pastora,  4  Wheat.  (U.  S.)  52;  Mitchell  v.  Rodney, 
2  Bro.  P.  C.  423.  See  Lawrence,  Principles  of  International  Law,  4  ed., 
478;  7  Moore,  International  Law  Digest,  §  1229.  But,  where  municipal 
law  clearly  conflicts  with  international  law,  prize  courts  are  bound  by  mu- 
nicipal law.  The  Amy  Warwick,  2  Sprague,  123;  Mortensen  v.  Peters,  14  Scots. 
L.  T.  R.  227.  See  The  Queen  v.  Keyn,  [1876]  2  Ex.  D.  63,  160;  Picciotto, 
Relation  of  International  Law  to  the  Law  of  England  and  of  the 
United  States,  48-58.  According  to  international  law  the  neutral  or  enemy 
character  of  a  vessel  is  determined  by  an  examination  of  aU  the  relevant 
circumstances.  Rogers  v.  The  Amado,  20  Fed.  Cas.  No.  12005;  Batten  v.  The 
Queen,  11  Moore  P.  C.  271.  See  Wheaton,  International  Law,  8  ed.,  425, 
note;  Lushington,  Manual  of  Naval  Prize  Law,  54;  7  Moore,  Inter- 
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NATIONAL  Law  Digest,  §§  1237,  1238.  By  limiting  such  determination  to  the 
single  circumstance  of  the  flag  she  is  entitled  to  fly,  Article  57  of  the  Declara- 
tion of  London,  therefore,  purported  to  change  the  law  of  nations;  but  the 
neutral  and  belligerent  powers  in  the  present  war  have  not  considered  that 
declaration  as  binding.  See  "Diplomatic  Correspondence  between  the  United 
States  and  the  Belligerent  Governments"  in  Sup.  to  9  Amer.  Jour,  of  Int. 
Law,  July,  1915,  1-8;  Declaration  of  London  Order  in  Council,  No.  2, 
1914,  Ibid.,  14.  However,  the  Order  in  Council  adopting  Article  57  itself  pur- 
ported to  preclude  the  prize  court  from  going  behind  the  flag  a  vessel  is  en- 
titled to  fly  to  ascertain  its  actual  ownership.  But  an  Order  in  Council  is 
executive  not  legislative  in  character  and  so,  unlike  an  Act  of  Parhament, 
cannot  change  municipal  law.  The  Zamora,  [1916]  2  A.  C.  77.  See  3  Philli- 
MORE,  International  Law,  3  ed.,  654.  In  holding  the  prize  court  not  bound 
by  the  Order  in  Council  and  in  adhering  rather  to  international  law,  the  de- 
cision in  the  principal  case,  therefore,  seems  sound. 

Wills  —  Revocability  of  Joint  Wills.  —  Husband  and  wife  made  a 
joint  win.  The  property  devised  was  certain  land  of  the  husband's,  certain 
land  of  the  wife's  and  ten  acres  in  which  each  owned  a  moiety.  All  of  the 
wife's  interest  was  devised  to  the  defendants,  —  the  grandchildren;  while  all 
of  the  husband's  interest,  excepting  a  small  fraction,  was  devised  to  the  com- 
plainant and  another  daughter.  The  wife  died  and  her  devises  were  probated. 
The  husband  then  conveyed  his  interest,  contrary  to  the  wiU,  to  the  grand- 
children by  deed  to  take  effect  upon  his  death.  On  the  death  of  the  husband, 
complainant  brings  suit  in  the  natuje  of  specific  performance  to  enforce  the 
provisions  in  her  favor.  Held,  equity  wiU  grant  the  reUef.  Williams  et  al.  v. 
Williams,  96  S.  E.  749  (Va.). 

A  joint  will  is  revocable  by  either  party  as  to  that  respective  party's  dis- 
position. See  ScHOULER,  Wills,  5  ed.,  458  a.  But  equity  will  act  to  prevent 
the  surviving  testator  of  a  joint  or  a  mutual  will  from  defeating  the  object  of 
the  will,  providing  there  was  a  contractual  relation  and  sufficient  considera- 
tion between  the  cotestators.  Dufour  v.  Pareia,  1  Dick.  419;  Edson  v.  Parsons, 
155  N.  Y.  555,  50  N.  E.  265;  Deseumeur  v.  Rondel;  76  N.  J.  Eq.  394,  74  Atl. 
703.  See  28  Harv.  L.  Rev.  248-50.  Such  prevention  is,  however,  purely  an 
equitable  defense  and  does  not  affect  the  legal  relationship.  See  Sumner  v. 
Crane,  155  Mass.  483,  29  N.  E.  1151;  Albery  v.  Sessions,  2  Ohio  N.  P.  237; 
Peoria  Humane  Society  v.  McMurtrie,  229  111.  519,  82  N.  E.  319;  Buchannan 
V.  Anderson,  70  S.  C.  454,  50  S.  E.  12.  See  also  28  Harv.  L.  Rev.  248.  The 
test  of  consideration  is  no  different  from  that  of  ordinary  contracts.  The  ques- 
tion, however,  often  arises  as  to  what  evidence  is  necessary  to  estabUsh  the 
contractual  relation  between  the  testators.  As  shown  by  the  principal  case 
direct  evidence  is  unnecessary.  The  instrument  itself  presumptively  favors 
this  view  inasmuch  as  it  has  all  the  earmarks  of  a  contract.  And  where  a 
husband  and  wife  devise  to  near  of  kin,  the  devise  of  itself  may  be  sufficiently 
indicative  since  the  co-testators  have  an  obviously  mutual  interest  in  such 
reciprocal  or  joint  devises.  Frazier  v.  Patterson,  243  111.  80,  90  N.  E.  216. 
See  Bowery.  Daniel,  198  Mo.  289, 95  S.  W.  347,  359;  Campbell  v.  Dunkel-berger, 
153  N.  W.  56,  58  (la.).  See  contra,  Ginn  v.  Edmundson,  173  N.  C.  85,  91  S.  E. 
696. 
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A  Manual  on  Land  Registration.  With  a  full,  complete  annotated  copy  of 
the  Land  Registration  Act  of  the  state  of  Georgia.  By  Arthur  Gray 
Powell.    Atlanta:  The  Harrison  Company.     19 17.    pp.  xv,  449.    8vo. 

The  Torrens  System  of  land  registration  would  seem  to  be  an  ideal  method 
of  securing  stability  in  ownership  of  realty.  The  old  system  of  recording 
merely  transfers  left,  as  every  conveyancer  knows,  the  security  of  land  transac- 
tions often  in  doubt,  and  the  purchaser  at  the  mercy  of  some  forgotten  heir  or 
neglected  dower  interest.  All  this  is  done  away  with  by  the  decree  of  court, 
after  due  notice  and  other  formalities,  declaring  title  to  be  in  the  registrant, 
and  all  other  claims  barred  forever.  The  state,  to  be  sure,  ordinarily  guarantees 
out  of  funds  supplied  by  fees  that  claimants  barred  through  negligence  or  omis- 
sion of  the  registrar  shall  be  indemnified.  But  such  mistakes  do  not  affect 
the  title. 

The  expense  of  the  system,  however,  renders  resort  to  it  by  no  means  uni- 
versal, and  indeed  for  many  titles  it  is  unnecessary.  It  seems  to  be  most 
serviceable  in  three  classes  of  cases.  First:  Certain  classes  of  city  property 
which  change  hands  frequently  or  are  often  mortgaged.  The  registered  title 
passes  easily  from  hand  to  hand,  and  also  may  be  as  liquid  a  security  as  a 
stock  certificate.  These  titles  it  is  cheaper  and  more  expedient  to  register, 
and  thus  to  avoid  the  expense  and  delay  of  a  new  search  by  each  carefvd  pur- 
chaser who  is  unwilling  to  rely  on  any  lawyer  but  his  own.  Second:  Land 
constantly  the  prey  of  vague,  shadowy  claims  of  easements,  such  as  the  familiar 
local  assertion  of  rights  of  way  over  seashore  property  to  the  ocean.  By  regis- 
tration these  incumbrances  are  dismissed  or  at  least  well  defined.  Third: 
Certain  country  property  where  it  is  desirable  accurately  to  fix  boundaries. 
Much  of  the  work  of  the  registrar  lies  here  where,  owing  to  the  introduction  of 
new  lines  of  street  railways  or  other  improvements,  land  hitherto  vacant  and  of 
little  value  has  begun  to  sell  by  the  foot  instead  of  by  the  acre.  Nevertheless, 
much  land  wiU  not  find  its  way  to  the  registrar,  —  for  instance,  residential 
rural  or  urban  property  which  seldom  changes  hands.  Here  it  is  cheaper  and 
often  as  safe  to  rely  on  one's  own  lawyer. 

As  late  as  191 7  fifteen  states,  Hawaii,  and  the  Philippine  Islands  had  acts 
based  on  the  Torrens  System.  The  Georgia  act  of  that  year  has  called  forth 
the  present  volume  by  one  mainly  responsible  for  it.  The  book  is  purely  local, 
except  for  the  reprinting  of  the  Uniform  Land  Registration  Act  with  the 
notes  of  the  commission.  To  Georgia  lawyers  Judge  Powell  has  rendered  a 
valuable  service.  The  divergences  in  practice  between  the  states,  although 
the  same  spirit  xmderlies  all  the  statutes,  renders  it  desirable  that  an  equally 
public-spirited  lawyer  in  each  jurisdiction  should  emulate  his  example,  rather 
than  each  bar  should  be  obliged  to  wait  for  a  magnum  opus.  Especially  is 
this  true  in  view  of  the  limited  acceptance  of  the  Uniform  Act. 

Joseph  Warren. 

The  Law  and  Practice  of  Receivers.  By  Ralph  E.  Clark.  Cincinnati: 
W.  H.  Anderson  Company.    1918.    Two  voliunes.    pp.  Ixxxv,  2176. 

This  is  unquestionably  the  most  satisfactory  work  for  the  practitioner's  use 
at  the  present  day  on  the  subject  with  which  it  deals.  Volume  one  treats  of  the 
law  of  receivers  as  laid  down  by  the  courts,  from  time  to  time.  The  opening 
chapter  is  devoted  to  the  origin  of  receivers  and  the  concluding  chapter  dis- 
cusses the  duration  of  receiverships,  the  removal  and  discharge  of  receivers. 
The  various  phases  and  subdivisions  of  the  law  of  receivers  as  laid  down  by  the 
courts  are  treated  in  the  intervening  chapters. 
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Volume  two  presents  the  law  of  receivers  so  far  as  it  is  controlled  by  statutes. 
Those  which  affect  the  procedure  in  receiverships  are  considered,  and  a  chap- 
ter is  devoted  to  those  which  affect  not  only  the  procedure  in  receivership 
cases,  but  also  the  substantive  rights  of  litigants,  claimants  and  receivers  them- 
selves; though  limitations  of  space  make  it  impossible  to  print  the  text  of  the 
numerous  state  statutes  in  full.  Volume  two  also  contains  the  important  fea- 
ture of  a  collection  of  about  two  hundred  practical  forms,  which  have  been 
gathered  from  actual  cases  pending  or  adjudicated  in  the  highest  courts.  A 
chapter  is  added  on  the  subject  of  "Custodians  of  Alien  Enemy  Property"; 
and,  in  order  to  present  the  subject  intelligently,  the  author  has  touched  gener- 
ally upon  the  subject  of  "Trading  with  the  Enemy."  He  has  printed  and  com- 
mented on  the  United  States  Trading  with  the  Enemy  Act,  and  referred  to  the 
several  English  Trading  with  the  Enemy  Acts,  with  the  decisions  under  them. 

The  author's  work  has,  on  the  whole,  been  well  and  thoroughly  done,  but 
the  book  does  not  entirely  escape  the  besetting  sins  of  modem  American  law 
writing,  of  which  we  can  give  only  one  illustration.  At  the  end  of  section  507, 
speaking  of  contracts  of  service,  the  author  says:  "A  specific  performance  by 
the  receiver  would  be  a  form  of  satisfaction  or  payment  which  the  receiver 
cannot  be  required  to  make.  As  well  might  he  be  decreed  to  satisfy  the  demand 
for  specific  performance  by  money  as  by  the  service  sought  to  be  enforced." 
These  identical  words  are  repeated  as  true  of  contracts  generally,  in  section  517. 
A  different  authority  is  cited  for  the  proposition  in  the  two  places  where  the 
statement  occurs,  and  there  is  no  cross-reference.  The  statement  which  is 
taken  from  a  decision  of  the  Supreme  Court  cited  by  the  author  under  section 
517,  while  true  under  the  particular  facts  of  that  case,  is  not  true  as  a  general 
proposition,  and  was  not  stated  as  such  by  the  court.  There  seems  no  doubt 
that  a  court  might  order  its  receiver  to  continue  performance  even  of  a  contract 
to  employ  another;  and  if  the  contract  in  question  related  to  property  in  the 
receiver's  hands,  and  had  created  an  equitable  right  therein,  as  in  the  typical 
case  of  a  contract  to  sell  land,  it  seems  clear  that  it  would  be  the  duty  of  the 
court  to  order  its  receiver  specifically  to  perform  the  contract. 

The  mechanical  execution  of  the  book  leaves  nothing  to  be  desired. 


A  Bibliography  of  Municipal  Utility  Regulation  and  Municipal 
Ownership.  By  Don  Lorenzo  Stevens,  M.B.A.  Being  Volimie  IV  of 
"Harvard  Business  Studies."  Cambridge:  Harvard  University  Press. 
1918.    pp.  viii,  410. 

This  is  an  elaborate  and  thorough  bibliography  of  a  topic  of  the  greatest 
contemporary  interest.  The  regulation  of  public  utilities  and,  as  the  only 
alternative,  pubUc  ownership  are  the  rival  palliatives  of  high  charges  and  poor 
service;  and  the  considerations  are  much  the  same  whether  the  contest  is 
staged  in  nation  or  in  city.  The  references  here  given  will  enable  one  to  study 
the  entire  subject  or  any  aspect  of  it  from  every  point  of  view.  To  the  states- 
man, the  author,  and  the  debator  it  will  be  invaluable;  and  to  the  lawyer  it 
is  indispensable,  since  his  practice  must  sooner  or  later  bring  him  into  the  thick 
of  the  discussion.  That  this  is  the  case  is  shown  by  the  large  proportion  of 
the  titles  here  emunerated  which  represent  the  professional  work  of  lawyers. 

The  compiler  has  wisely  decided  to  omit  the  merely  ephemeral  literature 
of  the  subject;  and  his  principle  of  exclusion  has  been  conservatively  admin- 
istered. He  has  appended  pithy  judicious  annotations  to  each  title,  a  practice 
which  enormously  increases  the  value  of  the  work.  The  scope  of  the  bibliog- 
raphy is  shown  by  the  chapter-headings:  General  Works,  History  of  Utilities  and 
of  Regulation,  Franchises,  Public  Service  Commissions,  Valuation,  Rates,  Taxa- 
tion, Holding  Companies,  Municipal  Ownership.    There  is  an  excellent  index. 
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STATE   POWER   OVER   INTRASTATE   RAILROAD 
RATES   DURING  FEDERAL   CONTROL 

IT  is  not  proposed  to  discuss  in  this  article  the  constitutional 
warrant  for  congressional  legislation  regulating  intrastate  rail- 
road rates.  The  Federal  Control  Act  ^  has  been  passed  in  the  ex- 
ercise of  the  war  power  and  it  is  difficult  to  discover  any  substance 
in  the  suggestion  that  legislation  under  this  power  meets  an  in- 
superable barrier  when  it  confronts  intrastate  rates.  Since  Con- 
gress may  regulate  intrastate  railroad  rates  when  this  is  necessary 
to  the  proper  regulation  of  commerce  among  the  states  ^  it  is  clearly 
justij&ed  in  regulating  these  same  rates  when  to  do  so  enables  it  the 
more  effectually  to  carry  out  another  of  the  great  powers  expressly 
conferred  upon  it  by  the  Constitution. 

That  the  war  power  is  of  sufficient  scope  to  enable  Congress  to 
take  over  the  transportation  systems  of  the  country  is  manifest; 
and  since  the  effective  operation  of  these  systems  requires  that  the 
government  shall  control  aU  transportation  thereon,  and  not  merely 
the  transportation  of  men  and  materials  needed  primarily  for  war 
purposes,  it  follows  that  the  government  must  charge  for  the  serv- 
ice rendered;  and  the  conclusion  is  inescapable  that  it  is  entitled 
to  determine  for  itself  what  that  charge  shall  be.    For  it  is  elemen- 

1  Act  of  Congress  of  March  21,  1918. 

'  Houston  East  &  West  Texas  Ry.  Co.  v.  United  States,  234  U.  S.  342  (1914); 
American  Express  Co.  v.  Caldwell,  244  U.  S.  617  (1917);  Illinois  Central  R.  R.  v.  Illi- 
nois, 24s  U.  S.  493  (1918);  Henry  Wolf  Bikl6,  "Federal  Control  of  Intrastate  Railroad 
Rates,"  63  Univ.  of  Penn.  L.  Rev.  69. 
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tary  that  the  federal  government  in  the  exercise  of  its  powers  is 
not  dependent  upon,  nor  obHged  to  defer  to,  state  authority.^ 

But  in  certain  instances  the  United  States  may,  under  the  Con- 
stitution, permit  the  continued  operation  of  state  authority  even 
in  a  field  which  the  national  government  is  entitled  to  occupy  and 
in  which  it  has  exerted  its  activity.  Familiar  instances  of  this 
class  of  cases  are  found  in  the  permitted  taxation  by  the  states  of 
national  banks  and  railroads  incorporated  by  Congress.* 

Passing,  therefore,  the  constitutional  aspect  of  the  matter  — 
since  this  seems  too  clear  to  require  extended  discussion  —  this 
article  will  be  confined  to  an  examination  of  the  question  whether 
the  Federal  Control  Act  has  deprived  the  states  of  such  power  as 
otherwise  they  might  have  had  to  continue  the  regulation  of  in- 
trastate railroad  rates,  or,  while  estabHshing  federal  possession  and 
operation  of  the  railroads,  has  permitted  the  continued  exercise  of 
state  authority  in  connection  with  such  rates. 

The  answer  to  this  question  is  to  be  found,  it  is  believed,  in  sec- 
tions lo  and  15  of  the  Federal  Control  Act,  the  text  of  which  is 
printed  in  the  margin.^    At  the  outset  it  is  to  be  noted  that  the 

*  M'Culloch  V.  Maryland,  4  Wheat.  (U.  S.)  316,  424  (1819);  Ex  parte  Siebold,  100 
U.  S.  371  (1879).    In  re  Debs,  158  U.  S.  564,  578  (1895). 

*  See,  for  example.  Van  Allen  v.  Assessors,  3  Wall.  (U.  S.)  573  (1865);  Railroad  Co. 
V.  Peniston,  18  Wall.  (U.  S.)  5  (1873). 

*  "Sec.  ID.  That  carriers  while  under  Federal  control  shall  be  subject  to  all  laws 
and  liabilities  as  common  carriers,  whether  arising  under  State  or  Federal  laws  or  at 
common  law,  except  in  so  far  as  may  be  inconsistent  with  the  provisions  of  this  act 
or  any  other  act  appUcable  to  such  Federal  control  or  with  any  order  of  the  President. 
Actions  at  law  or  suits  in  equity  may  be  brought  by  and  against  such  carriers  and 
judgments  rendered  as  now  provided  by  law;  and  Ln  any  action  at  law  or  suit  in  eqiiity 
against  the  carrier,  no  defense  shall  be  made  thereto  upon  the  ground  that  the  carrier 
is  an  instrumentality  or  agency  of  the  Federal  Government.  Nor  shall  any  such  car- 
rier be  entitled  to  have  transferred  to  a  Federal  court  any  action  heretofore  or  here- 
after instituted  by  or  against  it,  which  action  was  not  so  transferable  prior  to  the 
Federal  control  of  such  carrier;  and  any  action  which  has  heretofore  been  so  trans- 
ferred because  of  such  Federal  control  or  of  any  act  of  Congress  or  official  order  or 
proclamation  relating  thereto  shall  upon  motion  of  either  party  be  retransferred  to 
the  court  in  which  it  was  originally  instituted.  But  no  process,  mesne  or  final,  shall 
be  levied  against  any  property  under  such  Federal  control. 

"That  during  the  period  of  Federal  control,  whenever  in  his  opinion  the  public  in- 
terest requires,  the  President  may  initiate  rates,  fares,  charges,  classifications,  regula- 
tions, and  practices  by  filing  the  same  with  the  Interstate  Commerce  Commission, 
which  said  rates,  fares,  charges,  classifications,  regulations,  and  practices  shall  not  be 
suspended  by  the  commission  pending  final  determination. 

"Said  rates,  fares,  charges,  classifications,  regulations,  and  practices  shall  be  rea- 
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President  is  authorized  to  initiate  rates,  and  it  necessarily  follows 
that  the  question  of  state  power  may  arise  either  with  respect  to 
rates  so  initiated  or  with  respect  to  rates  which  have  been  left 
unchanged  by  the  Railroad  Administration.  But  the  Director- 
General  of  Railroads,  by  his  General  Order  No.  28,^  advanced 
substantially  all  transportation  rates  and  fares  of  railroads  under 
federal  control,  so  that  the  important  issue  from  the  practical 
viewpoint  is  as  to  the  power  of  the  states  to  control  rates  initiated 
by  the  President.  And  consideration  will  first  be  given  to  this 
question. 

It  is  to  be  noted  first,  that  the  authority  devolved  upon  the 
President  to  initiate  rates  is  not  restricted  by  the  terms  of  the  act 
to  interstate  rates;  in  fact,  there  is  no  reason  why  it  should  be  so 
restricted.  The  act  is  passed,  not  under  the  power  to  regulate 
commerce,  but  under  the  war  power,  and  if  it  is  desirable  that  the 
President  initiate  rates  —  an  obvious  necessity  —  no  reason  can 
be  suggested  which  makes  the  exertion  of  this  power  less  necessary 


sonable  and  just  and  shall  take  effect  at  such  time  and  upon  such  notice  as  he  may 
direct,  but  the  Interstate  Commerce  Commission  shall,  upon  complaint,  enter  upon 
a  hearing  concerning  the  justness  and  reasonableness  of  so  much  of  any  order  of  the 
President  as  estabUshes  or  changes  any  rate,  fare,  charge,  classification,  regulation, 
or  practice  of  any  carrier  under  Federal  control,  and  may  consider  all  the  facts  and 
circumstances  existing  at  the  time  of  the  making  of  the  same.  In  determining  any 
question  concerning  any  such  rates,  fares,  charges,  classifications,  regulations,  or 
practices  or  changes  therein,  the  Interstate  Commerce  Commission  shall  give  due 
consideration  to  the  fact  that  the  transportation  systems  are  being  operated  under  a 
unified  and  coordinated  national  control  and  not  in  competition. 

"After  full  hearing  the  commission  may  make  such  findings  and  orders  as  are  au- 
thorized by  the  act  to  regulate  commerce  as  amended,  and  said  findings  and  orders 
shall  be  enforced  as  provided  in  said  act:  Provided,  however,  That  when  the  President 
shall  find  and  certify  to  the  Interstate  Commerce  Commission  that  in  order  to  defray 
the  expenses  of  Federal  control  and  operation  fairly  chargeable  to  railway  operating 
expenses,  and  also  to  pay  railway  tax  accruals  other  than  war  taxes,  net  rents  for  joint 
facilities  and  equipment,  and  compensation  to  the  carriers,  operating  as  a  unit,  it  is 
necessary  to  increase  the  railway  operating  revenues,  the  Interstate  Commerce  Com- 
mission in  determining  the  justness  and  reasonableness  of  any  rate,  fare,  charge, 
classification,  regulation,  or  practice  shall  take  into  consideration  said  finding  and 
certificate  by  the  President,  together  with  such  recommendations  as  he  may  make." 

"Sec.  15.  That  nothing  in  this  act  shall  be  construed  to  amend,  repeal,  impair, 
or  affect  the  existing  laws  or  powers  of  the  States  in  relation  to  taxation  or  the  lawful 
police  regulations  of  the  several  States,  except  wherein  such  laws,  powers,  or  regula- 
tions may  affect  the  transportation  of  troops,  war  materials,  Government  supplies,  or 
the  issue  of  stocks  and  bonds." 

'  Issued  under  date  of  May  25,  1918. 
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in  the  case  of  intrastate  movements  than  in  the  case  of  those  which 
are  interstate. 

A  certain  degree  of  confusion  of  thought  seems  to  be  engendered 
by  the  affirmative  grant  to  Congress  of  the  power  to  regulate  com- 
merce among  the  states,  and  the  resulting  habit  of  mind  to  attrib- 
ute control  over  intrastate  commerce  to  the  states.  But  assume 
for  the  moment  that  the  Constitution  contained  no  grant  of  power 
to  Congress  with  respect  to  commerce.  Clearly,  it  would  never- 
theless be  able,  imder  the  war  power,  to  do  just  what  it  has  done 
with  respect  to  the  transportation  systems  of  the  country.  And 
from  what  source  then  would  be  derived  the  contention  that  the 
federal  power  is  restricted  to  dealing  with  interstate  rates?  In  any 
event,  the  President  is  authorized  in  section  lo,  "whenever  in 
his  opinion  the  public  interest  requires,"  to  "initiate  rates,  fares, 
charges,  classifications,  regulations,  and  practices,"  and  this  power, 
granted  without  qualification  or  limitation,  cannot  be  restricted  by 
the  courts  to  the  field  of  interstate  commerce. 

This  proposition  is. amply  supported  by  the  authorities.^  In  the 
Trade-Mark  cases,^  the  court,  dealing  with  the  general  language 
of  the  act  of  Congress  there  under  consideration,  said: 

"It  has  been  suggested  that  if  Congress  has  power  to  regulate  trade- 
marks used  in  coramerce  with  foreign  nations  and  among  the  several 
States,  these  statutes  shall  be  held  valid  in  that  class  of  cases,  if  no 
further.  To  this  there  are  two  objections:  First,  the  indictments  in  these 
cases  do  not  show  that  the  trade-marks  which  are  wrongfully  used 
were  trade-marks  used  in  that  kind  of  commerce.  Secondly,  while  it  may 
be  true  that  when  one  part  of  a  statute  is  valid  and  constitutional,  and 
another  part  is  unconstitutional  and  void,  the  court  may  enforce  the 
valid  part  where  they  are  distinctly  separable  so  that  each  -can  stand 
alone,  it  is  not  within  the  judicial  province  to  give  to  the  words  used  by 
Congress  a  narrower  meaning  than  they  are  manifestly  intended  to 
bear  in  order  that  crimes  may  be  punished  which  are  not  described  in 
language  that  brings  them  within  the  constitutional  power  of  that 
body." 

And  it  is  highly  significant  that  in  the  three  cases  cited  in  the 
note  the  Supreme  Court  refused  to  limit  the  general  language 

'  United  States  v.  Reese,  92  U.  S.  214,  220-21  (1875);  Trade-Mark  Cases,  100  U.  S. 
82,  98  (1880);  Employers'  Liability  Cases,  207  U.  S.  463,  500-01  (1908). 
8  100  U.  S.  98. 
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used  by  Congress  even  to  save  the  legislation.  In  view  of  the 
well-settled  rule  to  interpret  legislation  so  as,  if  possible,  to  enable 
it  to  stand  the  test  of  conformity  with  the  Constitution,  it  is  clearly 
proper,  a  fortiori,  to  give  general  language  its  natural  meaning 
when  the  constitutionahty  of  the  statute  is  not  at  stake.  And,  as 
has  been  pointed  out,  there  is  no  constitutional  reason  for  limiting 
the  power  of  the  President  to  interstate  rates,  since  he  is  here  acting 
under  the  war  power  which  knows  no  such  limitation. 

Furthermore,  there  is  abundant  reason,  from  the  practical  stand- 
point, for  giving  this  general  language  its  natural  meaning,  since 
the  President  could  not  effectively  or  justly  exercise  the  rate- 
making  power  with  respect  to  interstate  rates  if  he  were  without 
power  to  deal  also  with  intrastate  rates.  Apart  from  the  discrimi- 
nation which  would  result,  there  would  be  innumerable  instances 
where  the  intrastate  movement  constituted  a  movement  of  the 
utmost  consequence  to  the  miHtary  situation. 

In  addition,  it  is  of  no  Uttle  consequence  that  the  President, 
through  the  Director-General,  has  assumed  to  initiate  intrastate 
rates,  as  well  as  interstate  rates.  Under  the  well-settled  rule,  the 
action  of  the  executive  department  is  entitled  to  great  respect 
from  the  judiciary.^  And,  though  it  may  not  be  possible  to  cite 
authorities  to  the  point,  it  is  not  without  significance  that  the 
entire  country  has  acquiesced  in  the  interpretation  of  the  act 
adopted  by  the  executive. 

There  being,  therefore,  no  sufficient  ground  for  doubting  the 
President's  authority  to  initiate  rates,  etc.,  the  question  arises 
whether,  under  the  present  act,  rates,  etc.,  so  initiated  are  subject 
to  the  control  of  the  states  through  the  medium  of  their  various 
regulating  bodies. 

Before  proceeding  to  a  consideration  of  this  question  it  should 
be  noted  that  the  government  is  not  operating  the  railroads  under 
federal  control  through  the  medium  of  their  corporation  owners 
but  directly  and  in  the  name  of  the  Director-General.  Bills  of 
lading,  passenger  tickets,  and  other  transportation  contracts  are 
issued  in  his  name;  the  wages  of  employees  are  fixed  and  paid 
directly  by  him  and  his  representatives;  and  actions  at  law  and 
suits  in  equity  must  be  brought  against  him  and  not  otherwise.^** 

'  Logan  V.  Davis,  233  U.  S.  613,  627  (1914),  and  cases  there  cited. 
^°  General  Order,  No.  50. 
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So  also  tariffs  establishing  rates  and  fares  are  issued  by  the  Director- 
General  and  not  by  the  corporations  owning  the  transportation 
systems,  and  these  tariffs  are  filed  only  with  the  Interstate  Com- 
merce Commission  and  not  with  the  state  commissions. 

This  mode  of  filing  is,  of  course,  in  conformity  with  the  Federal 
Control  Act,  since,  if  it  be  correct  to  say  that  the  paragraph  of 
section  lo  which  gives  the  President  authority  to  initiate  rates, 
etc.,  includes  all  rates,  intrastate  as  well  as  interstate,  it  neces- 
sarily follows  that  the  next  clause  which  designates  the  manner  of 
making  "said  rates,"  etc.,  effective,  viz.,  "by  filing  the  same  with 
the  Interstate  Commerce  Commission"  is  operative  with  respect 
to  intrastate  rates  as  well  as  with  respect  to  interstate  rates.  Clearly 
since  no  other  procedure  is  specified  in  order  to  make  such  rates, 
etc.,  effective,  it  is  not  necessary  to  file  such  tariffs  with  state 
commissions.  To  require  this  would  be  to  add  to  the  conditions 
prescribed  by  Congress  —  for  which,  of  course,  there  would  be  no 
justification. 

The  significance  of  this  conclusion  is  manifest,  for  it  means  that 
intrastate  rates,  etc.,  now  become  effective  by  filing  with  the  In- 
terstate Commerce  Commission,  irresp>ective  of  the  requirements 
of  state  statutes;  and  although  such  statutes  may  provide  for  a 
thirty  days'  publication  before  they  may  be  changed,  or  even  for 
a  specific  permission  from  the  state  commission,  they  may  now  be 
changed  "at  such  time  and  upon  such  notice"  as  the  President 
may  direct.  In  fact,  the  sweeping  changes  in  rates,  etc.,  initiated 
in  conformity  with  General  Order  No.  28  were  made  effective  upon 
one  day's  notice.  Clearly  it  would  seem  to  follow  that  rates,  etc., 
initiated  by  the  President  are  regarded  as  in  a  special  class  and  as 
withdrawn  from  the  jurisdiction  of  state  commissions,  since  the 
usual  foundation  of  such  jurisdiction,  as  established  in  state  statutes, 
is  generally,  though  not  necessarily,  the  fifing  of  tariffs  estabfishing 
such  rates,  etc.,  with  the  state  commissions. 

Moreover,  it  is  to  be  noted  that  by  the  initiation  of  rates,  etc., 
the  President  supersedes  the  previously  existing  rates  and  the 
tariffs  containing  such  rates  cease  to  be  effective,  and  the  only 
effective  tariffs  are  those  currently  on  file  with  the  Interstate  Com- 
merce Commission.  The  practical  importance  of  this  feature  of 
the  situation  will  be  adverted  to  hereafter." 

"  Infra,  page  314. 
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But  the  act  does  not  confide  to  the  President  —  as  doubtless  it 
might  have  done  —  the  final  determination  of  the  reasonableness 
of  rates,  etc.  It  proceeds  to  define  with  some  elaboration  in  the 
third  and  fourth  paragraphs  of  section  10  the  method  of  review 
which  the  shipper  or  traveler  who  deems  himself  aggrieved  may- 
invoke,  in  order  that  it  may  be  determined  whether  the  rates,  etc., 
conform  to  the  standard  prescribed,  i.  e.,  whether  they  are  "rea- 
sonable and  just."  And  the  method  of  review  prescribed  is  limited 
to  proceedings  before  the  Interstate  Commerce  Commission.  There 
is  no  implication  —  even  the  most  remote  —  that  rates,  etc.,  ini- 
tiated by  the  President  may  be  reviewed  by  state  commissions 
because  they  happen  to  cover  transportation  wholly  within  a  state. 
This  silence  is  eloquent,  and  an  examination  of  the  various  pro- 
visions of  the  law,  as  well  as  of  general  legal  principles  apphcable, 
leads  to  a  single  conclusion,  viz.,  that  such  state  commissions 
are  not  entitled  to  assert  any  authority  with  respect  to  such 
rates. 

And  first  with  respect  to  the  provisions  of  the  act.  It  is  to  be 
noted  that  the  second  paragraph  of  section  10  provides  that  rates, 
etc.,  initiated  by  the  President  "shall  not  be  suspended  by  the 
[Interstate  Commerce]  Commission  pending  final  determination'* 
as  to  their  reasonableness  and  justness.  Now,  as  is  well  known, 
many  state  conmiissions  have  the  power  to  suspend  intrastate 
rates,  etc.,  pending  an  inquiry  as  to  their  reasonableness,  etc.,  and 
no  express  prohibition  is  foimd  in  section  10,  or  any  other  part  of 
the  act,  against  such  suspension.  But  is  it  conceivable  that  Con- 
gress meant  to  permit  a  state  commission  to  exercise  with  respect 
to  rates,  etc.,  initiated  by  the  President  an  authority  denied  the 
Interstate  Commerce  Commission? 

The  power  of  suspension  is  well  understood  and  its  importance 
is  difficult  to  exaggerate.  Apart  from  the  inherent  improbabihty 
that  Congress  would  have  subjected  rates,  etc.,  initiated  by  the 
President  to  a  greater  degree  of  control  on  the  part  of  the  state 
commissions  than  on  the  part  of  the  Interstate  Commerce  Com- 
mission, it  must  be  remembered  that  there  are  also  the  practical 
considerations  against  implying  the  power  resulting  from  the  fact 
that  the  exercise  of  such  power  by  a  state  would  not  only  impede 
the  federal  government  in  its  effort  to  establish  a  proper  scale  of 
rates,  etc.,  in  order  to  derive  adequate  revenue  from  the  operation 
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of  the  railroads,  but  would  seriously  derange  the  general  rate  struc- 
ture by  establishing  local  preferences  and  discriminations. 

It  seems  clear,  therefore,  that  the  limitation  of  the  prohibition 
against  suspension  to  suspension  by  the  Interstate  Commerce 
Commission  confirms  the  conclusion  that  Congress  regarded  the 
remedial  procedure  which  it  was  establishing  as  limited  to  that 
commission  —  in  other  words,  it  was  unnecessary  to  deny  the 
right  of  suspension  to  the  state  commissions,  since  under  the 
system  provided  in  the  act  it  was  not  intended  that  they  should 
exercise  any  authority  whatsoever  with  respect  to  rates,  etc.,  ini- 
tiated by  the  President.  It  is  difficult  to  find  any  other  explana- 
tion of  the  language,  and  it  is  believed  that  no  other  reasonable 
interpretation  can  be  suggested. 

And  this  conclusion  is  strengthened  by  further  provisions  of 
section  lo.  In  the  first  place,  rates,  etc.,  initiated  by  the  President 
are  required  to  be  "reasonable  and  just."  This  is  the  only  standard 
to  which  they  are  required  to  conform,  and  there  is  no  warrant  for 
the  application  of  any  other  or  additional  standard.  But  nothing 
is  provided  with  respect  to  the  enforcement  of  this  standard  by 
the  state  commissions,  or  with  respect  to  the  evidence  they  should 
consider  in  determining  whether  rates,  etc.,  conform  to  this  stand- 
ard, or  with  respect  to  the  powers  they  might  exercise  to  remedy 
any  variance  therefrom.  On  the  contrary,  all  these  matters  are 
carefully  dealt  with  in  the  jprovisions  of  the  act  relative  to  pro- 
cedure before  the  Interstate  Commerce  Commission.  That  com- 
mission is  specifically  authorized  to  receive  complaints  with  refer- 
ence to  rates,  etc.,  initiated  by  the  President;  it  is  required  to  "enter 
upoii  a  hearing  concerning  the  justness  and  reasonableness  of  so 
much  of  any  order  of  the  President  as  estabhshes  or  changes  any 
rate,"  etc.;  it  "may  consider  all  the  facts  and  circumstances 
existing  at  the  time  of  the  making  of  the  same;"  it  is  to  "give 
due  consideration  to  the  fact  that  the  transportation  systems 
are  being  operated  under  a  unified  and  coordinated  national 
control  and  not  in  competition;"  it  is  to  "take  into  considera- 
tion" a  "finding  and  certificate  by  the  President"  as  to  the 
necessity  for  additional  revenue  to  defray  the  expenses  of  federal 
control  and  operation,  etc.,  "together  with  such  recommendations 
as  he  may  make;"  and  finally  it  "may  make  such  findings  and 
orders  as  are  authorized  by  the  act  to  regulate   commerce  as 
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amended,  and  said  findings  and  orders  shall  be  enforced  as  pro- 
vided in  said  act." 

With  all  these  careful  and  specific  directions  as  to  how  rates, 
etc.,  initiated  by  the  President  may  be  reviewed  by  the  Interstate 
Commerce  Commission,  it  is  almost  inconceivable  that  Congress 
could  have  intended  that  such  rates  should  be  subject  to  review  by 
state  commissions  unrestricted  by  any  directions  as  to  procedure 
or  remedial  measures.  This  conclusion  seems  inescapable  when 
it  is  remembered  that  the  powers  of  the  state  commissions  differ 
in  many,  and  frequently  in  material,  respects  from  those  of  the 
Interstate  Commerce  Commission.  Without  seeking  further  illus- 
trations it  is  sufficient  to  point  out  that  many  state  commissions 
may  issue  orders  effective  for  a  period  substantially  greater  than 
the  two-year  period  to  which  the  Interstate  Commerce  Commis- 
sion is  restricted.  Thus  in  one  case  a  state  commission  required  the 
maintenance  of  certain  passenger  fares  for  ten  years.^^ 

And  it  is  not  beheved  that  any  sound  argimient  can  be  based 
upon  the  contention  that  the  Interstate  Commerce  Commission  is 
empowered  to  make  findings  and  orders  authorized  by  the  Act  to 
Regulate  Commerce,  and  that  these  must  necessarily  be  restricted 
to  interstate  rates,  etc.  This  provision  defines  the  remedies  which 
the  commission  may  apply,  but  enlarges  the  scope  of  these  reme- 
dies. Since  the  Federal  Control  Act  brings  within  the  Jurisdiction 
of  the  commission  new  rates,  etc.,  it  is  only  natural  that  there 
should  be  a  definition  of  the  remedies  which  it  may  apply  —  an 
extension  of  power  similar  in  essential  character  to  other  enlarge- 
ments of  the  commission's  authority  brought  about  by  amend- 
ments to  the  Act  to  Regulate  Commerce. 

But,  in  addition  to  these  considerations  which  relate  primarily 
to  procedure,  it  is  significant  that  the  act  establishes,  as  has  been 
pointed  out,  its  own  standard  to  which  rates,  etc.,  initiated  by  the 
President  must  conform,  and  necessarily  this  standard  supersedes 
all  state  standards  unless  the  act  itself  saves  them.^^    Apart,  how- 

^  P.  R.  R.  i;.  Public  Service  Commission,  126  Md.  59,  82  (1915).  In  fact,  in  Detroit 
&  Mackinac  Ry.  Co.  v.  Michigan  Veneer  Co.,  000  U.  S.  000  (decided  November  18, 
1918),  the  court  holds  that  "There  is  nothing  to  hinder  a  State  from  providing  that 
after  a  judicial  inquiry  into  the  validity  of  such  an  order,  it  shall  be  binding  upon  the 
parties  until  changed." 

"  Northern  Pacific  Ry.  v.  Washington,  222  U.  S.  370  (1912);  Michigan  Central  R.  R, 
V.  Vreeland,  227  U.  S.  59  (1913);  So.  Ry.  v.  R.  R.  Commission,  236  U.  S.  439  (1915). 
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ever,  from  the  consideration  that  there  is  nothing  in  the  act  which 
indicates  an  intention  to  preserve  the  varying  standards  established 
by  state  laws,  it  is  manifestly  desirable,  from  the  practical  point 
of  view,  that  rates,  etc.,  initiated  by  the  government  should  be 
subject  to  but  one  test  enforceable  in  one  tribunal. 

The  contention  that  state  authority  still  continues  seems  to  be 
rested  entirely  on  the  first  sentence  of  section  lo  and  the  provisions 
of  section  15  of  the  Federal  Control  Act.  The  first  sentence  of 
section  10  provides: 

"That  carriers  while  under  Federal  control  shall  be  subject  to  all 
laws  and  liabilities  as  common  carriers,  whether  arising  under  State  or 
Federal  laws  or  at  common  law,  except  in  so  far  as  may  be  inconsistent 
with  the  provisions  of  this  act  or  any  other  act  applicable  to  such 
Federal  control  or  with  any  order  of  the  President." 

Before  referring  to  the  provisions  of  section  15  it  should  be 
pointed  out  that  this  sentence  seems  clearly  to  except  the  situation 
now  under  consideration;  i.  e.,  a  situation  in  which  an  order  has 
been  issued  by  the  President.  Manifestly  it  would  be  inconsistent 
with  such  order  for  a  state  to  order  that  the  rates,  etc.,  should  not 
be  charged  which  the  President  has  directed  shall  be  charged.  In 
addition,  the  reasons  heretofore  and  hereafter  suggested  for  hold- 
ing the  remedial  procedure  specifically  provided  in  section  10  the 
exclusive  remedy  in  case  of  rates,  etc.,  initiated  by  the  President 
show  clearly,  it  is  believed,  that  it  would  be  "inconsistent  with  the 
general  provisions  of  this  act  [the  Federal  Control  Act]"  to  hold 
the  general  provisions  of  the  first  sentence  of  section  10  sufiicient 
to  permit  state  control  of  rates,  etc.,  initiated  by  the  President. 

Section  15  of  the  Federal  Control  Act,  which  also  is  invoked  in 
support  of  state  authority,  is  as  follows: 

"That  nothing  in  this  act  shall  be  construed  to  amend,  repeal,  im- 
pair or  affect  the  existing  laws  or  powers  of  the  States  in  relation  to  taxa- 
tion or  the  lawful  police  regulations  of  the  several  States,  except  wherein 
such  laws,  powers,  or  regulations  may  affect  the  transportation  of  troops, 
war  materials.  Government  supplies,  or  the  issue  of  stocks  and  bonds." 

Pretermitting  for  the  moment  the  questions  whether  this  section 
properly  construed  can  be  regarded  as  intended  to  keep  alive  the 
power  of  the  state  with  respect  to  rates,  etc.,  and  whether  the  ex- 
ercise of  such  power  might  affect  the  transportation  of  troops,  etc., 
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there  seem  to  be  two  well-settled  rules  precluding  any  construc- 
tion of  the  section  which  would  sustain  the  power  of  the  state  to 
control  rates,  etc.,  initiated  by  the  President. 

In  the  first  place,  when  a  statute  creates  a  right  and  provides  a 
particular  remedy  for  its  enforcement,  such  remedy  is  generally 
held  to  be  exclusive.^*  This  rule  is  apparently  bottomed  on  legisla- 
tive intention,  as  the  Supreme  Court  points  out  in  United  States  v. 
Stevenson,^^  where  Mr.  Justice  Day  said : 

"The  contention  of  the  defendants  in  error  is  that  the  action  for  a 
penalty  is  exclusive  of  all  other  means  of  enforcing  the  act,  and  that  an 
indictment  will  not  lie  as  for  an  alleged  offense  within  the  terms  of  the 
act.  The  general  principle  is  invoked  that  where  a  statute  creates  a 
right  and  prescribes  a  particular  remedy  that  remedy,  and  none  other, 
can  be  resorted  to.  An  illustration  of  this  doctrine  is  found  in  Globe 
Newspaper  Company  v.  Walker,  210  U.  S.  356,  in  which  it  was  held  that 
in  the  copyright  statutes  then  in  force  Congress  had  provided  a  system 
of  rights  and  remedies  complete  and  exclusive  in  their  character.  This 
was  held  because,  after  a  review  of  the  history  of  the  legislation,  such, 
it  was  concluded,  was  the  intention  of  Congress. 

"  The  rule  which  excludes  other  remedies  where  a  statute  creates  a  right 
and  provides  a  special  remedy  for  its  enforcement  rests  upon  the  pre- 
sumed prohibition  of  all  other  remedies.  If  such  prohibition  is  intended 
to  reach  the  Government  in  the  use  of  known  rights  and  remedies,  the 
language  must  be  clear  and  specific  to  that  effect.  Dollar  Savings  Bank 
V,  United  States,  19  Wall.  227,  238,  239.  In  the  present  case,  if  it  could 
be  gathered  from  the  terms  of  the  statute,  read  in  the  light  of  the  his- 
tory of  its  enactment,  that  Congress  has  here  provided  an  exclusive 
remedy  intended  to  take  from  the  Government  the  right  to  proceed  by 
indictment,  and  leaving  to  it  only  an  action  for  the  penalty,  civil  in  its 
nature,  then  no  indictment  will  He,  and  the  coiurt  below  was  correct  in 
its  conclusion." 

That  this  general  rule  may  properly  be  invoked  in  determining 
the  correct  construction  of  the  Federal  Control  Act  would  seem 
apparent  from  the  following  considerations: 

(a)  Had  Congress  intended  to  continue  the  remedial  procedure 
heretofore  applicable  in  connection  with  rates,  etc.,  it  would  have 
been  extremely  easy  for  Congress  to  have  used  simple  language 

"  Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  356  (1908). 
"  215  U.  S.  190,  197  (1909). 
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evidencing  this  intention.    In  lieu  of  such  language,  a  special  and 
definite  procedure  is  established. 

(b)  The  action  of  the  President,  or  of  his  duly  constituted 
representative,  in  initiating  rates,  etc.,  involves  the  exercise  of 
discretion  and  consequently  woidd  not  be  subject  to  judicial  con- 
trol,^® and  it  would  seem  necessarily  to  follow  that  the  exercise  of 
such  discretion  would  not  be  subject  to  administrative  control 
except  to  the  extent  that  the  act  of  Congress  specifically  makes 
it  so. 

(c)  In  like  manner,  a  proceeding  against  the  Director-General 
is  in  substance  a  proceeding  against  the  United  States  and  accord- 
ingly cannot  be  maintained  except  by  the  express  permission  of 
the  government,^  ^  and  whatever  be  the  construction  to  be  given 
to  section  15,  it  certainly  contains  nothing  evidencing  the  consent 
of  the  United  States  to  be  made  respondent  in  proceedings  before 
state  commissions.  The  remedy  specifically  allowed  before  the 
Interstate  Commerce  Commission  is  therefore  created  by  the 
statute,  and  it  is  impossible  to  find  a  justification  for  any  other 
remedy  elsewhere.    Necessarily,  this  remedy  is  exclusion. 

And  this  conclusion  is  reenforced  by  the  provisions  of  the  first 
paragraph  of  section  10,  which  authorize  "actions  at  law  or  suits 
in  equity"  to  be  brought  by  and  against  "carriers."  Now  if  it 
should  be  held  that  this  paragraph  is  intended  to  authorize  a  pro- 
ceeding against  the  United  States,  a  conclusion  of  doubtful  sound- 
ness, it  is  highly  significant  that  it  does  not  authorize  proceedings 
before  state  commissions.  "Actions  at  law"  and  "suits  in  equity" 
are  technical  phrases  indicating  well-known  forms  of  procedure  and 
do  not  include  proceedings  before  commissions.  This  consideration, 
therefore,  lends  weight  to  the  view  that  the  statutory  remedy 
before  the  Interstate  Commerce  Commission  is  the  only  remedy 
intended  to  be  available  in  connection  with  rates,  etc.,  initiated 
by  the  President. 

The  second  well-settled  rule  which  reenforces  the  conclusion 
reached  from  a  scrutiny  of  the  language  of  the  act,  that  the  remedy 
before  the  Interstate  Commerce  Commission  is  exclusive,  is  found 
in  the  principle  that  when  one  part  of  a  statute  deals  specifically 

"  Marbury  v.  Madison,  i  Cranch  (U.  S.),  137  (1803). 

"  Louisiana  v.  Garfield,  211  U.  S.  70  (1908);  Louisiana  v.  McAdoo,  234  U.  S.  627 
(1914);  New  Mexico  v.  Lane,  243  U.  S.  52  (191 7). 
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with  a  certain  matter,  which  it  may  be  contended  is  dealt  with 
more  generally  in  another  part  of  the  same  statute,  the  specific 
provisions  apply  rather  than  the  general  provisions.^^ 

From  what  has  been  said  it  is  clear  that  the  only  portions  of  the 
statute  which  can  be  opposed  to  the  specific  provisions  of  section  10, 
confiding  to  the  Interstate  Commerce  Commission  a  degree  of 
jurisdiction  with  respect  to  rates,  etc.,  initiated  by  the  President, 
are  cast  in  very  general  language,  and  it  would  seem  necessarily  to 
follow  that  these  specific  provisions  must  be  regarded  as  control- 
ling, and  the  general  provisions  must  be  construed  as  not  intended 
to  operate  where  the  specific  provisions  apply. 

Turning  now  to  the  precise  words  of  section  15,  a  significant 
difference  is  disclosed  in  its  reference  to  the  states'  power  of  taxa- 
tion and  the  states'  police  power.  The  "existing  laws  or  powers 
of  the  States  in  relation  to  taxation"  are  not  to  be  amended,  etc., 
but  it  is  only  the  "lawful  police  regulations"  of  the  states  that  are 
to  be  accorded  a  like  immunity  from  change.  There  must  have 
been  some  reason  for  refraining  from  preserving  the  "police  power" 
of  the  states  to  the  same  extent  as  the  taxing  power.  It  seems  not 
unreasonable  to  regard  the  words  "police  regulations"  as  in- 
tended to  refer  to  police  regulations  already  in  effect  which  were 
to  remain  in  effect  unless  superseded  by  acts  of  the  President  under 
the  Federal  Control  Law. 

Or,  possibly,  the  words  are  intended  to  refer  to  the  "police 
power"  in  its  more  limited  and  proper  use  as  describing  the  au- 
thority of  the  state  to  legislate  to  protect  the  health,  safety,  and 
morals  of  its  people,^^  and  not  in  its  more  extended  and  general  use, 
within  which  the  power  to  regulate  rates,  etc.,  has  sometimes  been 
classified.  For  there  is  grave  doubt  whether  the  regulation  of 
rates,  etc.,  by  the  states  is  in  truth  a  branch  of  the  poHce  power 
within  the  meaning  of  section  15.  It  is  true  that  various  cases  have 
so  characterized  it  when  referring  to  the  general  classification 
of  legislation .^°  But  this  use  of  the  term  is  clearly  open  to  just 
criticism. 

1*  Rodgers  v.  United  States,  185  U.  S.  83  (1902);  In  re  Anderson,  214  Fed.  662 
(1914);  Colonial  Navigation  Co.  v.  N.  Y.,  etc.  Co.,  50  L.  C.  C.  625  (1918),  and  cases 
cited. 

1'  See  the  difference  between  "police  power"  and  "police  regulations"  suggested 
in  31  Cyclopedia  of  Law  and  Procedtjre,  902-03. 

^  Munn  V.  Illinois,  94  U.  S.  113  (1876);  Budd  v.  New  York,  143  U.  S.  517,  534,  537, 
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In  the  first  place,  the  "police  po-vyer,"  as  referred  to  in  the  de- 
cisions, seems  to  be  used  in  two  ways:  usually  as  referring  to  laws 
for  the  promotion  of  the  public  health,  safety,  And  morals,  but 
sometimes  and  less  frequently,  as  referring  to  laws  intended  more 
generally  for  the  public  welfare.  But,  as  Chief  Justice  Taney  long 
ago  pointed  out,^^  practically  all  laws  are  police  laws  in  this  sense. 
That  the  "police  power"  in  its  more  proper  and  Hmited  sense  is  an 
inexact  description  of  the  rate-making  power  would  seem  to  result 
from  the  following  considerations: 

(a)  In  the  first  place  it  is  well  settled  that  the  state  police  power 
cannot  be  bargained  away,  and  yet  it  is  equally  well  settled  that 
the  state  may  make  a  binding  contract  with  a  public  utihty  which 
will  preclude  it,  for  a  substantial  period  of  time,  from  regulating 
the  rates  of  that  utihty.^ 

(b)  In  the  second  place,  the  rate-regulating  power  is  subject  to 
the  limitation  that  it  may  not  be  so  exercised  as  to  deny  the  public 
utility  a  reasonable  return  on  the  fair  value  of  the  property  which 
it  devotes  to  the  public  service;  but  the  poHce  power,  in  its  true 
sense,  is  not  subject  to  any  such  restriction,  since  it  is  well  settled 
that  it  is  permissible  to  require  uncompensated  obedience  to  a  law 
which  is  essentially  one  of  poHce.  Both  of  these  elementary  prin- 
ciples are  violated  if  we  treat  the  rate-regulating  power  as  a  part 
of  the  state's  police  power. 

A  true  classification  of  the  power  to  regulate  rates,  etc.,  would 
assimilate  it  to  the  power  of  eminent  domain.  The  state  requires 
a  given  service  and  fixes  the  price  at  which  it  shall  be  rendered.^ 
Just  as  the  taking  of  the  railroads  by  the  government  is  a  striking 
illustration  of  the  exercise  of  this  power,  although  it  constitutes 
the  taking  of  a  limited  interest  or  use  only,  so  the  taking  of  an  even 
more  limited  use  of  the  property,  as  for  example,  the  requiring  of 
the  furnishing  of  a  freight  car  to  be  used  for  the  transportation  of 

544  (1892);  German  Alliance  Insurance  Co.  v.  Kansas,  233  U.  S.  389  (1914);  Puget 
Sound  Traction  Co.  v.  RejTiolds,  244  U.  S.  574,  578,  579  (191 7). 

2^  License  Cases,  5  How.  (U.  S.)  504,  582-83  (1847). 

^  Detroit  v.  Detroit  Citizens'  Street  Ry.,  184  U.  S.  368  (1902);  Cleveland  v.  Cleve- 
land City  Ry.  Co.,  194  U.  S.  517  (1904);  Minneapolis  v.  Street  Ry.  Co.,  215  U.  S.  417 
(1910). 

^  It  is  true  that  prices  may  sometimes  be  regxdated,  although  there  is  no  legal 
obligation  to  sell  or  render  service;  but  it  is  not  believed  that  this  changes  the  essential 
situation  since  in  the  majority  of  instances  there  is  a  practical  compulsion. 
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a  commodity  from  point  X  to  point  Y  subjects  the  property  of  the 
carrier  to  the  use  of  another  person,  the  government  determining 
the  compensation  for  this  use.  The  resemblance  to  eminent  domain 
is  further  emphasized  by  the  fact  that  the  enterprise  must  be 
affected  with  a  pubhc  interest  to  justify  rate-  or  price-regulation.^'* 
Treating  the  power  as  thus  related  to  the  power  of  eminent  domain 
furnishes  an  adequate  basis  for  the  rule  that  the  compensation 
must  be  fair,  and  that  the  business  must  be  affected  with  a  public 
interest,  neither  of  which  rules  is  a  natural  corollary  of  a  classifica- 
tion which  would  place  the  rate-regulating  power  under  the  police 
power. 

It  is  not  believed,  therefore,  that  the  provisions  of  section  15  are 
sufficient  to  confer  upon  the  states  the  power  to  control  rates,  etc., 
initiated  by  the  President;  but  even  if  a  different  construction  were 
adopted  the  states  would  be  entirely  devoid  of  power  to  require 
the  United  States  to  appear  as  a  party  respondent  in  proceedings 
before  their  various  commissions.  As  has  been  pointed  out  above, 
such  a  proceeding  would  constitute  a  suit  against  the  United  States, 
and  could  not  be  maintained  without  express  permission,  and  no 
such  permission  has  been  granted.  Permission  to  hale  the  Director- 
General  before  a  commission  in  order  that  he  may  justify  his  rates, 
etc.,  is  limited  to  proceedings  before  the  Interstate  Commerce 
Commission. 

Practical  considerations,  therefore,  reenforce  the  construction 
which  is  sustained  by  a  scrutiny  of  the  terms  of  the  act  and  by  such 
well-settled  rules  of  construction  as  are  applicable.  For,  if  a  com- 
plaint is  filed  with  a  state  commission  against  the  corporation 
owner  of  the  property,  it  truthfully  answers  that  it  is  not  in  con- 
trol of  the  rates,  etc.,  complained  of  and  is  powerless  to  accord  any 
relief.  The  Director-General  cannot  be  called  in,  for  to  require  his 
presence  would  be  to  subject  the  United  States  to  the  jurisdiction 
of  the  state  without  its  permission. 

From  every  point  of  view,  therefore,  it  seems  clear  that  the 
state  is  without  authority  during  federal  control  to  regulate  rates, 
etc.,  initiated  by  the  President. 

Since  under  General  Order  No.  28  practically  all  rates  and  fares 
have  been  specifically  determined  by  the  President  and  have  been 
initiated  in  the  manner  provided  in  the  act,  the  question  as  to 
**  German  Alliance  Insurance  Co.  v.  Kansas,  233  U.  S.  389  (1914). 
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rates,  etc.,  left  untouched  by  his  orders,  is  largely  academic.  What 
has  been  said  is  applicable  in  some  measure  to  this  question,  though 
in  a  case  involving  such  a  situation  it  would  be  impossible  to  rely 
on  the  proposition  which  is  the  central  thought  of  this  discussion, 
viz.,  that  the  Federal  Control  Act  provides  specifically  the  exclu- 
sive remedy  for  rates,  etc.,  initiated  by  the  President.  But,  if  a 
complaint  should  be  filed  with  some  state  commission,  relative  to 
a  rate  not  initiated  by  the  President,  it  would  be  a  simple  matter 
for  the  President  to  initiate  a  rate  between  the  points  in  question; 
so  that  any  difficulties  which  might  be  anticipated  in  this  quarter 
do  not  seem  to  be  of  a  practical  nature. 

Finally,  this  construction  is  in  furtherance  of  the  provisions  of 
the  President's  Proclamation  of  April  ii,  1918,  which  reads  as 
follows: 

"Until,  and  except  so  far  as,  said  Director-General  shall  from  time  to 
time  otherwise  by  general  or  special  orders  determine,  such  systems  of 
transportation  shall  remain  subject  to  all  existing  statutes  of  the  United 
States  and  orders  of  the  Interstate  Commerce  Commission,  and  to  all 
statutes  and  orders  of  regulating  commissions  of  the  various  States  in 
which  said  systems  or  any  part  thereof  may  be  situated.  But  any  orders, 
general  or  special,  hereafter  made  by  said  Director-General  shall  have 
paramount  authority  and  be  obeyed  as  such  "  — 

a  provision  which  is  almost  verbatim  the  same  as  a  corresponding 
provision  in  the  President's  Proclamation  of  December  26,  191 7. 

It  should  be  noted  in  conclusion  that  the  rates,  etc.,  initiated  by 
the  President  have  superseded  the  previously  existing  rates,  etc., 
both  interstate  and  intrastate.  Rates  so  superseded  are  non- 
existent and  cannot  be  revived,  but  new  tariffs  must  be  published 
if  the  current  rates,  etc.,  are  to  be  changed.  It  would  seem  to 
follow  that  if  federal  control  were  to  come  to  an  end  without  any 
new  legislation  the  existing  rates  would  continue  as  the  lawful 
rates  on  intrastate  traffic  as  well  as  on  interstate  traffic,  and  new 
tariffs  would  have  to  be  filed  with  the  state  commissions.  It 
seems  inconceivable,  however,  that  federal  control  could  termi- 
nate without  some  additional  legislation  and  such  legislation  will 

doubtless  deal  with  the  rate  question. 

Henry  Wolf  Bikle. 
Law  School, 
University  of  Pennsylvania.  ' 
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Executor  de  Son  Tort 

WHENEVER  one  not  appointed  executor  or  administrator 
wrongfully  intermeddled  with  the  goods  of  the  deceased 
he  was  known  as  an  executor  de  son  tort}  It  was  commonly  said 
that  he  had  all  of  the  duties  but  none  of  the  rights  of  a  real  execu- 
tor.^ Such  an  intermeddhng  would  seem  to  be  a  tort  for  which  the 
rightful  executor  or  administrator  could,  if  already  appointed,  sue,' 
or,  if  later  appointed,  take  proceedings  by  relation  back.*  This 
simple  procedure  would  seem  to-day  amply  to  protect  the  estate. 
But  under  the  older  law  confusion,  it  was  thought,  might  result  if 
such  were  the  sole  remedies  of  the  estate.  The  executor  was  con- 
ceived as  taking  title  from  the  will,  not  from  the  probate  court.^ 
He  had  a  prima  facie  right  to  the  surplus,  if  no  residuary  legatee 
were  named.®  Consequently  the  court  had  no  discretion  but  to 
appoint  him,^  unless  indeed  he  were  insane.^  And  the  probate 
judge  could  not  require  of  him  a  bond,  if  he  were  insolvent  or 
otherwise  unsuitable.^  He  could,  therefore,  bring  a  writ  and  his 
general  acts  bound  the  estate  before  probate,  provided  the  will 
were  at  some  later  time  proved,  even  though  the  executor  him- 
self never  obtained  letters.^"  Such  being  the  case  a  wrongful  inter- 
meddler  by  taking  possession  of  the  estate  might  well  mislead 
strangers  into  thinking  there  was  a  will  in  which  he  was  named 
executor.  And  this  fact  could  not  be  verified,  for,  as  a  rightful 
executor  could  act  without  proving  the  will,  those  interested  might 
well  feel  that  there  was  no  use  in  searching  probate  records  to 

^  I  Williams,  Executors,  10  ed.,  183. 

^  Carmichael  v.  Carmichael,  2  Phill.  C.  C.  loi,  103  (1846). 

*  I  WoERNER,  Amer.  Law  Adm.,  2  ed.,  §  193. 

*  See  infra,  page  319. 

6  Smith  V.  Milles,  i  T.  R.  475,  480  (1786). 

*  I  Williams,  Executors,  10  ed.,  1217. 
^  Rex  V.  Raines,  i  Ld.  Raym.  361  (1698). 

«  Evans  v.  Tyler,  2  Rob.  (Eccl.)  128,  133,  134  (1849). 

'  Rex  V.  Raines,  supra. 

"  Brazier  v.  Hudson,  8  Sim.  67  (1836). 
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find  his  appointment.  Thus  grew  up,  as  much  as  a  protection  to 
those  interested  as  a  penalty  on  the  wrongdoer,  the  essential  fea- 
tures of  the  anomalous  doctrine  of  executor  de  son  tort:  that  a 
creditor,  legatee  or  next  of  kin  after  debts  paid  could  proceed 
directly  against  the  intermeddler  as  executor." 

In  such  action  he  was  named  as  executor  generally.^  Accordingly 
he  could  so  plead  that  he  was  only  liable  to  the  extent  of  the  assets 
that  came  to  his  hands.^^  And  he  could  show  under  the  plea  of  plene 
administravit  that  he  paid  debts  of  equal  or  of  superior  degree  to 
that  of  the  plaintiff.^^  Whether  the  wrongdoer  was  chargeable  by 
the  executor  merely  as  a  tortfeasor  or  had  inciured  the  liability 
of  an  executor  de  son  tort  when  there  was  a  duly  appointed  repre- 
sentative in  existence  at  the  time  of  his  acts  seems  to  have  de- 
pended upon  whether  the  wrongdoer  interfered  with  the  estate 
as  executor.^^  In  any  event  it  seems  clear  that  he  could  plead  in 
mitigation  of  damages,  though  not  in  bar,  of  the  suit  of  the  true  ex- 
ecutor or  administrator,  payment  of  debts  of  the  estate." 

In  Coulter's  case^^  it  was  said:  "it  is  clear,  that  all  lawful  acts, 
which  an  executor  de  son  tort  doth,  are  good."  The  difficulty  with 
this  statement  is  that  it  is  not  clear  what  acts  are  "lawful  acts." 
It  must  be  remembered  also  that  an  executor  de  son  tort  did  not  have 
all  the  rights  of  a  true  executor.  He  could  not,  for  instance,  retain 
for  his  own  debt,^*  nor  if  the  estate  was  insolvent,  prefer  one  creditor 
to  another  of  equal  degree."  Apparently  the  act  of  the  wrongdoer 
was  good  only  if  it  was  such  an  act  as  the  true  executor  was  bound 
to  perform,  subject  to  the  qualification  that  the  intermeddler  was 
acting  as  executor,  and  to  a  greater  extent  than  the  solitary  act 

"   I  WOERNER,  AmER.  LaW  AdM.,  2  cd.,  §  193. 

^  CotJLTER's  Case,  s  Co.  31  a. 

"  Dyer,  166  marg. 

"  Oxenham  v.  Clapp,  2  B.  &  Ad.  309  (1831). 

"  I  Williams,  Executors,  10  ed.,  186,  187. 

"  Roggenkamp  v.  Roggenkamp,  68  Fed.  605  (1895);  Brown  v.  Walter,  58  Ala. 
310  (1877);  Leach  v.  Prebster,  35  Ind.  415  (1871);  Tobey  :;.  Miller,  54  Me.  480  (1865); 
Glenn  v.  Smith,  2  Gill  &  J.  (Md.)  493  (1830);  Gay  v.  Lemee,  32  Miss.  309  (1856);  Len- 
derink  v.  Sawyer,  92  Neb.  587  (1912);  Howell  v.  Smith,  2  McCord  (S.  C.)  516  (1823); 
Kinard  v.  Young,  2  Rich.  Eq.  (S.  C.)  247  (1846);  McElveen  v.  Adams,  94  S.  E.  733 
(S.  C.)  (1917);  Oxenham  v.  Clapp,  2  B.  &  Ad.  309  (1831);  Am.  &  Eng.  Ann.  Cas. 
1914A,  263,  note. 

"S  Co.  306. 

"  Alexander  v.  Lane,  Yelv.  137. 

M  I  Williams,  Executors,  10  ed.,  195. 
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complained  of.^°  If,  then,  the  original  intermeddler,  acting  as 
executor,  used  the  assets  in  paying  valid  debts  of  the  estate,  the 
anomalous  principles  of  the  general  doctrine  of  executor  de  son  tort 
seem  to  have  protected  the  creditors  thus  paid.^^  And,  if  assets 
were  sold  to  pay  debts  and  debts  were  thus  paid,  the  purchaser 
should  have  been  protected.^^  Probably,  however,  these  anomalies 
did  not  extend  so  far  as  to  protect  a  debtor  of  the  estate  in  payments 
to  the  executor  de  son  tort;^  though  the  debtor  logically  should 
have  been  able  to  invoke  them  if  the  money  was  used  in  the  proper 
administration  of  the  estate.  Though  something  might  perhaps  be 
said  for  this  curious  doctrine  under  the  old  English  law,  there  should 
be  nothing  left  of  it  under  a  system  which  assimilates  executors  to 
administrators  by  giving  the  court  a  discretion  in  their  appoint- 
ment, by  requiring  them  to  j&le  bonds,  and  by  abohshing  the  old 
presumption  in  regard  to  the  residue  of  the  estate;  in  short,  where 
the  executor  takes  title  not  from  the  will  but*  from  the  court.^ 
Such  is  the  theory  of  the  executor's  right  in  a  number  of  the  United 
States,  and  in  some  of  our  jurisdictions  the  law  of  executor  de  son 
tort  is  abolished;^  and  in  others  it  is  falling  into  disuse.^® 

''"  I  Williams,  Executors,  10  ed.,  195;  Mountford  v.  Gibson,  4  East,  441  (1804). 
But  see  Dorsett  v.  Frith,  25  Ga.  537  (1858). 

''I  Thomson  v.  Harding,  2  E.  &  B.  630  (1853). 

^  Roumfort  v.  McAlaraey,  82  Pa.  193  (1876);  Pickering  v.  Thompson,  24  Ont. 
L.  Rep.  378  (1911).  But  see  Carpenter  v.  Going,  20  Ala.  587  (1852);  Woolfork  ». 
Sullivan,  23  Ala.  548  (1853). 

^  See  Lee  v.  Chase,  58  Me.  432,  435  (1870). 

^  I  WoERNER,  Amer.  Law  Adm.,  2  ed.,  §  172. 

^*  Alabama,  Code  (1907)  §  2801;  Bowden  v.  Pierce,  73  Cal.  459,  463,  14  Pac.  302 
(1887);  Florida,  CBmp.  Laws  (1914)  §  2411;  Kansas,  Gen.  Stats.  (1915)  §  4495; 
Minnesota,  Gen.  Stats.  (1913)  §  8177;  Rozelle  v.  Harmon,  29  Mo.  App.  569,  103 
Mo.  339,  IS  S.  W.  432  (1888);  Dixon  v.  Cassell,  5  Ohio,  533  (1832);  Oregon,  Lat^s 
(1910)  §  384;  Ansley  v.  Baker,  14  Tex.  607  (1855);  Washington,  Codes  Stats.  (1915) 
§  971;  Wisconsin,  Stats.  (1915)  §  3259. 

On  the  other  hand,  the  doctrine  has  been  perpetuated  by  statute  in  some  states. 
Georgia,  Annot.  Code  (1914),  §  3886;  Massachusetts,  Rev.  Laws  (1902),  c.  139, 
§§  14,  15;  Maine,  Rev.  Stats.  (1916),  c.  68,  §  40;  Mississippi,  Annot.  Code  (191 7), 
§  1768;  Nevada,  Rev.  Laws  (1912),  §§  5952-55;  New  Hampshire,  Pub.  Stats. 
(1901),  c.  188,  §  16;  New  Jersey,  Comp.  Stats.  (1910),  §  2258;  North  Carolina, 
Revisal  (1908),  §  2;  Rhode  Island,  Gen.  Laws  (1909),  c.  312,  §  30;  South  Caro- 
lina, Code  (1912),  §  3621;  Vermont,  Pub.  Stats.  (1906),  §  2860. 

In  Georgia,  Nevada,  New  Hampshire,  and  Vermont  the  executor  de  son  tort  is 
liable  for  double  the  value  of  the  goods  appropriated  by  him.  See  references  in  pre- 
ceding paragraph  of  this  note. 

^*  See  Rozelle  v.  Harmon,  29  Mo.  App.  569,  578  (1888). 
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Effect  of  Probate  and  Administration 

It  is  common  knowledge  that  by  statute  an  executor  or  adminis- 
trator may  sue  for  a  tort  to  the  property  of  the  estate  committed 
during  the  Hfe  of  the  deceased.  This  chose  in  action  is  as  much  an 
asset  as  a  watch  or  a  horse.  But  suppose  after  the  death  of  the 
decedent  and  before  the  appointment  of  the  personal  representa- 
tive a  similar  wrong  is  done  to  the  estate. 

If  the  deceased  died  intestate,  the  assets  passed  on  death  to 
the  ordinary,  who  was  usually  the  bishop.  The  statute  of  West- 
minster the  Second,  c.  19  (1285),  recognized  that  personal  property 
of  an  intestate  passed  immediately  to  the  ordinary .^^  The  Statute 
of  31  Edw.  Ill  (1357),  c.  II,  required 

''that  in  case  where  a  man  dieth  intestate,  the  ordinaries  shall  depute 
the  next  and  most  lawful  friends  of  the  dead  person  intestate  to  admin- 
ister his  goods;  (2)  which  deputies  shall  have  an  action  to  demand  and 
recover  as  executors  the  debts  due  to  the  said  person  intestate  in  the 
King's  court.  ...  (4)  And  they  shall  be  accountable  to  the  ordinaries, 
as  executors  be  in  the  case  of  testament,  as  well  of  the  time  past  as  of  the 
time  to  come." 

By  Stat.  22  &  23  Car.  II,  c.  10  (1670),  the  administrator  became 
bound  to  distribute  the  surplus.  The  Probate  Amendment  Act, 
21  &  22  Vict.,  c.  95,  §  19  (1858),  expressly  vested  the  personal  es- 
tate of  an  intestate  until  letters  granted  in  the  judge  of  the  Court 
of  Probate  "in  the  same  Manner  and  to  the  same  Extent  as  hereto- 
fore they  vested  in  the  Ordinary."  Though  the  property  was  in 
the  ordinary,  it  was  hardly  possible  for  him  to  sue  for  a  tort  to  the 
estate  while  he  held  title,  for  the  object  of  Stat.  31  Edw.  Ill,  c.  11, 
was  to  take  the  administration  from  him.^^  Indeed,  subdivision  4 
of  c.  II  made  the  administrator  accountable  as  executor  "as  well 

"  See  Dyer,  C.  J.,  in  Graysbrook  v.  Fox,  i  Plowd.  275,  279. 

2*  In  Graysbrook  11.  Fox,  i  Plowd.  278,  Weston,  J.,  said  referring  to  the  statute, 
31  Edw.  3,  c.  11:  "And  the  reason  thereof  seems  to  be  because  the  Ordinary  is  a 
spiritual  Governor,  wholly  conversant  in  spiritual  Causes,  to  whom  it  is  inconven- 
ient to  toil  in  the  temporal  Concerns  of  others,  and  therefore  the  Statute  has  given 
him  Liberty  to  appoint  others  to  take  the  Trouble  of  the  Administration  of  the  In- 
terstate's  Goods,  and  they  shall  have  Power  as  Executors,  and  may  recover  the  Debts 
of  the  Intestate;  and  so  it  has  remedied  the  said  Mischief."  Dyer,  C.  J.,  and  Walsh,  J., 
said  on  page  279:  "And  Administrators  are  appointed  by  the  Ordinary  for  his  Ease, 
and  to  discharge  himself  of  the  Burden  of  the  Office." 
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of  the  time  past  as  the  time  to  come."  Therefore  it  was  decided  three 
centuries  ago  that  title  of  an  administrator  related  back  to  give  him 
a  right  to  sue  in  trover.^®  And  this  was  extended  to  other  forms  of 
action.^"  At  law  the  administrator  must  show  an  appointment  ante- 
dating the  writ;^^  though  in  equity  it  is  sufficient  to  produce  letters 
at  the  hearing,  provided  the  bill  alleges  grant  of  letters  .^^ 

As  to  an  executor:  from  the  earhest  times  it  was  conceived  that 
he  took  title  from  the  will  and  not  from  the  ordinary.^  Accord- 
ingly he  could  sue  at  law  before  appointment,  though,  "for  the 
enforcing  of  probates,"  he  must  prove  his  appointment  before  he 
declared.^*  In  equity  the  rule  as  to  executors  was  the  same  as  in 
the  case  of  administrators.^^ 

While  the  principle  of  relation  back  was  a  familiar  doctrine  of 
the  law  of  administration,  difficulties  arose  when  it  was  attempted 
to  extend  it  to  all  situations.  Suppose  the  personal  representative 
before  letters  granted  dealt  with  the  estate  in  a  certain  way,  did 
his  later  appointment  make  valid  his  acts?  First,  it  may  be  supposed 
that  the  administrator  before  letters  granted  gives  away  part  of  the 
estate  to  one  not  entitled  to  distribution  who  may  be  either  {a)  a 
fellow  wrongdoer,  or  (6)  an  innocent  donee.  In  both  these  cases 
the  person  receiving  the  property  should  disgorge  even  though  the 
donor  later  obtains  letters;^®  for,  indeed,  even  had  authority  existed 
before  the  act,  the  donee  would  not  have  been  able  as  against  a  credi- 

*•  Locksmith  v.  Creswel,  2  Roll.  Ab.  399. 

»o  Trespass,  Thorpe  v.  Stallwood,  5  M.  &  G.  760  (1843);  Brackett  v.  Hoitt,  20  N. 
H.  257  (1850).  Indebitatus  Assumpsit,  Welchman  v.  Sturges,  13  Q.  B.  552  (1849); 
Dempsey  v.  McNabb,  73  Md.  433,  21  Atl.  378  (1891);  Brown  v.  Lewis,  9  R.  I.  497 
(1870).  Probably  actions  for  injuries  to  leasehold  property,  Barnett  v.  Guildford, 
II  Exch.  19,  31  (1855).  But  detinue,  see  Crossfield  v.  Such,  8  Exch.  825  (1853).  In 
Patten  v.  Patten,  Ale.  &  N.  493  (1833)  it  was  held  that  on  ejectment  by  an  adminis- 
trator the  fictitious  demise  might  be  laid  before  grant  of  letters.  Compare  Foster  v. 
Bates,  12  M.  &  W.  226  (1843). 

*i  Wankford  v.  Wankford,  i  Salk.  299,  303. 

^  Humphreys  v.  Humphreys,  3  P.  Wms.  349  (1734);  Fell  v.  Lutwidge,  Barnard. 
Ch.  319,  320  (1741);  Horner  v.  Homer,  23  L.  J.  Ch.  10  (1854);  i  Daniel,  Chancery 
Practice,  6  Am.  ed.,  318,  319.    See  Y.  B.  18  Hen.  VI.  22  b. 

^  Graysbrook  v.  Fox,  i  Plowd.  275,  280;  2  Roll.  Abr.  554;  Prattle  v.  King,  T. 
Jones,  169. 

"  Anon.  I  Roll.  Abr.  917;  Wankford  v.  Wankford,  i  Salk.  299,  303.  Mitchell  v. 
Smart,  3  Atk.  606  (1747). 

"  I  Daniel,  Chancery  Practice,  6  Am.  ed.,  318,  319. 

"  See  Morgan  v.  Thomas,  8  Exch.  302  (1853);  Haselden  v.  Whitesides,  2  Strob. 
(S.  C.)  353  (1847). 
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tor  or  next  of  kin  to  retain  what  he  had  received,  unless  he  had 
changed  his  position  before  full  knowledge  of  the  breach  of  trust.^^ 
Second,  imagine  that  the  administrator  before  appointment  sells 
assets  to  (a)  a  fellow  wrongdoer,  or  (b)  acting  as  administrator  to 
an  innocent  purchaser.  The  authorities  are  divided  on  the  efficacy 
of  relation  back  of  a  later  acquired  authority  as  a  protection  to 
the  buyer.  Some  cases  state  the  rule  to  be  that,  if  the  act  of 
the  administrator  would  have  been  rightful  when  done  by  a  repre- 
sentative de  jure,  such  protection  will  be  granted.^^  Other  authori- 
ties require  for  the  validity  of  the  transfer  that  the  act  be  not 
prejudicial  to  the  estate.^^  The  latter  ruhngs,  while  the  cases  do 
not  carefully  distinguish  between  different  situations,  tend  in  the 
right  direction.  On  principle  it  would  seem  that  all  transactions 
with  one  whose  only  association  with  the  decedent  is  a  possibility 
of  appointment  as  representative  should  be  discouraged,  for  ordina- 
rily such  transactions  are  unnecessary.  Therefore,  one  who  buys 
knowing  all  the  facts  should  derive  no  protection  from  a  later  ap- 
pointment except  to  the  extent  that  what  he  has  paid  the  adminis- 
trator is  actually  applied  for  the  benefit  of  the  estate.^"  So  far  as  he 
pays  less  than  full  value,  and  so  far  as  what  he  pays  never  reaches 
the  creditors  or  next  of  kin,  he  should  take  the  risk.  This  principle, 
however,  must  be  qualified  in  the  extreme  case  of  perishable  property 
sold  for  full  value  by  one  who  in  all  likelihood  will  be  appointed 
administrator.^^  The  same  risks  should  fall  on  one  buying  in 
ignorance  of  the  absence  of  letters  from  a  prospective  administrator 

''  On  change  of  position,  see  infra,  page  344.  If  the  donee  was  under  the  statute  of 
distributions  entitled  to  the  payment  relation  back  of  the  later  apj)ointment  should 
validate  the  transfer,  for  the  estate  is  not  prejudiced.    Compare  note  39. 

^*  McDearmon  v.  Maxfield,  38  Ark.  631  (1882);  Moore  v.  Wright,  4  111.  App.  443 
(1879);  McClure  v.  People,  19  111.  App.  105  (1886);  Alvord  v.  Marsh,  12  AUen  (Mass.) 
603  (1866);  Magner  v.  Ryan,  19  Mo.  196  (1853);  Rattoon  v.  Overacker,  8  Johns. 
(N.  Y.)  126  (181 1);  Outlaw  v.  Farmer,  71  N.  C.  31  (1874)  (semble);  Casho  v.  Murray, 
47  Ore.  57,  81  Pac.  388,  883  (1905)  (semble);  Vroom  v.  Van  Home,  10  Paige  (N.  Y.) 
549  (1844);  Cook  V.  Cook,  24  S.  C.  204  (1885);  Whitehall  v.  Squire,  i  Salk.  295.  See 
The  Globe  Ins.  Co.  v.  Gerisch,  163  111.  625  (1896). 

Some  of  these  opinions  state  broadly  that  the  later  acquired  appointment  validates 
all  prior  acts.    The  facts  of  the  cases,  however,  do  not  justify  this  generalization. 

^^  See  Wilson  v.  Hudson,  4  Harr.  (Del.)  168  (1844);  Gilkey  v.  Hamilton,  22  Mich. 

283  (1871)  (semble);  Bradbury  v.  Reynel,  Croke  Ehz.  565;  Middleton's  Case,  5  Co. 

286  (semble);  Morgan  v.  Thomas,  8  Exch.  302   (1853)  (semble);  Doe  d.  Hornby  v. 

Glenn,  i  A.  &  E.  49  (1834). 

^  The  same  principles  should  apply  to  one  who  pays  prematurely  a  debt  due  the  estate. 

*i  See  Tucker  v.  Whaley,.ii  R.  I.  543  (1877);  Perkins  v.  Ladd,  114  Mass.  420  (1874). 
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who  purports  to  act  in  a  representative  capacity.  It  is  a  simple 
matter  to-day  for  such  a  fiduciary  to  provide  himself  with  a  certi- 
fied copy  of  his  appointment  by  the  probate  court.  In  fact  every 
businesslike  administrator  keeps  on  hand  such  a  copy  to  facilitate 
transfers.  The  absence  of  authority  should  put  on  his  guard  every 
reasonable  buyer.  He  who  omits  to  take  the  simple  precaution  of 
demanding  evidence  of  power  should  bear  the  burdens  resulting 
from  such  neglect.^^ 

Third,  it  may  be  supposed  that  the  administrator  sells  as  his 
own  assets  of  the  estate  to  an  innocent  buyer,  and  receives  inad- 
equate compensation.  To  the  extent  that  the  purchaser  has 
profited  it  does  not  seem  unjust  that  the  administrator,  when  later 
appointed,  should  compel  for  the  benefit  of  the  estate  a  further  pay- 
ment. But  if  full  value  has  been  paid  must  the  purchaser  give 
back  what  he  has  received  when  the  administrator  has  wasted  the 
proceeds  of  the  sale?  It  may  be  urged  that  the  whole  sale  is  a 
nullity  as  made  by  one  who  has  no  title.  But  this  theory  would 
abrogate  entirely  any  doctrine  of  relation  back.  And  such  a  doc- 
trine does  exist,  and  is  entirely  in  accord  with  the  spirit  of  the  early 
administration  statutes.  Again,  it  may  be  said  that  the  nearest 
analogy  to  the  doctrine  of  relation  back  in  administration  is  ratifi- 
cation of  a  quasi  agent's  act  by  a  quasi  principal,  and  that  the  first 
step  in  ratification  is  that  the  quasi  agent  act  in  the  name  of  the 
quasi  principal.  And  here  ex  hypothesi  the  administrator  acted  in 
his  own  name.  But  this  limitation  of  ratification  confines  the 
logical  but  extreme  doctrine  of  undisclosed  principal  within  due 
bounds  by  preventing  contracting  parties  from  becoming  liable 
to  unexpected  persons  except  in  restricted  cases.  In  administra- 
tion the  so-called  ratification  is  through  the  appointment  by  a  court 
of  the  very  person  who  did  the  act,  —  the  quasi  agent  and  the 
quasi  principal  are  the  same,  and  very  different  considerations 
govern.  It  is  merely  a  question  whether  a  due  regard  for  the  rights 
of  the  estate  require  us  to  ignore  the  unfortunate  situation  of  the 
purchaser.  It  seems  fairer  on  the  whole  to  protect  the  latter.  The 
estate  has  many  benefits  from  the  doctrine  of  relation  back,  and 
should  accept  this  burden,  which,  it  may  be  noted,  is  not  a  real 
burden  if  the   administrator's  bond  is  adequate.^ 

^  See  cases  cited  in  notes  38  and  39. 

**  See  cases  cited  in  notes  38  and  39.    The  distinctions  between  the  second  and 
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An  executor  named  in  a  will  could  act  freely  without  appoint- 
ment from  the  probate  court.  This  followed  naturally  from  the 
old  notion  that  an  executor  took  title  from  the  will  and  not  from 
the  court.^  So  long  as  the  will  was  at  some  time  proved,  even 
though  the  executor  had  previously  died,  his  acts  were  valid.'^ 
In  the  United  States,  however,  where  the  executor  has  to  rely  on 
his  appointment  from  the  court,^^  the  rules  in  regard  to  adminis- 
trators explained  above  should  obtain.  The  old  law  is  followed, 
however,  in  some  states.^^  Other  courts  with  more  reason  treat 
executors  and  administrators  alike.^^ 

Revocation  of  Probate  and  Administration 

Where  an  executor  under  a  forged  will,   or  an  administrator 
inadvertently  appointed  in  derogation  of  a  nearer  relative  of  the 
deceased,  has  his  appointment  revoked  by  one  entitled  to  administer, 
'^'''  the  law  with  good  reason  is  well  settled.    If  debtors  to  the  estate 

have  paid  their  debts  to  the  first  appointee  who  has  then  wasted 
the  money,  they  are  fully  protected  against  another  demand  by  the 
second  appointee.^^  Likewise  those  who  have  purchased  property 
of  the  estate  as  such  for  full  value  with  no  intent  to  spirit  away  the 
particular  chattel  or  to  allow  the  first  representative  to  divert  the 
proceeds  to  his  own  use  should  be  entitled  to  keep  what  they  have 

third  groups  of  cases  dealt  with  in  the  text  is  not  dearly  brought  out  either  in  the 
facts  or  the  opinions  of  the  authorities. 

The  administration  bond  required  by  Stat.  22  &  23  Car.  II,  c.  10,  §§  1-3,  and  by 
many  of  our  statutes  makes  the  administrator  and  sureties  responsible  for  all  "  goods, 
chattels,  and  credits  of  the  said  deceased  which  have  or  shall  come  to  the  hands,  pos- 
session, or  knowledge  of  him." 

**  Dyer,  C.  J.,  in  Graysbrook  v.  Fox,  i  Plowd.  275,  280;  Middleton's  Case,  5  Co. 
28  b;  Wankford  v.  Wankford,  i  Salk.  299,  301;  Roe  v.  Summerset,  2  W.  Bl.  692. 

«  Brazier  v.  Hudson,  8  Sim.  67  (1836);  Johnson  v.  Warwick,  17  C.  B.  516  (1856). 

*'  I  WoERNER,  Amer.  Law  Adm.,  2  ed.,  §  172. 

*''  Thiefes  t>.  Mason,  55  N.  J.  Eq.  456,  37  Atl.  1084  (1897);  Magwood  v.  Legge, 
Harp.  (S.  C.)  116  (1824).  See  Hogan  v.  Wyman,  2  Oreg.  302  (1868);  Shoenberger  v. 
Lancaster  Savings  Institution,  28  Pa.  459  (1857). 

"  Carter  v.  Carter,  10  B.  Mon.  (Ky.)  327  (1850);  Pinkham  v.  Grant,  78  Me.  158, 
3  Atl.  179  (1886);  Gay  v.  Minot,  3  Cush.  (Mass.)  352  (1849);  Stagg  v.  Green,  47  Mo. 
500  (1871)  (but  see  Wilson  ».  Wilson,  54  Mo.  213  (1873));  People  v.  Barker,  150 
N.  Y.  52, 44  N.  E.  78s  (1896);  Monroe  v.  James,  4  Munf.  (Va.)  194  (1814).  See  Wall 
V.  Bissell,  125  U.  S.  382  (1888);  Gardner  v.  Gantt,  19  Ala.  666  (1851). 

«  Allen  V.  Dundas,  3  T.  R.  (1789)  125,  And  see  Mo.  Pac.  Ry.  Co.  v.  Bradley,  51 
Neb.  596,  71  N.  W.  283  (1897);  Zeigler  v.  Storey,  220  Pa.  471,  69  Atl.  894  (1908); 
Schluter  v.  Bowery  Savings  Bank,  117  N.  Y.  125,  22  N.  E.  572  (1889). 
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bought.^"  And  this  is  entirely  independent  of  the  disposition  made 
by  the  administrator  of  the  consideration  received  by  him.  There 
are  plenty  of  analogies  in  the  law  to  support  the  power  of  one  who 
has  no  title,  or  a  defeasible  title,  to  transfer  it.  The  registry  acts 
allow  a  grantor  of  an  unrecorded  deed  to  A  to  transfer  title  which  is 
in  A  to  B,  who  without  notice  of  A  registers  his  document  ;^^  an 
agent  without  title  may  of  course  transfer  it,  even  contrary  to  inr 
structions;^^  a  disseisor  of  land  may  convey  title  to  crops  which 
he  has  severed  from  the  soil  to  a  bond  fide  purchaser  for  value  ;^  a 
pledgee  by  observing  proper  formalities  may  transfer  the  pledgor's 
title  ;^  and,  finally,  the  case  of  sale  in  market  overt  furnishes  a 
common  law  analogy .^^  Indeed  the  position  of  the  administrator 
is  better  than  that  of  the  seller  in  many  of  these  cases;  for  he  is 
acting  under  appointment  of  the  court.  He  is  not  only  a  representa- 
tive de  facto,  but  de  jure.  And,  though  no  case  has  been  found 
clearly  pointing  this  out,  nothing  should  turn  on  whether  the  first 
appointee  acted  as  a  fiduciary  or  on  his  own  behalf;  he  has  title  and 
can  transfer  it.  The  case  of  a  distributee,  however,  is  very  different 
from  that  of  a  debtor  paying  his  debt,  or  of  a  purchaser  from  the 
estate.  They  are  volunteers;  and,  if  they  take  under  a  forged  will, 
or  administration  later  revoked,  they  should  disgorge  in  favor  of  the 
second  administrator,^®  unless  imder  principles  of  quasi  contracts 
they  have  changed  their  position. 

Hitherto  it  has  been  imagined  that  the  grant  of  probate  or  ad- 
ministration has  been  in  derogation  of  the  right  of  one  rightfully 
entitled  to  administration.  Where  the  revocation  is  effected  at  the 
instance  of  one  selected  by  the  testator  to  wind  up  his  estate,  i.  e., 
an  executor,  the  law  was  not  so  clear.    The  earliest  case  is  Y.  B. 

»  Brooke's  Abr.  (1576)  Tit.  Administrators,  2>y,  Packman's  Case,  6  Co.  18  b; 
Semine  v.  Semine,  2  Lev.  90;  Boxall  v.  Boxall,  27  Ch.  D.  220  (1884).  See  infra  Ameri- 
can cases  where  grant  is  in  derogation  of  will.  Compare  WooUey  v.  Clark,  s  B.  & 
Aid.  744  (1822).  In  Foulke  v.  Zimmerman,  14  Wall.  (U.  S.)  113  (1871)  and  Thompson 
V.  Samson,  64  Cal.  330  (1883),  purchasers  from  distributees  under  the  earUer  appoint- 
ment were  protected. 

"  Tiffany,  Real  Property,  §  476. 

**  WiLLisTON,  Sales,  §  317. 

°  Stockwell  V.  Phelps,  34  N.  Y.  363  (1866). 

"  Jones,  Collateral  Securities,  3  ed.,  §  603. 

"  Williston,  Sales,  §  347. 

"  Thompson  v.  Samson,  64  Cal.  330,  30  Pac.  980  (1883);  Fallon  v.  Chidester,  46 
Iowa,  s88  (1877);  In  re  West,  [1909]  2  Ch.  180. 
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7  Edw.  rV,  Trin.^.  12,  13,  where  Littleton,  J.,  with  the  concurrence 
of  Newton  and  Danby,  JJ.,  said: 

"A  man  may  make  me  his  executor  unknown  to  me  etc.  And  then 
when  I  have  become  aware  of  it  I  may  well  take  on  myself  the  power  of 
administration  and  disposition  etc.  And  Sir  the  Ordinary  may  well 
grant  administration  in  the  meantime  as  he  did  here,  but  by  the  proving 
of  the  will  the  power  of  the  administrator  is  determined  unless  the 
executor  has  refused  some  time  before  the  Ordinary  then  perhaps  the 
law.  will  be  otherwise." 

In  Fitzherbert's  Abridgment  (1565)  ^^  and  Brooke's  Abridgment 
(1576)^^  the  passage  is  similarly  cited.  In  Rolle's  Abridgment 
(1668)^^  and  in  Viner's  Abridgment  (1753)^°  the  same  propo- 
sition is  stated  as  follows: 

"If  a  man  makes  an  executor,  but  it  is  not  known,  or  concealed,  the 
Ordinary  may  grant  administration,  and  this  shall  be  good  till  the  other 
prove  the  will.    7  Edw.  4,  12  f.  13." 

But  the  leading  case  until  recent  years  was  Grayshrook  v.  Fox.^^ 
The  plaintiff  executor  under  the  will  of  Kene  brought  detinue  for 
chattels.  The  defendant  pleaded  that  Kene  died  possessed  of  the 
chattels,  that  administration  of  his  goods  was  granted,  and  that 
before  probate  of  the  will  the  administrator  sold  the  goods  to  the 
defendant.  The  plaintiff's  demurrer  was  sustained  by  Dyer,  C.  J., 
and  Walsh,  J.;  Weston,  J.,  dissenting. 
Walsh,  J.,  said:62 

"And  administrators  are  appointed  if  the  Ordinary  for  his  Ease,  and  to 
discharge  himself  of  the  burden  of  the  office,  and  they  take  their  Com- 
mencement by  a  spiritual  Act  viz.  by  the  Letters  of  Administration, 
and  have  Authority  over  a  Thing  temporal.  But  the  Executor  takes  his 
Commencement  by  a  temporal  Act,  viz.  by  the  making  of  the  Will  of 
the  Testator,  which  is  a  temporal  Act,  but  takes  its  perfection  by  a 
spiritual  Act,  viz.  by  Probate  in  the  Spiritual  Court,  and  the  Executor's 
Authority  is  over  a  Thing  temporal.  But  the  Ordinary  or  Administrator 
have  no  Authority  or  interest,  unless  the  deceased  die  intestate." 

Lord  Dyer  said  (p.  280  a) : 

"Then  if  the  Law,  immediately  after  the  Death  of  the  Testator,  vests 
the  Property  and  the  Possession  of  his  Goods  in  the  Executor,  from  thence 

"  Administratours,  par.  8.  "  Executors,  par.  iii. 

«9  Page  907.  '"  Page  66. 

«i  Plowd.  275  (1565).  '*  Page  279  c. 
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it  follows  that  the  Law  never  vests  the  Property  in  the  Ordinary,  and 
from  thence  it  follows  that  the  law  never  vests  the  property  in.  the 
Administrator." 

For  this  proposition  the  Chief  Justice  cites, however,  Y.  B.  7  Edw.  IV, 
Trin.  12,  which  is,  if  anything,  an  authority  in  favor  of  the  adminis- 
trator. Walsh,  J.  (p.  282),  with  the  concurrence  of  all  his  associates, 
later  said: 

*'  If  the  defendant  here  had  averred  that  the  Administrator  had  aliened 
the  Goods  to  him  for  a  certain  Sum,  and  had  employed  the, Money  in 
Discharge  of  the  Funeral,  or  of  the  Debts  of  the  deceased,  or  about  other 
Things  which  an  executor  should  be  forced  to  do,  there  the  Sale  for 
such  Purposes  should  not  be  avoided,  but  should  remain  indefeasible; 
and  the  Reason  is,  because  by  the  Commission  of  the  Administration  to 
him  by  the  Ordinary,  who  was  ignorant  of  the  Testament,  he  has  a 
Colour  of  Authority,  though  it  is  not  a  rightful  one  and  he  that  has  the 
Right  suffers  no  Disadvantage  although  he  be  found  by  the  Act  of  the 
Administrator,  for  it  is  no  more  than  he  himself  was  compellible  to  do." 

It  is  difficult  to  see  how  this  concession  can  be  reconciled  with  the 
statement  that  the  property  was  always  in  the  executor  and  never 
in  the  administrator. 

Ahram  v.  Cunningham^  went  even  further  than  Graysbrook  v. 
Fox,  when  it  held  that  title  given  by  an  administrator  de  bonis  non 
was  worthless  as  against  the  claim  of  an  administrator  to  the  ex- 
ecutor, Wolley  V.  Clark^  was  an  action  by  an  executrix  against 
the  administrator  and  one  to  whom  he  sold  goods  after  both  had 
notice  of  the  will  which  was  later  proved.  The  plaintiff  was  suc- 
cessful. But  the  element  of  notice  differentiated  the  case  from  the 
earlier  authorities.  In  Boxall  v.  Boxall,^^  through  the  suppression 
of  a  will  containing  no  appointment  of  an  executor,  a  grant  of  ad- 
ministration was  secured  and  a  sale  made  thereunder  to  one  igno- 
rant of  the  concealment.  This  sale  was  held  to  be  good  though  the 
letters  were  later  revoked.  The  omission  of  an  executor  from  the 
will  makes  this  case,  too,  distinguishable.  The  same  may  be  said 
of  Cr aster  v.  Thomas,^  owing  to  the  Indian  Succession  Act,  1865. 
But  Ellis  V.  Ellis^''  was  a  clean  case  in  support  of  Graysbrook  v.  Fox 

**  2  Lew.  182. 
"  5  B.  &  Aid.  744. 
•*  27  Ch.  D.  220. 
•«  [1909]  2  Ch.  348. 
"  [1905]  I  Ch.  613. 
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and  Ahram  v.  Cunningham,  both  of  which  had  been  cited  as  law  in 
leading  books.** 

In  spite  of  this  line  of  cases  there  is  a  trend  of  authority  leading 
in  the  other  direction.  The  year  book  case  is  the  earhest  authority. 
Moreover  the  courts  have  held,  as  we  have  seen,  that  an  adminis- 
trator, or  an  executor  under  a  forged  will,  can  give  a  good  discharge 
to  the  deceased's  debtor.^^  And  then  there  are  the  cases  of  admin- 
istrations durante  minore  aetate,  pendente  lite,  durante  absentia,  and 
durante  animi  aut  corporis  vitio.''^ 

The  administration  durante  minore  aetate  was  recognized  at 
common  law  in  Piggot's  case,^^  though  later  it  rested  in  part  on 
Stat.  38  Geo.  3,  c.  87,  §  6.  It  has  not  clearly  been  decided  whether 
in  the  event  of  such  an  administrator  seUing  not  in  due  course  of 
administration  to  one  who  purchases  in  good  faith  that  an  inde- 
feasible title  passes.  But  Williams  states  that  it  does;^^  and  in  the 
recent  case  of  In  re  Cope  ^^  Jessel,  M.  R.,  said  of  such  a  representative 

"The  limit  to  his  administration  is  no  doubt  the  minority  of  the  person, 
but  there  is  no  other  limit.  He  is  an  ordinary  administrator:  he  is 
appointed  for  the  very  purpose  of  getting  in  the  estate,  paying  the 
debts,  and  selling  the  estate  in  the  usual  way;  and  the  property  vests 
in  him." 

An  administration  pendente  lite  when  the  controversy  before  the 
ordinary  had  to  do  with  a  will  was  once  considered  utterly  void.^^ 
But  it  was  held  later  that  such  an  administrator  could  receive  debts 
of  the  estate,  though,  indeed,  it  was  said  by  way  of  dictum  that  the 
property  in  the  goods  was  in  the  executor.  ^^  If  the  executor  named 
in  the  will  or  the  next  of  kin  were  out  of  the  country  the  probate 
court  had  power  to  grant  before  probate  obtained  or  letters  issued 
an  administrator  durante  absentia?^  It  has  been  held  that  an  ad- 
ministrator de  bonis  non  cum  testamento  annexo  durante  absentia 

"  I  Williams,  Executors,  10  ed.,  461,  462.  But  see  i  Woerner,  Amer.  Law 
Adm.,  2  ed.,  §  274. 

69  Allen  V.  Dundas,  3  T.  R.  125  (1789);  Prosser  v.  Wagner,  i  C.  B.  (n.  s.)  289  (1856). 

^0  Compare  Patton's  Appeal,  31  Pa.  St.  465  (1858). 

"  5  Rep.  29. 

"^  I  Williams,  Executors,  10  ed.,  393. 

"  16  Ch.  D.  49,  52. 

"  Frederick  v.  Hook,  Carth.  153. 

"  Walker  v.  WooUaston,  2  P.  Wms.  576,  588  (1731)- 

w  Clare  v.  Hedges,  i  Lutw.  342. 
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could  make  a  good  title  to  leaseholds  belonging  to  the  estate." 
In  Slater  v.  May,''^  Chief  Justice  Holt  said: 

"  that  it  was  reasonable  there  should  be  such  an  administrator,  and  that  this 
administration  stood  upon  the  same  reason  as  an  administration  durante 
minori  aetate  of  an  executor,  viz.  that  there  should  be  a  person  to  manage 
the  estate  of  the  testator,  till  the  person  appointed  by  him  is  able." 

Administration  may  also  be  granted  temporarily  during  the  illness 
or  lunacy  of  the  executor;  ^^  or  pending  a  search  for  a  lost  will;^°  or 
until  the  will  should  arrive  from  a  foreign  country.^^ 

These  administrations  admit  the  principle  of  a  power  and,  at 
least  in  the  case  of  an  administration  durante  minore  aetate,  a  com- 
plete power,  to  deal  with  the  estate  even  though  there  be  an  executor. 
The  logical  result  of  the  holding  in  Grayshrook  v.  Fox  would  be  to 
hold  all  these  administrations  void,  "  traps  for  the  unwary."  ^^ 

At  length  the  law  of  England  received  a  definite  turn  in  the  right 
direction  in  the  recent  case  of  Hewson  v.  Shelley^  in  the  Court  of 
Appeal.  Letters  were  granted  to  the  widow  of  a  roan  who  was  erron- 
eously supposed  to  have  died  intestate.  The  administratrix  sold 
to  a  purchaser  a  portion  of  the  deceased's  real  estate.  A  will  was 
found  and  executors  appointed.  In  an  action  by  the  executors  to 
recover  possession  of  the  realty  sold  the  Court  of  Appeal,  reversing 
Astbury,  J.,  who  conceived  himself  bound  by  the  earlier  cases, 
held  that  the  grant  of  administration  was  not  void  and  that  the 
purchaser  had  acquired  a  good  title.  Phillimore,  J.,  after  review- 
ing the  earlier  authorities  said  (p.  44) : 

"It  seems  to  me  that  the  true  view  is  that  till  the  Ordinary  was  concluded 
by  probate  he  had  for  the  benefit  of  all  those  interested,  including,  at 
any  rate  in  ancient  times,  the  soul  of  the  deceased  for  the  repose  of  which 
masses  were  to  be  provided,  the  power  to  commit  administration  and  to 
pass  the  property  thereby,  subject  to  that  administration  being  recalled 
and  the  power  and  title  of  the  administrator  determined  upon  production 
possibly,  upon  probate  certainly,  of  a  will.  ...  It  is  not  as  if  we  were 
asked  to  decide  that  the  mere  discovery  of  a  will  avoided  all  the  acts 

"  Webb  V.  Kirby,  3  Sm.  &  G.  333  (1856). 

'■'  2  Ld.  Raym.  107 1. 

"  Hills  V.  Mills,  I  Salk.  36. 

*>  Goods  of  Wright,  [1893]  P.  21;  Goods  of  Campbell,  2  Hagg.  555  (1829). 

**  Goods  of  Metcalfe,  i  Add.  343  (1822). 

•*  Phillimore,  L.  J.,  in  Hewson  v.  Shelley,  [1914I  2  Gh.  13,  44. 

"  [1914I  2  Ch.  13. 
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of  the  administrator.  If  the  will  names  no  executor,  if  the  executor  be 
dead  leaving  no  executor,  if  he  or  his  executor  if  he  takes  his  place  re- 
fuses to  take  out  probate  and  accept  the  executorship,  the  title  of  the 
administrator  would,  I  gather,  confessedly  prevail.  Those  who  have 
purchased  goods  from  an  administrator  may  find  their  title  depend  on 
the  caprice  of  an  executor  or  of  an  executor's  executor." 

These  observations  are  clearly  sound  and  in  accord  with  the  pre- 
vailing view  in  this  country,  ^^  where  the  notion  that  an  executor 
took  title  from  the  court  and  not  from  the  will  has  had  with  good 
reason  considerable  following. 

Administration  granted  in  a  state  where  the  deceased  did  not 
reside  and  left  no  effects  is  void.^^  Distributees  and  purchasers 
from  the  representative  get  no  title,  and  are  liable,  though  innocent, 
as  converters.  The  decree  of  the  probate  court  which  has  no  juris- 
diction may  be  attacked  collaterally.^^  Likewise  administration 
on  the  estate  of  a  living  person  is  void.^^    In  the  United  States  in 

^  Fidelity  Co.  v.  Freeman,  109  Fed.  Rep.  847  (1901);  Floyd  v.  Clayton,  67  Ala. 
265  (1880);  Meek  v.  Allison,  67  111.  46  (1873);  Martin  v.  Dix,  134  Ga.  481  (1910); 
Schluter  v.  Bowery  Savings  Bank,  117  N.  Y.  125,  22  N.  E.  572  (1889);  Kittredge  v. 
Folsom,  8  N.  H.  98  (1835);  Barkaloo  v.  Emerick,  18  Ohio  268  (1849);  Patton's  Appeal, 
31  Pa.  465  (1858);  Zeigler  v.  Storey,  220  Pa.  471,  69  Atl.  894  (1908);  Foster  v.  Brown, 
I  Bailey  L.  (S.  C.)  221  (1829);  Benson  v.  Rice,  2  Nott.  &  McC.  (S.  C.)  577  (1820); 
Price  V.  Nesbit,  i  Hill  Ch.  (S.  C.)  445  (1834);  Pinkerton  v.  Walker,  3  Hayw.  (Tenn.) 
221  (1816);  Franklin  v.  Franklin,  91  Tenn.  119, 18  S.  W.  61  (1892).  Fallon  v.  Chidester, 
46  Iowa  588  (1877),  contra.  Compare  Waters  v.  Stickney,  12  Allen  (Mass.)  (1866); 
Besangon  v.  Brownson,  39  Mich.  388  (1878);  Kelly  v.  Davis,  37  Miss.  76  (1859);  Rag- 
land  V.  Green,  14  Sm.  &  M.  (Miss.)  194  (1850). 

In  some  states  by  statute  aU  acts  of  a  personal  representative  before  revocation  of 
his  authority  are  as  valid  as  if  he  had  continued  to  execute  his  trust.  California, 
Code  Crv.  Proc.  (1916),  §  1428;  North  Dakota,  Comp.  Laws  (1913),  §  8705;  Ohio 
Annot.  Gen.  Code  (1912),  §  10635;  South  Dakota,  Comp.  Laws  (1913)  Pros. 
Code,  §  131;  Wisconsin,  Stats.  (1898),  §§  3815-17. 

^^  Insurance  Co.  v.  Lewis,  97  U.  S.  682  (1878);  Thormann  v.  Frame,  176  U.  S.  350 
(1900);  Perry  v.  St.  Joseph,  R.  Co.,  29  Kan.  420  (1883);  Thumb  v.  Gresham,  2  Met. 
(Ky.)  306  (1859);  Hall  v.  L.  &  N.  R.  Co.,  102  Ky.  480,  43  S.  W.  698  (1897);  Moise  v. 
Mutual  Life  Association,  45  La.  Ann.  736,  13  So.  170  (1893).  Compare  Appeal  of 
WiUetts,  50  Conn.  330  (1882);  Record  v.  Howard,  58  Me.  225  (1870);  Hoes  v.  N.  Y. 
N.  H.  &  H.  R.  Co.,  173  N.  Y.  435,  66  N.  E.  119  (1903);  Andrews  v.  Avory,  14 
Gratt.  (Va.)  229  (1858). 

On  jurisdiction  to  establish  a  devastavit  against  an  executor,  see  Michigan  Trust 
Co.  V.  Ferry,  228  U.  S.  346  (1913). 

**  See  cases  in  preceding  note. 

*^  Scott  V.  McNeal,  154  U.  S.  34  (1894);  i  Woerner,  Ajuer.  Law  Adm.,  2  ed., 
§§  208-13. 

Some  states  by  statute  provide  for  the  appointment  of  a  receiver  of  the  effects 
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general  the  probate  court  of  the  county  where  the  deceased  last 
dwelt  has  jurisdiction.  If  the  deceased  dwelt  in  another  state,  the 
court  of  the  county  in  which  he  left  effects.  And,  if  there  are  more 
than  one  of  these,  the  county  where  jurisdiction  is  first  taken. ^* 
In  England  since  Stat.  20  &  21  Vict.,  c.  77,  §  23  (1857),  but  one 
court  has  jurisdiction.^^  Grant  of  probate  or  administration  in 
the  wrong  locality  is  voidable,  not  void.^° 

Refunding 


An  executor  or  administrator  is  never  protected  in  paying 
legacies  or  shares  when  a  present  existing  liability  of  the  estate  known 
to  him  is  outstanding;  nor  will  a  court  order  such  a  distribution.  With 
respect  to  debts  or  liabilities  known  to  the  representative  which 
are  not  yet  due  or  may  never  become  due,  the  situation  of  the  ex- 
ecutor or  administrator  is  a  difficult  one.  The  English  practice  has 
not  been  uniform.  It  was  held  in  Simmons  v.  Bolland^^  that  the 
executors  could  not  be  compelled  without  security  to  deliver  over 
to  a  residuary  legatee  the  whole  of  the  estate  when  there  was  a 
possible  future  Hability  on  covenants  made  by  the  deceased.  The 
practice  of  giving  security  has  disappeared,  but  the  executor  or 
administrator,  if  he  distribute  the  assets  under  order  of  court  in 

of  an  absentee,  and  a  distribution  of  those  efifects  after  absence  for  a  certain  time. 
There  is  a  division  of  opinion  on  the  constitutionality  of  legislation  of  this  sort. 
Cunnius  v.  Reading  School  District,  198  U.  S.  458  (1905);  Nelson  v.  Blinn,  197  Mass. 
279,  83  N.  E.  889  (1908);  Clapp  V.  Houg,  12  N.  D.  600,  98  N.  W.  710  (1904);  Carr  v. 
Brown,  20  R.  I.  215,  38  Atl.  9  (1897);  Selden  v.  Kennedy,  104  Va.  826,  52  S.  E.  635 
(1906). 

8*  I  WoERNER,  Amer.  Law  Adm.,  2  ed.,  §  204. 

88  For  a  description  of  jurisdiction  of  English  probate  courts  prior  to  1857,  see 
4  Gray  Cas.  on  Property,  2  ed.,  411-13. 

^  Holmes  v.  Oregon  &  California  Ry.  Co.,  5  Fed.  523  (1881);  Kling  v.  Connell,  105 
Ala.  590,  17  So.  38  (1894);  Irwin  v.  Scriber,  18  Cal.  499  (1861);  Estate  of  Griffith,  84 
Cal.  107,  23  Pac.  528  (1890);  Tant  v.  Wigfall,  65  Ga.  412  (1880);  Donahue  v.  Daniel, 
58  Md.  595  (1882);  McFeely  v.  Scott,  128  Mass.  16  (under  statute)  (1879);  Johnson  v. 
Beazley,  65  Mo.  250  (1877);  Bolton  v.  Schriever,  135  N.  Y.  65  (1892);  Eller  v.  Rich- 
ardson, 89  Tenn.  575,  15  S.  W.  650  (1891);  Burdett  v.  Silsbee,  15  Tex.  604  (1855); 
Fisher  v.  Bassett,  9  Leigh  (Va.)  119  (1869)  (semble).  Miller  v.  Swan,  91  Ky.  36,  14 
S.  W.  964  (1890);  Miltenberger  v.  Favrot,  21  La.  Ann.  399  (1837);  People's  Savings 
Bank  v.  Wilcox,  15  R.  I.  258,  3  Atl.  211  (1886),  conira.  And  see  Slate's  Estate,  40 
Ore.  349,  68  Pac.  399  (1902). 

«  3  Mer.  547  (1817). 
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an  administration  suit,  is  fully  protected.®^  The  creditor,  thus  de- 
prived of  his  right  against  the  representative,  still  had  a  remedy 
against  the  legatees  or  distributees.  In  Fletcher  v.  Stevenson^^  the 
retention  for  possible  future  liability  was  put  with  good  reason  on 
the  ground  of  a  protection  to  the  convenantee.  But  in  a  later  case 
such  retention  was  conceived  to  be  for  the  benefit  of  the  executor  or 
administrator;  and,  as  soon  as  it  was  held  the  decree  of  court  pro- 
tected him,  the  reason  for  the  retention  of  assets  seemed  to  dis- 
appear.^^ Accordingly  it  is  the  modem  practice  not  to  retain  ex- 
cept in  cases  of  leases  where  there  is  a  privity  between  the  executor 
and  the  lessor.®^ 

Closely  connected  with  the  foregoing  inquiry  is  the  situation  of 
an  executor  or  administrator  who  pays  legacies  or  distributive 
shares  in  ignorance  of  a  present  existing  liability  or  of  an  obligation 
which  may  later  mature.  The  law  of  England  seems  now  clear 
that,  unless  the  representative  pays  the  beneficiaries  under  order 
of  the  court  in  an  administration  suit,  he  is  liable  to  the  creditor.^ 
But  if  he  secure  the  sanction  of  the  court  the  creditor  is  without 
other  remedy  than  to  follow  the  assets  in  the  hands  of  the  legatees 
or  distributees.  This  protection  to  the  representative  was  a  great 
inducement  to  him  to  resort  to  the  Court  of  Chancery  for  an  ad- 
ministration suit.^^  His  position  is  further  mitigated  by  Lord  St. 
Leonard's  Act,^^  allowing  him  after  such  notice  as  the  Chancellor 
shall  deem  proper  and  the  expiration  of  the  time  stated  therein, 
to  distribute  the  assets  free  from  fiurther  molestation  by  indolent 
or  belated  creditors. 

In  the  United  States  the  question  of  presentation  of  claims  is 
governed  by  statutes  in  general  requiring  the  representative  to 
give  notice  of  his  appointment  and  barring  creditors  who  do  not 
present  their  claims  within  a  short  period  of  limitation.  The  neces- 
sity of  presenting   contingent  claims  varies.     The  Massachusetts 

»2  March  v.  Russell,  3  Myl.  &  Cr.  31  (1837);  Knatchbull  v.  Feamhead,  3  Myl.  & 
Cr.  122  (1837);  Waller  v.  Barrett,  24  Beav.  413  (1857). 

«  3  Hare,  360  (1844). 

**  King  V.  Malcott,  9  Hare,  692  (1852);  Dodson  v.  Sammell,  i  Dr.  &  Sm.  575  (1861). 

"  In  re  Nixon,  [1904]  i  Ch.  638;  In  re  King,  [1907]  i  Ch.  72. 

»«  Norman  v.  Baldry,  6  Sim.  621  (1834);  March  v.  Russell,  3  Myl.  &  Cr.  31  (1837); 
Knatchbull  v.  Feamhead,  3  Myl.  &  Cr.  122  (1837);  Waller  v.  Barrett,  24  Beav.  413, 
418  (1857). 

•^  Maitland,  Equity,  197. 

w  Stat.  22  &  23  Vict.,  c.  35,  §  29. 
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Act  ®^  furnishes  a  reasonable  solution.  Three  classes  of  debts  are 
there  defined,    i.  Claims  payable  within  the  period  of  limitation. 

2.  Claims  which  with  reasonable  certainty  will  accrue  thereafter. 

3.  Claims  which  may  never  become  payable.  A  creditor  whose 
right  of  action  does  not  accrue  within  one  year  after  giving  the 
administration  bond  may  present  his  claim  at  any  time  before  final 
settlement,  and,  if  the  court  find  that  the  claim  is  or  may  become 
justly  due,  it  shall  order  the  representative  to  retain  sufficient  assets 
to  satisfy  it.  The  court  has  an  option  to  take  a  suitable  bond  from 
those  interested  and  pay  over  to  them  the  assets.  If  such  a  claim  is 
not  so  presented,  all  right  to  sue  on  it  is  lost  both  against  the  ex- 
ecutor or  administrator  and  legatees  or  distributees.  Such  a  lia- 
bility is  a  promissory  note  payable  at  a  future  date,^°°  or  a  liability, 
which,  though  contingent,  presents  a  fair  chance  of  actual  matur- 
ity.^°^  On  the  other  hand,  the  chance  of  holding  the  estate  on  the 
deceased's  obligation  as  surety  on  a  probate  bond  is  so  remote  that 
it  does  not  represent  a  claim  which  "is  or  may  become  justly  due." 
It  does  not,  therefore,  require  to  be  filed  in  court  in  order  to  save 
the  rights  of  the  creditor  against  the  beneficiaries  of  the  estate.^°^ 
But  of  course  there  can  be  no  claim  against  the  executor  person- 
ally if  his  final  account  has  been  allowed  by  the  probate  judge. 
This  legislation  protects  the  careful  executor  or  administrator,  and 
preserves  the  rights  of  the  creditor  so  far  as  is  consistent  with  not 
withholding  too  long  the  enjoyment  of  the  property  from  those, 
who,  after  creditors,  are  entitled  to  it.  The  practice  in  Massa- 
chusetts has  been  followed  more  or  less  closely  in  some  states.^"^  In 
other  jurisdictions  every  claim  no  matter  how  contingent  must  be 
presented  within  proper  time  or  it  is  barred  forever."^    In  Illinois 

*  Rev.  Laws  (1902),  c.  141,  §§  9,  13,  26-32,  as  amended  by  Acts  (1914),  c.  699. 

'""  Bassett  v.  Drew,  176  Mass.  141,  57  N.  E.  384  (1900). 

"1  Electric  Welding  Co.  v.  Fitz,  215  Mass.  315,  102  N.  E.  354  (1913). 

'02  Forbes  v.  Harrington,  171  Mass.  386,  50  N.  E.  641  (1898). 

i"»  Maine,  Rev.  Stats.  (1903),  c.  89,  §§  14-18;  Greene  v.  Dyer,  32  Me.  460  (1851); 
Sampson  v.  Sampson,  63  Me.  328  (1874);  Pole  v.  Simmons,  49  Md.  14  (1878);  Michi- 
gan, CoMP.  Laws  (1915),  c.  234,  §§  20,  23,  25,  28;  Berryhill  v.  Peabody,  72  Minn. 
232,  75  N.  W.  220  (1898);  Lake  Phalen  Co.  v.  Lindeke,  66  Minn.  209,  68  N.  W.  974 
(1896);  Hunt  V.  Bums,  90  Minn.  172,  95  N.  W.  mo  (1903);  Nebraska,  Rev.  Stats. 
(1913).  §§  1409,  1412,  1413;  Libby  v.  Hutchinson,  72  N.  H.  190,  55  Atl.  547  (1903); 
Omo,  Annot.  Gen.  Code  (191 2),  §§  10748,  10877-883;  Rhode  Island,  Gen.  Laws 
(1909),  c.  318,  §§  19-25;  Vermont,  Pub.  Stats.  (1906),  c.  137,  §§  2912-20;  Wisconsin, 
Stats.  (1915),  §§  3858-61,  3866-67;  Schmidt  v.  Grinzow,  156  N.  W.  (Wis.)  143. 

^^  Alaska,  Codes  (1907),  §  821;  Arkansas,  Dig.  of  Stats.  (1916),  c.  i,  §  no; 
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the  statute  is  interpreted  to  mean  that  the  claim  is  barred  also 
against  the  legatees  or  distributees.*"^  In  some  of  these  states  it 
is  expressly  stated  that  the  creditor  is  not  barred  if  no  notice  was 
given  by  the  personal  representative,  or  if  the  creditor  had  no 
notice  because  he  was  out  of  the  state  .^^  In  other  of  these  states 
it  will  be  seen  that  the  construction  of  the  statutes  does  not  bar 
proceedings  against  beneficiaries  who  have  been  partially  or  wholly 
paid.  In  Connecticut/"^  Missouri  ^°^  and  North  Carolina*"^  the 
statute  of  non-claim  runs  from  the  maturity  of  the  obligation. 

II 

With  these  preliminary  observations  on  the  necessity  of  pre- 
sentment one  may  examine  the  nature  of  the  obligation  of  a  legatee, 
distributee,  or  creditor  to  refimd  for  the  benefit  of  other  legatees, 
distributees,  or  creditors  payments  received.  Refunding  by  a  bene- 
ficiary when  creditors  have  been  overlooked  may  be  had  at  the 
suit  of  the  personal  representative.  After  conflicting  dicta  in  the  lat- 
ter part  of  the  seventeenth  century""  it  was  squarely  held  in  Davis 
v.  Davis,^^^  "  that  an  executor  may  bring  a  biU  against  a  legatee  to 
refund  a  legacy  voluntarily  paid,  as  well  as  a  creditor;  for  the  ex- 
ecutor paying  a  debt  of  the  testator  out  of  his  own  pocket  stands  in 
the  place  of  the  creditor  and  has  the  same  equity  against  a  legatee 

Arizona,  Rev.  Stats.  (1913),  Civ.  Code,  §§  882,  889;  Cal.  Annot.  Stats.  (1912), 
§  7996;  Florida,  Comp.  Laws  (1914),  §  2405;  Georgia,  Annot.  Code  (1914),  §  3997; 
Hawah,  Rev.  Laws  (1915),  §  2493;  Idaho,  Rev.  Codes  (1908),  §  5462;  Illinois, 
Annot.  Stats.  (1913),  §  119;  Minnesota,  Gen.  Stats.  (1913),  §  7323;  Montana, 
Rev.  Codes  (1907),  §  7760;  North  Dakota,  Comp.  Laws  (1913),  §  8736;  Oklahoma, 
Rev.  Laws  (1910),  §  6454;  South  Dakota,  Comp.  Laws  (i9I3),Prob.  Code,  §  171; 
Utah,  Comp.  Laws  (1907),  §  3851;  Washington,  Codes  &  Stats.  (1915),  §§  1472-79. 
Compare  New  Jersey,  Comp.  Stats.  (1910),  §  3837;  Tennessee,  Annot.  Code 
(1917),  §  4117. 

"5  Cutright  V.  Stanford,  81  111.  240  (1876);  People  v.  Brooks,  123  111.  246,  14  N.  E. 
39  (1887);  Snydacker  v.  Swan  Land  Co.,  154  111.  220,  40  N.  E.  466  (1895). 

^°*  Arizona,  Rev.  Stats.  (1913),  Crv.  Code,  §  1023;  California,  Code  Crv.  Proc. 
(1916),  §  1650;  Idaho,  Rev.  Code  (1908),  §  5631;  Montana,  Rev.  Codes  (1907), 
§  7660;  North  Dakota,  Comp.  Laws  (1913),  §  8736;  Oklahoma,  Rev.  Laws  (1910), 

§  6454- 

"^  Gay's  Appeal,  61  Conn.  445,  23  Atl.  829  (1892). 

108  Burton  v.  Rutherford,  49  Mo.  255  (1872). 

iM  Miller  v.  Shoaf,  no  N.  C.  319,  14  S.  E.  800  (1892). 

"°  Hodges  V.  Waddington,  2  Venf.  360;  Noell  v.  Robinson,  ,2  Vent.  358;  Nelthrop 
V.  Hill,  I  Ch.  Cas.  135,  136. 

in  8Vin.Abr.pl.  35  (1718). 
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to  compel  him  to  refund."  This  case  has  been  followed  in  two  Eng- 
lish decisions  where  the  personal  representative  has  paid  the  legatee 
with  no  notice  of  the  debt,  or,  where,  though  aware  of  a  possible 
liability,  reasonably  felt  it  to  be  so  uncertain  as  not  to  warrant  with- 
holding from  the  legatee  his  due.^^^  In  these  three  cases  the  repre- 
sentative had  not  secured  a  decree  protecting  him  in  distribution, 
and  had  been  obliged  to  pay  the  creditor  out  of  his  own  pocket. 
Alexander  v.  Fisher ^^^  squarely  follows  the  last  two  English  cases, 
and  the  principle  of  the  Enghsh  law  is  recognized  in  Stokes  v.  Goody- 
koontz  ^^^  and  Lewis  v.  Overhy}^^  In  Buchanan  v.  Pue^^^  the  executor 
who  was  not  blameworthy  secured  a  refund  even  before  he  had 
paid  creditors."^  If  the  payment  is  made  under  a  mistake  of  law, 
it  would  seem  that  generally  recovery  would  not  be  allowed.^^* 
A  few  jurisdictions,  which,  with  more  reason,  make  no  distinction 
between  mistake  of  fact  and  mistake  of  law  compel  the  beneficiary 
to  disgorge.^^^  In  the  United  States  the  personal  representative 
must  have  acted  prudently  in  distributing  the  property  or  he  will 
not  be  allowed  to  recover.^^" 

112  Jervis  v.  Wolferstan,  L.  R.  18  Eq.  18  (1874);  Whittaker  v.  Kershaw,  45  Ch.  D. 
320  (1890). 

1"  18  Ala.  374  (1850). 

"*  126  Ind.  S3S,  26  N.  E.  391  (1890). 

"6  31  Gratt.  (Va.)  601,  622  (1879). 

"»  6  GiU.  (Md.)  112  (1847). 

"^  In  the  cases  in  which  the  representative  has  sued  successfully  it  has  generally 
appeared  that  he  had  already  paid  the  creditor  who  had  been  overlooked.  The  lan- 
guage of  several  of  the  opinions  assumes,  however,  that  he  could  recover  by  way  of 
exoneration  as  well  as  by  way  of  reimbursement.  See  also  Wolf  v.  Beaird,  123  lU. 
585,  IS  N.  E.  161  (1888);  Morris  v.  Porter,  87  Me.  510,  53  Atl.  15  (1895);  Walker  v. 
Hill,  17  Mass.  380  (1821). 

"8  Phillips  V.  McConica,  59  Ohio  St.  i,  51  N.  E.  445  (1898);  Scott  v.  Ford,  52  Oreg. 
288,  97  Pac.  99  (1908);  Shriver  v.  Garrison,  30  W.  Va.  456,  4  S.  E.  660  (1887);  Rogers 
V.  Ingham,  3  Ch.  D.  351  (1876). 

"»  See  Northrop  v.  Graves,  19  Conn.  548  (1849);  Culbreath  v.  Culbreath,  7  Ga. 
64  (1849).  Compare  Prince  de  Beam  v.  Winans,  in  Md.  434,  74  Atl.  626  (1909); 
Livesey  v.  Livesey,  3  Russ.  287  (1827);  Dibbs  v.  Goren,  11  Beav.  483  (1849). 

120  See  Clifton  v.  Clifton,  54  Fla.  535,  45  So.  458  (1907);  Clark  v.  Truslow,  161 
App.  Div.  675,  146  N.  Y.  Supp.  750  (1914);  Donnell  v.  Cooke,  63  N.  C.  227  (1869); 
Clark  i;.  WiUiams,  70  N.  C.  679  (1874);  McEndree  v.  Morgan,  31  W.  Va.  521,  531,  8 
S.  E.  285  (1888).  See  Harris  v.  White,  2  South  (N.  J.)  422  (1819);  Edgar  i».  Shields,  i 
Grant  (Pa.)  361  (1856).  But  compare  Atwood  v.  Lester,  20  R.  I.  660,  40  Atl.  866 
(1898);  Wetmore  v.  Porter,  92  N.  Y.  76  (1883).  And  in  the  case  of  a  trust,  the  trustee 
guilty  of  a  conscious  breach  of  trust,  may  without  joining  the  cestui  que  trust  bring  a 
bill  in  equity  against  the  transferee  to  set  aside  the  transfer  and  recover  the  res.   Franco 
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Of  course  the  representative,  who,  even  bond  fide,  pays  legacies 
without  protection  of  a  court  order,  is  Uable  to  creditors  for  a  devas- 
tavit, if  the  assets  later  prove  insufficient  to  meet  their  demands.^^^ 
Do  the  creditors  also  have  a  direct  right  against  the  legatees  who 
have  received  more  than  their  equitable  share?  This  liability  of 
beneficiaries  was  early  settled  in  the  English  law.^^  And  it  is  not 
necessary  to-day  to  join  the  personal  representative.^^^  Further- 
more the  right  of  the  creditor  is  inferentially  recognized  in  Lord 
St.  Leonard's  Act  (1859).^^^  In  the  United  States  the  right  of  the 
belated  creditor  to  proceed  directly  against  the  legatee  or  distrib- 
utee is  clearly  settled,  unless  as  in  Illinois  the  statute  of  pre- 
sentment in  terms  or  by  construction  bars  him.^^^  There  is  clearly 
a  right  in  equity,  as  many  of  the  foregoing  decisions  show.  The 
suit  was  at  law  in  McClure  v.  Dee,  supra;  Rohrbaugh  v.  Hamblin, 
supra;  Johnson  v.  Libby,  supra;  South  Milwaukee  Co.  v.  Murphy, 
supra.    An  action  at  law  was  denied  in  Hendricks  v.  Keeser}^^ 

The  right  of  the  creditor  to  proceed  directly  against  the  benefi- 

V.  Franco,  3  Ves.  Jr.  75  (1796);  Greenwood  j).  Wakeford,  i  Beav.  576  (1839);  Robinson 
V.  Evans,  7  Jur.  738  (1843);  Baynard  v.  Woolley,  20  Beav.  583  (1855);  Carson  v.  Sloane, 
L.  R.  13  Ir.  139  (1884);  Zimmerman  v.  Kinkle,  108  N.  Y.  282,  15  N.  E.  407  (1888); 
Abbott  V.  Reeves,  49  Pa.  494  (1865);  Mansfield  v.  Wardlow,  91  S.  W.  859  (Tex.  Civ. 
App.)  (1905). 

m  2  Williams,  Executors,  10  ed.,  1078,  1436;  Knatchbull  v.  Feamhead,  3  Myl. 
&  Cr.  122  (1837);  Clegg  V.  Rowland,  L.  R.  3  Eq.  368  (1866). 

^  Anon.,  I  Vem.  162  (1683);  Hodges  i>.  Waddington,  2  Vent.  360  (1795);  Gillespie 
V.  Alexander,  3  Russ.  Ch.  130,  136,  137  (1826);  March  v.  Russell,  3  Myl.  &  Cr.  31 
(1837);  In  re  Eustace,  [191 2]  i  Ch.  561. 

^  Hunter  v.  Young,  4  Exch.  D.  256  (1879). 

^*  Stat.  22  &  23  Vict.,  c.  35,  §  29. 

»2«  Hall  V.  Brewer,  40  Ark.  433  (1883);  Gibson  v.  Mitchell,  16  Fla.  519  (1878);  Blair 
V.  Allen,  ss  Ind.  409  (1876);  Stevens  :;.  Tucker,  87  Ind.  109  (1882);  Security  Fire  Ins. 
Co.  V.  Hansen,  104  Iowa,  264,  73  N.  W.  596  (1897);  McClure  v.  Dee,  115  Iowa,  546, 
88  N.  W.  1093  (1902);  Rohrbaugh  v.  Hamblin,  57  Kan.  393,  46  Pac.  705  (1896); 
Johnson  v.  Libby,  in  Me.  204,  88  Atl.  647  (1913);  Forbes  v.  Harrington,  171  Mass. 
386,  50  N.  E.  641  (1898);  Hantzch  v.  Massolt,  61  Minn.  361,  63  N.  W.  1069  (1895); 
■Walker  V.  Deaver,  79  Mo.  664  (1883);  Hall  v.  Martin,  46  N.  H.  337  (1865);  Chitty  v- 
Gillett,  46  Okla.  724, 148  Pac.  1048  (1915);  South  Milwaukee  Co.».  Murphy,  112  Wis. 
614,  88  N.  W.  583  (1908). 

In  some  states  the  right  of  the  creditor  is  recognized  by  statute,  see  Alabama, 
Code  (1907),  §  2785;  Indiana,  Annot.  Stats.  (1914),  §§  2831-32;  Massachusetts, 
Rev.  Laws  (1902),  c.  135,  §  27;  Acts  (1914),  c.  699;  Michigan,  Comp.  Laws  (1915)) 
c.  234,  c.  56,  §  20;  Nebraska,  Rev.  Stats.  (1913),  §  1409;  Omo,  Annot.  Gen,  Code, 
§§  10748,  10877-883;  Rhode  Island,  Gen.  Laws  (1909),  c.  318,  §§  19-25;  Vermont, 
Pub.  Stats.  (1906),  c.  137,  §  2915;  Wisconsin,  Stats.  (1915),  §  3861. 

"•  32  Ark.  714  (1878). 
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ciary  seems  entirely  defensible  both  at  law  or  in  equity,  despite  his 
alternative  right  to  hold  the  personal  representative  for  a  devas- 
tavit}'^'^ The  legatee  'holds  without  consideration  what  is  equitably 
due  the  creditor;  he  is  unjustly  enriched  at  the  latter's  expense. 
This  right,  too,  shoiild  be  the  only  way  of  enforcing  the  interest 
of  the  creditor.  To  allow  the  personal  representative  to  recover 
for  the  person  best  entitled  and  a  second  action  by  the  latter 
against  the  representative  is  circuitous.  The  executor's  or  adminis- 
trator's right  should  exist  only  when  he  has  been  obHged  to  make 
the  creditor  whole,  and  is,  therefore,  the  real  party  in  interest. 
And  when  he  is  the  real  party  in  interest  the  representative  should 
secure  a  refund,  unless,  indeed,  he  has  paid  with  conscious  disregard 
of  a  claim  due  and  payable  or  reasonably  sure  to  become  payable. 
No  equitable  or  quasi-contractual  principle  allows  recovery  where 
such  a  flagrant  violation  of  duty  occurs.  So  far  as  his  interest  is 
concerned  he  has  made  in  effect  a  pure  gift,  though  of  course  this 
cannot  prejudice  the  creditor's  direct  right  against  the  overpaid 
beneficiary.  Yet  if  the  plaintiff  has  been  merely  negligent,  he 
should  recover  both  in  equity  and  at  law.  The  defendant  has 
something  for  which  he  has  paid  nothing,  and  which  after  the 
plaintiff  has  been  mulcted  by  the  creditor  for  devastavit  equitably 
belongs  to  the  representative.  If  the  creditor's  right  is  imknown 
to  the  personal  representative  at  the  time  of  payment,  the  situation 
is  analogous  to  those  cases  where  money  paid  under  a  mistake  of 
a  present  existing  fact  may  be  recovered. ^^^  If  payment  is  made 
when  the  existence  of  a  contingent  claim  is  known,  but  is  thought 
too  doubtful  of  maturity  to  be  regarded,  the  creditor  should  never- 
theless recover.  It  is  as  inequitable  for  the  beneficiary  to  keep  the 
money  when  he  has  received  it  under  an  erroneous  impression  as 
to  the  future,  as  where  a  mutual  mistake  as  to  the  present  has  in- 
duced the  payment.^^^     The  liabiHty  at  law  is   in  the  common 

^^  See  the  analogous  case  of  cestui  que  trust's  remedy  against  donee  of  trust  res. 
Perry,  Trusts,  6  ed.,  §§  217,  225,  346,  828;  Ames,  Lectures  on  Legal  History, 
255;  27  Col.  L.  Rev.  283. 

">*  Keener,  Quasi  Contracts,  c.  2. 

^'  Compare  cases  where  one  party  has  been  allowed  to  recover  money  paid  under 
a  contract  in  return  for  a  promise  which  the  other  party  has  wholly  failed  to  perform. 
Towers  v.  Barrett,  i  T.  R.  133  (1786);  Squire  v.  Tod,  i  Camp.  293  (1808);  Nash  v. 
Towne,  5  Wall.  (U.  S.)  689  (1866);  Janulewycz  v.  Quagliano,  88  Conn.  60,  89  Atl. 
897  (1914);  Trenkle  v.  Reeves,  25  111.  214  (i860);  Lodi  ;;.  Goyette,  219  Mass.  72,  106 
N.  E.  1012  (1914);  Vallentyne  v.  Immigration,  95  Minn.  195,  103  N.  W.  1028  (1905); 
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counts,  and  is  purely  quasi  contractual.  According  to  principles 
of  quasi  contracts  negligence  of  the  plaintiff  is  no  defense.^^"  The 
same  rule  should  apply  in  equity,  though  here  the  authorities  are 
not  so  clear  that  negligence  of  the  plaintiff  does  not  bar  him.^^^ 

in 

The  law  of  both  countries  is  more  favorable  to  the  defendant 
when  refund  is  demanded  of  a  beneficiar}^  to  reimburse  a  legatee  or 
distributee  who  has  not  received  his  due.  If  the  executor  or  admin- 
istrator sues,  he  cannot  recover  if  he  paid  voluntarily  — not  under 
compulsion  of  suit.  The  distinction  is  not  taken  between  cases 
where  he  pays  under  a  misapprehension  as  to  the  existence  of  other 
beneficiaries  or  as  to  the  size  of  the  fund  at  his  disposal  on  the 
one  hand,  and  where  on  the  other  hand  he  disburses  with  full 
knowledge  of  law  and  facts.  As  some  judges  put  it,  whenever  an 
executor  pays  a  legacy  the  prestmiption  is  that  he  has  sufficient 
assets  to  pay  all.^^^  In  Montgomery's  Appeal,^^^  the  court,  in  a 
case  where  the  executor  sought  a  refund  for  creditors,  said: 

"When  an  administrator  pays  out  money,  he  is  presumed  to  know  the 
condition  of  the  estate.    The  assets  are  in  his  hands,  and  he  is  familiar 

Brokaw  v.  Duflfy,  165  N.  Y.  391,  59  N.  E.  196  (1901);  Ohio  Trust  Co.  i".  Allison,  243 
Pa.  201,  89  Atl.  1137  (1914)- 

And  cases  where  the  defendant  has  been  compelled  to  restore  what  he  has  received 
upon  his  repudiation  of  the  contract  though  he  has  not  actually  failed  to  perform  it. 
Drake  v.  Goree,  22  Ala.  409  (1853);  Smith  v.  Jaccard,  20  Cal.  App.  280,  128  Pac. 
1023  (191 2);  Ryan  v.  Dayton,  25  Conn.  188  (1856);  Elder  v.  Chapman,  176  HI.  142, 
52  N.  E.  10  (1898). 

And  cases  where  after  partial  or  complete  performance  on  the  part  of  the  plaintiff 
he  has  been  allowed  to  recover  what  he  has  parted  with  upon  the  defendant's  per- 
formance becoming  excusably  impossible.  The  Allan wilde,  247  Fed.  236  (191 7); 
Bibb  V.  Hxmter,  2  Duv.  (Ky.)  494  (1866);  Butterfield  v.  Byron,  153  Mass.  517,  27 
N.  E.  667  (1891);  Joyce  v.  Adams,  8  N.  Y.  291  (1853);  Williams  v.  Allen,  10  Hxmip. 
(Tenn.)  337  (1849);  Logan  v.  Le  Mesurier,  6  Moo.  P.  C.  116  (1847);  Krell  v.  Henry, 
18  T.  L.  Rep.  823  (1902);  Lmnsden  v.  Barton,  19  T.  L.  Rep.  53  (1902)  (semble).  Com- 
pare Alfred  Marks  Realty  Co.  v.  Hotel  Hermitage,  156  N.  Y.  Supp.  179  (1915). 

130  Kelly  V.  Solari,  9  M.  &  W.  54  (1841);  Appleton  Bank  v.  McGilvray,  4  Gray 
(Mass.)  518  (1855).    See  infra,  page  340. 

"1  2  PoMEROY,  Equitable  Jurisdiction,  §  856. 

132  Newman  v.  Barton,  2  Vem.  205  (1690);  Orr  v.  Kaines,  2  Ves.  Sr.  194  (1750-51); 
Coppin  V.  Coppin,  2  P.  Wms.  291,  296  (1725).  See  Davis  v.  Newman,  2  Rob.  (Va.) 
664  (1844).  But  compare  Gallego  v.  Atty.  Gen.,  3  Leigh  (Va.)  450,  488  (1832); 
Northrop  v.  Graves,  19  Conn.  548  (1849);  Culbreath  v.  Culbreath,  7  Ga.  64  (1849). 

^  92  Pa.  202,  206  (1879). 
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with  their  amount  and  value.  He  ought  to  know,  and  is  chargeable  with 
knowledge,  of  the  amount  of  claims  against  the  estate  when  he  makes  a 
payment  on  account  of  a  distributive  share.  It  would  be  a  great  hard- 
ship upon  distributees,  to  whom  an  administrator  has  voluntarily  made 
payments  on  accoimt  of  their  shares,  if  they  may  be  called  upon  for  re- 
payment after  lapse  of  years.  They  may  have  spent  it,  or  increased 
their  style  of  living  in  entire  good  faith,  and  in  ignorance  of  any  over- 
payment." 

Here  it  is  not  clear  whether  the  court  rests  its  decision  on  the 
"voluntary"  character  of  the  payment  or  on  change  of  position  of 
the  defendant.  If,  however,  the  executor  paid  under  compulsion  of 
suit,  the  English  law  allowed  him  to  recover  for  the  benefit  of  other 
legatees.^^* 

The  legatee  or  distributee  who  sued  the  overpaid  beneficiary 
neither  in  England  nor  this  country  had  as  easy  a  path  as  the 
claimant  who  was  a  creditor.  The  beneficiary  must  first  exhaust  the 
personal  representative.  If  the  latter  had  protected  himself  by 
paying  under  order  of  court  or  was  insolvent,  the  beneficiary, 
provided  the  assets  were  originally  insuSicient  to  pay  his  legacy, 
had  indeed  a  right  to  demand  relief.^^^  But  if  the  assets,  originally 
sufficient,  had  after  payment  to  the  defendant  been  accidentally 
destroyed,  or  wasted  by  the  personal  representative,  the  belated 
beneficiary  had  no  remedy  against  the  more  diligent.^^® 

The  use  of  the  term  "voluntary"  is  unfortunate  and  misleading. 
The  personal  representative  is  in  just  as  unfortimate  a  position 
whether  he  pays  without  compulsion  of  suit  or  at  the  end  of  a 
judgment.  If  "voluntary"  means  a  payment,  when  all  the  facts 
are  before  the  payer  and  the  right  of  the  other  beneficiaries  than 
the  one  paid  is  clear,  the  result  is  well  enough.  There  is  in  effect  a 
pure  gift.  While  the  payer  cannot  then  cut  off  without  their  con- 
sent the  defrauded  legatees  or  distributees,  he  loses  his  right  to 

"*  Newman  v.  Barton,  2  Vern.  205  (1690);  Orr  v.  Kaines,  2  Ves.  Sr.  194  (1750); 
Noellc.  Robinson,  2  Vent.  358  (semble);  Davis  v.  Newman,  2  Rob.  (Va.)  664  (1844) 
(semble). 

1'*  Anon.,  I  P.  Wms.  495  (1718);  Walcott  v.  Hall,  i  P.  Wms.  495  n  (semble);  Lupton 
V.  Lupton,  2  Johns.  Ch.  (N.  Y.)  614  (181 7);  Miller  v.  Stark,  29  S.  C.  325,  7  S.  E.  501 
(1888);  Uffner  v.  Lewis,  27  Ont.  App.  242  (1900). 

"8  Walcott  V.  Hall,  i  P.  Wms.  495  »;  Fenwick  v.  Clarke,  31  L.J.  Ch.  728  (1862); 
Peterson  v.  Peterson,  L.  R.  3  Eq.  in  (1866);  Lupton  v.  Lupton,  2  Johns.  Ch.  (N.  Y.) 
614  (1817);  Story,  Equity  Jurisprudence,  §  92.  But  see  Wallace  v.  Latham,  52  Miss. 
291  (1876);  Buffalo  Trust  Co.  v.  Leonard,  154  N.  Y.  141,  47  N.  E.  966  (1897). 
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reimbursement  if  they  choose  to  charge  him.  But  grammatically 
a  payment  made  under  a  mistake  of  fact  is  a  voluntary  payment, 
and  yet  of  course  money  so  paid  can  be  recovered.  The  words 
" involimtary "  and  "voluntary"  have  been  often  used  by  judges  as 
a  test  of  recovery  quasi  contractually,  and  have  caused  endless  con- 
fusion.^^^  The  word  "voluntary"  furnishes  no  accurate  guide  for 
nonrecovery.  As  Baron  Martin  said  of  an  overpayment  of  fees 
to  a  parish  clerk  for  extracts  made  from  the  register  of  burials 
and  baptisms,  "this  is  more  like  the  case  of  money  paid  without 
consideration  —  to  call  it  a  volimtary  payment  is  an  abuse  of 
language."  ^'^  In  Pollock  on  Contracts,^^^  the  learned  author  re- 
marks of  money  paid  under  circumstances  of  compulsion: 

"But  in  all  these  cases  the  foundation  of  the  right  to  recover  back  the 
money  is  not  the  involuntary  character  of  the  payment  in  itself,  but  the 
fact  that  the  party  receiving  it  did  no  more  than  he  was  bound  to  do 
already,  or  something  for  which  it  was  unlawful  to  take  money  if  he 
chose  to  do  it,  though  he  had  his  choice  in  the  first  instance.  Such  pay- 
ments are  then  regarded  as  made  without  consideration.  The  legal  effect 
of  their  being  practically  involuntary,  though  important,  comes  in  the 
second  place:  the  circumstances  explain  and  excuse  the  conduct  of  the 
party  making  the  pa)anent.  Similarly  in  the  kindred  case  of  a  payment 
under  mistake  the  actual  foundation  of  the  right  is  the  faUure  of  con- 
sideration, and  ignorance  of  material  facts  accounts  for  the  payment  be- 
ing made." 

There  seems  no  reason  why  the  right  of  the  personal  representative 
here  should  not  be  the  same  as  where  a  creditor,  not  a  legatee  or 
distributee,  has  been  overlooked.  / 

If  a  legatee  or  distributee  is  suing  the  beneficiary  directly  his 
right  is  more  restricted  than  the  creditor  in  two  respects.  First, 
it  is  stated  that  he  must  first  exhaust  the  personal  representative, 
unless  perhaps  the  latter  is  insolvent.^*"  For  this  there  seems  no 
adequate  reason.  The  unsatisfied  legatee  or  beneficiary,  is  just  as 
much  entitled  to   sue  directly  as   the   unsatisfied  creditor.    The 

"^  See  Brown  v.  McKinally,  i  Esp.  64  (1795);  Heiserman  v.  Burlington  Ry.  Co., 
63  Iowa,  732, 18  N.  W.  903  (1884);  111.  Glass  Co.  v.  Chicago  Tel.  Co.,  234  III.  535,  85 
N.  E.  200  (1908);  3  III.  L.  Rev.  235. 

"8  Steele  v.  Williams,  8  Exch.  625,  632  (1853). 

"'  3  Am.  ed.  732. 

MO  Orr  V.  Kaines,  2  Ves.  Sr.  194  (1750);  i  Roper,  Legacies,  3  ed.,  399.  See  Miller 
V.  Stark,  29  S.  C.  325,  7  S.  E.  501  (1888). 
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unjust  enrichment  of  the  beneficiary  is  as  clear  in  one  case  as 
in  the  other.  The  distinction  is  simply  indefensible.  Second,  if 
the  assets  were  originally  sufl&cient  to  satisfy  all  legacies,  but  were 
subsequently  wasted  by  act  of  the  personal  representative  or  other- 
wise, the  legatee  already  paid  may  keep.  The  reason  commonly 
given  is  that  a  dilatory  beneficiary  should  not  prejudice  a  more 
diligent  who  may  have  spent  the  bounty.  If  this  means  anything, 
it  represents  a  combination  of  the  defenses  of  laches  and  change 
of  position.  It  is  a  sufficient  answer  to  say  that  if  there  has  been 
change  of  position  by  the  defendant  before  notice  in  any  of  the 
cases  where  a  refund  is  demanded  it  should  be  a  complete  defense 
both  at  law  or  in  equity.^^^  But  what  of  the  many  cases  where 
there  has  been  no  change  of  position?  The  laches  of  the  plaintiff 
should  then  not  bar  him.  The  defendant,  if  he  disgorge  what  he 
has  received  or  its  equivalent,  suffers  no  loss,  for  he  has  merely 
given  up  that  which  he  has  been  holding  without  consideration 
and  which  would  have  gone  to  another  had  it  not  been  for  his 
windfall.  Other  decisions  are  put  on  the  ground  that  the  satisfied 
beneficiary  has  received  no  more  than  what  was  due  him.^^^  But 
until  every  beneficiary  is  paid  his  share,  it  is  only  fair  that  each 
should  bear  proportionately  the  loss  caused  by  depreciation  of  assets 
in  the  hands  of  the  representative  due  to  causes  to  which  they  are 
not  parties. 

IV 

If  an  executor  or  administrator  sues  an  overpaid  creditor  where 
the  assets  have  unexpectedly  proved  deficient  for  the  payment  of 
creditors,  he  may  recover.^^  No  case  has  been  found  where  an 
unsatisfied  creditor  proceeded  against  an  overpaid  creditor.  But 
upon  principles  considered  above  the  right  should  exist. 

1*^  See  infra,  page  344. 

i*!  Lupton  V.  Lupton,  2  Johns.  Ch.  (N.  Y.)  614,  626  (1817);  Walcott  v.  Hall,  i  P. 
Wms.  495,  note. 

^^  Mansfield  v.  Lynch,  59  Conn.  320,  22  Atl.  313  (1890)  (semble);  Wolf  v.  Beaird, 
123  111.  585,  15  N.  E.  161  (1888);  East  V.  Ferguson,  59  Ind.  169  (1877);  Tarplee  v. 
Capp,  25  Ind.  App.  56,  56  N.  E.  270  (1900)  (but  see  Beardsley  v.  Marsteller,  120 
Ind.  319,  22  N.  E.  315  (1889));  Morris  t).  Porter,  87  Me.  510,  33  Atl.  15  (1895);  Walker 
V.  HiU,  17  Mass.  380  (1821);  Heard  v.  Drake,  4  Gray  (Mass.)  514  (1855);  WoodruJEE 
V.  Claflin  Co.,  198  N.  Y.  470,  91  N.  E.  1103  (1910);  Rogers  v.  Weaver,  5  Ohio,  536 
(1832);  Thorsen  v.  Hooper,  57  Oreg.  75,  109  Pac.  388  (1910).  Carson  v.  M'Farland, 
2  Rawle  (Pa.)  118  (1828);  Findlay  v.  Trigg,  83  Va.  539,  3  S.  E.  401  (1887);  Staples 
V.  Staples,  85  Va..76  7  S.  E.  197  (1888),  contra. 
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It  remains  to  consider  certain  principles  affecting  all  situations 
hitherto  dealt  with  in  refunding. 

Negligence,  or  laches  of  the  plaintiff  in  itself,  unaccompanied 
by  other  circumstances  such  as  change  of  position  of  defendant,  in 
England  properly  constitutes  no  defense.^^^  The  American  law  is 
not  so  clear,^'*^  In  other  branches  of  the  law  of  mistake  it  is  often 
remarked  that  negUgence  or  at  least  gross  negligence  will  bar  the 
plaintiff.^^®  But  Pomeroy  says  that  each  instance  of  negligence 
must  depend  on  its  own  drcimistances;  and  that  even  a  clearly 
established  negligence  may  not  be  groimd  for  refusing  relief  if  the 
other  party  is  not  prejudiced  thereby."^  And  this  statement  has 
been  quoted  with  approval  or  similar  statements  made  in  the 
cases.^^^  At  law  in  cases  of  mistake  it  is  clear  that  negligence  with- 
out more  does  not  prejudice  the  plaintiff."^   Generally  delay  in  ap- 

^**  Ridgway  v.  Newstead,  3  De  G.  F.  &  J.  474  (1861);  Blake  v.  Gale,  32  Ch.  D.  571 
(1886).    In  re  Eustace,  [1912]  1  Ch.  561. 

146  jn  Wallace  v.  Swepston,  74  Ark.  520,  528,  86  S.  W.  398  (1905),  the  unpaid  cred- 
itor failed  because  "After  this  long  lapse  of  time  and  the  changes  in  the  status  of 
the  parties,  it  seems  to  us  to  be  inequitable  to  permit  appellee  to  disturb  the  heirs." 
Here  change  of  position  seems  to  have  influenced  the  decision  as  much  as  delay.  But 
2ce  Wilson  v.  Smith,  117  Fed.  707  (Pa.)  (1902). 

"«  Duke  of  Beaufort  v.  Neeld,  12  CI.  &  F.  248,  286  (1845);  Leuty  v.  Hillas,  2  De  G. 
&  J.  no  (1858);  Besley  v.  Besley,  L.  R.  9  Ch.  D.  103  (1878);  Earl  v.  Van  Natta,  29 
Ind.  App.  532,  64  N.  E.  475  (1902);  Citizen's  Bank  v.  Judy,  146  Ind.  322,  43  N.  E, 
259  (1896);  Diman  v.  Providence  R.  R.,  5  R.  I.  130  (1858);  Voorhisz).  Murphy,  26  N. 
J.  Eq.  434  (1875);  DiUett  v.  Kemble,  25  N.  J.  Eq.  66  (1874);  Wood  v.  Patterson,  4 
Md.  Ch.  335  (1850);  Capehart  v.  Mhoon,  5  Jones  Eq.  178  (1859)5  Lewis  v.  Lewis,  5 
Ore.  169  (1874). 

"^  2  Pomeroy,  Eq.  Juris.,  3  ed.,  §  856. 

1^  Bush  V.  Bush,  33  Kan.  556,  563;  Kinney  v.  Ensminger,  87  Ala.  340,  6  So.  72 
(1888);  Seeley  v.  Bacon,  34  Atl.  (N.  J.)  139  (1896);  CoUignon  v.  Collignon,  52  N.  J. 
Eq.  516,  28  Atl.  794  (1894);  Southern  F,  &  W.  Co.  v.  Ozment,  132  N.  C.  839,  44  S.  E. 
683  (1903);  Powell  V.  Heisler,  16  Ore.  412,  19  Pac.  109  (1888);  San  Antonio  Nat. 
Bank  v.  McLane,  96  Tex.  48,  70  S.  W.  201  (1902). 

"9  Kelly  V.  Solari,  9  M.  &  W.  54  (1841);  Townsend  v.  Crowdy,  8  C.  B.  (n.  s.)  477 
(i860);  Brown  v.  Tillinghast,  84  Fed.  71  (1897);  Merrill  v.  Brantly,  133  Ala.  537,  31 
So.  847  (1901);  Devine  v.  Eklwards,  loi  111.  138  (1881);  Brown  v.  College  Road  Co.,  56 
Ind.  no  (1877);  Fraker  v.  Little,  24  Kan.  598  (1880);  First  Nat.  Bank  v.  Behan,  91 
Ky.  560,  16  S.  W.  368  (1891);  Baltimore  R.  R:  Co.  v.  Faunce,  6  Gill  (Md.)  68  (1847); 
Pingree  v.  Mutual  Gas  Co.,  107  Mich.  156,  65  N.  W.  6  (1895);  Koontz  v.  Central  Nat. 
Bank,  51  Mo.  275  (1873);  Bone  v.  Friday,  180  Mo.  App.  577,  167  S.  W.  599  (1914); 
Douglas  County  v.  Keller,  43  Neb.  635,  62  N.  W.  60  (1895);  Waite  v.  Leggett,  8  Cow. 
(N.  Y.)  195  (1828);  Hathaway  v.  County  of  Delaware,  185  N.  Y.  368,  370,  78  N.  E. 
153  (1906);  Simms  v.  Vick,  151  N.  C.  78,  65  S.  E.  621  (1909);  James  River  Bank  v. 
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plication  for  relief  from  error  is  a  defense  only  if  it  is  accompanied 
by  circumstances  prejudicing  the  defendant.^^"  It  is  often  said 
that  the  right  to  set  aside  a  fraudulent  bargain  must  be  exercised 
with  reasonable  promptness  after  discovery  of  the  fraud.^^^  But 
"  the  question  of  how  much  time  a  party  to  a  contract  has  per- 
mitted to  elapse  is  not  necessarily  determinative  of  the  right  to 
rescind,  the  immediate  consideration  being  whether  the  period  has 
been  long  enough  to  result  in  prejudice  to  the  defendant. "^^^    The 

Weber,  19  N.  D.  702,  124  N.  W.  952  (1910);  McKibben  v.  Doyle,  173  Pa.  579,  34  Atl. 
455  (1896);  City  Nat.  Bank  v.  Peed,  32  S.  E.  34  (Va.)  (1899).  But  see  Grymes  v. 
Sanders,  93  U.  S.  55  (1876);  Stanley  Rule  Co.  v.  Bailey,  45  Conn.  464  (1878);  Norton 
V.  Marden,  15  Me.  45  (1838);  Ash  v.  McLeUan,  loi  Me.  17,  62  Atl.  598  (1905);  Wheeler 
V.  Hathaway,  58  Mich.  77,  24  N.  W.  780  (1885);  Brummitt  v.  McGuire,  107  N.  C.  351, 
12  S.  E.  191  (1890);  First  Nat.  Bank  v.  Taylor,  122  N.  C.  569,  29  S.  E.  831  (1898) 
Simmons  v.  Looney,  41  W.  Va.  738,  24  S.  E.  677  (1896). 

1*"  Newman  v.  Milner,  2  Ves.  Jr.  483  (1794);  Grymes  v.  Sanders,  93  U.  S.  55  (1876) 
Kinney  v.  Consohdated  Virginia  Min.  Co.,  4  Sawyer  (U.  S.  C.  C.)  382  (1877);  PauUson 
V.  Van  Iderstine,  28  N.  J.  Eq.  306  (1877);  Holt  v.  Ruleau,  102  Atl.  934  (Vt.)  (1918) 
Sable  V.  Maloney,  48  Wis.  331,  4  N.  W.  479    (1880);  Van  Brunt  v.  Ferguson,  163  Wis. 
540,  158  N.  W.  295  (1916). 

1"  Clough  V.  London,  etc.  Ry.  Co.,  L.  R.  7  Exch.  26  (1871);  Upton  v.  Tribilcock, 
91 U.  S.  45  (1875) ;  Pence  v.  Langdon,  99  U.  S.  578  (1878) ;  Mudsill  Mining  Co.  v.  Watrous, 
61  Fed.  163  (1894);  Blank  v.  Aronson,  187  Fed.  241  (1911);  Bowden  v.  Spellman,  59, 
Ark.  251,  27  S.  W.  602  (1894);  Board  of  Water  Comm'rs  v.  Robbins,  82  Conn.  623, 
74  Atl.  938  (1909);  Cedar  Rapids  Ins.  Co.  v.  Butler,  83  Iowa,  124, 129,  48  N.  W.  1026 
(1891);  Nichols  &  Shepard  Co.  v.  Wheeler,  150  Ky.  169,  150  S.  W.  2)3  (1912);  Byrd 
V.  Rautman,  85  Md.  414,  36  Atl.  1099  (1897);  Boles  v.  Merrill,  173  Mass.  491,  53  N. 
E.  894  (1899);  Barnard  v.  Campbell,  58  N.  Y.  73  (1874);  Ditton  v.  Purcell,  21  N.  Dak. 
648,  132  N.  W.  347  (1911);  Robinson  v.  Roberts,  20  Okla.  787,  95  Pac.  246  (1908); 
Koehler  v.  Dennison,  72  Ore.  362,  143  Pac.  649  (1914). 

^*2  Brown  v.  Young,  62  Ind.  App.  364,  374  (1916).  And  see  Basye  v.  Paola  Refin- 
ing Co.,  79  Kan.  755,  loi  Pac.  658  (1909);  Armstrong  v.  Jackson,  [1917]  2  K.  B.  822, 
830.  In  Roberts  v.  Jarnes,  83  N.  J.  L.  492,  495,  496,  85  Atl.  244  (191 2),  Judge  Swayze 
said:  "It  is  also  settled  that  one  who  desires  to  rescind  a  contract,  must  act  within  a 
reasonable  time.  Dennis  v.  Jones,  17  Stew.  Eq.  513;  Clampitti).  Doyle,  3  Buch.  678. 
What  is  a  reasonable  time  necessarily  depends  on  the  circimistances  of  each  particular 
case.  It  is  settled  in  the  English  courts  that  unless  the  situation  of  the  other  party 
has  changed  to  his  detriment,  the  contract  continues  until  the  party  defrauded  elects 
to  avoid  it,  and  he  may  keep  the  question  open  as  long  as  he  does  nothing  to  afl&rm 
the  contract.  Clough  v.  London  and  Northwestern  Railway  (1871),  L.  R.  7  Ex.  26, 
41  L.  J.  Exch.  17;  Morrison  v.  Universal  Marine  Insurance  Co.  (1873),  L.  R.  8  Ex. 
197,  42  L.  J.  Exch.  115;  United  Shoe  Machinery  Co.  of  Canada  v.  Brunet  (1909), 
A.  C.  330.  He  may  even  wait  until  action  is  brought  against  him  (Clough  v. 
London  and  Northwestern  Railway,  uhi  supra),  and  a  plea  setting  up  the  fraud 
amounts  to  a  rescission  of  the  contract.  Lawton  v.  Elmore,  27  L.  J.  Ex.  141;  Dawes 
V.  Harness,  L.  R.  10  C.  P.  166,  44  L.  J.  C.  P.  194;  Aaron's  Reefs  v.  Twiss  (1896), 
A.  C.  273,  65  L.  J.  P.  C.  54.   The  case  last  cited  was  an  action  by  a  company  against 
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right  to  rescind  a  contract  for  repudiation  or  substantial  breach 
by  the  other  contracting  party  is  frequently  stated  to  depend  upon 
its  exercise  without  undue  delay.^^^  It  has  been  pointed  out, 
however,  that  in  many  of  these  cases  the  facts  show  that  the  in- 
action of  the  plaintiff  may  be  interpreted  as  election.^^^  There  is 
no  more  reason  why  delay,  pure  and  simple,  should  furnish  a  de- 
fense here  than  where  the  basis  of  rescission  is  mutual  mistake. 
Indeed  less  consideration  should  be  shown  the  defendant  who  re- 
pudiates or  breaks  his  promise  than  him  who  has  innocently  and 
inadvertently  received  what  equitably  belongs  to  another.  Many 
jurisdictions,  doubtless  to  promote  the  marketabiHty  of  realty, 
require  an  infant  who  has  executed  a  deed  of  land  to  disafl&rm 
promptly  on  arriving  at  majority.^^^    Afl.  equal  number,  with  more 

a  shareholder  for  calls  upon  his  stock.  In  such  cases  the  right  of  creditors  and  other 
stockholders  to  have  the  stock  paid  for  requires  a  prompt  disaffirmance  of  the  sub- 
scription to  stock;  but  inasmuch  as  in  the  case  before  the  court,  the  rights  of  creditors 
and  other  stockholders  were  not  involved,  it  was  held  enough  to  set  up  the  fraud  by 
way  of  defence  when  action  was  brought.  .  .  ."  "  In  the  case  of  an  executory  contract, 
a  refusal  to  perform  any  obligation  thereunder  and  the  defence  of  an  action  brought 
thereon  are  aU  that  the  defrauded  party  can  do  by  way  of  asserting  his  right  to  dis- 
affirm the  contract,  and  unless  his  silence  or  delay  has  operated  to  the  prejudice  of  the 
other  party,  he  may  first  assert  his  right  when  his  adversary  first  asserts  his  claim  by 
action." 

^^  Collins  V.  Tigner,  5  Pen.  (Del.)  345  (1905);  Mizell  v.  Watson,  57  Fla.  in,  49  So. 
149  (1909);  Harden  v.  Lang,  no  Ga.  392, 395,  36  S.  E.  loo  (1900);  Carney  v.  Newberry, 
24  111.  203  (i860);  Axtel  V.  Chase,  77  Ind.  74  (1881),  83  Ind.  546  (1882);  Mills  v.  Osa- 
watomie,  59  Kan.  463,  53  Pac.  470  (1898);  World  Pub.  Co.  v.  Hull,  81  Mo.  App.  277 
(1899);  Alfree  Mfg.  Co.  v.  Grape,  59  Neb.  777,  82  N.  W.  11  (1900);  Lawrence  v.  Dale, 
3  Johns.  Ch.  (N.  Y.)  23  (181 7);  Caswell  v.  Black  River  Mfg.  Co.,  14  Johns  (N.  Y.) 
453  (1817);  North  Dakota,  Crv.  Code  (1913),  §  5936;  Oklahoma,  Stats.  (1910), 
§  986;  Thomas  v.  McCue,  19  Wash.  287,  53  Pac.  161  (1898). 

1^  "In  most  of  them,  either  the  plaintiff  had  received  something  from  the  defendant 
under  the  contract,  or  the  contract  was  of  such  a  nature  that  unless  promptly  informed 
the  defendant  would  naturally  proceed  with  his  performance.  Under  such  circum- 
stances ...  an  action  may  well  be  interpreted  as  an  election  not  to  seek  restitution. 
Hence  the  statement  that  unless  notice  is  promptly  given  restitution  will  not  be  en- 
forced."   Woodward,  Quasi  Contracts,  §  267. 

^  Hastings  v.  DoUarhide,  24  Cal.  195  (1864);  Kline  v.  Beebe,  6  Conn.  494  (1827); 
Wallace  v.  Lewis,  4  Harr.  (Del.)  75  (1843);  Nathans  v.  Arkwright,  66  Ga.  179  (1886); 
Bentley  v.  Greer,  100  Ga.  35,  27  S.  E.  974  (1896);  Hogan  v.  Utter,  95  S.  E.  565  (N.  C.) 
(1918);  Cole  V.  Pennoyer,  14  111.  158  (1852);  Blankenship  v.  Stout,  25  III.  132  (i860); 
Keil  V.  Healey,  84  III.  104  (1876);  Tunison  v.  ChambUn,  88  III.  378  (1878);  Hartman 
V.  Kendall,  4  Ind.  403  (1853);  Scranton  v.  Stewart,  52  Ind.  68  (1875);  Shroyer  v. 
Pittenger,  31  Ind.  App.  158,  67  N.  E.  475  (1903)  (but  see  Sims  ti.  Bardoner,  87  Ind. 
94  (1882));  Iowa,  Code  (1897),  §  3189;  Goodnow  v.  Empire  Lumber  Co.,  31  Minn. 
468,  18  N.W.  283  (1884);  Wardp.Laverty,  19  Neb.429.  27N.  W.393  (1886);  O'Brien 
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logic,  allow  him  to  avoid  the  transfer  at  any  time  before  the  statute 
of  limitations  has  run  after  he  has  attained  full  age/^^  unless  there 
are  circumstances  showing  estoppel,  promissory  estoppel,  or  change 

V.  Gaslin,  20  Neb.  347,  30  N.  W.  274  (1886);  Englebert  v.  Troxell,  40  Neb.  195,  58 
N.  W.  852  (1894);  Criswell  v.  Criswell,  163  N.  W.  302  (Neb.)  (1917);  Weeks  v.  Wilkins, 
134  N.  C.  516,  47  S.  E.  24  (1904);  Gaskins  v.  Allen,  137  N.  C.  426,  49  S.  E.  919  (1905); 
Dolph  V.  Hand,  156  Pa.  91,  27  Atl.  114  (1893);  Scott  v.  Buchanan,  11  Humph.  (Tenn.) 
468  (1850);  Bingham  v.  Barley,  55  Tex.  281  (1881);  Ferguson  v.  Houston  Ry.  Co.,  73 
Tex.  344,  II  S.  W.  347  (1889);  Bigelow  v.  Kinney,  3  Vt.  353  (1830);  Richardson  -u. 
Boright,  9  Vt.  368  (1837);  Washington,  Codes  &  Stats.  (1915),  §  5293;  Featherston 
V.  McDonell,  15  U.  C.  C.  P.  162  (1865);  Foley  v.  Canada  Loan  Co.,  4  Ont.  38  (1883). 
The  same  rule  was  applied  to  a  transfer  of  personalty  by  an  infant.  Hastings  v. 
DoUarhide,  24  Cal.  195  (1864);  Iowa,  Code  (1897),  §  3189;  Gannon  v.  Manning,  42 
App.  D.  C.  206  (1914);  Baker  v.  Kennett,  54  Mo.  82  (1873);  Summers  v.  Wilson,  2 
Cold.  (Tenn.)  469  (1865);  Washington,  Code  &  Stats.  (1915),  §  5293.  See  Parsons 
V.  Teller,  188  N.  Y.  318,  326,  80  N.  E.  930  (1907);  Woolridge  v.  Lavoie,  104  Atl.  346 
(N.  H.)  (1918).  And  to  the  executory  contract  of  a  minor.  Johnson  v.  Storie,  32  Neb. 
610,  49  N.  W.  371  (1891)  (surety  on  note);  Chandler  v.  Jones,  173  N.  C.  427,  92  S. 
E.  145  (1917).  See  DarHngton  v.  Hamilton  Bank,  116  N.  Y.  Supp.  678  (1909)  note; 
Hohnes  v.  Blogg,  8  Taimt.  35  (181 7);  Edwards  v.  Carter,  [1893]  A.  C.  360;  Carnell  v. 
Harrison,  [1916]  i  Ch.  328. 

166  Wells  V.  Seixas,  24  Fed.  82  (1885);  Gilkinson  ».  Miller,  74  Fed.  131  (1896);  Tucker 
V.  Moreland,  10  Pet.  (U.  S.)  58,  75  (1836)  (semble);  Irvine  v.  Irvine,  9  Wall.  (U.  S.) 
617  (1869);  Sims  V.  Everhardt,  102  U.  S.  300  (1880);  McCarthy  v.  Nicrosi,  72  Ala. 
332  (1882)  (but  see  Schaffer  v.  Lauretta,  57  Ala.  14  (1876));  Putnal  v.  Walker,  61 
Fla.  720,  55  So.  844  (191 1);  Syck  v.  Hellier,  140  Ky.  388, 131  S.  W.  30  (1910).  Compare 
Hoflfert  V.  Miller,  86  Ky.  572,  6  S.  W.  447  (1888).  But  see  Justice  v.  Justice,  170  Ky. 
423,  426,  186  S.  W.  148  (1916);  Boody  V.  McKenney,  23  Me.  517,  523,  524  (1844) 
(semble) -yDsLvis  v.  Dudley,  70  Me.  236  (1879);  Prout  v.  Wiley,  28  Mich.  164  (1873); 
Donovan  v.  Ward,  100  Mich.  601,  59  N.  W.  254  (1894);  Wallace  v.  Latham,  52  Miss. 
291  (1876);  Allen  V.  Poole,  54  Miss.  323  (1877);  Shipp  v.  McKee,  80  Miss.  741,  31  So. 
197  (1902)  (but  see  Thompson  v.  Strickland,  52  Miss.  574  (1876));  Brantley  v.  Wolf, 
60  Miss.  420  (1882);  Peterson  v.  Laik,  24  Mo.  541  (1857);  Thomas  v.  PuUis,  56  Mo. 
211  (1874);  Lacy  V.  Pixler,  120  Mo.  383,  25  S.  W.  206  (1894);  Linville  v.  Greer,  165 
Mo.  380,  65  S.  W.  579  (1901);  Parrish  i>.  Treadway,  267  Mo.  91,  183  S.  W.  580  (1916); 
Jackson  5.  Carpenter,  11  Johns.  (N.  Y.)  539,  542  (1814);  Voorhiesf.  Voorhies,  24  Barb. 
(N.  Y.)  150  (1857);  Eagan  v.  ScuUy,  51  N.  Y.  Supp.  680  (1898),  aff'd  173  N.  Y.  581, 
65  N.  E.  1116  (1902);  Green  v.  Green,  69  N.  Y.  553  (1877)  (but  see  Jones  v.  Butler,  30 
Barb.  641  (1859));  Drake  v.  Ramsay,  5  Ohio,  252  (1831).  Cresinger  v.  Welch,  15  Ohio, 
156  (1846);  Lanning  v.  Brown,  84  Ohio  St.  385  (191 1);  Wilson  v.  Branch,  77  Va.  65 
(1883);  Birch  V.  Linton,  78  Va.  584  (1884);  Gillespie  v.  Bailey,  12  W.  Va.  70  (1877). 

The  same  rule  was  applied  in  the  case  of  a  transfer  of  personalty  by  a  minor. 
Vaughan  v.  Parr,  20  Ark.  600  (1859);  Hill  v.  Nelms,  86  Ala.  442,  5  So.  796  (1888). 
See  Boody  v.  McKenney,  23  Me.  517,  525  (1884).  And  the  same  is  true  of  an  infant's 
executory  contract.  Buzzell  v.  Bennett,  2  Cal.  loi  (1852);  Magee  v.  Welsh,  18  Cal. 
155  (1861);  Tyler  v.  Gallop,  68  Mich.  185,  35  N.  W.  902  (1888);  Nichols  Co.  v.  Snyder, 
78  Minn.  502,  81  N.  W.  516  (1900);  Tupp  v.  Pederson,  78  Minn.  524,  81  N.  W.  1103 
(1900);  New  Hampshire  Ins.  Co.  v.  Noyes,  32  N.  H.  345  (1855);  International  Text 
Book  Co.  V.  Connelly,  206  N.  Y.  188,  99  N.  E.  722  (1912). 
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of  position.^^^  In  equity  generally  the  better  view  is  expressed  by 
Stinness,  C.  J.,  in  Chase  v.  Chase:^^^ 

"Laches,  in  legal  significance,  is  not  mere  delay,  but  delay  that  works  a 
disadvantage  to  another.  So  long  as  parties  are  in  the  same  condition, 
it  matters  little  whether  one  presses  a  right  promptly  or  slowly,  within 
limits  allowed  by  law;  but  when,  knowing  his  rights,  he  takes  no  step  to 
enforce  them  until  the  condition  of  the  other  party  has,  in  good  faith, 
become  so  changed  that  he  cannot  be  restored  to  his  former  state,  if  the 
right  be  then  enforced,  delay  becomes  inequitable,  and  operates  as  an 
estoppel  against  the  assertion  of  the  right.  The  disadvantage  may  come 
from  loss  of  evidence,  change  of  title,  intervention  of  equities  and  other 
causes,  but  when  a  court  sees  negligence  on  one  side  and  injury  therefrom 
on  the  other,  it  is  a  ground  for  denial  of  reUef."  ^^^ 

There  is  no  reason,  however,  why  delay  longer  than  the  period 
covered  by  the  statute  of  limitations  should  not,  without  more,  bar 
the  plaintiff.^^" 

If  after  the  receipt  of  the  money  the  situation  of  the  defendant 
has  so  altered  that  he  cannot  restore  it  without  suffering  a  detri- 
ment which  he  would  not  have  incurred  had  it  not  been  for  the 

'"  Henson  v.  Gulp,  157  Ky.  442,  163  S.  W.  455  (1914);  Davis  v.  Dudley,  70  Me. 
236  (1879);  Prout  V.  Wiley,  28  Mich.  164  (1873)  (semble);  Allen  v.  Poole,  54  Miss.  323 
(1877)  {semble);  Thomas  v.  Pullis,  56  Mo.  211  (1874);  Emmons  v.  Murray,  16  N.  H. 
385  (1844);  Wheaton  v.  East,  5  Yerg.  (Tenn.)  41,  62  (1833);  Gillespie  v.  Bailey,  12  W. 
Va.  70  (1877)  (semble). 

15*  20  R.  I.  202,  203,  37  Atl.  804  (1897). 

159  Jonathan  Mills  Mfg.  Go.  v.  Whitehurst,  60  Fed.  81  (1894);  O'Brien  v.  Wheelock, 
78  Fed.  673  (1897);  Wheeling  Bridge  Go.  v.  Reymann  Go.,  90  Fed.  189  (1898);  Hanchett 
V.  Blair,  100  Fed.  817  (1900);  London  Bank  v.  Horton  &  Go.,  126  Fed.  593,  601  (1903); 
Shea  V.  Nilima,  133  Fed.  209  (1904);  Haney  v.  Legg,  129  Ala.  619,  30  So.  34  (1900); 
Pratt  Land  Go.  v.  McGlain,  135  Ala.  452,  33  So.  185  (1902)  {semble);  Hovey  v.  Brad- 
bury, 112  Gal.  620,  44  Pac.  1077  (1896);  Ex-Mission  Go.  v.  Flash,  97  Gal.  610,  32  Pac. 
600  (1893);  Brake  v.  Payne,  137  Ind.  479,  37  N.  E.  140  (1893);  Lindell  Real  Estate  Go. 
V.  Lindell,  142  Mo.  61,  43  S.  W.  368  (1897);  Fitzgerald  v.  Gonstr.  Go.,  44  Neb.  463,  62 
N.  W.  899  (189s);  Daggers  v.  Van  Dyck,  37  N.  J.  Eq.  130  (1883);  Tynan  v.  Warren, 
Si  N.  J.  Eq.  313,  31  Atl.  596  (1895);  Lundy  v.  Seymour,  55  N.  J.  Eq.  i,  35  Atl.  893 
(1896);  Law  V.  Smith,  59  Atl.  327,  68  N.  J.  Eq.  81  (1904);  Farr  v.  Hauenstein,  69  N.  J. 
Eq.  740  (1905);  Parker  v.  Bethel  Hotel  Go.,  96  Tenn.  252,  34  S.  W.  209  (1896);  Hamil- 
ton V.  Dooly,  15  Utah,  280,  49  Pac.  769  (1897);  TidbaU's  Executors  v.  Shenandoah 
Bank,  42  S.  E.  867  (W.  Va.)  (1902);  Ludington  v.  Patton,  in  Wis.  208,  86  N.  W.  571 
(1901);  Lindsay  Petroleum  Go.  v.  Hurd,  L.  R.  5  P.  G.  221  (1874);  Erlanger  v.  Som- 
brero Go.,  3  App.  Gas.  1218,  1279  (1878). 

1*°  Gray  v.  Goddard,  90  Gonn.  561,  98  Atl.  126  (1916);  Shelburne  v.  Robinson,  8  111. 
597  (1846);  Ely  V.  Norton,  i  Hals.  (N.  J.  L.)  187  (1822).  See  Fitzsimmons  ».  Johnson, 
90  Tenn.  416  (1891). 
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payment,  he  will  not  be  compelled  to  disgorge.  "Change  of  posi- 
tion" here/^^  as  elsewhere  in  the  law  of  quasi  contracts/^^  jg  ^ 
defense.  The  change  of  position  may  consist  in  loss  of  rights  on 
the  claim  or  instrument  on  which  payment  is  made/^  in  delay  in 
enforcing  rights  against  others/^^  the  payment  over  by  an  agent  of 
money  to  his  principal/®^  or  by  a  fiduciary  to  his  beneficiary.^^ 

"1  Brooking  v.  Fanners'  Bank,  83  Ky.  431  (1885);  Ridgway  v.  Newstead,  3  De  G., 
F.  &  J.  474,  487  (1861).    See  Phetteplace  v.  Bucklin,  18  R.  I.  297,  27  Atl.  211  (1893). 

162  German  Security  Bank  v.  Columbia  Trust  Co.,  27  Ky.  L.  R.  581,  85  S.  W.  761 
(1905);  Pelletier  v.  State  Nat.  Bank,  117  La.  335,  41  So.  640  (1906);  Wilson  v.  Barker, 

50  Me.  447  (1862);  Walker  v.  Conant,  65  Mich.  194,  31  N.  W.  786  (1887);  69  Mich. 
321,  17  N.  W.  292  (1888);  Pickslay  v.  Starr,  149  N.  Y.  432,  44  N.  E.  163  (1896);  Con- 
tinental Nat.  Bank  v.  Tradesman's  Bank,  173  N.  Y.  272,  65  N.  E.  1108  (1903);  Ball 
V.  Shepard,  202  N.  Y.  247,  95  N.  E.  719  (191 1);  Fegan  v.  Gt.  Northern  Ry.  Co.,  9 
N.  D.  30,  81  N.  W.  39  (1899);  Boas  v.  Updegrove,  5  Pa.  516  (1847);  Atlantic  Coast 
Line  v.  Schirmer,  87  S.  C.  309,  69  S.  E.  439  (1910);  Richey  v.  Clark,  11  Utah  467, 
40  Pac.  717  (1895).  And  see  Deutsche  Bank  v.  Beriro  &  Co.,  73  L.  T.  R.  669  (1895); 
Maher  v.  Miller,  61  Ga.  556  (1878);  Guild  v.  Baldridge,  2  Swan  (Tenn.)  295  (1852); 
Keener,  Qi^si  Contracts,  59;  Woodward,  Quasi  Contracts,  §§  26-30;  Costigan, 
"Change  of  Position  as  a  Defense,"  20  Harv.  L.  Rev.  212.  If  the  mistake  is  due  to 
defendant's  fault,  change  of  position  is  no  defense,  for  he  only  has  himself  to  blame. 
Union  Bank  v.  United  States  Bank,  3  Mass.  74  (1807) ;  Koontz  v.  Central  Nat.  Bank, 

51  Mo.  275  (1873);  Phetteplace  v.  Bucklin,  18  R.  I.  297,  27  Atl.  211  (1893);  Metcalf 
V.  Denson,  4  Baxt.  (Tenn.)  565  (1874). 

183  German  Security  Bank  v.  Columbia  Trust  Co.,  27  Ky.  L.  R.  581,  85  S.  W.  761 
(1905);  Pelletier  v.  State  Nat.  Bank,  117  La.  335,  41  So.  640  (1906). 

1"  Behring  v.  Somerville,  63  N.  J.  L.  568,  44  Atl.  641  (1899);  Fegan  v.  Great  North- 
em  Ry.,  9  N.  D.  30,  81  N.  W.  39  (1899);  Boas  v.  Updegrove,  5  Pa.  516  (1847);  Atlantic 
Coast  Line  R.  Co.  v.  Schirmer,  87  S.  C.  309,  69  S.  E.  439  (1909);  Richey  v.  Clark,  11 
Utah,  467,  40  Pac.  717  (1895).  Durrant  v.  Ecclesiastical  Comm'rs,  62  Q.  B.  D. 
234  (1880);  Kingston  v.  Eltinge,  40  N.  Y.  391  (1869);  Houston  R.  Co.  v.  Hughes,  63 
Tex.  Civ.  App.  514  (191 1),  Contra.  It  is  doubtful,  however,  whether  Kingston  v.  Eltinge, 
which  is  clearly  erroneous,  would  now  be  followed  in  New  York  in  view  of  Continental 
Nat.  Bank  v.  Tradesman's  Bank,  173  N.  Y.  272,  65  N.  E.  1108  (1903);  Hathaway  v. 
County  of  Delaware,  185  N.  Y.  368,  78  N.  E.  153  (1906);  Ball  v.  Shepard,  202  N.  Y. 
247,  95  N.  E.  719  (1911).  See  Keener,  Quasi  Contracts,  66,  67;  Woodward, 
Quasi  Contracts,  §  25,  note;  Costigan,  "Change  of  Position  as  a  Defense,"  20 
Harv.  L.  Rev.  215,  note. 

i««  Holland  v.  Russell,  i  B.  &  S.  424  (1861);  4  B.  &  S.  14  (1863);  Shand  v.  Grant, 
IS  C.  B.(n.s.)324  (1863);  Hooper  t;.  Robinson,  98  U.  S.  S28  (1878);  Hibbs  j;.  Beall,  41 
App.  D.  C.  592;  Maher  v.  Miller,  61  Ga.  S56  (1878);  Granger  v.  Hathaway,  17  Mich. 
Soo  (1869).  See  Martin  v.  Allen,  125  Mo.  App.  636,  103  S.  W.  138  (1907);  Mason  v. 
Commerce  Trust  Co.,  192  Mo.  App.  S28, 183  S.  W.  707  (191s);  23  L.  R.  A.  (n.  s.),note. 
Through  an  extraordinary  misconception  of  the  true  principles  underlying  the  subject 


i*  Yarborough  v.  Wise,  s  Ala.  292  (1843);  Beam  v.  Copeland,  S4  Ark.  70,  14  S.  W. 
1094  (1890);  Grier  v.  Huston,  8  Serg.  &  R.  (Pa.)  402  (1822).  But  see  Baylis  v.  Bishop 
of  London,  [1913]  i  Ch.  127. 
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Sale,  consumption,  or  gift  of  the  windfall  before  notice  of  the  plain- 
tiff's right  cannot  necessarily  and  always  give  a  defense.^®^  If  the 
defendant  has  spent  it  beneficially  to  himself,  he  should  clearly 
refund  the  equivalent.  If  he  carelessly  loses  it,  or  spends  it  in 
riotous  living,  he  should  still  be  Hable.  In  these  cases  he  should 
not  be  in  a  better  position  than  the  frugal  man  who  has  invested  and 
kept  the  res.  "It  must  be  assumed  that  the  defendant  has  had  his 
money's  worth  of  enjoyment." ^^^  If  he  gives  the  legacy  to  the  Red 
Cross  as  his  normal  periodical  contribution  we  should  still  reach, 
though  without  authority,  the  same  result.  Suppose,  however, 
in  consequence  of  the  windfall  he  has  altered  his  manner  of  living. 
He  has  journeyed  to  Palm  Beach,  an  outing  beyond  his  normal  in- 
come, or  he  has  shared  his  good  fortune  with  Belgian  refugees  whom 
he  otherwise  could  not  aid.  It  is  intimated  in  Brisbane  v.  Dacres,^^^ 
and  in  Skyring  v.  Greenwood, ^"^^  that  the  plaintiff  could  not  reach 
him."^  A  real  hardship  would  result  if  he  were  compelled  to  make 
whole  the  payer.  The  wiser  view  is  to  leave  matters  in-  statu  quo, 
rather  than  shift  the  plaintiff's  loss  to  the  defendant's  shoulders. 
The  same  result  should  be  reached,  though  only  on  the  authority 
of  text-writers,^'^^  if  the  property  received  has  before  notice  been 
without  defendant's  fault  accidentally  lost,  as  by  fire  or  theft.  The 
claim  that  the  defendant  is  a  purchaser  for  value  without  notice 
from  the  overpaid  creditor  or  legatee  is  clearly  a  defense  both  at 
law  and  in  equity .^^^ 

the  Court  of  Appeal  in  Baylisc.  Bishop  of  London,  [1913]  i  Ch.  127,  held  that  change 
of  position  as  a  defense  was  confined  to  payment  by  an  agent  to  his  principal. 

If  the  agent  purported  to  act  for  himself  in  receiving  the  payment,  it  is  no  defense 
that  he  settled  with  his  principal  before  notice.  Newall  v.  Tomlinson,  L.  R.  6  C.  P. 
405  (1871);  United  States  v.  Pinover,  3  Fed.  305  (1880);  Smith  v.  Kelly,  43  Mich.  390, 
5  N.  E.  437  (1880);  Canal  Bank  v.  Bank  of  Albany,  i  Hill  (N.  Y.)  287  (1841).  See 
Costigan,  20  Harv.  L.  Rev.  211.    This  distinction,  however,  is  without  merit. 

1^^  Standish  v.  Ross,  3  Exch.  527  (1849);  Continental  Co.  v.  Kleinwort  Co.,  20  T. 
L.  R.  403  (1904);  Moors  v.  Bird,  190  Mass.  400,  410,  77  N.  E.  643  (1906);  Picotte  v. 
Mills,  203  S.  W.  825  (Mo.  App.)  (1918). 

1^  Costigan,  "Change  of  Position  as  a  Defense."    20  Harv.  L.  Rev.  212,  note. 

169  ^  Taunt.  143,  152. 

"0  4  B.  &  C.  281,  289  (1825). 

1"  But  see  Standish  v.  Ross,  3  Exch.  527,  534  (1849). 

1^  Costigan,  "Change  of  Position  as  a  Defense."  20  Harv.  L.  Rev.  212,  note. 
Compare  Woodward,  Quasi  Contracts,  §  30. 

1"  Berton  v.  Anderson,  56  Ark.  470,  20  S.  W.  250  (1892);  Hoffman  v.  Armstrong, 
90  Md.  123  (1899).    See  Thompson  v.  Samson,  64  Cal.  330,  30  Pac.  980  (1883). 

A  defendant  obliged  to  refund  is  liable  for  interest  from  the  date  of  demand  and 


PROBLEMS  IN  PROBATE  AND  ADMINISTRATION      347 

The  liability  of  several  legatees  and  distributees,  who  have  been 
overpaid,  is  not  joint.^^^  Failure  to  join  others  is  no  defense.  But, 
in  Massachusetts,  Michigan,  Nebraska,  Ohio,  Rhode  Island,  and 
Vermont,  the  court  may  at  any  time  order  joined  other  parties 
liable.^^^  And  in  IlHnois  the  liability  is  joint.^^^  At  common  law 
in  England,  if  the  estate  had  been  administered  under  order  of  the 
court,  the  belated  creditor  could  proceed  against  any  particular 
legatee  or  distributee  only  for  such  portion  of  his  debt  as  the  value  of 
the  legatee's  or  distributee's  share  bore  to  all  legacies  and  shares."^ 
This  rule,  however,  did  not  apply  when  the  administration  did  not 
take  place  under  order  of  court.^^^  In  this  country  the  authorities 
are  divided,  —  none  of  them  seem  to  take  the  EngHsh  distinction. 
In  some  jurisdictions  the  beneficiary  is  liable  up  to  the  full  amount 
of  his  legacy  or  share  for  the  plaintiff's  claim,  and  must  seek  con- 
tribution in  a  separate  suit  from  the  other  beneficiaries."®  In  other 
states  the  defendant  is  only  Hable  for  his  rateable  proportion  of  the 
debt.^^°  A  third  view  makes  the  defendant  liable  for  a  proportional 
amount  unless  the  others  Uable  are  insolvent  or  beyond  the  juris- 
diction. In  that  case  he  must  make  good  the  debt  up  to  the  amount 
he  has  received  and  seek  contribution  in  another  suit.^^^    Perhaps 

from  that  date  only.  Northrop  v.  Graves,  19  Conn.  548  (1849).  And  see  Gittens  v. 
Steele,  i  Swanst.  199  (1818);  Jervis  v.  Wolferstan,  L.  R.  iS  Eq.  18  (1874);  Uffner  v. 
Lewis,  s  Ont.  L.  R.  684  (1903). 

"*  Indiana,  Annot.  Stats.  (1914),  §  2972;  Rubell  v.  Bushnell,  91  Ky.  251,  15  S. 
W.  520  (1891);  Rohrbaugh  v.  Hamblin,  57  Kan.  393,  46  Pac.  705  (1896);  Massa- 
chusetts, Rev.  Laws  (1902),  c.  141,  §  30;  Michigan,  Comp.  Laws  (1915),  c  234, 
c-  56,  §  25;  Miller  v.  Shoaf,  no  N.  C.  319,  14  S.  E.  400  (1892);  Walker  v.  Deaver,  79 
Mo.  664,  679  (1883);  Nebraska,  Rev.  Stats.  (1913),  §  1414;  Ohio,  Annot.  Gen. 
Code  (1912),  §  10882;  Rhode  Island,  Gen.  Laws  (1909),  c.  318,  §  22;  Gillespie  ». 
Alexander,  3  Russ.  130  (1826). 

^^^  See  references  in  preceding  note. 
•     "«  Cutright  V.  Stanford,  81  111.  240  (1876).    See  Lewis  v.  Overby,  31  Gratt.  (Va.) 
601,  619  (1879);  McClung  V.  Sieg,  54  W.  Va.  467,  46  S.  E.  210  (1903). 

1^^  Gillespie  v.  Alexander,  3  Russ.  130  (1826). 

1"  Davies  v.  Nicolson,  2  De  G.  &  J.  693  (1858). 

"»  Rubel  V.  Bushnell,  91  Ky.  251,  15  S.  W.  520  (1891);  Miller  v.  Shoaf,  no  N.  C. 
319,  14  S.  E.  800  (1892). 

""  Alabama,  Code  (1907),  §  2785;  Arkansas,  Dig.  Stats.  (1916),  c.  i,  §  164; 
Colorado,  Annot.  Stats.  (1912),  §  8027;  Cutright  v.  Stanford,  81  111.  240  (1876); 
Lewis  V.  Overby,  31  Gratt.  (Va.)  601,  618-20  (1879);  Kansas,  Gen.  Stats.  (1915), 
§  4658;  Missouri,  Rev.  Stats.  (1909),  §  255.  And  see  Michigan,  Comp.  Laws 
(19x5),  c.  234,  c.  56,  §§  23,  25,  28;  Nebraska,  Rev.  Stats.  (1913).  §§  1412,  1417; 
Vermont,  Pub.  Stats.  (1906),  c.  137,  §§  2912-20. 

"^  Indiana,  Annot.  Stats.  (1914),  §  2970;  Massachusetts,  Rev.  Laws  (1092), 
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the  best  solution  is  that  suggested  in  a  leading  Virginia  case. 
There  by  a  creditor's  bill  all  parties  interested,  including  the  personal 
representative,  were  brought  into  court  and  each  held  liable  for 
his  rateable  proportion  so  far  as  that  was  possible  without  injury 
to  the  creditor's  right.  All  conflicting  rights  may  then  be  settled 
in  one  suit.^^^ 

Joseph  Warren. 

Harvard  Law  School, 
Cambridge,  Mass. 

c.  141,  §  31;  Ohio,  Annot.  Gen.  Code  (1912),  §  io88i;  Rhode  Island,  Gen.  Laws 
(1909),  c.  318,  §  24;  Wisconsin,  Stats.  (1915),  §  3867;  McClung  v.  Sieg,  54  W.  Va. 
467  (1903). 

^  Lewis  V.  Overby,  31  Gratt.  (Va.)  601,  619-20  (1879).    See  McClung  v.  Sieg,  54 
W.  Va.  467,  46  S.  E.  210  (1903),  where  some  parties  were  out  of  the  jurisdiction. 
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A  GRANITE  boulder  lies  in  a  fertile  plain  underlaid  by  lime- 
■^  ^  stone.  To  the  passer-by  it  is  merely  a  rock.  To  the  tiller 
of  the  soil  it  is  merely  an  obstacle.  Its  existence  is  taken  for 
granted  and  its  presence  needs  no  explanation.  The  embryonic 
scientist  who  has  advanced  far  enough  in  his  studies  to  know 
granite  from  limestone  and  to  know  that  they  are  not  ordinarily 
associated  in  situ,  recognizes  in  the  boulder  an  alien,  an  intruder. 
He  does  not  know  whence  it  came  or  how  it  reached  its  present 
location,  but  he  reaHzes  that  its  position  upon  fertile  soil  in  a 
limestone  formation  needs  some  explanation.  This  is  the  be- 
ginning of  wisdom  with  reference  to  the  granite  intruder.  The 
explanation  which  the  scientist  will  give  for  the  phenomenon  de- 
pends upon  the  extent  of  his  knowledge  and  upon  his  previous 
beliefs  and  opinions.  In  the  early  days  of  geology,  Noah's  Flood 
was  a  sort  of  first  aid  to  the  perplexed,  and  served  as  a  solution 
of  all  sorts  of  puzzles.  Our  scientist  may  invoke  this  theory  and 
assume  that  the  boulder  was  washed  from  a  remote  outcrop  by 
the  great  flood.  At  a  later  period  and  with  wider  knowledge, 
he  may  find  that  something  more  substantial  than  water  is  neces- 
sary to  explain  other  phenomena  which  he  has  discovered;  and 
he  may  believe  that  it  was  carried  down  from  some  Laurentian 
formation  by  some  great  ice  movement.  What  further  explana- 
tions scientists  may  offer  us  in  the  future  are  matters  of  conjec- 
ture. The  starting  point,  however,  is  the  recognition  of  the  fact 
that  the  granite  boulder  came  from  some  remote  point  and  that 
its  presence  here  needs  an  explanation  of  some  sort. 

In  the  last  year  and  a  half  many  of  us  who  have  been  studying 
Anglo-American  law  have  been  attempting  to  teach  military  law. 
We  have  recognized  at  once  that  in  many  respects  it  is  an  alien. 
Its  foreign  character  does  not  consist  in  its  content.^     As  far  as 

1  For  a  brief  comparison  of  English  Military  Law  with  that  of  France,  Germany, 
Russia  and  Italy,  see  J.  E.  R.  Stephens,  "English  and  Continental  Military  Codes," 

5  JOURN.   OF   COMP.   LeGIS.  (n.  S.),  244. 


350  HARVARD  LAW  REVIEW 

may  be,  considering  the  great  difference  between  the  organiza- 
tion of  the  Army  and  the  organization  of  a  peaceful  industrial 
society,  the  content  of  military  law  is  Anglo-American  criminal 
law  based  primarily  upon  its  Maryland  form,  as  far  as  this  is  recog- 
nized and  adopted  in  the  District  of  Coliunbia.^    Nor  is  the  pro- 

^  A  Manual  for  Courts-Martial  [U.'S.  Army]  (corrected  to  April  15,  191 7), 
paragraph  338  (3,  <i). 

The  common  law  in  force  in  the  District  of  Columbia  is  the  common  law  of  Mary- 
land. 

"We  think,  therefore,  that  if  it  be  a  common-law  offence,  committed  in  this  county, 
it  is  within  the  jurisdiction  of  this  Court,  whose  common-law  jurisdiction  is  derived 
from  the  common  law  of  Maryland,  which  was,  by  the  cession  of  Maryland  and  the 
acceptance  of  Congress,  under  the  provision  in  the  Constitution  of  the  United  States, 
transferred  from  Maryland  to  the  United  States,  with  that  remnant  of  State  sover- 
eignty, which,  after  the  adoption  of  the  Federal  Constitution,  was  left  to  Maryland. 
All  the  State  prerogative  which  Maryland  enjoyed  under  the  common  law,  which  she 
adopted,  so  far  as  concerned  the  ceded  territory,  passed  to  the  United  States.  All  the 
power  which  Maryland  had,  by  virtue  of  that  common-law  prerogative,  to  pimish,  by 
indictment,  offenders  against  her  sovereignty,  and  to  protect  that  sovereignty,  be- 
came vested  in  the  United  States;  and  authorized  them  to  pimish  offenders  against 
their  sovereignty,  and  to  protect  that  sovereignty  by  the  same  means,  so  far  as  re- 
garded the  territory  ceded. 

"  We  therefore  think  that,  in  regard  to  offences  committed  within  this  part  of  the 
district,  the  United  States  have  a  criminal  common  law,  and  that  this  Court  has  a 
criminal  common-law  jurisdiction."  United  States  t».  Watkins,^28  Fed.  Cas.  No.  16649, 
3  Cranch  C.  C.  (U.  S.)  441,  452  (1829). 

"As  against  the  United  States  regarded  as  co-extensive  with  the  Federal  union  of 
States  and  operating  within  the  territorial  Umits  of  the  States,  it  is  imdoubtedly  true 
that  there  are  no  common  law  offences;  for  the  jurisdiction  there  given  to  the  United 
States  by  the  Federal  Constitution  is  distinctly  and  expressly  restricted  to  the  powers 
eniunerated  in  the  Constitution.  But  the  statement  was  not  intended  to  have  applica- 
tion to  the  District  of  Columbia.  The  question  as  to  the  authority  of  the  United 
States  in  this  District  is  not  what  power  has  been  conferred  upon  it,  but  rather  what 
power  has  been  inhibited  to  it.  Subject  to  the  Umitations  imposed  by  the  Constitu- 
tion itself  and  by  the  spirit  of  our  free  institutions,  the  United  States  have  supreme 
and  exclusive  power  over  the  District  of  Columbia,  and  they  are  not  limited  to  the 
governmental  powers  in  the  Constitution  specifically  enumerated  as  defining  their 
jurisdiction  for  the  country  at  large.  For  the  District  of  Columbia  it  is  competent 
for  the  Congress  of  the  United  States  to  declare  that  the  common  law  is  to  be  re- 
garded as  in  force,  and  even  in  the  absence  of  express  statutory  enactment  we  should 
have  to  hold,  in  view  of  the  circumstances,  that  the  common  law  in  its  entirety,  both 
in  its  civil  and  criminal  branches,  except  in  so  far  as  it  has  been  modified  by  statute  or 
has  been  found  repugnant  to  our  conditions,  is  in  force  in  the  District  of  Colvmibia. 
But  we  are  not  left  to  implication  in  that  regard. 

"  At  the  time  of  the  cession  of  the  Territory  of  Colimibia  by  the  State  of  Maryland 
to  the  Federal  Union,  its  law,  as  well  as  that  of  the  rest  of  the  States,  was  the  common 
law  of  England,  both  civil  and  criminal,  so  far  as  that  common  law  was  suited  to  our 
condition  and  was  unaffected  by  statute.    And  with  the  common  law  the  State  of 
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cedure  the  point  at  which  it  differs  from  Anglo-American  law.^ 
It  is  true  that  neither  grand  jury  nor  indictment  is  necessary.^ 
Charges  are  prepared  under  authority  of  an  officer  of  competent 
rank  without  the  approval  of  any  independent  body.^  There  is 
no  trial  by  jury.  The  court-martial  passes  upon  the  facts.^  The 
reviewing  authority  exercises  a  freedom  in  deaHng  with  the  find- 
ings ''  which  is  impossible  in  ordinary  criminal  law  where  the  ac- 
tion of  the  grand  jury  and  the  verdict  of  the  petit  jury  are  both 
guaranteed  by  constitutional  provisions.  At  the  same  time  the 
procedure  is  not  unlike  that  of  ordinary  criminal  courts  which 
try  minor  offenses  in  which  neither  indictment  nor  petit  jury  are 
required.  If  dignity  and  military  form  could  be  added  to  a  poHce 
court,  the  procedure  would  not  be  unHke  that  of  a  court-martial. 
The  great  difference  between  military  law  and  our  Anglo-Ameri- 
can law  is  far  deeper  than  this.  While  the  content  is  borrowed 
in  part  from  the  common  law  and  in  part  shaped  by  the  needs 
of  military  service,  while  the  procedure  is  a  summary  Anglo- 
American  criminal  procedure,  without  grand  jury  or  petit  jury, 

Maryland  had  adopted  a  considerable  part  of  the  statute  law  of  England.  When  by 
the  act  of  February  27,  1801  (2  Stat.  103),  the  Congress  of  the  United  States  finally 
accepted  the  cession  and  assumed  jurisdiction  over  the  ceded  District,  it  was  specifi- 
cally provided  '  that  the  laws  of  the  State  of  Maryland,  as  they  now  (then)  exist,  shall 
be  and  continue  in  force  in  that  part  of  the  said  District  which  was  ceded  by  that 
State  to  the  United  States  and  by  them  accepted.'  This  express  enactment,  if  any 
such  enactment  was  needed  at  all,  was  amply  sufficient  to  continue  in  force  and  to 
perpetuate  to  the  present  day  in  the  District  of  Columbia  the  common  law  of  England 
as  it  existed  in  Maryland  at  that  time,  with  all  the  existing  statute  legislation  of  the 
State  and  all  the  statute  legislation  of  England  that  had  been  adopted  by  Maryland. 
And  upon  that  theory  of  the  law  we  have  been  conducting  our  affairs  for  nearly  a  hun- 
dred years.  It  is  very  true  that  much  of  the  criminal  branch  of  our  common  law  has 
either  become  obsolete  or  has  been  obUterated  by  statutory  enactment  upon  the  same 
subject.  Nevertheless,  it  is  true  that  where  it  has  not  been  repealed  by  express  stat- 
utory provision,  or  modified  by  inconsistent  legislation,  or  where  it  has  not  become 
obsolete  or  xmsuited  to  our  republican  form  of  government,  the  common  law  of  Eng- 
land in  all  its  branches,  both  civil  and  criminal,  remains  to-day  the  law  of  the  District 
of  Colvmibia,  and  it  has  been  repeatedly  so  held.  See  United  States  v.  Watkins, 
3  Cranch  C.  C.  441;  United  States  v.  Marshall,  6  Mackey,  34;  United  States  v.  Hale, 
4Cranch  C.  C.  83."  De  Forest  v.  United  States,  11  App.  D.  C.  458,  465,  466  (1898). 
'  For  a  discussion  of  the  history  of  the  Court-Martial,  see  Winthrop,  Military 
Law  and  Precedents,  2  ed..  Chap.  V. 

*  Fifth  Amendment  to  Constitution  of  United  States. 

'  Manual  for  Courts-Martial  [U.  S.  Army]  (corrected  to  April  15,  191 7),  para- 
graphs 62-64. 

*  Ibid.,  paragraphs  294-304. 
^  Ibid.,  paragraphs  369-400. 
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the  great  difference  between  military  law  and  Anglo-American 
law  is  found  in  the  form  of  each  and  in  the  method  of  growth. 

To  those  who  are  famihar  with  Anglo-American  law  and  Roman 
law  and  who  have  given  any  consideration  to  the  form  and  to  the 
method  of  growth  of  military  law,  what  is  to  be  said  here  upon 
this  subject  will  be  trite  and  commonplace.  To  those  who  are 
familiar  with  the  form  and  the  method  of  growth  of  Roman  law 
it  will  be  necessary  only  to  point  out  the  corresponding  charac- 
teristics of  military  law.  Those  who  have  never  considered  the 
peculiarities  of  Roman  law  as  to  form  and  method  of  growth  and 
who  have  considered  military  law  as  merely  a  special  variant  of 
Anglo-American  criminal  law,  may  have  wondered  at  the  great 
difference  between  the  two  latter  systems  of  law  upon  these  points. 
It  is  with  the  hope  of  arousing  interest  and  securing  cooperation 
in  an  investigation  of  this  subject  that  the  following  suggestions 
are  offered. 

n 

Beginning  with  the  reign  of  Henry  II  the  common  law^  has 
been  what  we  call  with  our  inaccurate  nomenclature,  unwritten 
law.  It  has  been  a  judicial  development  of  legal  custom  by  tech- 
nically trained  tribunals  aided  by  a  technically  trained  bar.  It 
is  possible  that  popular  custom  was  worked  over  by  the  courts 
from  an  early  date  and  to  a  far  greater  extent  than  many  writers 
upon  Anglo-American  law  will  admit.  In  any  event,  whatever 
the  relative  proportion  of  popular  custom  and  judicial  custom, 
it  was  not  based  on  legislation.  The  royal  constitutions  and  the 
statutes  of  Parliament  have  modified  its  development,  sometimes 
aiding  it,  sometimes  hindering  it;  but  at  no  time  did  English  law 
take  the  form  of  a  legislative  code  as  a  basis  for  juristic  develop- 
ment. 

Roman  law  on  the  other  hand,  at  the  earliest  known  period 
of  its  development,  took  the  form  of  a  written  code.^    What  other 

'  "Common  law"  is  used  here  as  the  law  of  the  King's  courts.  For  convenience 
no  account  is  taken  of  the  relics  of  the  older  law  that  lingered  in  the  local  courts;  or 
of  the  law  of  the  courts  which  administered  the  Law  Merchant. 

'  MtHRHEAD,  Historical  Introduction  to  the  Private  Law  of  Rome,  2  ed., 
Pt.  II,  Chap.  II,  §§  21  et  seq.,  p.  94  et  seq.  Melville,  Manual  of  the  Principles  of 
Roman  Law,  Pt.  I,  Chap.  I,  §  11,  pp.  6-9.  Walton,  Historical  Introduction  to 
Roman  Law,  2  ed..  Chap.  XL  SalkoWski,  Institutes  and  History  of  Roman 
Private  Law  (Whitfield's  translation);  Introduction,  Pt.  II,  §  7,  pp.  27,  28.    Sohm, 
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codes  preceded  the  Twelve  Tables,  and  to  what  extent  the  priestly 
caste  regarded  their  law  as  legislation  rather  than  as  a  mass  of 
principles,  we  have  no  means  of  knowing  with  any  certainty. 
The  Twelve  Tables  themselves  were  undoubtedly  far  from  a  com- 
plete statement  of  Roman  law  when  they  were  enacted.  They 
rather  constituted  a  great  reform  statute.  Cruel  and  harsh  as 
many  of  its  provisions  seem  to  us,  it  undoubtedly  was,  in  its  day 
and  generation,  legislation  intended  to  protect  the  weaker  classes 
against  the  exactions  of  a  military  and  a  priestly  aristocracy. 
At  any  rate,  from  an  early  period,  the  Roman  law  showed  a  strong 
tendency  to  reduce  its  principles  to  form  and  order;  to  embody 
them  in  what  was  practically  legislation;  and  to  base  its  subse- 
quent development  in  part  upon  this  legislation.  Its  future  juris- 
tic growth  was  in  part  in  the  form  of  commentaries  upon  this 
early  legislation;  commentaries  which  gradually  covered  the  orig- 
inal foundation  with  a  mass  of  law  under  which  the  Twelve  Tables 
were  practically  buried;  but  which  nevertheless,  in  theory  at 
least,  rested  upon  them  as  their  sole  foundation.  Along  with  this 
development  was  the  constant  tendency  to  resort  to  legislation 
for  the  purpose  of  affording  systematic  aid  to  the  development 
of  the  law  and  for  introducing  new  principles  into  the  law.  The 
Roman  law  did  not  regard  a  statute  as  an  arbitrary  rule  made 
by  an  external  power  which  had  authority  to  give  orders  to  the 
court;  which  the  courts  must  obey  as  far  as  the  specific  order 
went;  but  formed  no  part  of  the  living,  growing  law.  On  the 
contrary  at  Roman  law  a  statute  was  a  source  of  law  from  which 
new  principles  could  be  deduced  and  from  which  analogies  could 
be  drawn.^°  Subsequent  legislation,  in  other  words,  was  treated, 
like  the  original  Twelve  Tables,  as  a  source  of  law  for  further  com- 
ment, interpretation,  and  juristic  growth. 

The  military  law  of  England  existed  apparently  from  the  out- 

Institutes  of  Roman  Law  (Ledlie's  translation) ,  3  ed.,  Pt.  I,  Chap.  I,  §  11,  p.  48  e/  seq. 
GiRARD,  Short  History  of  Roman  Law  (translated  by  Lefroy  and  Cameron),  Chap. 
II,  §  I,  I,  p.  47  et  seq.  i  Cuq,Les  Institutions  Juridiques  des  Romains,  §  i,  Bk.  I, 
Chap.  Ill  (I),  §  2,  p.  28  et  seq.  Czyhlarz,  Lehrbuch  der  Institutionen  des  R6- 
mischen  Rechtes,  §  7,  p.  12.  Kuhlenbeck,  Entwicklungsgeschichte  des  Ro- 
MiscHEN  Rechts,  Bk.  II,  Chap.  11,  §  4,  p.  152  et  seq.  Esmarch,  Romische  Rechtsge- 
schichte,  3  ed.,  Bk.  I,  Chap.  Ill,  §§  20-25.  Voigt,  Romische  Rechtsgeschichte, 
§4. 
"  Roscoe  Pound,  "Common  Law  and  Legislation,"  21  Harv.  L.  Rev.  383. 
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set,  in  the  form  of  legislation,  whether  it  was  in  writing  or  not, 
in  the  popular  sense  of  the  term,"  By  virtue  of  his  prerogative, 
the  King  ordained  the  Articles  of  War  for  the  Royal  Army  during 
the  continuation  of  the  war  for  which  they  were  ordained.  By 
a  delegation  of  royal  authority  the  commanders  of  armies  from 
time  to  time  proclaimed  similar  articles.  Cromwell  assumed  this 
power  as  a  part  of  the  inherent  power  of  the  head  of  the  Enghsh 
state.  Legislation  by  ParHament  proved  necessary  to  supple- 
ment the  royal  prerogative  in  cases  in  which  it  was  found  neces- 
sary to  impose  restrictions  and  to  inflict  punishments  which  were 
in  excess  of  the  royal  prerogative  alone.  The  early  English  Army 
was  a  temporary  force  raised  in  each  war  for  the  continuation 
of  that  war  and  dissolving  when  the  war  had  come  to  an  end. 
When  the  Army  had  become  a  permanent  national  force,  the 
Articles  of  War  by  which  it  was  governed  in  England  in  time  of 
peace  were  enacted  by  Parliament,  while  outside  of  England  the 
royal  prerogative  was  still  sufficient  to  ordain  Articles  of  War  and 
to  enforce  them.  The  growth  of  the  power  of  Parliament  and  the 
gradual  disappearance  of  the  personal  authority  of  the  King  grad- 
ually led  to  legislation  by  Parliament  which  superseded,  while 
it  adopted,  the  Articles  of  War  ordained  by  royal  prerogative; 
although  the  prerogative  was  nominally  exercised  by  the  minis- 
try long  after  the  subordination  of  the  King  to  Parliament  had 
become  thoroughly  established.  The  usages  and  customs  of  the 
Army  undoubtedly  furnished  much  material  for  the  content  of 
the  Articles  of  War  but  the  constant  tendency  was  to  reduce 
them  to  definite  form  and  to  promulgate  them  as  royal  or  parlia- 
mentary Articles  of  War. 

With  the  outbreak  of  the  American  Revolution  the  English 
Articles  of  War,  with  sHght  modifications,  were  enacted  by  the 
Congresses  and  Assemblies  of  the  different  colonies  and  by  the 
Continental  Congress.  The  Congress  of  the  United  States  under 
the  Constitution  of  1787  has  reenacted  these  Articles  from  time 
to  time  with  various  additions  and  amendments  and  at  present 

"  For  the  scope  and  extent  of  Military  Law  in  England  and  the  relation  between 
Military  Law  and  Martial  Law  see  W.  S.  Holdsworth,  "Martial  Law  Historically 
Considered,"  18  L.  Quart.  Rev.  117;  H.  Erie  Richards,  "Martial  Law,"  18  L.  Quart. 
Rev.  133;  Cyril  Dodd,  "The  Case  of  Marais,"  18  L.  Quart.  Rev.  143,  and  Frederick 
Pollock,  "What  is  Martial  Law?"  18  L.  Quart.  Rev.  152,  in  which  however,  special 
emphasis  is  laid  on  the  nature  of  Martial  Law. 
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they  form  a  part  of  the  Federal  Statutes,  being  section  1342  of 
the  Revised  Statutes  of  the  United  States.  From  the  time  of  the 
earliest  royal  Articles  of  War  down  to  the  Articles  of  War  which 
were  enacted  by  Congress  in  their  present  form  on  August  29, 
1916,  and  which,  with  the  exception  of  certain  specified  Articles, 
took  effect  on  March  i,  191 7,  the  constant  tendency  has  been  to 
express  military  law  in  the  form  of  legislation.  Customs  have 
been  incorporated  in  legislation.  New  problems  which  arose  from 
time  to  time  under  changed  conditions  have  been  solved,  omis- 
sions and  gaps  in  the  existing  law  have  been  filled,  and  the  elim- 
ination of  provisions  which  had  become  obsolete  have  all  been 
made,  for  the  most  part,  by  legislation.  MiHtary  law  in  its  pres- 
ent form  consists,  to  a  large  extent,  of  the  Articles  of  War  and 
of  the  commentaries  written  upon  these  Articles  by  the  different 
authorities  upon  this  subject.  In  this  respect  the  development 
of  miUtary  law  has  been  far  more  like  the  development  of  Rornan 
law  than  like  the  development  of  EngHsh  law. 

It  must  be  admitted  that  the  development  of  criminal  law  in 
the  United  States  and  in  some  of  the  states  of  the  Union  has  been, 
to  a  large  extent,  statutory.  This  is  a  peculiarity  due  to  consti- 
tutional and  statutory  provision,  however,  and  is  a  rather  acci- 
dental phenomenon.  While  some  states  have  no  substantive 
common  law  of  crimes,  it  is  because  their  legislatures  have  shown 
an  intention  to  make  legislation  exclusive  on  the  subject  of  crimes; 
although  even  in  such  states  the  legislatures'  may  forbid  common- 
law  crimes  by  name  and  thus  make  them  statutory  crimes  with- 
out any  eniuneration  of  their  elements.^^  While  the  United  States 
courts  have  no  substantive  criminal  jurisdiction  over  common- 
law  crimes,  this  grows  out  of  the  fact  that  the  inferior  federal 
courts  are  limited  to  such  jurisdiction  as  is  conferred  upon  them 
by  Federal  Statute.^'  Congress  may  forbid  common-law  crimes 
by  name  and  thus  make  them  statutory  crimes  without  any  enum- 
eration of  their  elements."     This  may  in  part  account  for  the 

"  Such  as  assault,  Baker  v.  State,  12  Ohio  St.  214  (1861);  disturbance  of  the  public 
peace,  Stewart  v.  State,  4  Okla.  Crim.  564, 109  Pac.  243  (1910);  and  nuisances,  State 
V.  De  Wolfe,  67  Neb.  321,  93  N.  W.  222  (1903). 

"  United  States  v.  Hudson,  7  Cranch  (U.  S.)  32  (181 2);  Manchester  v.  Massachusetts, 
1-39  U.  S.  240  (1890);  United  States  v.  Eaton,  144  U.  S.  677  (1892). 

"  Such  as  murder  and  robbery,  United  States  v.  Pahner,  3  Wheat.  (U.  S.)  610 
(1818). 
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form  that  military  law  has  assumed  in  the  United  States.  On 
the  other  hand  miUtary  law  assumed  the  form  of  a  code  in 
England  at  a  time  when  criminal  law  was  being  developed 
by  the  King's  courts  as  a  law  of  judicial  precedent.  From 
the  outset,  the  two  systems,  even  when  unchecked  by  con- 
stitutional restrictions  or  by  statutory  provisions,  tended  to 
assume  different  forms. 

m 

The  common  law  was,  from  the  outset,  a  law  of  judicial  prece- 
dent, that  is,  a  system  of  law  in  which  a  decision  of  the  court 
was  regarded  as  declaring  the  law  and  as  fixing  it,  within  more 
or  less  vague  limits,  for  the  purpose  of  applying  it  to  similar  facts 
as  they  might  arise  in  the  future.^^  Attention  has  been  called  to 
the  fact  that  in  the  earlier  year  books  no  specific  citation  is  made 
to  prior  decisions  of  the  court.^^  The  court  speaks  as  one  having 
authority.  This  is  undoubtedly  correct  but  it  does  not  neces- 
sarily mean  that  prior  decisions  were  not  regarded  as  precedents. 
To  this  day,  a  busy  trial  judge  who  has  decided  groups  of  similar 
questions  on  many  different  occasions  and  who  has  not  been 
reversed,  may  sp>eak  as  one  having  authority  and  may  follow  his 
earlier  decisions  as  precedents  without  citing  them  specifically. 
The  courts  whose  opinions  are  reported  in  the  year  books  were 
trial  courts.  The  memoranda  of  cases  which  make  up  the  year 
books  whether  noted  down  by  students,  by  practicing  attorneys 
or  by  court  officials,  were  hasty  memoranda  taken  down  at  the 
time,  while  the  trial  was  proceeding.  In  all  probability  the  re- 
porter had  scant  opportunity  to  note  a  citation  if  one  were  made. 
At  that  time  cases  could  be  studied  only  from  the  official  rolls 
and  in  the  memoranda  of  the  year  books.  In  both  cases,  they 
were  in  manuscript.     Copies  of  the  year  books  were  few  and  it 

"  On  this  question  see,  A.  H.  F.  Lefroy,  "Judge-Made  Law,"  20  L.  Quart.  Rev. 
399.  A.  H.  F.  Lefroy,  "The  Basis  of  Case-Law,"  22  L.  Quart.  Rev.  293,  416.  Alex- 
ander Lincohi,  "The  Relation  of  Judicial  Decisions  to  the  Law,"  21  Harv.  L.  Rev. 
120.  William  B.  Horablower,  "A  Century  of  'Judge-Made'  Law,"  7  Col.  L.  Rev. 
453.     M.   C.   Klingelsmith,    "The    Continuity  of    Case    Law,"    58    Pa.  L.   Rev. 

399- 

"  See  John  Chipman  Gray,  "Judicial  Precedents.  A  Short  Study  in  Comparative 
Jurisprudence,"  9  Harv.  L.  Rev.  27.  For  a  discussion  of  the  nature  of  the  year  books, 
see  W.  S.  Holdsworth,  "The  Year  Books,"  22  L.  Quart.  Rev.  266,  360. 
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was  very  natural  that  specific  citations  should  not  be  made.  We 
find  correspondingly  few  references  to  the  textbooks  which  ap- 
pear to  have  been  the  standard  books  and  to  have  shaped  the 
entire  development  of  the  law.  Furthermore,  at  the  outset,  prec- 
edents were  few.  Nearly  every  case  which  was  thought  worthy 
of  a  memorandum  in  the  year  books  was  one  of  first  impression. 
Cases  in  which  well-known  principles  were  appUed  to  combina- 
tions of  facts  with  which  the  court  and  bar  had  become  famiHar 
would  probably  not  be  noted  by  the  reporter.  The  year  books 
are  rather  books  of  selected  cases.  In  all  probability  there  was 
no  attempt  to  report  all  the  opinions  which  were  pronounced 
by  the  judges  during  the  period  covered  by  each  of  the  year  books. 
That  precedents  were  looked  upon  as  binding  in  the  middle  of 
the  thirteenth  century  is  evident,  when  we  consider  the  way  in 
which  Bracton  wrote  that  part  of  his  book  which  is  based  upon 
EngHsh  law  and  which  is  not  more  or  less  a  copy  or  adaptation 
of  Azo's  Version  of  the  Roman  Law.  Having  no  book  of  selected 
cases,  Bracton  proceeded  to  make  one;  and  out  of  this  book  of 
selected  cases  prepared  for  his  own  use,  he  took  the  material 
upon  which  he  based  the  text  of  his  great  work,  "Tractatus  de 
Legibus  et  Consuetudinibus  Angliae."  It  is  likely  that  specific 
precedents  were  actually  relied  upon'  from  a  very  early  period 
in  the  King's  courts,  whether  cited  in  the  opinion  or  not.  Even- 
tually the  custom  arose  of  citing  in  the  court's  opinion  the  specific 
decisions  upon  which  it  relied.  Anglo-American  law  grows  to  a 
great  extent  by  the  accumulation  of  precedents,  guided  by  the 
criticism  and  discussion  of  text- writers;  and  unvexed  and  un- 
aided by  legislation.  The  courts  are  constantly  comparing  and 
analyzing  the  earHer  cases.  The  early  explanations,  theories, 
and  reasons  of  the  law  as  set  forth  in  judicial  decisions  may  be 
followed,  amplified  or  rejected  in  succeeding  cases,  but  they  are 
always  the  basis  of  discussion  in  testing  the  validity  of  recog- 
nized principles  or  in  applying  them  to  new  facts.  It  is  these 
opinions  of  the  judges  which  are  gathered  by  the  subsequent 
text-writers  as  Bracton  gathered  them,  except  that  the  later  text 
writers  had  the  opinions  of  the  courts  in  the  year  books  and  were 
not  forced  to  rely  upon  the  Plea  Rolls.  These  decisions  are  com- 
pared and  analyzed  by  the  text-writers  and  from  them  are  de- 
duced the  principles   set  forth  in  the  textbooks,  which  in  turn 
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exercise  more  or  less  influence  upon  the  subsequent  current  of 
judicial  decision.^' 

Roman  law  was  not  a  law  of  Judicial  precedent.  In  the  classic 
period  of  the  Roman  law  the  commentators  make  no  reference 
to  the  decisions  of  the  court;  that  is,  to  the  decisions  of  the  praetor 
and  the  judex.  They  are  not  noticed,  even  for  hostile  criticism. 
They  have  no  efifect  of  any  sort  upon  the  development  of  the 
Roman  law. 

The  reason  for  this  great  difference  in  the  organs  of  legal  de- 
velopment between  these  two  systems  of  law  lies  in  the  fact  that 
Anglo-American  judges  are  trained  lawyers  and  that  they  are  con- 
sidered as  the  oracles  of  the  law,  at  least  for  each  case  which  is 
submitted  for  adjudication.  The  decision  of  a  judge  is  therefore 
the  law  of  that  case  and  as  far  as  the  case  is  a  precedent,  subject 
to  the  chance  of  reversal  by  a  higher  court  or  of  overruHng  by 
a  coordinate  court,  it  helps  to  declare  and  to  fix  the  law  for  fu- 
ture cases.  Arguments  of  counsel  and  citations  of  authority  are 
advisory  only.  In  Roman  law  on  the  other  hand,  the  praetor 
was  not  a  trained  lawyer  except  by  a  mere  accident.  He  was 
not  supposed  to  have  any  ofl&cial  knowledge  of  the  law  other  than 
to  grant  or  to  deny  the  formula  to  the  plaintiff  or  the  exceptio 
to  the  defendant.  The  praetor  presided  over  the  case  and  referred 
it  to  the  judex  to  ascertain  the  facts.  The  judex,  like  the  praetor, 
was  not  supposed  to  have  any  oflScial  knowledge  of  the  law.  Any 
legal  question  of  any  difficulty  was  decided  by  the  opinion  of  the 
jurisconsuUus.  This  method  of  administering  justice  which  seems 
so  peculiar  to  the  Anglo-American  lawyer  is  due  to  the  fact  that 
the  jus  civile  originally  was  one  of  the  mysteries  of  the  col- 
lege of  pontiffs,  the  priestly  caste.  The  growing  power  of  the 
plebeians  and  the  downfall  of  the  power  of  the  early  aristocracy 
of  Rome  reacted  upon  the  position  of  the  pontiffs  and  the  exclusive 
knowledge  of  the  law  which  was  one  of  the  great  sources  of  their 
authority  was  wrested  from  them.  By  that  time,  however,  it 
had  become  well  settled  that  neither  praetor  nor  judex  was  sup- 
posed to  know  the  law  and  that  legal  questions  were  to  be  de- 

^''  For  a  discussion  of  the  break-down  of  the  law  of  precedent  under  present  con- 
ditions, see  Roscoe  Pound,  "Law  in  Books  and  Law  in  Action,"  44  Am.  L.  Rev.  12, 
and  John  S.  Sheppard,  Jr.,  "The  Decadence  of  the  System  of  Precedent,"  24  Harv. 
L.  Rev.  298. 
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termined  by  the  advice  of  men  learned  in  the  law.  Accordingly, 
as  the  class  of  jurisconsuUi  succeeded  to  the  college  of  pontiffs 
as  the  trained  lawyers  of  Rome,  the  opinion  or  responsum  of  a 
jurisconsuUus  was  the  means  of  determining  the  legal  questions 
involved  in  a  case  which  was  submitted  for  adjudication.  The 
opinions  or  responsa  of  a  learned  jurisconsuUus  were  collected  as 
we  collect  decisions  of  courts  in  Anglo-American  law  and  they 
were  the  basis  of  subsequent  analysis,  discussion,  and  commenti^^ 

1*  "The  beginnings  of  professional  knowledge  and  administration  of  the  law  are 
found  with  the  pontifices.  As  knowing  and  guarding  the  calendar  and  the  law  of  the 
sacra,  which  had  great  influence  over  the  secular  law  in  mercantile  transactions  and 
in  procedure,  they  had  brought  this  as  well  within  the  sphere  of  their  activities.  The 
knowledge  of  the  law  which  grew  up  within  the  collegium  flourished  there  and  became 
a  sort  of  secret  science  of  the  pontifices,  by  means  of  which  the  position  of  power  of 
the  patricians  was  greatly  strengthened.  Any  one  who  wished  to  conclude  juristic 
acts  or  to  institute  legal  proceedings  did  well  to  have  the  pontifices  point  out  to  him 
the  right  way.  This  condition  of  affairs  was  changed  only  in  the  fifth  century  by 
the  publication  of  the  calendar,  which  was  made  in  the  year  450  A.  u.  C.  (304  B.  c.) 
by  Cn.  Flavius,  a  secretary  of  the  pontifex  Appius  Claudius;  and  by  the  publication 
of  the  forms  of  actions  which  had  been  drawn  up  by  the  pontifices  (jus  Flavianum), 
as  well  as  by  the  fact  that  a  half  century  later  the  plebeians,  too,  were  admitted  to 
the  college  of  the  pontifices.  The  boast  is  made  concerning  the  first  plebeian  pontifex 
maximus,  Tiberius  Coruncanius  that  he  primus  puhlice  jus  vicile  professus  est.  By  this 
means  the  juristic  tradition  of  the  pontifices,  which  had  been  collected  up  to  this  time, 
became  generally  accessible;  and  thus  began  an  independent  jurisprudence,  which 
soon  developed  in  great  profusion. 

"  The  activity  of  the  jurists  in  Rome  was  from  the  beginning  a  predominately  prac- 
tical one.  Apart  from  their  cooperation  in  juristic  acts  (cavere),  it  was  manifested 
chiefly  in  the  rendering  of  legal  opinions  (responsa)  on  concrete  practical  cases.  The 
weight  of  these  opinions  was  determined  according  to  their  external  basic  principles, 
and  the  standing  of  the  jurists  by  which  they  were  rendered.  They  had  no  inherent 
compulsory  authority  over  the  judex.  Frequently  in  legal  proceedings  opinion  was 
opposed  to  opinion.  This  led  in  court  to  a  conflict  of  opinions  (disputatio  fori) ,  which 
was  eventually  ended  by  the  fact  that  one  view  would  compel  a  continued  recogni- 
tion in  practice,  and  would  thereby  become  law  by  usage.  Therefore  these  responsa 
possessed  no  statutory  force  as  yet. 

"They  did  not  attain  statutory  force  until  the  period  of  the  Empire,  and,  indeed, 
imder  Augustus  through  the  decree  that  the  responsa  should  hereafter  be  bestowed  by 
virtue  of  Imperial  authority.  This  arrangement  was  kept  up  by  the  later  Emperors; 
and  the  jus  respondendi,  which  they  exercised  themselves  by  granting  their  rescripts, 
was  bestowed  by  them  as  a  special  favor  upon  prominent  jurists.  With  reference  to 
the  form  of  these  responsa,  it  was  provided  that  they  must  be  given  in  writing  and 
must  be  sealed.  Since  such  a  responsum  was  now  given  under  Imperial  authority,  it 
was  binding  upon  the  judge,  unless  a  contradictory  opinion  of  another  jurist,  who  was 
Ukewise  authorized,  was  produced.  In  the  beginning  this  authoritative  validity  be- 
longed only  to  the  responsum  as  such;  and  for  this  reason  it  was  applied  to  the  indi- 
vidual proceedings  only  for  which  the  responsum  was  granted.  Soon  this  authorita- 
tive validity  was  granted  to  opinions  which  were  no  longer  at  hand  in  their  official 
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A  cursory  examination  of  the  views  of  the  dififerent  historians 
of  Roman  law  will  show  a  number  of  minor  differences  of  opinion 
as  to  the  position  of  the  jurisconsuUus  at  Roman  law.  Passing 
allusions  in  Roman  literature  show  us  that  responsa  were  ren- 
dered, that  they  were  collected  and  that  they  formed  the  basis 
of  comment  and  discussion.  Of  definite  statements  in  legal  writ- 
ings concerning  the  position  of  the  jurisconsuUus  we  have  only 
two  texts,  those  of  Gains  ^^  and  of  Pomponius;^°  for  the  text  from 

form,  but  were  found  in  collections  of  responsa;  and  finally  it  was  extended  to  the  views 
of  these  authorized  jurists,  which  were  expressed  in  other  writings  of  theirs.  This 
usage  was  confirmed  through  a  rescript  of  Hadrian,  which  provided  that  if  there  was 
no  divergence  of  opinion  among  the  authorized  jurists  concerning  a  question,  this 
so-called  jus  receptum  should  be  as  binding  as  a  lex;  and  that  on  the  other  hand  in 
cases  of  the  so-called  jus  controversum,  that  is  to  say,  in  questions  concerning  which 
the  jurists  held  diverging  views  the  judex  was  to  decide  as  he  held  to  be  right."    Czyh- 

LARZ,  LeHRBUCH  DER  InSTITUTIONEN  DES  RoMISCHEN  ReCHTS,  §  II. 

On  this  question  see  also,  Muirhead,  Historical  Introduction  to  the  Private 
Law  of  Rome,  2  ed.,  Pt.  IV,  Chap.  I,  §  59,  pp.  291-93.  Buckland's  Elementary 
Principles  of  Roman  Private  Law,  §  6,  p.  11.  Melville,  Manual  of  the  Princi- 
ples OF  Roman  Law,  Pt.  I,  Chap.  I,  §  VIII,  p.  35  et  seq.  Walton,  Historical  Intro- 
duction to  Roman  Law,  2  ed.,  Chap.  XXIII.  Leage,  Roman  Private  Law,  22 
et  seq.  Salkowski,  Institutes  and  History  of  Roman  Private  Law  (Whitfield's 
translation).  Introduction,  Pt.  II,  §  7,  pp.  36-39.  Sohm,  Institutes  of  Roman  Law 
(LedUe's  translation,  3  ed.),  Pt.  I,  Chap.  II,  §  18,  p.  92  et  seq.  Girard,  Short  History 
OF  Roman  Law  (translated  by  Lefroy  and  Cameron),  Chap.  Ill,  §1,2,  VI,  p.  142  et  seq. 

1  CuQ,  Les  Institutions  Juridiques  des  Romains,  §  2,  Bk.  I,  Chap.  II,  p.  16  et  seq. 

2  CuQ,  Les  Institutions  Jurisdiques  DES  Romains,  Bk.  I,  Chap.  II  (VI),  p.  35  et  seq. 
Kuhlenbeck,  Entwicklungsgeschichte  des  Romischen  Rechts,  Bk.  Ill,  Chap.  I, 
§  3)  P-  305  «^  s^Q-  Esmarch,  Romische  Rechtsgeschichte,  3  ed.,  Bk.  II,  Chap.  Ill, 
§§  88-92. 

For  pontifical  interpretation  see  also  Esmarch,  Romische  Rechtsgeschichte, 

3  ed.,  Bk.  I,  Chap.  V,  §§  41-45  ;  i  Cuq,  Les  Institutions  Juridiques  des  Romains, 
§  I,  Bk.  I,  Chap.  II  (III),  p.  24  et  seq. 

For  the  effect  of  responsa  in  the  time  of  Augustus,  see  also  Walton,  Historical 
Introduction  to  Roman  Law,  2  ed.,  Chap.  XXIV,  pp.  280,  281.  Salkowski,  Insti- 
tutes AND  History  of  Roman  Private  Law  (Whitfield's  translation),  Introduction, 
Pt.  II,  §  8,  V,  pp.  45,  46. 

For  the  effect  of  responsa  in  the  time  of  Hadrian,  see  also  i  CuQ,  Les  Institu- 
tions Juridiques  des  Romains,  §  2,  Bk.  I,  Chap.  II  (III),  §  3. 

^'  "The  responses  of  the  learned  in  the  law  are  the  expressed  views  and  opinions 
of  those  to  whom  license  has  been  given  to  expoimd  the  laws;  and  if  the  opinions  of  all 
these  are  in  accord,  that  which  they  so  hold  has  the  force  of  a  lex;  but  if  they  are  not 
in  accord  the  judex  is  at  liberty  to  follow  which  opinion  he  pleases,  as  is  stated  in  a 
rescript  of  the  late  emperor  Hadrian."    Gaius,  I,  §  7  (translated  by  Abdy  and  Walker.) 

20  "Massurius  Sabinus  was  a  member  of  the  equestrian  order,  and  was  the  first  to 
give  opinions  in  the  public  interest  {publice);  the  fact  being  that  after  this  privilege 
had  come  to  be  given,  it  was  allowed  to  him  by  Tiberius  Caesar.    It  may  be  observed 
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Justinian's  Institutes'^  is  a  reproduction  of  the  text  of  Gains 
with  slight  modifications.  Upon  these  two  texts  there  has  been 
a  considerable  amount  of  comment  and  discussion;  and  by  giv- 
ing emphasis  to  one  phrase  or  to  another,  different  historians 
have  reached  different  views.  It  must  be  admitted  in  advance 
that  we  cannot  be  sure  that  we  have  either  text  in  its  original 
form  and  that  it  is  doubtful  how  far  each  text-writer  was  incor- 
porating positive  legislation  into  his  statement  of  the  law.  The 
point  upon  which  this  divergence  of  view  has  arisen  is  as  to  the 
official  position  of  the  jurisconsultus  and  as  to  the  binding  effect 
of  his  responsa.  The  college  of  pontiffs  undoubtedly  possessed 
ah  official  position  as  the  custodians  and  oracles  of  the  law.  Ap- 
parently their  statements  of  the  law  were  binding  upon  the  offi- 
cials to  whom  such  statements  were  made,  including  the  judex. 
When  this  monopoly  was  wrested  from  them  and  when  men  who 
were  not  members  of  the  college  of  pontiffs  acquired  knowledge 
of  the  law  and  gave  responsa,  this  knowledge  and  authority  for  a 
long  time  remained  in  the  wealthier  classes.  A  jurisconsultus 
was  not  paid  by  his  clients.  His  services  were  gratuitous.  They 
were  rendered  in  part  as  a  performance  of  a  pubHc  duty,  and  in 
part  for  the  purpose  of  obtaining  political  influence.  It  is  thought 
worthy  of  note  that  Sabinus  was  not  a  man  of  ample  means  and 
that  he  was  maintained  to  a  great  extent  by  his  pupils.     The 

in  passing  that  before  the  days  of  Augustus  the  right  of  delivering  opinions  in  the 
public  interest  was  not  granted  by  the  head  of  the  state,  but  any  persons  who  felt 
confidence  in  their  own  learning  gave  answers  to  such  as  consulted  them;  moreover 
they  did  not  always  give  their  answers  under  seal;  they  very  often  wrote  to  the  judge 
themselves,  or  called  upon  those  who  consulted  them  to  testify  to  the  opinions  they 
gave.  The  Divine  Augustus  was  the  first  to  lay  down,  in  order  to  ensure  greater  au- 
thority to  the  law,  that  the  jurisconsult  might  deliver  his  answer  in  pursuance  of  an 
authorization  given  by  himself;  and  from  that  time  such  an  authorization  was  asked 
for  as  a  favour.  It  was  in  consequence  of  that  that  our  excellent  Emperor  Hadrian, 
on  receiving  a  request  from  some  lawyers  of  praetorian  rank  for  leave  to  give  legal 
opinions,  answered  the  applicants  that  this  privilege  was  not  usually  asked  for  but 
granted  [or  that  there  was  no  leave  asked  for  this  practice,  it  was  simply  carried  out], 
consequently,  if  any  one  were  confident  of  his  powers,  he  (the  Emperor)  would  be 
much  pleased  to  find  that  he  took  steps  to  qualify  himself  for  delivering  opinions  to 
the  citizens."    Pompontus,  D.  I,  2,  48,  49  (translated  by  Monro.) 

'1  "The  answers  of^those  learned  in  the  law  are  the  opinions  and  views  of  persons 
authorized  to  determine  and  expound  the  law;  for  it  was  of  old  provided  that  certain 
persons  should  publicly  interpret  the  laws,  who  were  called  jurisconsults,  and  whom 
the  Emperor  privileged  to  give  formal  answers.  If  they  were  unanimous  the  judge 
was  forbidden  by  imperial  constitution  to  depart  from  their  opinion,  so  great  was  its 
authority."    Institutes,  I,  2,  8  (translated  by  Moyle.) 
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jurisconsulti,  up  to  the  reign  of  Augustus,  had  apparently  the 
right  to  give  responsa,  but  a  responsjim  would  not  be  binding 
upon  a  jtidex  by  positive  law.  Were  these  responsa  regarded  as 
practically  binding  even  though  they  had  no  formal  legal  sanc- 
tion? What  was  the  object  and  effect  of  the  legislation  of 
Augustus  which  is  referred  to  by  Pomponius?  Was  Augustus 
attempting  to  give  a  monopoly  to  the  jurisconsulti  who  had  obtained 
authority  from  himself,  to  render  opinions  which  should  be  bind- 
ing upon  the  judex;  or  was  he  trying  to  strengthen  the  position 
of  the  jurisconsulti  by  compelling  the  jtidex  to  follow  the  opinions 
of  those  to  whom  such  authority  was  given?  The  text  of  Pom- 
ponius reads  as  if  such  authority  were  permissive  only;  as  if  no 
attempt  was  made  to  pievent  jurisconsulti  who  had  not  obtained 
such  authority  from  giving  responsa.  Was  the  jus  respondendi 
given  to  a  very  few  of  ihe  jurisconsulti  or  was  it  given  to  any  one 
who  had  demonstrated  an  adequate  knowledge  of  the  law?  Be- 
tween the  legislation  of  Augustus  and  the  legislation  of  Hadrian 
was  the  judex  bound  to  follow  the  responsum  of  a  jurisconsultus 
to  whom  the  Emperor  had  given  authority  to  give  responsa? 
What  was  the  object  of  the  legislation  of  Hadrian?  Was  it  to 
make  the  responsum  of  the  authorized  jurisconsultus  binding  upon 
the  judex  in  that  particular  case;  or  was  it  intended  to  make  all 
responsa  of  all  authorized  jurisconsulti  precedents  which  must  be 
followed  by  the  judex  except  when  there  was  a  conflict  of  author- 
ity? If  we  select  the  proper  expressions  of  opinion  from  the 
different  historians,  we  can  see  the  jurisconsultus  on  the  one  hand 
as  devoid  of  oflBicial  position  and  of  power  to  give  responsa  which 
should  be  binding  upon  the  judex  down  to  the  reign  of  Hadrian, 
and  we  can  then  see  that  his  responsa  are  binding  only  in  the 
particular  case  in  which  they  are  given.  By  a  similar  selection 
of  other  expressions  of  opinion  we  can  see  a  jurisconsultus  who 
from  the  time  of  Augustus  had  power,  if  authorized  by  the  Em- 
peror, to  give  responsa  which  were  binding  upon  the  judex;  and 
who  had  power  from  the  time  of  Hadrian  to  give  responsa  which 
should  amount  to  precedents  and  which  should  be  binding  in  all 
future  cases. ^^    If  the  jurisconsultus  could  render  responsa  to  the 

^  For    the    final    breakdown    of  responsa  see  Erwin  Grueber  "  The  Decline  of 
Roman  Jurisprudence,"  7  L.  Quart.  Rev.  70. 

For  legislation  which  attempted  to  fix  absolutely  the  rank  and  authority  of  juristic 
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judex,  only  if  the  jurisconsuUus  had  been  authorized  by  the  Em- 
peror to  render  such  responsa,  and  if  their  responsa  thus  rendered 
were  absolutely  binding,  the  position  of  the  jurisconsuUus  at 
Roman  law  would  be  almost  identical  with  that  of  the  Judge- 
Advocate-General  in  mihtary  law. 

Whatever  these  differences  of  detail,  the  actual  difference  be- 
tween Roman  law  and  Anglo-American  law  on  this  point  is  rather 
apparent  than  real.  While  they  differed  sharply  upon  their  the- 
ories as  to  the  possessor  of  technical  legal  knowledge,  they  agreed 

writings  generally,  see  Muirhead,  Historical  Introduction  to  the  Private  Law 
OF  Rome,  2  ed.,  Pt.  V,  Chap.  I,  §  78,  p.  363-65.  Melville,  Manuel  of  the  PuiNa- 
PLES  of  Roman  Law,  2  ed.,  Pt.  I,  Chap.  I,  §  VIII,  pp.  42, 43.  Walton,  Historical  In- 
troduction TO  Roman  Law,  8,  Chap.  XXVI,  pp.  293-95.  Salkowski,  Institutes 
and  History  of  Roman  Private  Law  (Whitfield's  translation).  Introduction,  Pt.  II, 
§  9,  p.  58.  SoHM,  Institutes  of  Roman  Law  (Ledlie's  translation),  3  ed.,  Pt.  I,  Chap. 
II,  §  21,  pp.  118, 119.  Girard,  Short  History  of  Roman  Law  (translated  by  Lefroy 
and  Cameron),  Chap.  Ill,  §§  II  (II),  pp.  152,  153.  Kuhlenbeck,  Entwicklungsge- 
schichte  des  Romischen  Rechts,  Bk.  Ill,  Chap.  II,  §  4,  p.  350. 

"By  the  third  century  there  begins  a  decline  of  Roman  jurisprudence,  which  suffers 
a  rapid  decay  after  Diocletian.  Scientific  productive  activity  died;  the  responses  of 
the  jurists  ceased;  the  development  of  the  law  took  place  along  the  path  of  Imperial 
legislation  only.  Still  the  writings  of  the  great  past,  which  had  been  handed  down, 
preserved  their  binding  force.  The  lack  of  scientific  capacity  and  the  great  bulk  of 
the  juristic  Uterature  caused  an  uncertainty  in  practice  as  to  its  application.  What 
writings  were  in  force?  Those  of  the  authorized  jurists.  But  how  was  one  to  know 
by  this  time  whether  this  or  that  jurist  of  his  own  time  (centuries  ago)  had  acquired 
the  jus  respondendi?  This  and  other  similar  diflSculties  were  the  cause  of  a  statute  of 
Theodosius  II.  and  Valentinian  III.,  of  the  year  426,  by  which  the  sphere  of  the  valid 
juristic  writings  was  delimited,  and  at  the  same  time  their  validity  was  regulated  ac- 
cording to  external  facts,  in  accordance  with  the  notions  of  the  time.  Through  this 
so-called  law  of  citations,  the  validity  of  the  most  current  writings,  that  is  to  say, 
those  of  Papinianus,  Paulus,  Gains,  Ulpianus  and  Modestinus  were  confirmed  as 
pre-eminent;  but  with  the  exception  of  the  notes  of  Paul  and  Ulpian  to  Papinian, 
which  Constantine  had  already  prohibited.  These  notcB  were  to  remain  prohibited 
in  the  future  as  well.  Since  Gains  had  had  no  jus  respondendi  in  his  time,  this  was 
given  to  him  by  a  sort  of  ex  post  facto  confirmation,  since  his  writings  were  neverthe- 
less used  in  the  courts.  In  addition  to  these  five  jurists,  statutory  validity  was  to 
be  given  to  all  the  works  of  every  other  jurist,  to  which  a  reference  was  made  in  the 
works  of  one  of  the  five  thus  named.  To  go  into  details,  the  process  was  regulated 
as  follows.  If  all  these  jurists  were  of  the  same  opinion  with  reference  to  a  question, 
this  was  to  be  binding  Hke  a  statute.  In  case  of  a  divergence  of  opinion,  on  the  other 
hand,  that  view  should  prevail  for  which  a  majority  of  the  jurists  had  declared  them- 
selves. In  case  of  an  equal  division  of  authority,  that  view  was  to  prevail  which  Papi- 
nian {excellentis  ingenii  vir)  had  expressed.  In  case  he  had  not  expressed  himself  con- 
cerning this  question,  the  judge  was  finally  to  decide  according  to  his  own  views." 
CzYHLARZ,  Lehrbuch  der  Institutionen  des  Romischen  Rechtes,  §  II.  See,  also, 
Roscoe  Pound,  "Mechanical  Jurisprudence,"  8  Col.  L.  Rev.  605. 
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that  it  was  the  opinions  of  those  who  possess  technical  legal  knowl- 
edge and  whose  opinions  actually  determined  adjudicated  cases 
that  were  to  be  the  basis  of  further  growth  of  the  law. 

Military  law  like  Roman  law,  is  not  a  law  of  judicial  precedent. 
The  members  of  a  court-martial  are  not  supposed  to  know  the 
law  as  technical  experts.  If  they  possess  such  knowledge  it  is 
personal  and  not  ofl&cial.  Technical  and  expert  knowledge  of  the 
law  is  supposed  to  be  possessed  by  the  judge-advocate.  In  Eng- 
land the  judge-advocate  who  appears  at  a  court-martial  repre- 
sents the  Judge-Advocate-General  and  is  required  to  maintain  an 
entirely  impartial  position  as  the  legal  adviser  of  all  the  parties 
connected  with  the  trial,  as  well  as  the  legal  adviser  of  the  court. 
While  the  court  has  power  to  disregard  his  advice,  such  action 
is  highly  inadvisable.  The  court  should  be  guided  by  the  opin- 
ions of  the  judge-advocate  on  any  questions  of  law  or  procedure 
that  may  arise  during  the  trial  and  it  must  consider  the  grave 
consequences  which  may  result  from  a  disregard  of  legal  advice 
given  to  them  by  the  judge -advocate.^  The  judge-advocate  is 
not  the  prosecutor  and  his  position  as  an  impartial  adviser  is  not 
complicated  by  the  fact  that  he  is  ofl&cially  charged  with  the 
duty  of  conducting  the  prosecution. 

In  the  United  States  the  position  of  the  trial  judge-advocate 
is  somewhat  ambiguous.  He  has  charge  of  the  prosecution.  He 
is  bound  to  inform  the  prisoner  of  his  legal  rights  if  he  is  not  rep- 
resented by  counsel.  He  may  call  the  attention  of  the  court- 
martial  to  apparent  irregularities  in  proceedings  and  he  is  to  act 
as  the  legal  adviser  of  the  court  so  far  as  to  give  his  opinion  upon 
a  point  of  law  arising  during  the  trial  when  asked  for  by  the  court, 
but  not  otherwise.^^  Under  both  English  and  American  theories 
as  to  the  position  of  the  judge-advocate,  the  Judge-Advocate- 
General,  at  least,  is  the  oracle  of  the  law.  He  occupies  the  posi- 
tion which  originally  the  college  of  pontiffs  and  subsequently  the 
jurisconsuUi  occupied  in  Roman  law,  rather  than  the  position 
which  the  prosecuting  attorney  occupies  in  the  ordinary  adminis- 
tration of  criminal  justice.  While  provision  might  be  made  for 
preserving  the  opinions  of  every  judge-advocate,  at  every  impor- 

^  Pratt,  Military  Law,  19  ed.,  §  73,  p.  62. 

^  Manual  for  Courts-Martial  [U.  S.  Army]  (corrected  to  April  15,  1Q17),  para- 
graphs 95-103. 
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tant  court-martial,  this  is  not  done  as  a  matter  of  fact.  The 
opinions  of  the  Judge- Advocate- General  are  preserved  but  they 
are  not  published.  They  are  available  in  the  form  of  a  digest 
in  which  a  summary  of  abstract  rules  of  law  is  generally  given 
with  such  lack  of  detailed  statement  of  fact,  in  many  cases,  as 
to  prevent  the  application  of  the  abstract  principle  from  being 
discernible  readily.  This  digest  is  the  collection  of  responsa  of 
military  law  and  as  such  it  has  been  commented  upon  by  the 
different  text-writers  on  military  law.  These  opinions  as  a  rule 
are  treated  as  finalities  except  where  modified  subsequently  by 
statute. 

IV 

At  Anglo-American  law  it  has  become  settled  doctrine  that 
the  court  has  power  only  to  decide  each  case  as  it  is  submitted 
for  adjudication.  Judicial  power  is  distinguished  from  legislative 
power  and  the  declaration  of  law  for  the  particular  case  is  re- 
garded as  judicial  power  which  can  be  exercised  by  the  court. 
While  the  declaration  of  law  in  advance  for  similar  cases  which 
may  arise  in  the  future,  is  now  regarded  as  legislative  power  which 
is  outside  of  the  jurisdiction  of  the  court,  at  an  earlier  period  it 
once  seemed  as  if  a  different  view  of  this  matter  might  be  taken. 
The  year  books  occasionally  show  us  judges  who  feel  free  to  make 
ofl&cial  declarations  of  law  from  the  bench  as  well  as  to  draft  stat- 
utes. In  the  case  of  doubtful  or  disputed  points,  conferences  of 
judges  were  occasionally  held  and  resolutions  were  adopted  which 
were  intended  not  merely  to  decide  the  specific  case  but  to  lay 
down  broad  and  comprehensive  principles  by  which  analogous 
cases  could  be  decided.  Coke  seems  to  have  felt  that  as  a  common- 
law  judge  he  had  authority  to  take  part  in  making  such  resolu- 
tions. When  Coke's  rival  and  enemy.  Bacon  was  made  Lord 
Keeper  of  the  Great  Seal  of  England  and  took  his  place  in  Chan- 
cery, he  made  an  address  to  the  bar  in  which  he  avowedly  com- 
pared himself  to  a  Roman  praetor  as  the  officer  who  had  the  great- 
est affinity  to  the  jurisdiction  of  the  Chancellor;  and  in  which 
he  announced,  like  the  praetor,  how  he  would  use  his  jurisdiction.^ 

2*  2  Works  of  Francis  Bacon,  1844  ed.,  471,  et  seq.  1827  ed.,  Vol.  7,  244  et  seq. 
See  also  Kerly,  Historical  Sketch  of  the  Equitable  Jurisdiction  of  Chancery, 
102  et  seq.    U.  M.  Rose,  "Coke  and  Bacon:  The  Conservative  Lawyer,  and  the  Law 
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His  declaration  to  a  large  extent  dealt  with  procedure  and  prac- 
tice rather  than  substantive  law;  but  equity  has  persisted  even 
more  than  common  law  in  regarding  substantive  law  as  a  sort  of 
a  by-product  of  procedure  and  practice.  In  a  more  definite  and 
formal  way  Bacon  made  and  published  ordinances  for  the  better 
and  more  regular  administration  of  justice  in  the  Chancery,  which 
were  to  be  duly  observed,  saving  the  prerogative  of  the  court.^® 
How  far  Bacon  could  have  gone  in  developing  equity  by  his  seven- 
teenth-century views  of  the  praetor's  edict  if  he  had  continued 
to  occupy  his  office  for  a  sufficient  length  of  time,  must  always 
be  a  matter  of  conjecture.  His  fall,  to  which  his  virtues  con- 
tributed perhaps  more  than  his  vices,  prevented  him  from  devel- 
oping his  plans.  Subsequent  chancellors  have  felt  free  to  make 
rules  of  procedure  but  no  one  has  revived  his  attempt  to  pub- 
lish an  edict  upon  entering  into  office  in  which  should  be  set  forth 
the  manner  in  which  he  proposed  to  use  his  jurisdiction.  Two 
remnants  of  the  practice  of  framing  resolutions  and  deciding 
cases  in  advance  remain.  Occasionally  as  a  matter  of  conveni- 
ence, coordinate  judges  who  have  differed  on  matters  of  procedure 
of  substantive  law  meet  in  consultation,  and  attempt  to  adopt 
a  common  basis  of  decision,  so  as  to  prevent  the  misfortune  of 
having  two  similar  cases  decided  in  different  ways  because  of  the 
divergent  personal  views  of  the  judges  before  whom  the  questions 
may  happen  to  arise.  Under  some  constitutions,  provisions  have 
been  made  for  requiring  advisory  opinions  of  the  supreme  court 
upon  specific  points  of  law  before  litigation  actually  arises.^^ 
This  latter  method  of  declaring  the  law  is  so  at  variance  with 
our  common-law  ideas  that  the  attitude  of  the  courts  toward 
this  addition  to  their  powers  is  decidedly  hostile. 

In  Rome  the  downfall  of  the  kings  left  the  power  of  the  govern- 
ment and  administration  essentially  royal  in  its  nature,  but  di- 
vided among  the  consuls  and  the  other  officers  who  were  from 
time  to  time  created  as  successive  fines  of  intrenchment  when- 
ever the  old  aristocracy  was  forced  to  open  any  one  of  the  exist- 

Reformer."  31  American  L.  Rev.  i,  and  E.  M.  in  Law  Times  (London),  "  Francis 
Bacon:  Philosopher,  Law  Reformer,  Lord  Chancellor,"  40  American  L.  Rev.  28. 

*»  2  Works  of  Francis  Bacon,  1844  ed.,  479  et  seq. 

"  F.  Granville  Munson,  "The  Decision  of  Moot  Cases  by  Courts  of  Law,"  9  Col. 
L.  Rev.  667. 
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ing  offices  to  the  plebeians.  The  praetor  to  whom  the  adminis- 
tration of  justice  was  committed  possessed  therefore  a  portion  of 
the  imperium;  limited,  it  is  true,  but  pure  and  unalloyed  as  far 
as  it  went.  By  virtue  of  this  imperium,  on  taking  office  he  pub- 
lished an  edict  in  which  he  set  forth  the  actions  which  he  would 
allow.^^    While  each  praetor  probably  had  power  to  issue  an  edict 

2'  "The  administration  of  justice  was  vested  in  Rome,  during  the  earliest  period, 
in  the  King,  and  later  in  the  consuls.  In  the  year  387  a.  u.  c.  (367  b.  c.)  a  praetor 
(prcetor  urbanus)  was  created  by  the  side  of  consuls;  and  jurisdiction  in  proceedings 
between  Roman  citizens  (qui  inter  cives  jus  dicit)  was  assigned  to  him  as  a  special 
jurisdiction.  About  the  year  512  a.  u.  c.  (242  b.  c.)  a  second  praetor,  the  so-caUed 
pmtor  peregrinus,  was  created  to  whom  proceedings  between  non-citizens  (peregrini) 
as  well  as  proceedings  between  citizens  and  non-citizens  were  assigned  (qui  inter  pere- 
grines jus  dicit,  inter  cives  et  peregrines  jus  dicit).  In  addition  to  the  two  praetors  the 
aediles  curules  had  a  special  jurisdiction  in  Rome  in  disputes  of  the  market  place  (§  87). 
In  the  provinces  jurisdiction  was  in  the  hands  of  the  prefects. 

"These  judicial  authorities,  like  the  other  magistrates  of  Rome,  possessed  the^MS 
edicendi,  that  is  to  say,  the  right  to  make  binding  enactments  and  to  promulgate  them. 
They  did  this  by  announcing,  upon  their  entrance  into  their  oflSce,  for  the  guidance  of 
the  public  who  sought  justice,  the  principles  which  they  proposed  to  observe  in  ad- 
ministering justice  during  their  year  in  ofl&ce.  The  most  important  of  these  edicts 
are  those  of  the  praetors.  Our  legal  sources  contained  nothing  but  fragments  of  the 
edictum  pratoris  urbani,  for  which  reason  we  restrict  ourselves  to  these  in  our  subse- 
quent discussion. 

"The  beginnings  of  the  edict  go  back  to  an  early  period  of  time,  and  it  is  as  old  as 
the  office  of  the  prator  urbanus.  By  virtue  of  the  imperium  belonging  to  the  praetor, 
he  could  from  remotest  times  appoint  a  court  in  every  case,  which  was  not  regulated 
by  the  statutes  enacted  by  the  people  (outside  the  law),  as  it  might  be  needed;  and  he 
could  instruct  the  judex  appointed  by  him  by  way  of  commands,  under  what  pre- 
suppositions and  for  what  he  should  condemn  the  defendants.  The  judex  was  bound 
by  this  instruction  (formula),  which  was  the  emanation  from  the  power  of  command, 
which  was  contained  in  the  praetorian  imperium;  and  he  did  not  have  to  inquire  whether 
it  was  based  upon  a  statute  enacted  by  the  people  or  not.  He  had  merely  to  carry  out 
these  instructions;  and  he  had  only  to  investigate  to  see  whether  the  pre-suppositions, 
which  were  set  forth  in  the  instructions,  had  happened  or  not;  and  to  render  his  de- 
cision in  accordance  with  the  result  of  this  investigation.  In  this  way  it  was  made 
possible  for  the  praetor  to  fill  in  the  gaps  in  the  law  by  the  administration  of  his  im- 
perium and  to  come  half-way  to  give  judicial  validity  to  the  claims,  which  arose  out 
of  the  necessities  of  commerce  and  life,  claims  which  according  to  the  statutes  enacted 
by  the  people,  enjoyed  no  legal  protection;  and  especially  to  grant  new  actions;  to 
promise  these  in  advance  in  his  edict  upon  his  entrance  into  office;  and  to  establish  in 
his  edict  formulce;  which  were  appropriate  thereto.  Numerous  rights  of  action  owe 
their  existence  to  this.  Furthermore,  by  virtue  of  his  imperium,  the  praetor  also  had 
power  to  deny  judicial  enforcement  to  such  provisions  of  the  statutes  enacted  by  the 
people  as  had  become  obsolete,  or  to  join  them  to  further  pre-suppositions  established 
by  him.  Finally  since  the  reform  of  procedure  introduced  by  the  lex  Aebutia,  he  also 
had  to  draft  formula  of  action  suitable  for  the  claims  which  were  based  upon  the 
statutes  enacted  by  the  people;  and  to  set  them  forth  in  the  edict.     For  this  reason 
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absolutely  different  from  that  of  his  predecessors,  the  edict  was 
as  a  matter  of  fact  repeated  by  praetor  after  praetor,  with  only 

the  edict  necessarily  underwent  a  considerable  expansion.  The  jurist  Papinian  called 
these  different  purposes,  which  indeed  are  merely  hinted  at,  the  supplere,  corrigerer, 
adjuvare  jus  civile,  since  he  defines  the  law  which  is  based  on  the  praetor's  edict  as  the 
jus  qoud  prcBtores  introduxerunt  adjuvandi  vel  supplendi  vel  corrigendi  juris  civilis  gratia 
propter  utilitatem  publicam. 

"The  edict  was  a  result  of  the  official  power  of  the  praetor.  It  was  promulgated  by 
the  praetor  upon  his  entrance  into  office  as  the  program  of  his  activity;  it  was  in  force 
for  his  official  juris,diction  and  for  his  period  of  office.  For  the  latter  reason  it  was 
called  the  edictum  perpetuum  (annuum),  in  contradistinction  to  the  edicta  repentina, 
which  were  issued  for  purely  temporary  occasions.  His  edict  was  obligatory  upon  the 
prastor  himself  only  since  the  lex  Cornelia  687  A.  u.  c.  (67  b.  c).  At  the  expiration 
of  his  term  of  office  it  expired  automatically,  for  which  Cicero  calls  it  a  lex  annua. 
His  successor  promulgated  a  new  edict.  It  was  a  matter  of  course  that  in  his  edict  he 
reiterated  those  provisions  of  his  predecessors  which  had  been  found  adequate.  Thus 
a  solid  nucleus  of  successive  edicts  was  built  up,  which  constitute  the  chief  part  of 
these  edicts,  the  so-called  edictum  tralaticium.  The  actually  new  part  of  the  formally 
new  edict  was  limited  to  additions  of  greater  or  less  significance  {nova  clausula,  nova 
edicta). 

"  In  such  manner  the  praetorian  edict  formed  a  sort  of  codification  of  the  law,  which 
had  practical  validity,  since  only  that  could  be  regarded  as  having  practical  vaUdity 
which  had  back  of  the  power  of  the  praetor  as  the  upholder  of  his  jurisdiction.  This 
codification  had  the  inestimable  advantage  of  preserving  on  the  one  hand,  the  tradi- 
tional law  as  far  as  it  had  proven  itself  adequate;  and,  on  the  other  hand,  of  being  able 
to  meet  the  new  demands  of  a  progressive  society  very  easily,  because  of  its  annual 
renewal.  It  is  plain  that  on  accoimt  of  the  difficulty  of  legislation  by  the  comitia,  the 
center  of  gravity  of  legislation  for  private  law  shifted  over  to  the  edict.  The  law 
which  is  based  upon  the  edict  is  called  jus  honorarium,  or  jus  pratorium,  as  the  case 
might  be.  From  the  Roman  point  of  view  it  is  neither  lex  or  legis  vice.  Its  validity, 
in  contradistinction  to  the  lex  is  limited  as  to  place  to  the  jurisdiction  of  the  official; 
and  as  to  time,  to  his  period  of  office.  But  it  is  really  statutory  law  in  the  general 
sense,  as  discussed  above,  since  it  is  in  force  only  by  virtue  of  the  enactment  of  the 
official  and  not  in  the  least  as  customary  law. 

"  The  time  of  greatest  development  of  the  edict  lay  in  the  period  of  the  Republic. 
It  is  true  that  the  old  magistracies  with  their  jus  edicendi  survived  during  the  period 
of  the  Empire,  but  they  at  once  came  to  be  dependent  upon  the  princeps.  For  this 
reason  the  edict  became  rigid;  new  provisions  became  rare,  and  were  imdertaken  only 
in  accordance  with  the  approval  of  the  pnnceps  which  were  preiviously  obtained. 
Hadrian  caused  a  revision  of  aU  the  edicts  to  be  undertaken  by  the  jurist  Salvius 
Julianus,  about  which  we  have  scanty  information  from  reports  of  a  much  later  period. 
As  Justinian  tells  us,  the  Emperor,  by  means  of  a  senatus  consuUum  caused  the  forma- 
tion of  this  revised  edict,  which  included  the  edict  of  the  cediles,  and  the  provincial 
edict  as  well  as  the  praetorian  edict.  The  legal  character  of  the  edict  was  not  altered 
thereby  however.  It  was  still  in  force  from  that  time  on  as  the  edict  of  the  magistrate 
and  not  as  a  senatus  consultum.  This  senatus  consultum  had  an  administrative  signi- 
ficance only.  It  enacted  a  standard  edict  and  it  obhged  the  magistrates  to  proclaim 
this  alone  as  their  edict,  and  to  obtain  from  higher  authority  approval  of  such  amend- 
ments as  might  be  contemplated  by  them.    For  this  reason  the  edict  from  this  time  on 
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such  changes  and  modifications  as  experience  had  shown  to  be 
necessary.  It  thus  became  the  Uving  voice  of  civil  law.  This 
edict  with  the  commentaries  which  were  written  upon  it,  was 
one  of  the  growing  points  of  the  Roman  law. 

By  the  specific  provisions  of  the  Articles  of  War  the  President 
has  power  to  make  regulations  which  he  may  modify  from  time 
to  time  in  which  he  may  prescribe  the  procedure  including  modes 
of  proof  in  cases  before  courts-martial,  courts  of  inquiry,  mili- 
tary commissions,  and  other  military  tribunals.  Such  regulations 
must  not  be  contrary  to  the  Articles  of  War  or  inconsistent  with 
them,  and  they  must  be  laid  before  Congress  annually .^^  By 
virtue  of  this  power  the  President  has  declared  much  of  the  mili- 

is,  in  its  content,  only  the  expression  of  the  will  of  the  senate  and  the  Emperor;  while 
in  form,  it  still  remains  the  edict,  that  is  to  say,  the  law  which  proceeds  from  the  office 
of  the  magistrate.  But  even  under  these  conditions  it  is  formally  the  praetor  and  not 
the  senate  who  promises  actions,  exceptions,  etc. 

"  From  this  edict,  the  content  of  which  has  now  been  fixed,  and  which  in  this  sense 
is  the  perpetuum  edictum,  of  Hadrian,  there  has  been  borrowed  that  which  we  now  find 
in  Justinian's  codification  as  the  edict.  The  newest  and  best  attempt  to  restore  the 
edict  is  that  by  Lenel:  The  Edictum  Perpetuum,  1883,  ed.  II,  1907  (Bruns.  211  et  seq.)" 
CzYHLARZ,  Institutionen  des  Romischen  Rechtes,  §  8.  See  also  Muirhead,  His- 
torical Introduction  to  the  Private  Law  of  Rome,  2  ed.,  Pt.  III.  Chap.  II,  §  49, 
pp.  238-42.  Melville,  Manual  of  the  Principles  of  Roman  Law,  Pt.  I,  Chap.  I, 
§  s,  p.  24  et  seq.  Walton,  Historical  Introduction  to  Roman  Law,  2  ed.,  Chap. 
XXII.  Salkowski,  Institutes  and  History  of  Roman  Private  Law  (Whitfield's 
translation),  Introduction,  Pt.  II,  §  7,  pp.  34-36.  Sohm,  Institutes  of  Roman  Law 
(Ledlie's  translation),  3  ed.,  Pt.  I,  Chap.  II,  §  15,  p.  73  et  seq.  Kuhlenbeck,  Ent- 
wiCKLUNGSGESCHiCHTE  DES  RoMiscHEN  Rechts,  Bk.  II,  Chap.  Ill,  §  3,  p.  219  et  seq. 
GiRARD,  Short  History  of  Roman  Law  (translated  by  Lefroy  and  Cameron),  Chap. 
II,  §  II,  2  (II),  p.  80  et  seq.  Leage,  Roman  Private  Law,  ii  et  seq.  2  Cuq,  Les  In- 
stitutions JuRiDiQUES  des  Romains,  Bk.  I,  Chap.  II  (V),  p.  31  et  seq.  Esmarch, 
Romische  Rechtsgeschichte,  3  ed.,  Bk.  II,  Chap.  IV,  §§  93  et  seq.  Voigt,  Ro- 
mische  Rechtsgeschichte,  §  19.  For  the  revision  and  consolidation  of  the  per- 
petual edict  imder  Hadrian,  see  also  Muirhead,  Historical  Introduction  to  the 
Private  Law  of  Rome,  2  ed.,  Pt,  IV,  Chap.  I,  §  58,  pp.  289-91.  Salkowski,  Insti- 
tutes and  History  of  Roman  Private  Law  (Whitfield's  translation),  Introduction, 
Pt.  II,§ 8,  IV, p. 45.  Kuhlenbeck,  Entwicklungsgeschichte  des  Romischen  Rechts, 
Bk.  Ill,  Chap.  I,  §  I,  C,  p.  293.    Voigt,  Romische  Rechtsgeschichte,  §  84. 

*'  Manual  for  Courts-Martial  [U.  S.  Army]  (corrected  to  April  15,  191 7), 
paragraphs  198,  199;  Thirth-eighth  Article  of  War  (Rev.  Stat.  U.  S.,  §  1342). 

If  the  growing  movement  to  confer  upon  the  courts  ample  power  over  pleading, 
practice  and  procedure;  and  to  reduce  legislation  on  these  points  to  the  minimum, 
succeeds,  our  courts  will  have  some  resemblance  to  the  praetor's  court  when  he  de- 
termined the  formula  which  was  submitted  to  the  judex.  The  early  common-law 
judges,  before  the  day  when  their  practice  had  stiffened  by  precedent,  exercised  a 
similar  power,  as  Holdsworth  sees  it.  See  W.  S.  Holdsworth,  "The  Year  Books," 
22  L.  Quart.  Rev.  360,  369. 
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tary  law  in  advance.  In  the  Manual  for  Courts-Martial  the  chap- 
ter on  Evidence  ^°  prescribes  the  modes  of  proof  which  includes 
rules  of  admissibility  for  witnesses  and  other  evidence.  This 
chapter  is  not  in  the  form  of  a  statute  but  rather  in  the  form  of 
a  text  book.  It  refers  to  the  Digest  of  the  Opinions  of  the  Judge- 
Advocate-General,  to  cases  which  have  been  decided  by  federal 
and  state  courts,  to  text  writers,  and  to  statutes.  Principles 
are  illustrated  by  hypothetical  cases.  We  have  here  an  instance 
in  which  at  military  law  the  President  as  Commander-in-Chief 
lays  down  in  advance  broad  principles  of  law  which  are  but  a 
modification  of  the  common-law  rules  of  evidence,  not  for  any 
specific  case  but  for  all  cases  which  may  arise  in  the  future  and 
which  may  involve  the  application  of  such  principles. 

V 

In  discussing  the  resemblances  of  military  law  to  Roman  law, 
no  reference  has  been  made  to  its  content.  There  is*  but  little 
in  common  between  a  criminal  code  which  makes  scourging  and 
crucifixion  its  ordinary  punishments  and  one  which  forbids  pun- 
ishment by  flogging,  branding,  marking  or  tattooing;  and  which 
imposes  death  as  a  penalty,  but  without  torture  or  degradation, 
except  as  conviction  of  crime,  may  amount  to  a  declaration  of 
an  existing  degradation.  The  early  English  Articles  of  War,  no 
doubt,  were  much  more  savage  in  their  nature  than  modem  Eng- 
lish or  United  States  articles  and  more  like  Roman  law,  but,  even 
for  them,  there  is  Httle  need  to  invoke  any  theory  of  direct  bor- 
rowing. It  is  quite  Ukely  that,  in  view  of  the  relation  of  the  King 
of  England  to  his  continental  possessions,  some  continental  ideas 
upon  military  law  were  embodied  in  the  English  Articles  of  War. 
It  is  probable  that  as  far  as  he  could,  the  King  ordained  the  same 
Articles  of  War  for  his  army  whether  in  England  or  on  the  Con- 
tinent, and  whether  it  was  raised  in  England  or  in  Aquitaine. 
If  the  continental  military  codes  influenced  the  content  of  the 
early  English  Articles  of  War  and  if  they  cause  the  slightest  in- 
fusion of  Roman  ideas,  it  was  probably  the  debased  popular 
Roman  law  man  and  not  the  classic  law.^^ 

'"  Manual  for  Courts-Martial  [U.  S.  Army]  (corrected  to  April  15,  1917), 
paragraphs  194-289. 

"  Interesting  collections  of  Military  Ordinances  and  Codes  are  to  be  found  in 
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Our  problem,  however,  is  not  one  of  the  content  of  military 
law  but  one  of  its  form  and  its  methods  of  growth.  What  ex- 
planation can  we  give  of  the  origin  of  this  alien  intruder  into 
our  law?  Why  has  miHtary  law  burned  what  the  common  law 
has  adored,  and  why  has  it  adored  what  the  common  law  has 
burned?  Why  has  military  law,  in  its  method  of  developnltiit, 
differed  from  the  common  law  and  agreed  with  the  Roman  law, 
on  every  point? 

The  theory  of  direct  borrowing  has  the  same  place  in  compar- 
ative law  that  Noah's  Flood  once  had  in  geology.  It  is  a  first 
aid  to  all  difl&culties,  and,  if  our  knowledge  is  sufficiently  limited, 
it  will  explain  all  our  troubles.  Sometimes,  moreover,  it  is  the 
correct  theory  as  tested  by  further  investigation  into  the  facts. 
Shall  we  invoke  it  here?  It  is  an  explanation  that  is  obvious  and 
simple,  but  it  gives  no  aid  to  the  solution  of  this  puzzle.  The 
stream  of  responsa  had  ceased  to  flow  and  the  praetor's  edict  had 
become  petrified  some  three  centuries  before  Justinian's  com- 
pilation and  a  thousand  years  before  any  influence  upon  English 
military  law  could  have  been  exerted.  Those  who  administered 
military  law  probably  had  no  idea  of  the  method  by  which  Roman 
law  had  grown.  At  the -revival  of  the  study  of  Roman  law,  the 
Digest  was  thought  of  rather  as  •  Justinian's  legislation  than  of 
a  summing  up  in  an  enucleated  form,  of  the  result  of  centuries 
of  gradual  growth. 

Is  this  a  case  in  which  like  causes  have  produced  like  results 
in  different  ages,  separated  in  time  by  hundreds  of  years;  and 
in  different  places,  separated  in  space  by  hundreds  of  miles?  In 
both  cases  we  have  an  Aryan  race  of  marked  genius  for  law,  and 
organized  on  a  military  basis;  for  Rome  was  a  military  state, 
and  in  England,  miUtary  law  existed  solely  for  the  government 
of  the  army.  In  both  cases  we  have  the  administration  of  a  for- 
mal technical  law  and  not  the  administration  of  popular  custom 
in  a  tribal  assembly.  In  both  cases  we  have  the  administration 
of  this  technical  formal  law  by  a  court  which  is  not  a  perma- 
nent court,  and  which  is  not  a  technically  trained  body  organized 

WiNTHROP,  Military  Law  and  Precedents,  2  ed.,  appendices  I  to  XVT  inclusive; 
in  Grose,  Military  Antiquities  Respecting  a  History  of  the  English  Army. 
Early  codes  are  also  given  in  whole  or  in  substance  in  Clode,  The  Administration 
of  Justice  under  Military  and  Martial  Law. 
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primarily  for  the  purpose  of  adjudicating  cases.  In  both  cases 
the  court  does  not  know  the  law  in  theory,  and  frequently  does 
not  know  it  in  fact.  The  key  to  the  development  of  military  law 
is  probably  to  be  found  in  the  position  of  the  Judge-Advocate- 
General.  The  fact  that  the  Judge-Advocate-General,  and  not  the 
commanding  officer  of  the  court-martial  was  the  trained  legal 
expert,  has  caused  the  Judge-Advocate-General  to  take  the  place 
in  military  law  which  in  Roman  law  was  occupied  by  the  juris- 
consuUus;  while  the  commanding  officer  who  has  power  to  con- 
vene the  court-martial  roughly  takes  the  place  of  the  praetor;  and 
the  court-martial  itself  takes  the  place  of  the  judex. 

Back  of  this  is  another  question  for  the  student  of  compara- 
tive law.  Is  the  Roman  method  of  declaring  and  developing 
law,  the  normal  method  of  the  Aryan  when  he  rises  above  the 
tribal  custom  into  technical  law?  The  development  of  political 
authority  in  England  caused  a  partial  separation  of  powers.  The 
very  essence  of  military  organization  is  a  concentration  of  powers. 
The  fundamental  idea  of  the  administration  of  government  in 
Rome  was  the  imperium;  now  concentrated  in  the  person  of  the 
king;  now  scattered  among  the  different  high  officers  of  Rome; 
and  finally  concentrated  again  in  the  hands  of  the  emperor.  Is 
it  the  concentration  of  military  power  in  the  hands  of  the  Presi- 
dent as  Commander-in-Chief  which  has  resulted  in  his  exercise 
of  authority  to  declare  law  in  advance?  Has  the  development 
of  law  in  England,  departed  from  the  normal  method  that  Rome 
followed  because  of  its  political  and  constitutional  history?  Has 
equity  followed  this  distorted  method  of  development  of  the  com- 
mon law  because  of  its  desire  to  follow  the  analogies  of  the 
common  law  except  as  far  as  this  might  be  inconsistent  with  the 
peculiar  and  essential  principles  of  equity?  Is  our  enormous 
mass  of  judicial  precedent  and  the  sharp  separation  between  the 
law  which  is  made  by  legislation  and  the  law  which  grows  by 
judicial  decision,  a  part  of  the  price  which  we  have  to  pay  for 
democracy?  Roman  law  developed  in  a  manner  more  symmet- 
rical and  with  better  coordination  than  our  own,  although  the 
symmetry  of  Roman  law  is  more  apparent  than  it  is  real.  But 
Rome  was  at  all  times  an  autocracy  although  the  autocratic  power 
was  sometimes  put  in  commission  among  a  number  of  different 
officers.     Can  we  work  out  a  means  of  developing  our  own  law 
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so  as  to  secure  a  comprehensive  and  symmetrical  development 
like  that  of  the  Roman  law  and  at  the  same  time  so  as  to  pre- 
serve the  life  and  vigor  of  an  industrial  democracy?  Are  co- 
ordination and  cooperation  between  the  legislative  power  and  the 
judicial  power  inconsistent  with  free  government?  Is  it  possible 
to  secure  a  centralization  of  administration  which  will  give  us 
a  symmetrical  development  of  our  law,  and  at  the  same  time 
to  avoid  such  a  centralization  as  will  result  in  autocracy? 

Democracy  is  entitled  to  the  best  of  law.  It  needs  it.  Does 
a  comparison  of  Roman  law  and  of  military  law  tend  to  show 
that  after  all  we  must  elect  between  that  which  is  most  nearly 
ideal  in  its  method  of  development  and  that  which  can  develop 
in  harmony  with  democratic  institutions?  It  is  to  be  hoped  that 
we  do  not  have  to  make  this  election.  If  possible,  let  us  choose 
the  advantages  of  both.  To  those  of  us  who  have  been  striving 
for  a  means  of  seeking  a  simpler,  freer  development  of  our  law, 
these  questions,  however,  present  new  complications.  If  we 
cannot  secure  a  coordination  between  the  legislative  and  the 
judicial,  together  with  a  comprehensive  and  symmetrical  develop- 
ment of  our  law,  and  at  the  same  time  preserve  our  free  govern- 
ment and  our  democracy,  shall  we  not  prefer  our  unwieldy  jumble 
of  judicial  precedent  and  legislation  to  any  other  system  of  law 
however  symmetrical,  uniform  and  comprehensive  it  may  be? 

Many  of  us  have  for  the  last  year  and  a  half  been  teaching 

military  law  as  a  patriotic  duty.    May  we  not  also  learn  from  it 

a  valuable  lesson  in  comparative  law? 

Wm.  Herbert  Page. 
University  or  Wisconsin. 
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INDIRECT   ENCROACHMENT   ON   FEDERAL 

AUTHORITY   BY   THE   TAXING  POWERS 

OF   THE   STATES.!    VI 

n.   Regulations  of  Interstate  Commerce  {continued) 

2.  Taxes  not  Discriminating  Against  Interstate  Commerce  (continued) 

C.     Taxes  on  Acts,  Occupations,  or  Income. 

OpHIS  study  has  now  reached  a  point  where  the  remaining  cases 
-■-  can  most  profitably  be  considered  under  the  somewhat  omni- 
bus rubric  chosen  for  this  section.  We  have  seen  that  the  Supreme 
Court  has  not  been  meticulous  in  inquiring  whether  the  statute 
under  which  a  tax  is  imposed  calls  it  a  tax  on  property  or  on  a  fran- 
chise or  on  capital  stock  or  "on  the  corporation  itself."  If  a  rose 
by  another  name  would  smell  sweeter,  it  has  sometimes  been  re- 
christened  and  found  sweet  enough  to  accept.  "Literal  adherence 
to  particular  nomenclature  should  not  be  allowed  to  control  con- 
struction in  arriving  at  the  true  intention  and  effect  of  state 
legislation,"^  observed  Chief  Justice  Fuller  in  a  passage  already 
quoted.^  In  spite  of  the  rule  that  earnings  from  interstate  commerce 
may  not  be  taxed  directly,  such  earnings  have  been  accorded  recog- 
nition in  assessing  the  amount  of  taxes  on  privileges  or  property. 
Most  of  the  cases  have  dealt  with  valuations  that  regarded  a  capi- 
talization of  net  earnings.^    But  Maine  v.  Grand  Trunk  Railway 

1  For  preceding  instalments  of  this  discussion  see  31  Harv.  L.  Rev.  321-72  (January, 
1918);  Ibid.,  572-618  (February,  1918);  Ihid.,  721-78  (March,  1918);  Ibid.,  932-53 
(May,  1918);  and  32  Harv.  L.  Rev.  234-65  (January,  1919). 

«  Postal  Telegraph  Cable  Co.  v.  Adams,  155  U.  S.  688,  700,  15  Sup.  Ct.  Rq).  268 

(1895). 

'32  Harv.  L.  Rev.  249. 

«  The  Delaware  Raibroad  Tax,  18  Wall.  (U.  S.)  206  (1873),  32  Harv.  L.  Rev.  236; 
Western  Union  Telegraph  Co.  v.  Massachusetts,  125  U.  S.  530,  8  Sup.  Ct.  Rep.  961 
(1888),  32  Harv.  L.  Rev.  239;  Massachusetts  v.  Western  Union  Telegraph  Co.,  141 
U.  S.  40,  II  Sup.  Ct.  Rep.  889  (1891),  32  Harv.  L.  Rev.  239;  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  11  Sup.  Ct.  Rep.  876  (1891),  32  Harv.  L.  Rev.  240; 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Backus,  154  U.  S.  439,  14  Sup.  Ct.  Rep.  1122 
(1894),  32  Harv.  L.  Rev.  244;  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Backus,  154  U.  S. 
421,  14  Sup.  Ct.  Rep.  1 114  (1894),  32  Harv.  L.  Rev.  248;  Western  Union  Telegraph 
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Co.,^  Erie  Railroad  v.  Pennsylvania  ®  and  Henderson  Bridge  Co.  v. 
Kentucky  ^  accepted  the  measure  of  gross  earnings,  some  or  all  of 
which  were  from  interstate  commerce. 

To  an  untutored  mind,  taxes  measured  by  gross  earnings  are  a 
form  of  income  taxes;  and  from  now  on  it  will  be  convenient  to 
treat  them  as  such,  no  matter  by  what  name  courts  or  legislatures 
may  choose  to  call  them.  It  will  help  towards  seeing  things  as 
they  are,  if  we  emulate  the  attitude  of  Mr.  Justice  Holmes  in  his 
illuminating  essay  on  "The  Path  of  the  Law,"^  in  which,  in  order 
to  point  to  the  distinction  between  law  and  morals,  he  looks  to  the 
mental  and  emotional  processes  of  the  "bad  man."  For  our  pur- 
poses we  may  invoke  that  more  estimable  person  whom  we  know 
as  the  "business  man."  This  pecuniary  creature  will  think  that 
he  is  taxed  on  his  income  when  his  tax  varies  directly  with  the  ups 
and  downs  of  his  income,  even  though  judges  and  scholars  may  as- 
sure him  that  he  is  taxed  on  something  entirely  different.  He  will 
be  primarily  interested  in  knowing  when  and  why  such  a  tax  must 
be  paid  and  when  and  why  it  can  be  escaped.  He  will  care  less 
what  such  a  tax  is  called  by  those  versed  in  legal  niceties  than  what 
its  effect  will  be  on  his  balance  sheet.  To  him,  at  least,  we  may  look 
for  forgiveness  for  such  imperfect  coordination  as  may  be  indulged 
in  by  treating  together  all  taxes  measured  by  income,  whether  they 
are  formally  taxes  on  income  or  taxes  on  occupations,  franchises  or 
property. 

For  a  decade  after  the  Ohio  Express  cases,®  there  was  compara- 
tive quiet  among  those  subjected  to  taxes  that  took  account  of 
earnings  from  interstate  commerce.  Parke,  Davis  b°  Co.  v.  Roherts^^ 
sustained  a  tax  on  that  part  of  the  capital  stock  of  a  foreign  cor- 
poration which  was  regarded  as  employed  within  the  state,  although 

Co.  V.  Taggart,  163  U.  S.  i,  16  Sup.  Ct.  Rep.  1054  (1896),  32  Harv.  L.  Rev.  248; 
Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194,  17  Sup.  Ct.  Rep.  305  (1897), 
166  U.  S.  185,  17  Sup.  Ct.  Rep.  604  (1897),  32  Harv.  L.  Rev.  251;  Adams  Express 
Co.  V.  Kentucky,  166  U.  S.  171,  17  Sup.  Ct.  Rep.  527  (1897),  32  Harv.  L.  Rev.  258, 
note  104. 

*  142  U.  S.  217, 12  Sup.  Ct.  Rep.  121  (1891),  31  Harv.  L.  Rev.  579-80, 32  Harv.  L. 
Rev.  242. 

*  158  U.  S.  431,  IS  Sup.  Ct.  Rep.  896  (189s),  32  Harv.  L.  Rev.  249. 
^  166  U.  S.  150,  17  Sup.  Ct.  Rep.  532  (1897),  Ibid.,  258,  note  104. 

8  10  Harv.  L.  Rev.  457-78. 

®  Adams  Express  Co.  v.  Ohio  State  Auditor,  note  4,  supra. 
K»  171  U.  S.  658,  19  Sup.  Ct.  Rep.  58  (1898). 
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the  corporation  was  engaged  partly  in  interstate  commerce  and  the 
tax  was  graduated  according  to  the  annual  dividends.  Mr.  Justice 
White  did  not  sit,  and  Justices  Harlan  and  Brown  dissented;  but 
their  objections  were  confined  to  what  they  regarded  as  a  dis- 
crimination against  interstate  commerce  because  the  tax  was  im- 
posed only  on  corporations  not  "wholly  engaged"  in  business 
within  the  state.^^ 

In  1900  the  court  unanimously  sustained  a  tax  on  the  total  capi- 
tal stock  of  a  domestic  corporation  owning  an  interstate  bridge, 
which  was  in  addition  to  a  tax  on  its  tangible  property .^^  Three 
years  later  Western  Union  Telegraph  Co.  v.  Missouri  ^^  sanctioned 
Missouri's  application  of  the  unit  rule  to  the  property  of  the  West- 
ern Union  within  the  state.  Mr.  Justice  Brewer  concurred  only 
in  the  result,  and  Justices  White  and  Peckham  dissented;  but 
whether  on  the  main  point  of  the  case  or  on  the  subordinate  one 
that  a  complaint  against  discriminatory  overvaluation  cannot  be 
raised  in  an  action  at  law,  does  not  appear,  as  there  is  no  dissenting 
opinion. 

Meanwhile  other  cases  had  sanctioned  assessments  of  property 
employed  in  interstate  commerce,  which  did  not  take  account  of 

"  The  majority  recognized  that  "if  the  object  of  the  law  in  question  was  to  impose 
a  tax  upon  products  of  other  States  while  exempting  similar  domestic  goods  from  taxa- 
tion, there  might  be  room  to  contend  that  such  a  distinction  was  constitutionally 
objectionable  as  tending  to  affect  or  regulate  commerce  between  the  States"  (171 
U.  S.  658,  662,  19  Sup.  Ct.  Rep.  58).  But  the  tax  was  said  not  to  be  directly  on  the 
articles  brought  into  the  state  or  on  their  sale,  nor  on  property  in  other  states.  It  was 
conceded  that  the  tendency  of  the  law  might  be  "  to  encourage  manufacturing  corpora- 
tions which  seek  to  do  business  in  that  State  to  bring  their  plants  into  New  York" 
{Ibid.,  665);  but  the  absence  of  any  distinction  between  domestic  and  foreign  cor- 
porations was  thought  to  cure  any  evil  lurking  in  this  design. 

The  majority  cannot  be  said  to  have  dealt  satisfactorily  with  the  contentions  of 
the  minority.  Mr.  Justice  Shiras  refers  to  the  Ohio  Express  cases  and  others  to  show 
"the  distinction  between  corporations  organized  to  carry  on  interstate  commerce, 
and  having  a  quasi-public  character,  and  corporations  organized  to  conduct  strictly 
private  business"  (Ibid.).  The  drug  concern  before  the  court  was  said  to  come 
within  the  doctrine  of  Paul  v.  Virginia,  8  Wall.  (U.  S.)  168  (1869),  and  Horn 
Silver  Mining  Co.  v.  New  York,  143  U.  S.  305,  12  Sup.  Ct.  Rep.  403  (1892),  and 
therefore  to  be  subject  to  the  arbitrary  power  of  the  state  with  respect  to  any 
exaction  on  its  local  business.  This  ground  of  the  decision  is  now  completely 
undermined  by  Looney  v.  Crane  Co.,  245  U.  S.  178,  38  Sup.  Ct.  Rep.  85  (191 7),  31 
Harv.  L.  Rev.  601-18. 

^  Keokuk  &  Hamilton  Bridge  Co.  v.  Illinois,  175  U.  S.  626,  20  Sup.  Ct.  Rep.  205 
(1900). 

"  190  U.  S.  412,  23  Sup.  Ct.  Rep.  730  (1903). 
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earnings.  Two  of  these  were  Colorado  ^'*  and  Utah  ^^  assessments 
of  refrigerator  cars,  which  determined  by  count  the  average  number 
of  cars  within  the  state  and  fixed  a  valuation  of  $250  per  car.  Two 
were  ad  valorem  assessments  of  interstate  bridges.^^  Western  Union 
Telegraph  Co.  v.  New  Hope  ^^  and  Atlantic  d*  Pacific  Telegraph  Co. 
V.  Philadelphia  ^^  sanctioned  Ucense  fees  on  telegraph  companies 
based  on  the  number  of  poles  and  of  miles  of  wire,  in  spite  of  the 
fact  that  it  was  conceded  that  the  exactions  might  yield  some  sur- 
plus over  the  cost  of  supervision  on  which  the  Hcense  was  pro- 
fessedly based.  The  state  and  municipal  requirements  sustained  in 
these  cases  make  it  clear  that  it  is  not  necessary  to  measure  property 
taxes  by  a  capitalization  of  earnings.  Since  it  is  feasible  to  assess 
cars  and  bridges  and  telegraph  Unes  in  ways  that  do  not  make  the 
tax  vary  with  the  income  from  their  use,  it  is  difficult  to  contest  the 
position  that  taxes  based  on  a  valuation  of  capital  stock  or  on  divi- 
dends or  gross  receipts  are  in  substance  a  species  of  income  taxes. 
The  sublimation  by  which  earnings  are  transmuted  into  a  valuation 
of  capital  stock  need  not  deceive  us. 

I.  Taxes  Measured  by  Gross  Receipts. 

There  is  no  dispute  that  gross  receipts  from  interstate  commerce 
are  not  taxable  directly  as  such.^^  The  Supreme  Court  will  not 
swallow  a  gross-receipts  pill  unless  it  is  fiction-coated.  Our  task 
is  to  discover  what  coating  is  necessary  to  make  it  palatable.  In 
the  section  on  taxes  on  privileges  we  have  already  dealt  with  Maine 
V.  Grand  Trunk  Railway  Co.,^  which  sustained  a  gross-receipts 

"  American  Refrigerator  Transit  Co.  v.  Hall,  174  U.  S.  70,  19  Sup.  Ct.  Rep.  599 
(1899). 

1*  Union  Refrigerator  Transit  Co.  v.  Lynch,  177  U.  S.  149,  20  Sup.  Ct.  Rep.  631 
(1900). 

16  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  Board  of  Public  works,  172  U.  S.  32, 19  Sup. 
Ct.  Rep.  90  (1898);  Henderson  Bridge  Co.  v.  Henderson  City,  173  U.  S.  592,  19  Sup. 
Ct.  Rep.  553  (1899). 

"  187  U.  S.  419,  23  Sup.  Rep.  204  (1903). 

1*  190  U.  S.  160,  23  Sup.  Ct.  Rep.  817  (1903). 

1^  Fargo  V.  Michigan,  121  U.  S.  230,  7  Sup.  Ct.  Rep.  857  (1887);  Philadelphia  & 
Southern  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct.  Rep.  1118  (1887); 
Western  Union  Telegraph  Co.  v.  Alabama  Board  of  Assessment,  132  U.  S.  472, 10  Sup. 
Ct.  Rep.  161  (1889);  Western  Union  Telegraph  Co.  v.  Texas,  105  U.  S.  460  (1881). 

*"  142  U.  S.  217, 12  Sup.  Ct.  Rep.  121  (1891),  31  Harv.  L.  Rev.  579-80,  32  Hakv.  L. 
Rev.  241. 
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tax  nominally  on  the  privilege  of  exercising  corporate  franchises 
within  the  state.  The  theory  of  the  majority  was  that  the  measure 
of  the  tax  did  not  matter,  as  the  state  had  absolute  and  arbitrary 
power  over  such  privileges  as  it  might  in  its  discretion  grant  or 
withhold.  In  1 910  this  theory  was  abandoned,^^  so  that  the  Maine 
case  must  now  find  some  other  leg  to  stand  on  or  must  fall.  We 
shall  see  that  the  necessary  prop  was  supplied  ^^  two  years  before 
the  original  foundation  was  destroyed. 

At  the  same  term  in  which  the  Maine  case  was  decided,  Ficklen 
v.  Shelby  County  Taxing  District  ^'  sustained  a  gross-receipts  tax 
without  the  justification  of  arbitrary  power  over  corporate  privi- 
leges. The  tax  was  not  in  terms  on  the  gross  receipts  and  thus  was 
distinguished  by  the  majority  from  taxes  levied  on  receipts  from 
interstate  commerce  "as  such."  Mr.  Justice  Harlan  was  the  only 
one  to  dissent.  He  insisted  that  receipts  from  interstate  commerce 
cannot  be  included  in  the  measure  of  any  tax  on  an  occupation.  He 
professed  to  believe  that  his  eight  colleagues  would  have  agreed 
with  him,  had  the  Taxing  District  expressly  required  that  a  Hcense 
to  do  a  general  commission  business  should  be  withheld  until  the 
applicant  had  paid  a  percentage  of  his  gross  commissions  from  inter- 
state sales  during  the  preceding  year.  The  different  method  which 
had  been  adopted  was  characterized  as  "a  very  clever  device  to 
enable  the  Taxing  District  of  Shelby  County  to  sustain  its  govern- 
ment by  taxation  upon  interstate  commerce."^* 

This  so-called  "device"  took  the  form  of  a  requirement  that  all 
who  desired  to  do  business  as  general  brokers,  etc.,  should  take  out 
a  license,  pay  a  fee  of  .$50,  and  in  addition  pay  ten  cents  for  every 
$100  of  capital  invested  in  the  business,  or,  in  the  absence  of  such 
invested  capital,  give  a  bond  conditioned  on  the  payment  of  two 
and  one  half  per  cent  on  the  gross  commissions  during  the  year  for 
which  the  license  was  desired.  Complainants  had  no  capital. 
They  had  given  the  required  bond.  It  chanced  that  the  business  of 
Ficklen  during  the  year  1887  had  consisted  entirely  of  negotiating 
interstate  sales,  and  that  nine-tenths  of  the  sales  and  commissions 

21  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  i,  30  Sup.  Ct.  Rep.  190  (1910); 
Pullman's  Palace  Car  Co.  v.  Kansas,  216  U.  S.  56,  30  Sup.  Ct.  Rep.  232  (1910). 

^  In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  28  Sup.  Ct.  Rep.  638 
(1908),  considered  infra,  385,  et  seq. 

»  i4i5  U.  S.  I,  12  Sup.  Ct.  Rep.  810  (1892). 

^  Ibid.,  28. 
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of  the  other  complainant  had  been  interstate.  Both  sought  a 
license  for  the  ensuing  year  without  fulfilling  the  obligation  as- 
sumed in  the  bond  given  the  preceding  year.  The  court  found  that 
the  subject  taxed  was  the  privilege  of  doing  a  general  brokerage 
business,  including  intra-state  as  well  as  interstate,  and  that  it  was 
therefore  taxable.  It  recognized  that  a  different  question  would 
have  arisen  if  the  complainants  "had  not  undertaken  to  do  a 
general  commission  business,  and  had  taken  out  no  licenses  therefore, 
but  had  simply  transacted  business  for  non-resident  principals." ^^ 
Here  obviously  is  the  simple  case  of  a  tax  on  local  business, 
measured  by  gross  receipts  from  all  business,  with  the  only  addi- 
tional element  that  this  measure  of  receipts  was  to  be  used  only  in 
case  the  business  was  done  without  capital.  Had  the  complainants 
seen  fit  to  employ  $100  of  capital,  they  would  have  paid  ten  cents 
each  instead  of  a  percentage  of  their  receipts.  This  element  in  the 
case  was  accorded  weight,  for  Chief  Justice  Fuller  remarked: 

"We  presume  it  would  not  be  doubted  that,  if  the  complainants 
had  been  taxed  on  capital  invested  in  the  business,  such  taxation  would 
not  have  been  obnoxious  to  constitutional  objection;  but  because  they 
had  no  capital  invested,  the  tax  was  ascertained  by  reference  to  the 
amount  of  their  commissions,  which  when  received  were  no  less  their 
property  than  their  capital  would  have  been."^^ 

It  is  to  be  noted,  however,  that  this  observation  appears  in  the 
final  paragraph  of  the  opinion,  and  that  the  preceding  discussion 
conveys  no  hint  that  the  tax  on  the  gross  receipts  would  not  have 
been  quite  as  proper  if  it  had  not  been  the  alternative  of  a  tax  on 
capital.  After  quoting  from  Mr.  Justice  Bradley's  opinion  in 
Philadelphia  &•  Southern  M.  S.  S.  Co.  v.  Pennsylvania  ^^  that  "the 
corporate  franchises,  the  property,  the  business,  the  income  of 
corporations  created  by  a  State  may  undoubtedly  be  taxed  by  the 
State,"  2^  Chief  Justice  Fuller  adds  that  "this  of  course  is  equally 
true  of  the  property,  the  business,  and  the  income  of  individual 
citizens  of  a  State."  ^^  And  later,  after  discussing  Maine  v.  Grand 
Trunk  Railway  Co.,  ^  he  declares: 

»  145  U.  S.  24,  12  Sup.  Ct.  Rep.  810  (1892). 
28  Ibid.,  24.  "  Note  19,  supra. 

^  122  U.  S.  326,  345,  7  Sup.  Ct.  Rep.  1118  (1887),  quoted  in  145  U.  S.  i,  22, 12  Sup. 
Ct.  Rep.  810  (1892). 
"^  Ibid.  »o  Note  20,  supra. 


380  HARVARD  LAW  REVIEW 

"Since  a  railroad  company  engaged  in  interstate  commerce  is  liable 
to  pay  an  excise  tax  according  to  the  value  of  the  business  done  in  the 
State,  ascertained  as  above  stated,  it  is  diflBicult  to  see  why  a  citizen 
doing  a  general  business  at  the  place  of  his  domicil  should  escape  pay- ' 
ment  of  his  share  of  the  burdens  of  municipal  government  because  the 
amount  of  his  tax  is  arrived  at  by  reference  to  his  profits.  "^^ 

The  Chief  Justice  insists  that  "this  tax  is  not  on  the  goods  or  on 
the  proceeds  of  the  goods,  nor  is  it  a  tax  on  nonresident  mer- 
chants," ^^  and  then  invokes  the  familiar  and  convenient  slogan 
that  "if  it  can  be  said  to  affect  interstate  commerce  in  any  way  it  is 
incidentally,  and  so  remotely  as  not  to  amount  to  a  regulation  of 
such  commerce."^' 

By  this  decision  Shelby  Coimty  appears  to  have  achieved  in- 
directly what  it  would  be  forbidden  to  attain  directly.  It  used 
receipts  on  which  it  could  not  impose  a  tax  as  the  measure  of  a  tax 
on  something  else.  It  was  on  the  nature  of  that  something  else 
that  the  court  fixed  its  attention.  Had  the  county  declared  that  no 
business  at  all  might  be  done  without  a  license,  a  broker  would  then 
come  within  the  fangs  of  the  law  by  doing  interstate  commerce 
alone,  and  the  tax  would  have  been  held  to  be  one  on  a  subject  that 
is  interstate  commerce  itself  .^^  But  here  it  was  the  broker,  and  not 
county,  that  wrapped  interstate  and  local  commerce  in  the  same 
package.  The  Chief  Justice  admonishes  Mr.  Ficklen  that  he  has 
only  himself  to  blame  for  his  predicament,  since  he  asked  for  a 
license  to  do  a  "general"  business,  and  did  not  restrict  his  pro- 
fessions to  interstate  business. 

"The  tax  was  not  laid  on  the  occupation  or  business  of  carrying  on 
interstate  commerce,  or  exacted  as  a  condition  of  doing  any  particular 
commission  business;  and  complainants  volimtarily  subjected  themselves 
thereto  in  order  to  do  a  general  business."^ 

"  14s  U.  S.  I,  24,  12  Sup.  Ct.  Rep.  810  (1892). 

^  Ibid.,  24. 

»  Ibid.,  24. 

"  Robbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592 
(1887);  Leloup  V.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  Rep.  1380  (1888);  Cnitcher  v. 
Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  Rep.  851  (1891);  Williams  v.  Talladega,  226  U.  S. 
404,  33  Sup.  Ct.  Rep.  116  (1912);  Barrett  v.  New  York,  232  U.  S.  14,  34  Sup.  Ct.  Rep. 
203  (1914).  In  all  but  the  first  of  these  the  complainant  was  engaged  in  local  as  well 
as  interstate  commerce,  and  was  therefore  taxable  under  a  statute  or  ordinance 
properly  drawn. 

»  I4S  U.  S.  I,  22,  12  Sup.  Ct.  Rep.  810  (1892). 
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Thi^s  the  court  preserved  the  fiction  that  interstate  commerce 
cannot  be  taxed,  and  contented  itself  with  finding  that  the  "subject " 
on  which  the  burden  was  imposed  was  not  interstate  commerce  and 
in  holding  that  therefore  a  tax  on  that  subject  is  not  a  tax  on  inter- 
state commerce. 

The  next  gross-receipts  taxes  to  come  before  the  court  were  ones 
imposed  by  North  Dakota  on  the  Northern  Pacific  Railroad.  A 
statute  of  1883  provided  that  "all  railroad  companies,  except 
railroads  operated  by  horse  power,  owned  and  operated  within  the 
territory,  should  pay  two  per  centimi  on  the  gross  earnings  of  their 
railroads  for  a  period  of  five  years,  and  thereafter  three  per  centum 
on  the  gross  earnings,  in  lieu  of  all  other  taxes  upon  said  railroads 
and  the  capital  stock.thereof ."  ^®  The  law  was  changed  in  1889  so 
as  to  give  the  road  the  option  of  paying  the  gross-earnings  tax  or 
of  having  its  property  subjected  to  ad  valorem  assessments  like  those 
on  other  property  in  the  state.  The  Northern  Pacific  accepted  the 
Act  of  1889,  but  did  not  pay  in  full  the  gross-earnings  tax  due  in 
that  year.  Some  of  its  lands  were  assessed  for  local  taxation,  and 
the  company  brought  a  bill  to  enjoin  their  sale  for  nonpayment  of 
the  tax.  Relief  was  denied  in  Northern  Pacific  R.  R.  Co.  v.  Clark  ^'' 
on  the  ground  that  the  company  had  no  standing  in  equity  until  it 
had  paid  what  was  due  under  one  or  the  other  of  the  two  modes  of 
assessment.  The  road  had  contended  that  it  was  liable  under 
neither.  It  argued  that  by  accepting  the  Act  of  1889  it  gained 
exemption  from  ordinary  taxation  on  its  lands,  and  that  it  was  ex- 
cused from  paying  the  gross-receipts  tax  by  reason  of  the  subse- 
quent repeal  of  the  statute  under  which  it  was  imposed.  The  court 
held,  however,  that  the  Act  of  1889  contemplated  no  exemption 
of  any  property,  but  merely  offered  two  optional  modes  of  assess- 
ment of  that  property.  Though  the  case  passed  on  no  constitu- 
tional question,  it  figures  in  the  family  tree  of  the  distinction 
subsequently  drawn  between  taxes  on  gross  receipts  in  addition 
to  other  demands  and  the  same  taxes  as  a  substitute  for  other 
impositions. 

Other  lands  of  the  railroad  had  been  sold  for  nonpayment  of 
local  taxes  assessed  prior  to  1889.    These  were  lands  not  adjacent 

**  Stated  by  Mr.  Justice  Jackson  in  Northern  Pacific  R.  R.  Co.  v.  Clark,  153  U.  S. 
252,  264,  14  Sup.  Ct.  Rep.  809  (1894). 
"  153  U.  S.  252,  14  Sup.  Ct.  Rep.  809  (1894). 
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to  the  right  of  way,  which  had  been  taxed  locally  on  the  assump- 
tion that  the  compulsory  gross-earnings  tax  imposed  by  the  law 
of  1883  was  in  heii  only  of  taxation  on  lands  which  actually  con- 
tributed to  the  earnings  through  their  use  in  the  business.  In 
McHenry  v.  Alford^^  the  receivers  of  the  road  brought  a  bill  to 
have  the  tax  deeds  declared  invalid,  since  the  gross-receipts  tax 
had  been  fully  paid.  The  purchasers  defended  on  the  grovmds 
that  the  gross-receipts  tax  had  no  bearing  on  the  local  taxation  of 
lands  not  adjacent  to  the  right  of  way  and,  further,  that  it  was  not 
a  valid  tax  and  so  could  not  operate  to  exempt  the  lands  from 
other  demands.  Neither  position  was  accepted  by  the  court,  al- 
though only  the  first  was  formally  passed  upon.  As  to  this  it  was 
declared  that,  since  the  lands  not  adjacent  to  the  right  of  way  had 
been  pledged  for  the  payment  of  bonds  issued  to  build  and  equip 
the  road,  and  thus  helped  to  make  the  earnings  possible,  their  re- 
lation to  the  road  and  its  operation  was  such  that  it  was  a  proper 
classification  to  include  them  in  all  the  property  of  the  company 
which  was  relieved  from  local  assessments  and  subjected  to  the 
gross-earnings  tax,  and  that  this  was  what  the  statute  intended.^' 

The  court  was  relieved  from  the  necessity  of  passing  explicitly 
on  the  question  whether  the  gross-earnings  tax  was  imconstitu- 
tional  as  a  regulation  of  interstate  commerce,  because  it  found 
that  the  Act  of  1889  was  in  the  nature  of  a  compromise  which,  when 
accepted  by  the  company  and  complied  with  to  the  extent  of  pay- 
ing all  arrearages  due  under  the  Act  of  1883,  operated  as  an  im- 
plied release  from  any  other  taxes  assessed  for  any  period  which 
the  gross-earnings  tax  covered.    Nevertheless  Mr.  Justice  Peckham 


"  168  U.  S.  651,  18  Sup.  Ct.  Rep.  242  (1898). 

*'  Mr.  Justice  Peckham  said  that  the  language  of  the  Act  of  1883  "gives  great  reason 
to  doubt  the  correctness  of  the  construction  which  would  levy  the  tax  upon  the  earn- 
ings derived  from  interstate  commerce"  (168  U.  S.  651,  670).  The  doubt  did  not  have 
to  be  resolved,  since  the  company  had  paid  all  that  had  been  assessed  against  it,  and 
could  not  be  in  a  worse  position  in  recovering  its  lands  because  of  the  chance  that  it 
might  have  paid  more  than  the  legislature  had  intended  to  exact.  The  construction 
of  Mr.  Justice  Peckham  is  strained  and  is  inconsistent  with  the  declaration  in  the  Act 
of  1889  which  reads:  "Any  company  which  has  not  compUed  with  the  provisions  of 
chapter  99  of  the  Session  Laws  of  1883  by  paying  all  taxes  claimed  on  ^oss  earnings, 
both  territorial  and  interstate,  or  by  filing  an  account  of  gross  earnings,  both  terri- 
torial and  interstate,  shall  prepare  and  file  such  account  in  the  manner  therein  pro- 
vided .  .  .  and  pay  one  half  of  the  entire  amount  due.  ..."  168  U.  S.  651,  656,  18 
Sup.  Ct.  Rep.  242  (1898). 
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intimated  rather  strongly  that  the  court  thought  the  tax  constitu- 
tional. This  he  did  by  way  of  distinguishing  it  from  those  declared 
invalid  in  Fargo  v.  Michigan  ^°  and  Philadelphia  &  Southern  Mail 
S.  S.  Co.  V.  Pennsylvania.^^    His  comment  is  as  follows: 

"  In  those  cases  there  was  a  distinct  tax  upon  the  gross  earnings  with- 
out reference  to  any  other  tax,  and  not  in  substitution  or  in  Heu  of  another 
tax,  while  in  this  case  the  act  plainly  substitutes  a  dififerent  method  of 
taxation  upon  the  property  of  the  railroad  company.  It  is  a  tax  upon 
the  lands  and  all  the  other  property  of  the  company,  but  instead  of 
placing  a  valuation  upon  the  lands  and  other  property,  and  apportioning 
a  certain  amount  upon  such  valuation  directly,  as  was  the  old  method, 
a  new  one  is  established  of  taking  a  percentage  upon  the  gross  earnings 
as  a  fair  substitute  for  the  former  taxes  upon  all  the  lands  and  property 
of  the  company,  and  when  it  is  said,  as  it  is  in  this  act,  that  the  tax  col- 
lected by  this  method  shall  be  in  lieu  of  all  other  taxes  whatever,  it 
would  seem  that  it  might  be  claimed  with  great  plausibility  that  a  tax 
levied  under  such  circumstances  and  by  such  methods  was  not  in  reality 
a  tax  upon  the  gross  earnings,  but  was  a  tax  upon  the  lands  and  other 
property  of  the  company,  and  that  the  method  adopted  of  arriving  at 
the  simi  which  the  company  should  pay  as  taxes  upon  its  property  was 
by  taking  a  percentage  of  its  gross  earnings."*^ 

A  gross-earnings  tax,  then,  is  a  property  tax,  if  it  is  imposed  in 
lieu  of  a  property  tax.  This  sounds  somewhat  like  sajdng  that  what 
is  exempted  is  taxed,  and  what  is  taxed  is  not  taxed.  By  a  little 
logodasdaly,  things  are  not  what  they  seem  to  be.  Since  taxes  on 
property  measured  by  receipts  are  valid,  and  taxes  on  receipts  are 
not  valid,  taxes  on  receipts  in  lieu  of  taxes  on  property  must  be 
called  taxes  on  property  in  order  to  sustain  them.  North  Dakota 
had  given  to  the  pertinent  section  of  the  law  of  1883  the  heading: 
*' Percentages  of  gross  earnings  to  be  paid  in  lieu  of  other  taxes."  ^^ 
The  Act  of  1889,  in  referring  to  taxes  "due  under  the  assessments 
under  said  law  of  1883,"  had  called  them  "taxes  on  both  territorial 
and  interstate  earnings."^  But  the  Supreme  Court  did  not  see 
its  way  clear  to  accept  the  designation  and  to  declare  that  taxes  on 
receipts  from  interstate  commerce  are  not  regulations  of  that  com- 

*"  Note  19,  supra. 

*^  Note  19,  supra. 

^  168  U.  S.  651,  671,  18  Sup.  Ct.  Rep.  242  (i 

«  Ibid.,  654. 

**  Note  39,  supra. 
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merce,  provided  there  is  no  exemption  of  intra-state  receipts  and 
provided  further  that  the  tax  is  in  substitution  for  and  not  in  addi- 
tion to  other  taxes.  This  would  have  been  a  more  direct  and 
realistic  solution  of  the  issue.  It  is  of  course  but  another  way  of 
stating  the  solution  actually  reached.  Whichever  way  the  doctrine 
is  stated,  there  still  remains  the  question  whether  a  gross-receipts 
tax,  where  there  is  no  property  to  exempt,  would  be  constitutional 
provided  it  can  be  called  something  else  than  a  tax  on  receipts  from 
interstate  commerce  "as  such,"  Ficklen  v.  Shelby  County  Taxing 
District  ^^  may  be  thought  to  answer  the  question  in  the  affirmative, 
provided  the  gross-earnings  tax  may  be  called  a  tax  on  a  local 
"occupation."  But  the  tax  sustained  in  that  case,  though  not  in 
lieu  of  a  property  tax,  was  in  default  of  one.  We  shall  consider 
later  whether  this  makes  a  difference. 

Though  the  Dakota  cases  did  not  definitely  pass  on  the  constitu- 
tional question,  its  final  settlement  was  not  long  delayed.  Wisconsin 
imposed  a  gross-receipts  tax  in  lieu  of  other  taxes  on  railroads  and 
its  demand  was  sustained  in  Wisconsin  &•  M.  Ry.  Co.  v.  Powers,'^^ 
decided  in  1903,  The  opinion  of  the  court  by  Mr.  Justice  Holmes 
was  devoted  almost  entirely  to  denying  the  contention  that  the 
tax  violated  contract  rights  of  the  complainant.  The  commerce 
question  was  given  this  terse  answer: 

"We  need  say  but  a  word  in  answer  to  the  suggestion  that  the  tax 
is  an  unconstitutional  interference  with  interstate  commerce.  In  form 
the  tax  is  a  tax  on  'the  property  and  business  of  such  railroad  corpora- 
tion operated  within  the  State,'  computed  upon  certain  percentages  of 
gross  income.  The  prima  facie  measure  of  the  plaintiff's  gross  income 
is  substantially  that  which  was  approved  in  Maine  v.  Grand  Trunk 
Railway  Co.,  142  U.  S.  217,  228.  See  also  Western  Union  Telegraph  Co. 
v.  Taggart,  163  U.  S.  1."  *'' 

The  Taggart  case  was  one  sustaining  a  tax  measured  by  the  value 
of  total  capital  stock.  The  Maine  case  proceeded  on  a  theory  of 
absolute  power  over  privileges  enjoyed  by  foreign  corporations. 
Neither  case  is  so  direct  an  authority  in  support  of  the  Wisconsin 
tax  as  is  the  decision  in  the  Ficklen  case  and  the  strong  dictum  in 
McHenry  v.  Alford.^^ 

'       *  Note  23,  supra. 

**  191  U.  S.  379,  24  Sup.  Ct.  Rep.  107  (1903). 
*''  Ibid.,  387-88.  «  Note  42,  supra. 
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Reference  has  already  been  made  ^^  to  the  difference  of  opinion 
among  the  judges  as  to  the  Texas  gross-receipts  tax  on  railroads 
that  came  before  the  court  in  Galveston,  H.b°  S.A.  Ry.  Co.  v.  Texas^^ 
in  1907 .  The  tax  was  imposed  on  all  railroads  whose  lines  lay  wholly 
within  the  state,  and  the  amount  demanded  by  the  law  was  a  sum 
"equal  to  one  per  cent  of  their  gross  receipts."  This  included  re- 
ceipts from  interstate  commerce,  since  roads  whose  termini  were  both 
within  the  state  nevertheless  carried  passengers  and  goods  destined 
for  extra-state  points  over  connecting  lines.  Mr.  Justice  Harlan 
for  the  minority  took  a  position  which  is  in  substance  in  flat  contra- 
diction to  the  one  he  elaborated  in  his  solitary  dissent  in  the  Ficklen 
case.  In  seeking  to  distinguish  the  Pennsylvania  gross-receipts 
tax  declared  unconstitutional  in  Philadelphia  b°  Southern  Mail 
S.  S.  Co.  V.  Pennsylvania  ^^  from  the  Texas  gross-receipts  tax  before 
the  court,  he  says: 

"Here  there  is  no  levying  upon  receipts  as  such  from  interstate  com- 
merce. The  State  only  measures  the  occupation  tax  by  looking  at  the 
entire  amount  of  the  business  done  within  its  limits  without  reference 
to  the  source  from  which  the  business  comes.  It  does  not  tax  any  part 
of  the  business  because  of  its  being  interstate.  It  has  reference  equally 
to  all  kinds  of  business  done  by  the  corporation  in  the  State.  Suppose 
the  State  as,  under  its  Constitution  it  might  do,  should  impose  an  income 
tax  upon  railroad  corporations  of  its  own  creation,  doing  business  within 
the  State,  equal  to  a  given  per  cent  of  all  income  received  by  the  corpora- 
tion from  its  business,  would  the  corporation  be  entitled  to  have  excluded 
from  computation  such  of  its  income  as  was  derived  from  interstate 
commerce?  Such  would  be  its  right  under  the  principles  announced  in 
the  present  case.  In  the  case  supposed  the  income  tax  would,  under  the 
principles  or  rules  now  announced,  be  regarded  as  a  direct  burden  upon 
interstate  commerce.    I  cannot  assent  to  this  view."  ^^ 

The  learned  dissentient  cites  no  authority  for  his  contention.  He 
argues  that  the  operation  of  the  tax  "on  interstate  commerce  is 
only  incidental,  not  direct,"  ^  and  points  out  that  the  state  con- 
stitution authorizes  the  imposition  of  occupation  taxes  on  corpora- 
tions and  natural  persons,  and  that  "the  plaintiff  in  error  is  a  Texas 

"  31  Harv.  L.  Rev.  583. 

"  210  U.  S.  217,  28  Sup.  Ct.  Rep.  638  (1908). 

"•^  Note  19,  supra. 

*2  210  U.  S.  217,  229,  28  Sup.  Ct.  Rep.  638  (1908). 

"  Ibid.,  229. 
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corporation."  ^^  Then  follows  the  indisputable  assertion  that  "it 
cannot  be  doubted  that  the  State  may  impose  an  occupation  tax 
on  one  of  its  own  corporations,  provided  such  tax  does  not  inter- 
fere with  the  exercise  of  some  power  belonging  to  the  United  States." 
The  absence  of  such  interference  is  predicated  on  the  analysis  that 
the  receipts  were  not  taxed  as  such,  but  were  merely  the  measure 
of  the  tax. 

With  Mr.  Justice  Harlan  agreed  Chief  Justice  Fuller  and  Justices 
White  and  McKenna.^^  The  majority,  who  held  the  tax  uncon- 
stitutional, consisted  of  Mr.  Justice  Holmes,  who  wrote  the  opinion, 
and  Justices  Brewer,  Peckham,  Day  and  Moody.  At  first  glance 
this  seems  a  strange  ahgnment,  for  Mr.  Justice  Brewer  had  been 
foremost  in  sustaining  property  taxes  measured  more  or  less  by 
income  in  part  from  interstate  commerce;  and  Justices  Harlan  and 
White  had  most  strenuously  opposed  such  a  measure.  Occupation 
taxes  measured  by  gross  receipts  seem  to  bear  much  more  directly 
on  interstate  commerce  than  does  a  property  tax  which  merely 
takes  account  of  the  value  contributed  by  net  earnings.  The 
mystery  may  be  thought  to  deepen  when  we  compare  the  division 
in  the  Galveston  case  with  that  in  the  Western  Union  case  ^  decided 
two  years  later.  Here  Justices  Harlan  and  White  return  to  their 
stand  against  allowing  a  state  to  do  indirectly  what  it  is  forbidden 
to  do  directly.  Justices  Brewer,  Day  and  Moody  join  them,  al- 
though in  the  Galveston  case  they  were  in  the  opposite  camp. 
Justices  Holmes  and  Peckham  favor  an  excise  tax  measured  by 
total  capital  stock,  but  oppose  an  occupation  tax  measured  by 
gross  receipts.  Only  Chief  Justice  Fuller  and  Mr.  Justice  McKenna 
seem  to  be  consistent  throughout.  They  supported  the  state  taxes 
in  all  the  cases  in  which  they  sat. 

A  closer  analysis  may  resolve  some  of  the  perplexity.  The  op- 
position of  Justices  Harlan  and  White  to  Ohio's  application  of  the 
unit  rule  to  express  companies  and  to  the  Kansas  tax  on  total 
capital  stock  is  based  largely  on  the  conviction  that  in  each  case 
the  state  was  reaching  after  values  not  attributable  to  business  or 
property  within  its  borders. ^^    This  opposition  is  not  inconsistent 

"  2IO  U.  S.  228,  28  Sup.  Ct.  Rep.  638  (1908). 
**  Ibid.,  228-29.  **  Note  21,  supra. 

"  See  32  Harv.  L.  Rev.  254.    Chief  Justice  Fuller  and  Justices  Brewer  and  Day 
dissented  in  Fargo  v.  Hart,  193  U.  S.  490,  24  Sup.  Ct.  Rep.  498  (1904),  which  upset  an 
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with  approval  of  the  Texas  tax  on  gross  receipts  from  business 
within  the  state,  where  the  evil  of  extraterritoriality  is  absent. 
Justices  Holmes  and  Peckham  based  their  approval  of  the  Kansas 
tax  on  the  theory  of  the  absolute  and  unlimited  power  of  a  state 
over  the  local  business  of  a  foreign  corporation/^  which  precludes 
inquiry  into  the  efifect  on  interstate  commerce  of  an  exercise  of 
that  absolute  power.  They  are  at  Uberty  to  question  the  Texas  tax, 
since  it  does  not  purport  to  be  an  excise  tax  on  a  privilege  completely 
within  the  power  of  the  state. 

The  remaining  apparent  shifts  of  opinion  demand  further  ex- 
planation. It  may  be  frankly  recognized  that  the  only  conceivable 
consistency  between  Mr.  Justice  Harlan's  disapproval  of  the  Maine 
excise  tax  and  the  Shelby  County  occupation  tax,  both  of  which 
were  measured  by  gross  receipts,  and  his  approval  of  the  Texas 
occupation  tax,  similarly  measured,  is  the  consistency  of  dissent. 
Since  Mr.  Justice  Brewer  opposed  him  in  all  three  cases,  these  two 
jurists  may  appear  to  be  exemplars  of  the  famous  political  leader 
who  was  said  to  have  caught  his  opponents  in  bathing  and  run  off 
with  their  clothes.  We  hasten  to  add  that  the  parallel  is  at  most 
an  intellectual,  and  not  a  moral,  one;  for  such  change  of  habili- 
ments as  was  effected  by  the  wearers  of  the  ermine  was  not  a  theft 
but  a  swap  which  appears  to  have  given  mutual  satisfaction.  Mr. 
Justice  Brewer's  approval  of  the  Maine  excise  on  gross  receipts 
and  his  disapproval  of  the  Texas  occupation  tax  on  such  receipts 
may  be  reconciled  on  the  ground  that  the  former  had  the  ostensible 
justification  of  a  tax  on  a  privilege  within  complete  state  control. 
But  this  justification  the  learned  justice  withheld  from  the  Kansas 
excise  on  total  capital  stock,  so  that  he  invites  us  to  seek  further 
for  his  line  of  thought.  This  quest  leads  us  to  the  arguments  of 
counsel  against  the  Texas  occupation  tax  and  to  the  acceptance  of 
those  arguments  in  the  majority  opinion  in  the  Galveston  case. 

Coimsel  for  the  railroad  apparently  make  no  effort  to  distinguish 
the  Ficklen  case  from  that  before  the  court.  This  case  is  naturally 
rehed  on  by  the  state,  but  it  is  not  mentioned  in  the  available  ab- 
stract of  the  brief  for  the  road.     To  the  Maine  case,  however, 

application  of  the  imit  nile  on  the  ground  that  the  total  capital  stock  taken  as  a  base 
included  the  value  of  a  large  amount  of  personal  property  in  other  states  not  used  in 
the  express  business  and  therefore  not  contributing  to  any  values  located  in  the  state. 
See  31  Harv.  L.  Rev.  772. 
"  See  ibid.,  585-88. 
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Messrs.  Garwood  and  Everts  devote  considerable  attention.  They 
insist  that  the  excise  there  sustained  was  like  that  considered  in 
Postal  Telegraph  Cable  Co.  v.  Adams  ^^  and  McHenry  v.  Aljord;^^ 

"that  is  to  say,  it  was  what  this  court  calls  a  commutation  tax  levied 
in  lieu  of  all  other  taxes;  and  therefore,  in  its  essential  nature,  a  property 
tax,  or  a  means  resorted  to  by  the  state  for  ascertaining  the  entire  value 
of  the  property  situated  in  the  state  and  not  otherwise  taxed."  ^^ 

As  distinguished  from  such  a  tax, 

"in  the  case  at  bar  the  state  has  aheady  assessed  and  equalized  for 
purposes  of  taxation  the  properties  of  the  plaintiff  in  error,  and  at  the 
time  of  the  levy  of  this  tax,  and  for  long  years  prior  thereto,  they  had 
paid  taxes,  and  were  paying  taxes,  to  the  state  upon  the  fuU  value  thus 
ascertained."  ^^ 

Counsel  later  seek  to  restrict  the  Maine  case  on  grounds  which 
apply  also  to  the  Ficklen  case,  though  that  inconvenient  decision 
is  not  mentioned.    They  argue  as  follows : 

"It  never  was  the  intention  of  the  justices  who  concurred  in  the 
decision  in  Maine  v.  Grand  Trunk  R.  Co.  ...  to  hold  that  a  state 
could  levy  an  occupation  tax  on  a  corporation  engaged  in  the  transporta- 
tion of  interstate  commerce,  or  could  levy  a  so-called  occupation  tax 
on  such  corporation,  and  ascertain  the  amount  thereof  by  a  percentage 
on  the  gross  receipts  of  the  interstate  and  foreign  commerce;  but  in  fact 
the  tax  was  there  sustained  as  a  property  or  commutation  tax  in  lieu  of 
all  other  taxation."  ^ 

It  is  clear  that  the  Maine  case  did  not  sanction  an  occupation  tax 
where  the  element  of  an  exercise  of  arbitrary  power  over  the  en- 
joyment of  corporate  privileges  was  lacking  or  not  relied  on.  But 
the  Ficklen  case  appeared  to  do  exactly  this.  In  the  Ficklen  case, 
the  opinion  was  flavored  slightly  with  the  thought  that  the  tax  was 
sort  of  a  substitute  for  a  property  tax;  but  in  the  Maine  case  the 

*'  Note  2,  supra.  In  February,  1904,  Professor  Joseph  H.  Beale,  in  criticising  the 
ground  on  which  the  main  case  was  placed  by  the  court,  suggested  that  a  "  more  ten- 
able ground  .  .  .  will  probably  be  found  in  the  later  case  of  Postal  Telegraph  Cable 
Co.  V.  Adams."  See  his  article  on  "The  Taxation  of  Foreign  Corporations,"  17  Harv. 
L.  Rev.  248,  263. 

*"  Note  38,  supra. 

"  52  L.  Ed.  1032. 

•2  Ibid. 

«*  Ibid.,  1033.  These  excerpts  from  the  briefs  are  not  contained  in  the  abstract 
printed  in  the  oflBcial  edition  of  the  reports. 
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point  was  not  mentioned  by  either  the  majority  or  the  minority. 
When  we  turn,  however,  to  the  Maine  statute,  as  printed  in  the 
margin  of  the  report  of  the  decision,^^  we  find  that  counsel  have 
correctly  analyzed  the  nature  of  the  tax  imposed.  From  this  it 
appears  that  all  buildings  of  the  road  and  all  land  and  fixtures  out- 
side of  its  located  right  of  way  were  taxed  locally,  and  that  this  tax 
and  the  excise  measured  by  gross  receipts  were  "in  lieu  of  all  taxes 
upon  such  railroad,  its  property  and  stock."  ^^  The  gross-receipts 
tax  was  the  only  one  levied  on  account  of  the  rolhng  stock,  the  land, 
ties  and  rails  on  the  right  of  way,  the  capital  or  intangible  property 
of  the  company  and  the  economic  interests  of  the  shareholders. 
From  the  amount  thus  received  by  the  state,  each  town  in  which 
stock  of  the  road  was  held  was  to  receive  an  amount  equal  to  one 
per  cent  on  the  par  value  of  such  stock. 

This  view  of  the  Maine  case  presented  by  counsel  is  accepted  by 
the  majority  of  the  court.  Mr.  Justice  Holmes  concedes  that  the 
case  "seems  at  first  sight  like  a  reaction  from  the  Philadelphia  and 
Southern  Mail  Steamship  Company  case."^^  He  adds  not  over- 
confidently:  "But  it  may  not  have  been."^^  Then  he  proceeds  to 
reinterpret  it: 

"The  estimated  gross  receipts  per  mile  may  be  said  to  have  been  made  a 
measure  of  the  value  of  the  property  per  mile.  That  the  effort  of  the 
State  was  to  reach  that  value,  and  not  to  fasten  on  the  receipts  from 
transportation  as  such  was  shown  by  the  fact  that  the  scheme  of  the 
statute  was  to  establish  a  system.  The  buildings  of  the  railroad  and 
its  lands  and  fixtures  outside  of  its  right  of  way  were  to  be  taxed  locally, 
as  other  property  was  taxed,  and  this  excise  with  the  local  taxes  were 
to  be  in  lieu  of  all  taxes.  The  language  shows  that  the  local  tax  was  not 
expected  to  include  the  additional  value  gained  by  the  property  being 
part  of  a  going  concern.  That  idea  came  in  later.  The  excise  was  an 
attempt  to  reach  that  additional  value.  The  two  taxes  together  may 
fairly  be  called  a  commutation  tax."  "^ 

Then  follow  references  to  Postal  Telegraph  Cable  Co.  v.  Adams  ^^ 
which  sustained  a  privilege  tax,  assessed  at  $1  per  mile  with  a 

«*  142  U.  S.  217,  218, 12  Sup.  Ct.  Rep.  121  (1891). 

«  Ihid. 

«  210  U.  S.  217,  226,  28  Sup.  Ct.  Rep.  638  (1908). 

"  Ibid. 

"  Ihid. 

8«  iSS  U.  S.  688, 15  Sup.  Ct.  Rep.  268  (1895).    See  32  Harv.  L.  Rev.  249. 
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maximum  of  $3,000,  in  lieu  of  other  taxes,  as  in  substance  a  property 
tax;  to  the  passage  in  McHenry  v.  Alford  ^°  which  is  quoted  on 
page  382,  supra;  and  to  a  portion  of  the  majority  opinion  in  the 
Ficklen  case  which  said  that  in  the  Maine  case 

"it  was  held  that  the  reference  by  the  statute  to  the  transportation 
receipts  and  to  a  certain  percentage  of  the  same,  in  determining  the 
amount  of  the  excise  tax,  was  simply  to  ascertain  the  value  of  the  busi- 
ness done  by  the  corporation,  and  thus  to  obtain  a  guide  to  a  reasonable 
conclusion  as  to  the  amount  of  the  excise  tax  which  should  be  levied."  ^^ 

Attention  should  be  called  to  the  fact  that  Mr.  Justice  Holmes 
did  not  refer  to  the  page  in  the  opinion  in  the  Ficklen  case  which 
suggested  that  the  occupation  tax  might  be  regarded  as  a  sub- 
stitute for  a  property  tax.^^  As  has  already  been  pointed  out,  the 
tax  imposed  on  Mr.  Ficklen  was  rather  in  default  of  a  property  tax 
than  in  lieu  of  one,  since  he  had  no  property  devoted  to  his  occu- 
pation and  so  escaped  nothing  else  by  paying  the  tax  on  gross 
receipts.  The  only  distinction  in  this  respe(it  between  the  Ficklen 
case  and  the  Galveston  case  is  that  the  railroad  did  have  property 
in  Texas  used  in  its  occupation  and  that  this  property  was  taxed. '^' 
On  this  ground  the  two  cases  may  be  distinguished,  so  that  it  cannot 
be  said  that  the  latter  overrules  the  former;  nor  does  the  opinion 
in  the  latter  attempt  to  reinterpret  the  former.  The  present 
health  of  the  Ficklen  case  will  be  diagnosed  later.^*  If  it  is  not  yet 
moribund,  the  scope  for  gross-receipts  taxes  is  somewhat  wider  than 
that  plotted  in  Mr.  Justice  Holmes'  reinterpretation  of  the  Maine 
case.  We  shall  inquire  later  whether,  in  order  to  impose  a  gross- 
receipts  tax,  there  must  be  some  other  recognized  subject  of  state 
taxation  which  is  exempted  from  other  burdens  than  the  payment 

^0  Note  38,  supra. 

"  145  U.  S.  I,  23,  12  Sup.  Ct.  Rep.  810  (1892),  referred  to,  but  not  quoted,  in  210 
U.  S.  217,  226,  28  Sup.  Ct.  Rep.  638  (1908). 

"  14s  U.  S.  I,  24,  12  Sup.  Ct.  Rep.  810  (1892).  This  passage  is  quoted  on  page 
379,  supra. 

"  Another  distinction  which  is  possibly  material  in  other  connections  is  that  the 
Shelby  Coimty  tax  was  only  on  those  who  desired  to  do  a  "general  business,"  while 
the  Texas  tax  was  on  all  railroads  whose  lines  lay  wholly  within  the  state.  The  Texas 
tax  would  fall  by  its  terms  on  such  a  corporation  which  confined  itself  to  interstate 
commerce.  As  a  practical  matter,  however,  this  distinction  is  negligible,  since  no 
railroad  whose  lines  lay  wholly  within  the  state  would  confine  itself  to  interstate 
commerce. 

''*  See  pages  409-16,  infra. 
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of  a  percentage  of  gross-receipts,  or  whether  it  is  sufficient  that  the 
gross-receipts  tax  is  not  a  drain  on  any  economic  interest  that  is 
making  other  contributions  to  the  state  treasury,  i.e.,  whether  a 
gross  receipts  tax  in  default  of  other  taxes  is  as  good  as  one  in  Heu 
of  them.^^ 

Another  question  that  presents  itself  is  whether  a  gross-receipts 
tax  must  be  in  Heu  of  all  taxation  on  tangible  property  or  some 
part  thereof,  or  whether  it  is  saved  from  sin  if  the  valuation  of  the 
tangible  property  does  not  include  its  value  as  part  of  a  "going 
concern,"  that  is,  does  not  include  the  contribution  of  the  business 
in  which  the  property  is  employed.  The  Galveston  case  does  not 
answer  this  question.  In  the  Maine  case  the  road-bed  and  rolling 
stock  contributed  nothing  to  the  state  except  the  excise  on  gross 
receipts.  In  the  Galveston  case,  no  property  of  the  road  went 
imassessed  because  of  the  gross-receipts  tax.  But  it  was  not  be- 
cause no  property  went  unassessed  that  Mr.  Justice  Holmes  distin- 
guished the  Texas  tax  from  that  of  Maine.  It  was  because  "  another 
tax  on  the  property  of  the  railroad  is  upon  a  valuation  of  that 
property,  taken  as  a  going  concern."  ^^  The  value  of  the  business 
had  already  been  reached  by  the  subjection  of  the  company's 
franchise  to  an  ad  valorem  tax  as  property.  This  value  of  the  busi- 
ness is  what  the  Supreme  Court  calls  the  "intangible  property." 
Texas  took  toll  from  this  intangible  property  by  a  tax  on  the  valua- 
tion of  the  franchise  and  by  the  gross-receipts  tax  as  well.    Plainly  a 

^*  See  pages  414-16,  infra. 

™  210  U.  S.  217,  228,  28  Sup.  Ct.  Rep.  638  (1908).  Italics  are  writer's.  In  the 
opinion,  this  passage  is  not  preceded  by  "because,"  but  by  the  statement:  "On  the 
contrary,  we  rather  infer  from  the  judgment  of  the  state  court  and  from  the  argimient 
on  behalf  of  the  state  that,"  etc.  In  the  opinion  of  the  state  court,  Judge  Brown,  in 
distinguishing  some  earlier  Texas  decisions,  said:  "The  fact  that  the  franchise  is  sub- 
jected in  this  state  to  an  ad  valorem  tax  as  property  does  not  miHtate  against  the  right 
to  tax  the  persons  or  the  corporations  using  that  property  as  an  occupation  any  more 
than  would  the  taxing  of  the  physical  property  of  the  railroads,  as  the  tracks,  right  of 
ways,  cars,  etc.,  operate  to  prevent  the  imposition  of  occupation  taxes  for  the  use  of 
them  as  instruments  of  transportation.  There  is  nothing  in  the  case  cited  which  in- 
timates a  prohibition  against  levying  an  occupation  tax  upon  the  company  which  may 
use  the  franchises  taxed  as  property.  As  well  might  it  be  held  that  an  ad  valorem  tax 
upon  a  storehouse,  fixtures,  and  goods  would  preclude  an  occupation  tax  upon  the  mer- 
chant for  pursuing  the  business  of  selling  goods."  State  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.,  100  Texas,  153, 172,97  S.  W.  71  (1906).  The  Texas  court  sustained  the  tax  on  the 
authority  of  the  Maine  case  and  of  the  Home  Insurance  case  on  which  the  Maine  case 
had  been  based.  The  later  legislation  and  judicial  decision  in  Texas  are  referred  to  in 
31  Haev.  L.  Rev.  762,  note  156. 
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different  question  would  have  been  presented  had  the  gross-re- 
ceipts tax  been  the  only  effort  to  draw  sustenance  from  the  "intangi- 
ble property,"  even  though  all  tangible  property  was  subjected  to 
ad  valorem  assessments. 

Henderson  Bridge  Co.  v.  Kentucky,'''^  decided  in  1897,  appears  to 
be  a  case  in  which  a  tax  on  the  "intangible  property"  of  an  inter- 
state bridge  company  was  assessed  by  capitaHzing  the  gross  receipts 
and  then  deducting  the  value  of  the  tangible  property.  The  majority 
did  not  notice  the  fact  that,  gross,  rather  than  net,  receipts  were 
used.  Chief  Justice  Fuller  contented  himself  with  saying  that  the 
authorities  cited  in  the  Ohio  Express  cases  sanctioned  the  method 
of  taxation  prescribed  by  the  Kentucky  statute,  and  that  the  tax 
was  not  on  the  interstate  business  carried  on  over  the  bridge,  be- 
cause the  company  did  not  carry  on  that  business  but  merely  re- 
ceived tolls  from  its  lessee,  thus  bringing  the  case  within  Erie 
Railroad  v.  Pennsylvania.''^ 

The  Erie  case  seemed  to  go  on  the  ground  that  tolls  received  for 
rental  were  not  receipts  from  interstate  commerce  although  the 
lessee  paying  the  tolls  was  engaged  in  interstate  commerce,  thus 
treating  rent  from  a  leased  railroad  like  rent  from  a  leased  ofl&ce 
building.  The  statute,  as  paraphrased  in  the  opinion  of  Mr.  Justice 
Shiras,  imposed  "a  tax  of  eight- tenths  of  one  per  centum  upon 
the  gross  receipts  of  said  company  for  tolls  and  transportation."  ^^ 
No  reference  is  made  in  the  statement  of  facts  or  in  the  opinion  to 
any  other  features  of  the  state  taxing  system.  Mr.  Justice  Shiras 
recognizes  that  receipts  from  interstate  commerce  cannot  be  taxed 
directly,  but  says  that  "the  tax  complained  of  is  not  laid  on  the 
transportation  of  the  subjects  of  interstate  commerce,  or  on  the 
receipts  derived  therefrom,  or  on  the  ^occupation  or  business  of 
carrying  it  on."  ^°  The  only  hint  that  the  tax  was  one  in  lieu  of  a 
property  tax  is  contained  in  the  succeeding  sentence  which  says: 
"It  is  a  tax  upon  the  corporation  on  account  of  its  property  in  a 
railroad,  and  which  tax  is  measured  by  a  reference  to  the  tolls 
received."  " 

In  the  Galveston  case  Mr.  Justice  Holmes  refers  to  this  passage 

''"'  Note  7,  supra. 

"  Note  6,  supra. 

'»  158  U.  S.  431,  435,  IS  Sup.  Ct.  Rep.  896  (189s). 

80  IbU.,  438. 

"  Ibid.,  439. 
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without  quoting  it,  seeming  to  imply  thereby  that  the  tax  in  the 
Erie  case  was  in  Ueu  of  others.  No  reference  is  made  to  the  Hender- 
son Bridge  case.  This  case  and  the  Erie  case  can  both  be  rested  on 
the  doctrine  that  receipts  from  rent  are  not  receipts  from  inter- 
state commerce.^^  In  the  Henderson  Bridge  case  the  receipts  were 
not  the  direct  measure  of  the  tax  on  intangible  property;  they  were 
merely  used  by  the  assessors  as  a  guide  in  fixing  the  value  of  that 
property.  Plainly,  therefore,  neither  of  these  cases  can  be  securely 
relied  on  to  support  the  contention  that  a  gross-receipts  tax  is  a 
good  substitute  for  an  assessment  of  the  intangible  property  of 
the  taxpayer,  even  though  no  tangible  property  has  been  re- 
lieved from  the  ordinary  ad  valorem  tax.  But  such  a  contention 
is  not  foreclosed  by  either  of  these  cases  or  by  the  Galveston 
case.  The  possible  distinction  between  taxes  on  gross  and  on 
net  receipts  will  be  considered  later  in  connection  with  the 
cases  dealing  with  the  net  income  taxes  of  Wisconsin  and  of  the 
federal  government.®' 

Those  who  before  1908,  when  the  Galveston  case  was  decided, 
had  struggled  in  vain  to  reconcile  the  decisions  on  the  subject  under 
consideration  may  still  remember  vividly  the  relief  afforded  by  Mr. 
Justice  Holmes'  opinion  in  that  case.  It  would  perhaps  be  too  much 
to  say  that  he  straightens  out  the  tangle ;  but  at  any  rate  he  tells  us 
what  methods  will  hinder  and  what  will  help  in  accomplishing  the 
task.  He  makes  it  clear  that  no  mechanical  logic  can  minister  to 
our  needs.  He  frees  us  from  the  tyranny  of  terms.  He  exposes 
the  assumption  that  there  is  any  magic  in  words.  He  tells  us  that 
"regulation"  is  a  word  of  art,  which  the  court  uses,  not  for  all  that 
regulates,  but  only  for  that  which  regulates  too  much  or  in  some 
disapproved  way. 

"It  being  once  admitted,  as  of  course  it  must  be,  that  not  every  law 
that  affects  commerce,  among  the  States  is  a  regulation  of  it  in  a  con- 
stitutional sense,  nice  distinctions  are  to  be  expected.  Regulation  and 
commerce  among  the  States  both  are  practical  rather  than  technical 
conceptions,  and,  naturally,  their  limits  must  be  fixed  by  practical 
lines."  84 

^  This  doctrine  appears  to  be  now  abandoned,  at  least  with  respect  to  rental  for  the 
use  of  cars  which  journey  in  interstate  commerce.  See  the  sentence  from  Mr.  Justice 
Van  Devanter  quoted  on  page  402,  infra. 

"  See  pages  415-16,  infra. 

w  210  U.  S.  217,  225,  28  Sup.  Ct.  Rep.  638  (1908). 
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The  absence  of  a  sharp  antithesis  between  the  taxes  that  have 
been  approved  and  those  that  have  been  condemned  is  frankly 
recognized : 

"As  the  property  of  companies  engaged  in  such  commerce  may  be 
taxed  .  •  .  ,  and  may  be  taxed  at  its  value  as  it  is  in  its  organic  rela- 
tions, and  not  merely  as  a  congeries  of  unrelated  items,  taxes  on  such 
property  have  been  sustained  that  took  account  of  the  augmentation  of 
value  from  the  commerce  in  which  it  was  engaged.  .  .  .  Since  the  com- 
mercial value  of  property  consists  in  the  expectation  of  income  from  it, 
and  since  taxes  ultimately,  at  least  in  the  long  run,  come  out  of  income, 
obviously  taxes  called  taxes  on  property  and  those  called  taxes  on  in- 
come or  receipts  tend  to  run  into  each  other  somewhat  as  fair  value  and 
anticipated  profits  run  into  each  other  in  the  law  of  damages.  The 
difficulty  of  distinguishing  them  became  greater  when  it  was  decided, 
not  without  much  debate  and  difference  of  opinion,  that  interstate  car- 
riers' property  might  be  taxed  as  a  going  concern."^ 

Then  follows  the  reinterpretation  of  the  Maine  case  and  a  quota- 
tion from  Postal  Telegraph  Cable  Co.  v.  Adams :^ 

"By  whatever  name  the  exaction  may  be  called,  if  it  amounts  to  no 
more  than  the  ordinary  tax  upon  property  or  a  just  equivalent  therefor, 
ascertained  by  reference  thereto,  it  is  not  open  to  attack  as  inconsistent 
with  the  Constitution."  " 

The  question  before  the  court  is  said  to  be  "  whether  this  is  such  a 
tax."  ^^  Mr.  Justice  Holmes  paves  the  way  for  an  answer  by  the 
following  recapitulation  and  analysis: 

"  It  appears  sufficiently,  perhaps  from  what  has  been  said,  that  we  are  to 
look  for  a  practical  rather  than  a  logical  or  philosophical  distinction.  The 
State  must  be  allowed  to  tax  the  property  and  to  tax  it  at  its  actual 
value  as  a  going  concern.  On  the  other  hand  the  State  cannot  tax  the 
interstate  business.  The  two  necessities  hardly  admit  of  an  absolute 
logical  reconciliation.    Yet  the  distinction  is  not  without  sense.    When  a 

85  2IO  U.  S.  225-26,  28  Sup.  Ct.  Rep.  638  (1908). 

**  Note  69,  supra. 

8^  155  U.  S.  688,  697,  15  Sup.  Ct.  Rep.  268  (1895);  quoted  in  210  U.  S.  217,  227,  28 
Sup.  Ct.  Rep.  638  (1908).  This  same  passage  from  the  opinion  in  the  Postal  Telegraph 
case,  together  with  what  immediately  precedes  it,  is  quoted  by  Mr.  Justice  Day  in 
United  States  Express  Co.  v.  Minnesota,  223  U.  S.  335,  347-48,  32  Sup.  Ct.  Rep.  211 
(1912).    See  page  402,  t»/ra. 

"  210  U.  S.  217,  227,  28  Sup.  Ct.  Rep.  638  (1908). 


I 


INDIRECT  ENCROACHMENT  ON  FEDERAL  AUTHORITY    395 

legislature  is  trying  simply  to  value  property,  it  is  less  likely  to  attempt 
to  or  effect  injurious  regulation  than  when  it  is  aiming  directly  at  the 
receipts  from  interstate  commerce.  A  practical  line  can  be  drawn  by 
taking  the  whole  scheme  of  taxation  into  account.  That  must  be  done 
by  this  court  as  best  it  can.  Neither  the  state  courts  nor  the  legislatures, 
by  giving  the  tax  a  particular  name  or  by  the  use  of  some  form  of  words, 
can  take  away  our  duty  to  consider  its  nature  and  effect.  If  it  bears 
upon  commerce  among  the  States  so  directly  as  to  amount  to  a  regu- 
lation in  a  relatively  immediate  way,  it  will  not  be  saved  by  name  or 
form."  89 

These  canons  were  not  difficult  to  apply  to  the  Texas  tax  before 
the  court.  The  value  of  the  property  as  a  going  concern  had  al- 
ready been  reached  by  other  taxes.  To  the  argument  of  counsel 
for  the  state  that  "'equal'  implies,  not  identity,  but  duality,"  ^° 
Mr.  Justice  Holmes  replied : 

"The  distinction  between  a  tax  'equal  to'  one  per  cent  of  gross  receipts 
and  a  tax  of  one  per  cent  of  the  same,  seems  to  us  nothing,  except  where 
the  former  phrase  is  the  index  of  an  actual  attempt  to  reach  the  property 
and  to  let  the  interstate  trafl5c  and  the  receipts  from  it  alone.  We  find 
no  such  attempt  or  anything  to  qualify  the  plain  inference  from  the 
statute  taken  by  itself."  ^^ 

The  tax  in  question  was  said  to  be  "merely  an  effort  to  reach  the 
gross  receipts,  not  even  disguised  by  the  name  of  an  occupation  tax, 
and  in  no  way  helped  by  the  words  'equal  to.'"  ^^  It  was  added 
that  "of  course,  it  does  not  matter  that  the  plaintiffs  in  error  are  do- 
mestic corporations  or  that  the  tax  embraces  indiscriminately  gross 
receipts  from  commerce  within  as  well  as  outside  of  the  State."  ^^ 

8»  210  U.  S.  227,  28  Sup.  Ct.  Rep.  638  (1908). 

'"  Ibid.,  223.   ' 

"  Ibid.,  227. 

«  Ibid.,  228. 

"  Ibid.,  228.  Mr.  Justice  Harlan,  on  behalf  of  the  minority,  implied  that  it  did 
matter  that  the  corporation  was  a  domestic  one,  for  he  says:  "The  plaintiff  in  error 
is  a  Texas  corporation,  and  it  cannot  be  doubted  that  the  State  may  impose  an  oc- 
cupation tax  on  one  of  its  own  corporations,  provided  such  tax  does  not  interfere 
with  the  exercise  of  some  power  belonging  to  the  United  States"  {Ibid.,  229-30). 
The  proviso  of  course  weakens  the  statement  in  logic,  if  not  in  judicial  psychology; 
but  later  on  page  229  in  the  passage  quoted  on  page  385,  supra,  the  dissenting  opin- 
ion invokes  the  supposition  that  the  state  might  impose  on  railroad  corporations  "of 
its  own  creation"  an  income  tax,  thus  again  implying  that  the  domesticity  of  the 
corporation  was  a  material  element  in  the  case. 

It  will  be  remembered  that  one  of  the  grounds  on  which  State  Tax  on  Railway 
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The  tax,  then,  was  on  the  interstate  business  and  not  on  the 
property  at  its  value  as  a  going  concern.  When  we  seek  for  the 
reason  why  this  tax  was  not  on  the  property  as  a  going  concern, 
we  find  that  it  is  because  there  was  another  tax  on  the  property  as 
a  going  concern.  The  reason  is  not  completely  satisfying.  Disre- 
garding w6rds  and  looking  to  substance,  we  do  not  readily  perceive 
why  one  tax  as  well  as  the  other  cannot  be  on  the  property  as  a 
going  concern,  nor  why  one  as  well  as  the  other  is  not  on  the  busi- 
ness. There  is  ample  reason  why  the  legitimacy  of  one  may  depend 
on  the  presence  or  absence  of  the  other,  and  there  is  no  just  ground 
for  complaint  because  the  court  picked  for  slaughter  the  one  that 
was  before  it.  Since  the  state  should  not  have  both,  but  either  would 
be  allowable  if  alone,  the  designation  of  the  good  and  the  bad  is 
wisely  determined  in  accordance  with  the  formal  Hne  of  demarca- 
tion which  the  court  had  previously  estabUshed.  Mr.  Justice 
Holmes  correctly  states  the  traditional  theory  that  the  state  can 
tax  the  property  at  its  value  as  a  going  concern,  but  cannot  tax 

Gross  Receipts,  15  Wall.  (U.  S.)  284  (1872),  proceeded  was  that  the  corporation  was  a 
domestic  one,  and  that  this  ground  of  the  decision  was  not  overruled  in  the  Philadel- 
phia Steamship  case,  note  19,  supra.  In  1875,  Railroad  Co.  v.  Maryland,  21  Wall. 
(U.  S.)  456  (1874),  considered  in  31  Harv.  L.  Rev.  578-79,  sustained  a  charter  pro- 
vision requiring  an  interstate  railroad  corporation  to  pay  to  the  chartering  state 
semi-annually  one-fifth  of  its  total  gross  passenger  receipts.  Ashley  v.  Ryan,  153  U.  S. 
436, 14  Sup.  Ct.  Rep.  865  (1894),  31  Harv.  L.  Rev.  580-81,  and  Kansas  City,  M.  &  B. 
R.  R.  Co.  V.  Stiles,  242  U.  S.  in,  37  Sup.  Ct.  Rep.  58  (1916),  31  Harv.  L.  Rev.  599-600, 
sustained  charter  provisions  requiring  a  charter  fee  or  an  annual  excise  measured  by 
total  capital  stock.  The  idea  in  these  cases  seemed  to  be  that  a  state  can  put  any  price 
it  pleases  on  the  grant  of  a  charter  to  be  a  corporation.  International  &  G.  N.  Ry.  Co.  v. 
Anderson  County,  246  U.  S.  424,  38  Sup.  Ct.  Rep.  370  (1918),  however,  implies  that 
provisions  of  a  police  character  in  corporate  charters  may  by  reason  of  changed  con- 
ditions become  invalid  regulations  of  interstate  commerce. 

These  cases,  however,  do  not  bear  on  the  question  involved  in  the  Galveston  case, 
because  the  tax  there  in  issue  was  not  a  franchise  tax,  nor  was  it,  so  far  as  appears,  on 
the  statute  book  when  the  complainant  was  incorporated.  The  franchise  was  taxed  as 
property  under  another  statute.  Though  Texas  had  avoided  naming  the  "subject" 
it  had  selected  for  taxation,  it  had  by  selecting  certain  kinds  of  corporations  engaged 
in  a  certain  kind  of  occupation,  imposed  an  occupation  tax.  The  state  court  had 
called  it  an  occupation  tax,  and  had  strongly  implied,  if  not  specifically  declared,  in  a 
passage  in  the  opinion  immediately  preceding  that  quoted  in  note  76,  supra,  that  this 
construction  was  necessary  in  order  to  sustain  the  tax  under  the  state  constitution. 
The  exaction,  therefore,  had  to  stand  or  fall  as  an  occupation  tax,  quite  independentlv 
of  any  peculiar  power  of  a  state  over  its  own  corperate  creatures.  The  Philadelphia 
Steamship  case,  note  19,  supra,  at  pages  342-43,  shows  that  where  a  state  seeks  to 
justify  its  exaction  as  one  on  the  franchise  of  domestic  corporations,  it  must  clearly 
indicate  that  this  is  the  power  and  the  only  power  that  it  is  exercising. 
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the  interstate  business.  The  gross-receipts  tax  before  the  court 
did  not  profess  to  be  a  property  tax,  whereas  by  another  statute 
the  franchise  was  subjected  to  an  ad  valorem  tax  as  property.^* 
The  state  itself  had  chosen  to  call  one  a  property  tax  and  the  other 
something  else.  It  can  hardly  complain  that  the  court  accepts  its 
designations  in  choosing  which  one  to  reject,  and  decides  that  it 
is  less  Hkely  to  effect  injurious  regulation  of  interstate  commerce 
by  the  tax  which  it  calls  a  property  tax  than  by  the  one  which  is 
more  directly  on  interstate  receipts. 

This  traditional  theory,  as  Mr.  Justice  Holmes  announces, 
posits  two  necessities  that  do  not  admit  of  logical  reconciliation. 
This  is  because  a  tax  on  the  value  of  the  property  as  a  going  con- 
cern is  a  tax  on  the  value  of  the  going  concern,  and  the  value  of  the 
going  concern  is  the  value  of  the  business.  It  would  make  for 
simpUcity  and  directness  to  recognize  that  a  tax  on  the  value  of 
the  business  is  a  tax  on  the  business.  The  business  may  be  worth 
more  or  less  than  the  reconstruction  cost  of  the  property  less 
depreciation.  Where  the  property  has  no  alternative  uses,  its 
value,  whatever  its  cost,  cannot  exceed  the  value  of  the  business 
which  it  serves.  In  the  case  of  that  part  of  the  property  of  a  rail- 
road which  is  permanently  and  inseparably  devoted  to  the  business, 
it  would  be  difficult  if  not  impossible  to  find  its  value  except  through 
the  value  of  the  business.  But  this  does  not  apply  to  migratory 
cars  or  to  the  wagons,  horses  and  pouches  owned  by  the  express 
companies  in  Ohio.  With  respect  to  such  property  it  is  readily 
apparent  that  a  tax  on  the  value  of  the  property  as  a  going  concern 
is  a  tax  on  the  business.  This  conclusion  is  fortified  rather  than 
disguised  by  resort  to  the  notion  that  what  the  state  is  taxing  is 
"  intangible  property."  Intangible  property  has  a  famihar  connota- 
tion which  is  quite  distinct  from  the  enjoyment  or  anticipation  of 
business  profits. 

The  logical  nebule  which  the  opinions  have  exhaled  by  insisting 
that  taxes  on  business  were  taxes  on  something  else  was  by  no 
means  inevitable.  It  must  be  dispelled  before  we  can  see  clearly. 
It  is  a  legal  doctrine  that  a  state  cannot  tax  interstate  business,  but 
it  is  not  on  economic  fact.  We  might  have  been  saved  from  weari- 
some confusion  if  the  court  had  long  ago  declared  that  under  some  cir- 
cumstances and  by  some  methods  a  state  may  tax  interstate  business, 

**  See  note  76,  supra. 
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and  that  under  other  circumstances  and  by  other  methods  it  may 
not.  Such  a  declaration  would  have  turned  attention  more  directly 
to  the  circumstances  and  to  the  methods.  The  rules  of  law  might 
then  have  been  worked  out  on  matter-of-fact  lines  which  avoided 
logical  inconsistency  by  avoiding  fictions  and  the  semblance  of 
generality  when  the  generaUty  was  shadow  and  not  substance. 

We  have  already  considered  the  reasons  why  it  is  as  wise  and 
necessary  to  allow  the  states  to  tax  interstate  commerce  as  to  allow 
them  to  tax  property  employed  in  interstate  commerce.^^  Exemp- 
tion of  such  commerce  from  burdens  which  local  commerce  must 
bear  would  be  equivalent  to  a  bounty  on  interstate  commerce.  The 
withholding  of  such  a  bounty  from  interstate  commerce  ought 
not  in  wisdom  to  be  regarded  as  "a  regulation  of  it  in  a  constitu- 
tional sense."  But  the  court  must  be  zealous  to  restrain  the  states 
from  obtaining  revenue  from  extraterritorial  sources  or  from  im- 
posing cumulative  exactions  on  interstate  business  without  simi- 
larly burdening  all  local  business.  Owing  to  the  ubiquity  of  property 
taxation  and  to  the  fact  that  the  value  of  real  estate  and  of  stocks 
and  bonds  and  similar  obligations  bears  a  close  relation  to  the 
income  from  such  property,  a  state  "is  less  likely  to  attempt  to 
or  effect  injurious  regulation,"  when  it  "is  trying  simply  to  value 
property"  than  "when  it  is  aiming  directly  at  the  receipts  from 
interstate  commerce."  ^®  On  the  other  hand,  the  states  have  been 
more  sporadic  and  selective  in  their  impositions  on  occupations  and 
on  income.  They  must  therefore  be  held  to  strict  account  when 
they  tax  income  from  interstate  commerce.  They  must  estabHsh 
that  the  burden  is  a  general  and  not  a  discriminatory  one. 

The  court  is  satisfied  when  the  state  shows  that  the  income  is 
taken  as  a  fair  measure  of  the  value  of  property  assessed  for  taxa- 
tion, or  when  a  tax  on  income  is  in  substitution  for  a  tax  on  property. 
It  was  satisfied  in  the  Ficklea  case  when  gross  receipts  were  taxed 
in  the  absence  of  taxation  on  property  because  there  was  no  property 
to  tax.  It  has  been  satisfied  more  recently  with  a  state-wide  income 
tax  measured  by  net  rather  than  gross  receipts. ^^    In  the  presence  of 

"  32  Harv.  L.  Rev.  260-62. 

*  From  Mr.  Justice  Holmes'  opinion  in  the  Galveston  case,  quoted  on  page  394, 
supra. 

'^  United  States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321,  38  Sup.  Ct.  Rep.  499  (1918). 
See  pages  415-16,  infra. 
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these  safeguards  against  discrimination,  taxes  substantially  on  inter- 
state business  have  been  sustained.  Thus  the  state  may  aim  directly 
at  gross  or  net  receipts  from  interstate  commerce,  if  it  restrains 
itself  from  other  shots  at  the  same  economic  interest,  or  at  net 
receipts  if  it  aims  equally  at  all  receipts  from  all  sources  within  the 
state.  The  law  may  be  stated  in  this  way  with  little  or  no  fiction, 
word-juggling  or  logical  inconsistency.  Such  a  mode  of  statement 
has  the  further  advantage  that  it  throws  the  spotlight  on  the  "practi- 
cal lines"  by  which  the  limits  of  the  practical  conception  of  regu- 
lation are  fixed,  and  which  divide  all  factual  regulations  of  inter- 
state commerce  into  those  that  are,  and  those  that  are  not, 
regulations  of  that  commerce  "in  a  constitutional  sense." 

The  distinction  set  forth  in  the  Galveston  case  and  retroactively 
applied  to  the  earlier  cases  acquits  Mr.  Justice  Brewer  of  the  charge 
of  inconsistency.  The  gross-receipts  tax  of  which  he  disapproved 
was  in  addition  to  another  tax  on  the  same  business  value;  those 
which  he  favored  were  not.  This  distinction  is  the  basis  of  the 
difference  between  the  decisions  in  Meyer  v.  Wells,  Fargo  &*  Co.^^ 
and  United  States  Express  Co.  v.  Minnesota,^^  both  of  which  were 
rendered  on  February  19,  191 2.  Both  involved  gross-receipts  taxes 
on  nonresident  express  companies.  The  Texas  tax  held  invalid 
in  the  Meyer  case  was  declared  by  the  statute  to  be  "in  addition 
to  the  taxes  levied  and  collected  upon  an  ad  valorem  basis  upon  the 
property  and  assets  of  such  corporation."  ^°°  The  Minnesota  tax 
held  rightfully  exacted  from  the  United  States  Express  Company 
was  "in  lieu  of  all  taxes  upon  its  property."  ^°^  Both  decisions  were 
unanimous. 

The  greater  part  of  the  receipts  taxed  by  Minnesota  were  held 
not  to  be  from  interstate  commerce.  These  were  from  carriage 
between  points  within  the  state  over  a  route  which  passed  through 
a  portion  of  another  state.  The  state  court  had  subtracted  that 
portion  of  these  receipts  which  the  carriage  in  the  intervening  state 
bore  to  the  total  carriage.  Whether  such  deduction  was  necessary 
the  Supreme  Court  was  not  called  upon  to  say.  It  sustained  the 
balance  on  the  authority  of  Lehigh  Valley  R.  R.  Co.  v.  Pennsyl- 

"  223  U.  S.  298,  32  Sup.  Ct.  Rep.  218  (1912). 
"  223  U.  S.  335,  32  Sup.  Ct.  Rep.  211  (1912). 

100  223  U.  S.  298,  299,  32  Sup.  Ct.  Rep.  218  (1912). 

101  223  U.  S.  335,  339,  32  Sup.  Ct.  Rep.  211  (1912). 


400  HARVARD  LAW  REVIEW 

vania,^!^  on  which  the  state  court  had  relied.^"^  In  the  Lehigh  case, 
Pennsylvania  had  confined  itself  to  the  receipts  from  that  part 
of  the  transportation  which  took  place  within  its  borders,  so  that 
the  decision  does  not  affirm  that  it  could  not  have  used  the  receipts 
from  the  entire  journey .^^    Chief  Justice  Fuller  stated  that  the 

i"*  145  U.  S.  192,  12  Sup.  Ct.  Rep.  806  (1892). 

^^  State  V.  United  States  Express  Co.,  114  Minn.  346,  349-50,  131  N.  W.  489 
(1911).  Of  the  Lehigh  case,  Judge  Bunn  observed:  "It  perhaps  does  not  appear  as 
clearly  as  it  might  whether  the  recovery  in  that  case  was  allowed  for  the  entire  earn- 
ings, or  for  a  proportion  thereof  based  upon  the  mileage  within  the  state;  but  we 
interpret  the  decision  as  allowing  a  recovery  of  taxes  upon  that  proportion  of  the  earn- 
ings derived  from  the  carriage  wholly  within  the  state.  This  seems  to  us  the  safer 
rule,  and  avoids  any  question  of  taxing  interstate  commerce,  and  we  adopt  and  apply 
it  to  this  case.  Nine  per  cent  of  the  taxes  recovered  on  this  class  of  earnings  should 
be  deducted  from  the  amount  of  the  recovery"  (page  350). 

Judge  Bunn  is  warranted  in  finding  the  Lehigh  case  somewhat  deficient  in  clarity. 
From  the  statement  of  facts  it  appears  that  the  auditor-general  of  the  state  had  "  settled 
an  account"  with  the  company  for  its  taxes  on  gross  receipts,  which  accoimt  included, 
in  addition  to  receipts  from  carriage  entirely  within  the  state  and  from  carriage  be- 
tween two  termini  within  the  state  passing  en  route  through  another  state,  five  other 
classes  of  receipts  all  of  which  were  from  interstate  commerce,  with  the  possible  ex- 
ception of  class  three  which  was  made  up  of  receipts  from  "transportation  by  con- 
tinuous carriage  from  points  in  a  foreign  state  to  other  points  in  the  same  state  passing 
through  the  state  of  Pennsylvania."  The  other  receipts  taken  were  from  interstate 
commerce  originating  or  ending  in  Pennsylvania,  or  passing  through  Pennsylvania 
between  termini  in  two  other  states,  or  commerce  not  traversing  Pennsylvania  at  aU. 

In  all  instances  the  total  receipts  for  the  entire  carriage  were  taken,  and  this  amount 
was  then  reduced  to  a  fraction  which  corresponded  to  the  fraction  of  the  company's 
total  mileage  which  lay  within  the  state.  The  state  court  reheved  the  company  from 
any  inclusion  in  the  assessment  of  the  last  five  classes  enumerated.  So  far  as  appears, 
the  state  made  no  endeavor  to  amend  the  account  so  as  to  levy  on  all  the  receipts  in 
the  first  two  classes.  Plainly  there  was  no  necessity  that  it  should  restrict  itself  to 
less  than  all  of  the  receipts  from  commerce  wholly  within  the  state.  Its  use  of  the 
fraction  was  part  of  another  plan  which  the  state  court  frustrated.  It  is  evident, 
however,  it  was  only  the  fraction  of  the  receipts  from  commerce  between  points  in  the 
state  passing  through  the  intervening  state  that  came  to  the  Supreme  Court,  for  Chief 
Justice  Fuller  states  that  "the  tax  imder  consideration  here  was  determined  in  respect 
of  receipts  for  the  proportion  of  the  transportation  within  the  State  ..."  (145  U.  S. 
192,  201). 

•°*  The  natural  inference  from  the  opinion  of  Chief  Justice  Fuller  is  that  the  whole 
trip  was  an  intra-state  trip,  so  far  as  taxation  is  concerned,  since  he  answers  in  the 
negative  the  question  whether  "the  mere  passage  over  another  State  renders  that 
business  foreign,  which  is  domestic."  Ewing  v.  Leavenworth,  226  U.  S.  464,  33  Sup. 
Ct.  Rep.  157  (1913),  allowed  a  state  to  impose  a  flat  fee  on  this  kind  of  commerce. 
In  New  York  ex  rel.  Cornell  Steamboat  Co.  v.  Sohmer,  235  U.  S.  549,  35  Sup.  Ct.  Rep. 
162  (1915),  it  was  held  that  no  deduction  from  receipts  for  transportation  on  the 
Hudson  River  between  New  York  points  was  necessary  because  the  route  traversed 
water  within  the  jurisdiction  of  New  Jersey  or  because  the  tows  which  carried  the  com- 
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question  "is  simply  whether,  in  the  carriage  of  freight  and  passen- 
gers between  two  points  in  one  State,  the  mere  passage  over  the 
soil  of  another  State  renders  that  business  foreign,  which  is  domes- 
tic," ^°^  and  he  answered  that,  "we  do  not  think  such  a  view  can 
reasonably  be  entertained."  ^^ 

The  remaining  receipts  levied  on  by  Minnesota,  to  which  the 
United  States  Express  Company  objected,  were  from  that  part  of  in- 
terstate commerce  which  it  carried  on  within  Minnesota,  including 
carriage  to  or  from  points  within  the  state  and  carriage  through 
the  state  between  termini  in  other  states.  All  this  business  was 
received  by  the  complainant  at  a  point  within  the  state,  either  from 
the  shipper  or  from  connecting  carriers  in  other  states,  and  was 
delivered  within  the  state  either  to  the  consignee  or  to  a  connect- 
ing carrier.  For  some  reason  Minnesota  did  not  claim  taxes  upon 
such  interstate  receipts  "where  the  same  express  company  per- 
forms the  transportation  service  both  within  and  without  the 
State. "/°^    That  this  self-denial  was  imposed  by  benevolence  and 

merce  were  made  up  in  New  Jersey.  Whether  there  was  any  distinction  in  this  respect 
between  transportation  over  water  and  that  over  land  was  not  considered. 

In  the  case  of  land  transportation,  the  state  of  termini  has  been  forbidden  to  regulate 
the  rates  of  carriage  which  traverses  an  intervening  state.  Hanley  v.  Kansas,  etc. 
Ry.,  187  U.  S.  617,  23  Sup.  Ct.  Rep.  214  (1903).  The  state  is  also  forbidden  to  direct 
that  a  carrier  shall  ship  between  two  points  in  the  state  by  a  route  which  is  wholly 
within  the  state  rather  than  by  one  which  dips  into  another  state.  Northern  Pacific 
Ry.  Co.  :;.  Solum,  247  U.  S.  477,  38  Sup.  Ct.  Rep.  550  (1918).  On  the  other  hand, 
California  was  allowed  to  regulate  rates  for  carriage  between  two  points  in  the  state 
traversing  the  high  seas  en  route.  Wilmington  Transportation  Co.  v.  Railroad  Com- 
mission, 236  U.  S.  151,  35  Sup.  Ct.  Rep.  276  (1915).  See  editorial  notes  in  27  Harv. 
L.  Rev.  686,  and  28  Harv.  L.  Rev.  634.  Here  of  course  there  was  no  intervening  state 
whose  jurisdiction  was  in  any  way  interfered  with. 

The  Cornell  Steamboat  case,  supra,  if  applicable  to  land  transportation,  would 
allow  a  state  to  extract  revenue  from  receipts  from  transit  which  is  not  within  its  own 
police  protection  and  which  is  likely  to  cause  expense  to  its  neighbor  within  whose 
borders  it  takes  place.  In  the  Lehigh  Valley  case,  Chief  Justice  FuUer  thought  it 
important  to  say  that  "it  should  be  remembered  that  the  question  does  not  arise  as 
to  the  power  of  any  other  State  than  the  State  of  the  termini "  (page  202).  This  carries 
the  possible  implication  that  the  transit  in  the  intervening  state  is  interstate  commerce, 
so  far  as  its  powers  of  taxation  are  concerned.  Quite  aside  from  the  commerce  clause, 
a  grave  question  arises  whether  a  state  should  tax  receipts  from  extra-territorial 
transit.  The  difference  between  land  and  water  transportation  seems  sufficient  to 
warrant  the  restriction  of  the  Cornell  Steamboat  case  to  the  particular  kind  of  trans- 
portation there  before  the  court. 

1"*  145  U.  S.  192,  202,  12  Sup.  Ct.  Rep.  806  (1892). 

1"*  Ihid.,  202. 

1"^  223  U.  S.  335,  341,  32  Sup.  Ct.  Rep.  211  (1912). 
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not  by  the  Constitution  is  evident  from  Cudahy  Packing  Co.  v. 
Minnesota, ^^^  decided  last  April,  in  which  the  Supreme  Court  sus- 
tained a  similar  gross-receipts  tax  imposed  by  the  same  state  on 
receipts  earned  within  its  borders  from  refrigerator  cars  which  ran 
in  and  out  of  the  state. 

The  packing  company  which  owned  the  cars  received  a  "com- 
pensation or  rental"  ^°^  of  one  cent  a  mile  from  the  railroads  which 
transported  them,  and  paid  the  railroads  the  usual  tariff  rates  for 
the  transportation  of  its  own  products,  allowing  the  roads  to  carry 
the  products  of  others  on  the  return  trip.  Mr.  Justice  Van  Devanter 
concluded  his  opinion  by  saying  that,  "we  think  the  tax  is  not  dis- 
tinguishable from  that  sustained  in  United  States  Express  Co.  v. 
Minnesota,''^  "°  without  referring  to  the  fact  that  in  that  case  "the 
transportation  in  connection  with  such  shipments  outside  of  the 
state  of  Minnesota  was  performed  by  connecting  companies  other 
than  the  defendant."  "^  Nor  did  the  opinion  refer  to  the  possi- 
bility of  applying  the  point  made  in  Erie  Railroad  v.  Pennsylvania  "^ 
and  Henderson  Bridge  Co.  v.  Kentticky^^^  that  the  receipts  were 
from  rental  of  property  rather  than  from  interstate  carriage.  It 
stated,  however,  that  if  the  tax  "is  laid  on  the  earnings  as  such, 
they  being  derived  largely  from  interstate  commerce,  it  is  an  un- 
constitutional restraint  or  burden  on  such  commerce  and  void,"  "* 
thus  abandoning  the  doctrine  of  the  earlier  cases  without  noticing 
that  it  had  done  so. 

Both  of  these  Minnesota  taxes  were  treated  as  property  taxes 
measured  by  gross  receipts.  It  appears,  however,  that  from  all 
"receipts  for  business  done  within  the  State  by  such  company  in 
connection  with  other  companies"  the  United  States  Express  Com- 
pany was  allowed  to  deduct  "the  amounts  paid  for  transportation  to 
railroads  within  the  State."  "^  No  mention  of  this  concession  was 
made  in  Mr.  Justice  Day's  opinion.  From  the  Cudahy  Packing 
case  it  appears  that  the  railroads  were  allowed  to  deduct  their 

i«  246  U.  S.  450,  38  Sup.  Ct.  Rep.  373  (1918). 

"»  Ibid.,  451. 

"0  Ibid.,  456. 

"1  223  U.  S.  335,  341,  32  Sup.  Ct.  Rep.  211  (1912). 

"*  Note  6,  supra. 

^'*  Note  7,  supra. 

"*  246  U.  S.  4SO,  453,  38  Sup.  Ct.  Rep.  373  (1918). 

1"  223  U.  S.  335,  339,  32  Sup.  Ct.  Rep.  211  (1912). 
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payments  for  the  use  of  the  cars  from  their  "gross  earnings"  used  as 
the  measure  of  another  tax  not  before  the  court.  This  was  referred 
to  as  disclosing  "a  purpose  to  avoid  taxing  the  same  property 
twice  or  at  more  than  its  value,  measured  by  what  it  earns."  "® 
The  Cudahy  people  contended  that  the  cars  were  taxed  twice  because 
the  railroad  paid  on  their  earnings  to  them  less  the  one  cent  a  mile 
paid  as  rental,  but  Mr.  Justice  Van  Devanter  answered : 

"The  contention  apparently  assumes  that  the  receipts  from  such  ship- 
ments arise  solely  from  the  use  of  these  cars,  whereas  they  arise  in  part 
from  the  use  of  the  tracks,  locomotives,  fuel,  labor  and  the  like  pro- 
vided by  the  railroads.  Not  improbably  only  a  minor  part  is  fairly 
attributable  to  the  use  of  cars.  In  any  event,  the  company  has  an  in- 
terest in  the  car  line  which  yields  it  a  rental  of  one  cent  for  each  mile 
of  travel.  This  interest  is  taxable  and  the  State  values  it  for  that  pur- 
pose by  the  rental  received."  ^^^ 

It  is  obvious  that  a  gross-receipts  tax  on  selected  kinds  of  prop- 
erty may  be  used  as  a  device  to  tax  property  employed  in  interstate 
commerce  more  heavily  than  the  great  bulk  of  property  which  is 
assessed  by  the  ad  valorem  method.  Unless  some  curb  is  set  to  the 
rate  of  assessment  on  the  gross  receipts,  a  state  may  easily  extract 
from  interstate  commerce  more  than  its  proportional  contribution 
to  the  public  revenues.  The  court  has  appreciated  this  danger. 
In  the  United  States  Express  case  Mr.  Justice  Day  quotes  from 
the  opinion  in  Postal  Telegraph  Cable  Co.  v.  Adams  "^"^^  as  follows: 

"Doubtless,  no  State  could  add  to  the  taxation  of  property  according 
to  the  rule  of  ordinary  property  taxation,  the  burden  of  a  license  tax  on 
the  privilege  of  using,  constructing,  or  operating  an  instrumentality  of 
interstate  or  international  commerce,  or  for  the  carrying  on  of  such 
commerce;  but  the  value  of  property  results  from  the  use  to  which  it  is 
put,  and  varies  with  the  profitableness  of  that  use,  and  by  whatever 
name  the  exaction  may  be  called,  if  it  amounts  to  no  more  than  the  or- 
dinary tax  upon  property  or  a  just  equivalent  therefor,  ascertained  by 
reference  thereto,  it  is  not  open  to  attack  as  inconsistent  with  the 
Constitution."  "^ 

"«  246  U.  S.  450,  456,  38  Sup.  Ct.  Rep.  373  (1918). 

"7  /&^.,456. 

"*  Note  69,  supra. 

"9  155  U.  S.  688,  697-98,  15  Sup.  Ct.  Rep.  268  (1895);  quoted  in  223  U.  S.  335, 
347-48,  32  Sup.  Ct.  Rep.  211  (1912).  Italics  are  writer's.  Another  portion  of  Chief 
Justice  Fuller's  opinion  in  the  Postal  Telegraph  case  (not  referred  to  ty  Mr.  Justice 
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Mr  Justice  Day  then  adds : 

"  We  think  the  tax  here  in  question  comes  within  this  principle.  There 
is  no  suggestion  in  the  present  record,  as  was  shown  in  Fargo  v.  Hart, 
193  U.  S.  490,  that  the  amount  of  the  tax  is  unduly  great,  having  refer- 
ence to  the  real  value  of  the  property  of  the  company  within  the  State 
and  the  assessment  made."  ^^ 

The  evil  that  appeared  in  Fargo  v.  Hart  ^^^  was  necessarily  absent 
in  the  United  States  Express  case,  for  it  consisted  of  including  in 
the  total  value  of  property  assessed  by  the  unit  rule  a  large  amount 
of  property  outside  the  state  not  used  in  the  express  business  and 
therefore  not  properly  distributable  on  a  mileage  basis  among 
the  various  states  in  which  the  express  business  was  carried  on. 
The  unit  rule  was  not  used  in  taxing  the  United  States  Express 
Company,  since  its  transportation  in  question  was  confined  to  the 
limits  of  the  state.  The  only  objection  open  to  the  company  was 
that  the  rate  of  six  per  cent  on  the  gross  receipts  made  the  tax  rela- 
tively high  as  compared  with  general  property  taxation.  This 
objection  does  not  appear  to  have  been  made. 

The  point  was,  however,  urged  by  the  Cudahy  Packing  Company. 
It  appeared  that  the  average  number  of  cars  in  the  state  per  day 
ranged  from  ten  to  twelve  and  that  "the  cash  value  of  each  car,  as 
a  separate  article  of  tangible  property,  is  from  $700  to  $900."  ^^ 
The  contention  of  the  complainant  and  its  dismissal  is  stated  by 
Mr.  Justice  Van  Devanter  as  follows: 

"Because  the  usual  tax  rate  if  applied  to  the  cash  value  of  the  cars 
taken  separately,  would  result  in  an  appreciably  lower  tax,  it  is  insisted 
that  the  tax  imposed  is  in  excess  of  what  would  be  legitimate  as  an 
ordinary  tax  on  the  property.     But  the  contention  proceeds  on  an 

Day  in  the  United  States  Express  case)  bears  on  the  same  point:  "But  property  in  a 
State  belonging  to  a  corporation,  whether  foreign  or  domestic,  engaged  in  foreign  or 
interstate  commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on  the  corporation  on 
accomit  of  its  property  within  a  State,  and  may  take  the  form  of  a  tax  for  the  privi- 
lege of  exercising  its  franchises  within  the  State,  if  the  ascertainment  of  the  amount  is 
made  dependent  in  fact  on  the  value  of  its  property  situated  within  the  State  {the  exaction, 
therefore,  not  being  susceptible  of  exceeding  the  sum  which  might  be  leviable  directly  thereon), 
and  if  pajonent  be  not  made  a  condition  precedent  to  the  right  to  carry  on  the  bus- 
iness, but  its  enforcement  left  to  the  ordinary  means  devised  for  the  collection  of 
taxes."    15s  U.  S.  688,  696.    Italics  are  writer's. 

»»  223  U.  S.  335,  348,  32  Sup.  Ct.  Rep.  211  (1912). 

•21  Note  57,  supra. 

^  246  U.  S.  450,  452,  38  Sup.  Ct.  Rep.  373  (1918). 
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erroneous  assumption.  The  State  is  not  confined  to  taxing  the  cars 
or  to  taxing  them  as  separate  articles.  It  may  tax  the  entire  property, 
tangible  and  intangible,  constituting  the  car  line  as  used  within  its  limits 
and  may  tax  the  same  at  its  real  value  as  part  of  a  going  concern.  The 
record  makes  it  reasonably  certain  that  the  property,  valued  with  refer- 
ence to  its  use  and  what  it  earns,  is  worth  considerably  more  than  the 
cash  value  of  the  cars  taken  separately  —  enough  more  to  indicate  that 
the  tax  is  not  in  excess  of  what  would  be  legitimate  as  an  ordinary  tax 
on  the  property  taken  at  its  real  or  full  value."  ^^ 

An  interesting  variant  of  the  same  question  is  raised  in  the  Ohio 
Tax  cases.^^^  Before  the  decision  in  the  Galveston  case,  Ohio  had 
a  statute  under  which  railroads  were  required  to  pay  one  per  cent 
of  their  gross  earnings  from  all  commerce  within  the  state.  After 
the  Galveston  decision,  the  Ohio  law  was  amended  so  that  the 
gross-receipts  tax  was  limited  to  intra-state  receipts.  The  rate  on 
railroads  however,  was  increased  from  one  to  four  per  cent.  Coun- 
sel for  the  company  contended  that  this  increase 

"was  due  to  the  fact  that  it  was  conceived  that  about  three-fourths  of 
their  business  was  interstate,  and  that  therefore  a  tax  of  4%  on  the 
intrastate  earnings  would  be  about  equal  to  a  tax  of  1%  on  the  total; 
in  other  words,  that  the  £ax  rate  was  increased  fourfold  because  such 
utilities  were  engaged  in  interstate  commerce."  ^^^ 

The  argument  was  that  a  disproportionate  rate  on  the  intra-state 
receipts  of  companies  whose  business  was  preponderantly  inter- 
state was  in  effect  an  effort  to  tax  the  interstate  receipts. 

The  Ohio  tax  was  not  in  lieu  of  a  property  tax,  so  that,  in  view 
of  the  general  trend  of  recent  decisions,  there  was  strong  reason  to 
believe  that  the  court  would  hold  it  unconstitutional  if,  under  the 
guise  of  levying  on  receipts  from  local  commerce,  it  in  substance 
reached  those  from  interstate  commerce.  The  complaint  of  the 
companies  was  like  that  made  unsuccessfully  in  Pullman  Co.  v. 
Adams  ^'^  and  Allen  v.  Pullman's  Palace  Car  CoP"^  in  which  it  was 
urged  that  a  specific  tax  of  $3,000  and  a  tax  of  $100  plus  twenty-five 
cents  per  mile,  imposed  nominally  on  intra-state  commerce,  were  in 

^   246  U.  S.  455-56,  38  Sup.  Ct.  Rep.  373  (1918). 

"4  232  U.  S.  576,  34  Sup.  Ct.  Rep.  372  (1914). 

»26  Ihid.,  592. 

*^  189  U.  S.  420,  23  Sup.  Ct.  Rep.  494  (1903).  See  31  Harv.  L.  Rev.  582. 

^   191  U.  S.  171,  24  Sup.  Ct.  Rep.  39  (1903).  See  31  Harv.  L.  Rev.  582-83. 
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effect  on  interstate  commerce  because  the  local  commerce  was  un- 
remimerative.  The  contention  was  rejected  on  the  ground  that  the 
companies  were  free  to  abandon  the  intra-state  commerce  and  thus 
avoid  the  tax.  This  ground  of  decision  was  later  discountenanced  in 
Western  Union  Telegraph  Co.  v.  Kansas,^^^  and  Looney  v.  Crane 
\CoP^  at  least  in  its  application  to  taxes  in  substance  on  extraterri- 
torial values.  It  does  not  appear  that  it  was  open  to  the  companies 
before  the  court  in  the  Ohio  State  casesP^  Presumably  they  were 
not,  like  the  Pullman  companies  in  Mississippi  and  Tennessee, 
expressly  reUeved  from  the  common-law  duty  to  serve  all,  and 
therefore  could  not  abandon  the  local  commerce  unless  they  with- 
drew from  the  business  entirely  .^^^ 

It  would  seem  that  counsel  for  the  railroads  in  Ohio  raised  a  point 
of  undoubted  merit,  provided  it  was  supported  by  the  facts.  The 
rates  on  other  pubUc  utilities  less  likely  to  be  engaged  in  inter- 
state comnierce  were  less  than  half  of  those  on  railroads  and  pipe 
lines.  Plainly  there  was  evidence  of  a  process  of  artificial  selection 
which,  if  carried  far  enough,  might  effectively  impose  discriminatory 
burdens  on  interstate  commerce.  The  court's  treatment  of  the 
issue  thus  raised  seems  somewhat  evasive.  Mr.  Justice  Pitney 
contents  himself  with  saying: 

"The  present  act  does  not  on  its  face  manifest  a  purpose  to  inter- 
fere with  interstate  commerce,  and  we  are  unable  to  accept  the  historical 

"«  Note  21,  supra.  "»  245  U.  S.  178,  38  Sup.  Ct.  Rep.  85  (191 7). 

*'"  Note  124,  supra. 

"^  For  a  different  view  on  this  point  see  Northern  Pacific  Railway  Co.  v.  Gifford, 
25  Idaho,  196,  136  Pac.  1131  (1913),  31  Harv.  L.  Rev.  737.  See  also  '31  Harv.  L. 
Rev.  762,  note  156.  Even  though  a  carrier  might  be  permitted  by  a  state  to  abandon 
a  local  business  that  excessive  taxation  made  unprofitable,  such  economically  enforced 
abandonment  ought  on  the  doctrine  of  the  Western  Union  case  and  the  Looney  case 
(notes  21  and  129,  supra)  to  be  held  an  unconstitutional  burden  on  interstate  commerce. 
Those  were  cases  in  which  a  state  had  measured  its  tax  by  extraterritorial  values,  but 
the  same  unpleasant  effect  on  interstate  commerce  may  be  produced  by  picking  for 
exceptionally  high  taxation  on  local  business  those  corporations  that  are  engaged  also 
in  the  kind  of  interstate  commerce  that  can  be  economically  conducted  only  by  being 
carried  on  in  connection  with  local  commerce.  For  an  able  discussion  of  this  point  see 
Gerard  Carl  Henderson,  "The  Position  of  Foreign  Corporations  in  American  Con- 
stitutional Law,"  2  Harvard  Studies  in  Jurisprudence,  Cambridge,  Harvard  Uni- 
versity Press,  1918,  chapter  7,  especially  pages  130-31.  Mr.  Henderson's  contribu- 
tion is  of  exceptional  merit  and  importance.  Its  consideration  of  the  struggle  between 
the  "restrictive"  and  the  "liberal"  theories  of  the  nature  of  corporations  at  home  and 
abroad,  and  of  their  shifting  fortunes,  throws  a  most  helpful  light  on  the  cases  in  this 
series  of  articles  which  deal  with  state  excises  on  domestic  or  foreign  corporations. 
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facts  alluded  to  as  sufficient  evidence  of  a  sinister  purpose,  such  as  would 
justify  this  court  in  striking  down  the  law.  We  could  not  do  this  without 
in  eflfect  denouncing  the  legislature  of  the  State  as  guilty  of  a  conscious 
attempt  to  evade  the  obligations  of  the  Federal  Constitution.  Assuming 
the  law  was  changed  in  19 10  because  of  a  fear  that  the  Cole  Law  would 
be  held  unconstitutional,  the  mere  fact  that,  while  excluding  interstate 
earnings  from  the  multiplicand,  the  multiplier  was  increased,  is  not 
of  itself  deemed  sufficient  evidence  of  an  unlawful  effort  to  burden  a 
privilege  that  is  not  a  proper  subject  of  state  taxation."  ^^^ 

This  method  of  dismissal  does  not  close  the  door  to  similar  ob- 
jections founded  on  economics  and  mathematics  rather  than  on 
history.  The  record  of  state  legislatures  in  the  field  of  indirect 
action  against  interstate  commerce  is  hardly  one  to  blind  the  court 
to  the  possibility  that  now  and  then  some  state  Solons  may  be 
"guilty  of  a  conscious  attempt  to  evade  the  obligations  of  the 
federal  Constitution."  .  Without  venturing  into  the  precarious 
enterprise  of  attempting  to  analyze  motives,  we  may  see  signs  in 
the  cases  reviewed  in  this  discussion  that  state  legislatures  have  not 
infrequently  sought  to  attain  in  roundabout  ways  what  there  was 
good  reason  to  believe  might  not  be  accomplished  directly.^^^ 

"2  232  U.  S.  576,  593,  34  Sup.  Ct.  Rep.  372  (1914). 

^^  Objections  based  by  complainants  on  the  state  constitution  have  a  bearing  on 
the  commerce  question.  One  road  contended  that  the  tax  was  confiscatory  because 
the  gross  earnings  from  intra-state  business  were  not  sufficient  to  pay  the  actual  op- 
erating expenses  due  to  that  business.  Another  road  adduced  in  support  of  the  same 
objection  the  allegations  that  it  was  not  "able  to  earn,  from  interstate  or  intrastate 
business,  or  both  combined,  after  paying  necessary  and  proper  expenses,  including 
taxes  other  than  the  excise  tax,  a  return  on  the  investment  in  its  railroad,  or  on  the 
value  thereof,  equal  to  the  current  rate  of  return  on  legitimate  high-grade  investments 
at  all  times  readily  available  in  the  market"  (232  U.  S.  576,  588).  Reliance  was  placed 
on  declarations  of  the  Ohio  court  in  earlier  cases  to  the  effect  that  certain  provisions 
in  the  state  constitution  "are  implied  limitations  upon  the  power  of  taxation  of  privi- 
leges and  franchises,  and  limit  such  taxation  Lo  the  reasonable  value  of  the  privilege 
or  franchise  conferred  originally,  or  to  its  continued  value  from  year  to  year,"  and  that 
"these  limitations  prevent  confiscation  and  oppression  under  the  guise  of  taxation, 
and  the  power  of  taxation  cannot  extend  beyond  what  is  for  the  common  or  public 
welfare,  and  the  equal  protection  and  benefit  of  the  people;  but  the  ascertaining  and 
fixing  of  such  values  rests  largely  in  the  general  assembly,  but  finally  in  the  courts" 
{Ibid.,  588-89). 

To  this  the  Supreme  Court  answered  that  the  state  court  in  the  cases  relied  on 
"dealt  with  a  general  law  and  its  operation  on  all  corporations  of  given  classes  through- 
out the  State,  and  not  with  its  effect  upon  specific  financially  weak  corporations;  that 
it  was  not  intended  to  hold  that  the  courts  as  final  arbiters  might  overthrow  a  law  im- 
posing a  tax  on  privileges  and  franchises  merely  because  in  isolated  cases  such  law 
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Only  two  more  cases  on  gross-receipts  taxes  remain  to  be  con- 
sidered. Both  were  decided  during  the  191 7  term  of  court.  The 
Wisconsin  demand  in  issue  in  Northwestern  Life  Insurance  Co.  v. 
Wisconsin  ^^^  was  in  lieu  of  all  others  except  taxes  on  real  estate, 
and  was  sustained  as  a  commutation  tax.  Income  from  real  estate 
was  not  included  in  the  assessment.    The  court  did  not  find 

"it  necessary  to  decide  whether  the  so-called  foreign  investment  busi- 
ness of  the  company  does  or  does  not  of  itself  amount  to  interstate 
commerce,"  135  . 

since  it  held  that, 

"if  it  amounts  to  commerce  of  that  character  no  burden  is  cast  upon  it 
by  such  tax  as  is  here  involved,  since  the  gross  receipts  coming  from 
that  character  of  business  are  used  only  as  a  measure  of  the  value  of  the 
property  and  franchise  lawfully  taxable  in  the  State."  ^^ 

The  Supreme  Court  ^accepted  the  state  court's  "views  of  the 
nature  and  effect  of  the  law,"  recognizing  that  they  were  not  con- 
clusive upon  it,  but  finding  "no  reason  to  reject  them."  ^'^  Touch- 
ing the  effect  of  the  tax,  the  state  court  had  found  that  it  did  not 
appear  from  the  allegations  in  the  complaint  "that  the  plaintiff 
now  pays  substantially  greater  sums  than  it  would  pay  under 
either  the  income  taxation  system  or  the  former  personal  property 
taxation  system."  "^  The  rate  of  levy  was  three  per  cent.  Noth- 
ing in  the  decision  or  the  opinion  closes  the  door  to  future  conten- 
tions that  the  effect  of  a  gross-receipts  tax  on  selected  property 
or  businesses  or  corporations  is  to  impose  disproportionate  burdens 
on  interstate  commerce  and  so  to  amount  to  a  regulation  of  that 
commerce  "in  a  constitutional  sense."    There  is  every  reason  to  be- 

might  impose  a  hardship,  but  only  that  those  excise  laws  whose  general  operation  is 
confiscatory  and  oppressive  are  unconstitutional"  (Ibid.,  589).  Mr.  Justice  Pitney 
added  that  it  is  not  "to  be  inferred  that  the  franchises  of  plaintiffs  in  error  are  value- 
less merely  because  it  appears  that  the  present  earnings  of  the  railroads  are  not  suffi- 
cient to  pay  more  than  can  be  derived  from  legitimate  high-grade  investment  securi- 
ties that  are  readily  available  on  the  market,  or  (in  the  case  of  one  of  the  roads)  are  not 
even  sufficient  to  pay  operating  expenses.  Upon  this  point  we  are  content  to  refer  to, 
without  repeating,  the  language  employed  by  Mr.  Justice  Miller,  speaking  for  this 
coxu-t  in  State  Railroad  Tax  Cases,  92  U.  S.  575,  606." 

1"  247  U.  S.  132,  38  Sup.  Ct.  Rep.  373  (1918). 

135  Ibid.,  138. 

^  Ibid.,  138. 

"^  Ibid.,  137. 

"*  Ibid.,  137. 
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lieve  that  the  Supreme  Court  will  insist  that  a  gross-receipts  tax,  im- 
posed as  a  substitute  for  property  taxes,  must  be  a  fair  substitute, 
and  must  not  through  excessive  rates  of  levy  take  disproportionate 
toll  from  a  selected  class  of  taxpayers  engaged  in  interstate 
commerce. 

The  gross-receipts  tax  declared  invalid  in  Crew  Levick  Co.  v. 
Pennsylvania  ^^^  was  imposed  imder  the  following  provision  of  the 
statutes : 

"Each  wholesale  vender  of  or  wholesale  dealer  in  goods,  wares  and 
merchandise  shall  pay  an  annual  mercantile  license  tax  of  three  dollars, 
and  all  persons  so  engaged  shall  pay  one-half  mill  additional  on  each 
dollar  of  the  whole  volume,  gross,  of  business  transacted  annually."  ^^° 

The  state  court  had  called  the  tax  one  "upon  the  business  of  vend- 
ing merchandise."  ^^^  The  complainant  during  the  year  in  question 
had  received  about  $47,000  from  intra-state  sales,  so  that  there  was 
no  doubt  that  it  was  subject  to  an  occupation  tax.  It  confined  its 
objections  to  the  levy  on  receipts  of  about  $430,000  from  customers 
in  foreign  countries,  insisting  that  a  tax  on  such  receipts  was  both 
a  regulation  of  foreign  commerce  and  an  impost  upon  exports.  Of 
these  objections  Mr.  Justice  Pitney  said  that 

"although  dual  in  form,  the  question  may  be  treated  as  a  single  one, 
since  it  is  obvious  that,  for  the  purposes  of  this  case,  an  impost  upon 
exports  and  a  regulation  of  foreign  commerce  may  be  regarded  as  inter- 
changeable terms."  ^^2 

The  decision  may  therefore  be  treated  as  one  on  the  law  of  inter- 
state commerce. 

The  Crew  Levick  case  insistently  demands  comparison  with 
Ficklen  v.  Shelby  County  Taxing  District  ^^^  on  which  the  Common- 
wealth of  Pennsylvania  unsuccessfully  rehed.  Formal  distinctions 
between  the  statutes  in  the  two  cases  readily  suggest  themselves. 
Mr.  Ficklen  would  not  have  been  subject  to  the  Shelby  County  law 
if  he  had  not  asked  for  a  license  to  do  a  general  business,  but  had 
held  himself  out  to  do  only  interstate  business.  The  Crew  Levick 
Company  would  have  been  taxed  under  the  Pennsylvania  statute 

"9  24s  U.  S.  292,  38  Sup.  Ct.  Rep.  126  (1917). 

"0  Ibid.,  293. 

1**  Ibid.,  295. 

i<2  Ibid.,  295. 

^^  Note  23,  supra. 
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though  it  had  notoriously  restricted  its  soUcitations  and  ministra- 
tions to  customers  beyond  the  seas.  By  no  Hmitation  of  its  enter- 
prise less  than  a  complete  abandonment  could  it  exclude  itself  from 
the  terms  of  the  Pennsylvania  law.  Nor  did  it  have  the  possibiHty 
enjoyed  by  Mr.  Ficklen  of  having  the  exaction  measured  by  the 
amoimt  of  capital  employed  in  the  business  rather  than  by  the  gross 
receipts  therefrom.  From  every  dollar  received  from  interstate  or 
foreign  commerce  Pennsylvania  inexorably  demanded  that  it  render 
tribute  unto  Caesar.  Formally  and  technically,  therefore,  the  Su- 
preme Court  was  quite  correct  in  saying  that  the  authority  of  the 
Ficklen  case  "would  have  to  be  stretched  in  order  to  sustain  such 
a  tax  as  is  here  in  question."  ^*^  Hence  formally  and  technically 
the  Crew  Levick  case  does  not  overrule  the  Ficklen  case. 

In  substance,  however,  the  situations  of  Mr.  Ficklen  and  of  the 
Crew  Levick  Company  were  approximately  the  same.  If  the  Penn- 
sylvania law  had  been  identical  with  that  of  Shelby  County,  the  Crew 
Levick  Company  would  undoubtedly  have  asked  for  the  same  kind  of 
license  that  Mr.  Ficklen  did.  It  would  hardly  have  cut  itself  off 
from  $47,000  of  local  business  in  order  to  avoid  a  tax  of  $215  on 
its  receipts  from  foreign  business.  Nor  would  it  be  likely  to  suffer 
less  by  having  the  tax  measured  by  the  capital  used  in  the  business. 
Ten  cents  on  each  $100  of  its  capital  would  amount  to  more  than 
$215  as  soon  as  that  capital  exceeded  $215,000.  It  would  not  ap- 
pear to  be  material  that  the  capital  of  the  Crew  Levick  Company 
may  be  otherwise  taxed  by  Pennsylvania,  for  there  is  no  indica- 
tion that  Mr.  Ficklen  would  have  escaped  the  ordinary  property 
tax  on  his  capital  if  he  had  been  fortunate  enough  to  possess  any. 

Looking  through  form  to  substance,  both  Shelby  County  and 
the  Commonwealth  of  Pennsylvania  imposed  an  occupation  tax 
measured  by  gross  receipts  from  all  business  whether  foreign  or 
local.  Had  the  Crew  Levick  Company,  Hke  Mr.  Ficklen,  done  no  local 
business  whatever  during  the  year  in  question,  it  would  still  have 
been  within  the  terms  of  the  Pennsylvania  statute,  but  clearly 
would  not  have  been  engaged  in  a  taxable  occupation,  and  so  would 
not  have  been  caught,  as  he  was  caught,  by  reason  of  the  peculiar 
provision  of  the  Shelby  County  Law  whereby  taxabiHty  depended 
upon  professions  and  not  upon  events.    But  here  by  the  course  of 

^**  245  U.  S.  292,  296,  38  Sup.  Ct.  Rqj.  126  (191 7). 
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events  the  Crew  Levick  Company  was  engaged  in  a  taxable  occu- 
pation. It  was  taxable  and  was  taxed.  The  only  dispute  was  over 
the  measure  of  the  tax.  The  Supreme  Court  disallowed  that  part 
of  the  measure  which  embraced  receipts  from  commerce  not  con- 
fined to  the  state.  It  did  not  hold  the  Pennsylvania  law  void.  If 
later  the  Pennsylvania  court  interprets  the  law  as  not  applicable 
to  concerns  that  refrain  from  local  business,^*^  the  Supreme  Court 
will  have  difficulty  in  applying  the  Crew  Levick  case  without 
definitely  overruling  the  Ficklen  case. 

In  the  absence  of  such  a  restrictive  interpretation  by  the  state 
court,  the  Supreme  Court  followed  established  practice  ^^^  in  re- 
fusing to  rewrite  the  state  law  so  as  to  bring  it  within  the  doctrine 
of  the  Ficklen  case.  Taking  the  Pennsylvania  law  as  it  reads,  it 
plainly  taxes  interstate  as  well  as  local  occupations;  and,  in  so  far 
as  it  makes  the  former  a  subject  of  taxation,  it  easily  comes  within 
the  condemnation  visited  on  those  imposts  which  are  "on  inter- 
state commerce  itself"  or  on  receipts  from  such  commerce  "as 
such."^^'^  Pennsylvania  had  not  encased  its  demand  in  the  fiction 
coating  which  is  essential  to  bring  it  within  those  levies  on  inter- 
state commerce  which  have  been  regarded  as  "merely  incidental 
or  indirect."  At  times  this  coating  has  seemed  to  need  no  other 
ingredient  than  words.  The  Crew  Levick  case  naturally  excites 
our  curiosity  whether  a  merely  verbal  compound  can  in  these  days 
turn  poison  into  meat. 

Mr.  Justice  Pitney's  opinion  indicates  that  it  cannot.  Not  a 
little  that  he  says  is  quite  as  applicable  to  the  tax  sustained  in  the 
Ficklen  case  as  to  that  held  invalid  in  the  Crew  Levick  case.  Of 
the  former  he  says  that  "undoubtedly  that  case  is  near  the  border 

^**  For  an  instance  of  such  construction  by  a  state  court  of  a  statute  imposing  license 
taxes  varying  in  amount  according  to  the  population  of  the  towns  and  cities  in  which 
business  was  carried  on,  see  Osborne  v.  Florida,  164  U.  S.  650,  17  Sup.  Ct.  Rep.  214 
(1897).  In  the  cases  of  taxes  on  gross  receipts  the  federal  courts  will  make  the  necessary 
separation,  when  it  is  feasible,  and  hold  void  only  that  part  on  interstate  receipts. 
Rattermanti.  Western  Union  Telegraph  Co.,  127  U.  S.  411,  8  Sup.  Ct.  Rep.  1127  (1888). 
But  where  a  specific  fee  is  imposed,  the  Supreme  Court  will  not  assume  that  the  sub- 
ject taxed  is  local  business  only  if  the  language  of  the  statute  applies  to  any  or  all 
business.    See  cases  cited  in  note  146. 

i«  Leloup  V.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  Rep.  1380  (1888);  Crutcher  v. 
Kentucky,  141  U.  S.  47,  "  Sup.  Ct.  Rep.  851  (1891);  Williams  v.  Talladega,  226  U.  S. 
404,  33  Sup.  Ct.  Rep.  116  (191 2). 

"^  See  cases  cited  in  note  19,  supra. 
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line."  ^*^  One  distinction  which  he  draws  is  so  frail  that  a  breath 
of  thought  would  disintegrate  it.     "Besides,"  he  says, 

"  the  tax  imposed  in  the  Ficklen  Case  was  not  directly  upon  the  business 
itself  or  upon  the  volume  thereof,  but  upon  the  amount  of  commissions 
earned  by  the  brokers,  which,  although  probably  corresponding  with 
the  volume  of  the  transactions,  was  not  necessarily  proportionate  thereto. 
For  these  and  other  reasons  the  case  has  been  deemed  exceptional."  ^^^ 

This  assumed  distinction  is  no  more  than  that  the  Crew  Levick  Com- 
pany sold  their  own  products,  while  Mr.  Ficklen  was  a  somewhat 
independent  intermediary  between  seller  and  purchaser.  It  is 
the  distinction  between  receipts  from  commissions  on  sales  and 
receipts  from  sales.  One  is  quite  as  likely  not  to  be  necessarily 
proportional  to  the  volume  of  the  transactions,  if  this  means  the 
quantity  of  goods  sold,  as  is  the  other.  Even  if  by  "volume  of  the 
transactions"  Mr.  Justice  Pitney  means  the  volume  as  measured  by 
gross  receipts,  it  cannot  be  important  that  the  broker's  commissions 
were  not  exactly  proportional  to  the  prices  paid  the  seller.  If  the 
broker's  part  in  the  transaction  is  regarded  as  interstate  commerce, 
his  receipts  are  from  interstate  commerce,  and  whether  he  were 
paid  by  the  day  or  the  deal  or  by  a  percentage  can  hardly  matter. 
In  so  far  as  there  is  any  validity  to  the  distinction  suggested,  it  re- 
lates to  the  nature  of  the  business  involved  in  the  different  cases 
and  not  to  the  character  of  the  statutes. 

It  is  not  unlikely  that  it  is  a  distinction  between  the  businesses 
that  the  learned  Justice  has  in  mind.  This  can  hardly  be  gathered 
from  the  opinion  in  the  Crew  Levick  case,  but  it  finds  support  in 
an  earlier  opinion  of  the  same  Justice  in  United  States  Fidelity  &* 
Guaranty  Co.  v.  Kentucky  ^^^  which  sustained  a  specific  tax  upon  a 
mercantile  agency  engaged  in  reporting  the  financial  responsibility 
of  merchants  who  bought  goods  from  without  as  weU  as  from  within 
the  state.    In  that  opinion  Mr.  Justice  Pitney  says: 

"  The  present  case  has  no  clbse  parallel  in  former  decisions,  but  in  some 
of  its  aspects  it  bears  a  resemblance  to  the  case  of  a  tax  imposed  upon  a 
resident  citizen  engaged  in  a  general  business  that  happens  to  include 
a  considerable  share  of  interstate  business.  Ficklen  v.  Taxing  District, 
145  U.  S.  I.     Or  the  business  of  the  live  stock  exchange  that  was  under 

"*  245  U.  S.  292,  296,  38  Sup.  Ct.  Rep.  126  (191 7). 

"»  Ibid.,  297. 

»»  231  U.  S.  394,  34  Sup.  Ct.  Rep.  122  (1913). 
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consideration  in  Hopkins  v.  United  States,  171  U.  S.  578,  592.  Or  the 
business  of  a  cotton  broker  dealing  in  futures  or  options.  Ware  v. 
Mobile  County,  209  U.  S.  405-"  ^^^ 

The  Hopkins  case  and  the  Ware  case  held  that  the  acts  in  question 
were  not  acts  of  interstate  commerce.  The  collocation  suggests 
that  the  broker  who  is  a  mere  intermediary  is  less  intimately  con- 
nected with  commerce  than  a  vendor  or  his  regular  drummers.  It 
is  not  likely  that  the  court  would  go  so  far  as  to  hold  that  such  a 
sales  broker,  Hke  the  broker  who  furnishes  exchange/^^  is  not  him- 
self engaged  in  the  commerce  which  he  facilitates.  But  the  passage 
above  quoted  has  the  aroma  of  the  idea  that  Mr.  Ficklen  was  a 
degree  or  two  removed  from  direct  participation  in  interstate  com- 
merce, and  that  therefore  the  tax  which  was  sustained  against  him 
must  be  subjected  to  more  rigid  tests,  if  ever  it  is  sought  to  be  im- 
posed on  those  whose  receipts  are  from  interstate  commerce  instead 
of  being  receipts  from  receipts  from  interstate  commerce.  To  the 
extent  that  the  Ficklen  case  is  now  sought  to  be  explained  or 
apologized  for  on  any  such  notion,  it  is  excluded  from  the  class  of 
cases  with  which  we  are  concerned  and,  from  the  standpoint  from 
which  we  are  considering  it,  is  abandoned. 

We  hardly  need,  however,  to  enter  upon  such  refinements  to 
discern  that,  even  if  the  Ficklen  case  still  lives,  its  working  days  are 
over.  Of  the  tax  from  which  the  Crew  Levick  Company  was 
relieved,  Mr.  Justice  Pitney  says: 

"It  operates  to  lay  a  direct  burden  upon  every  transaction  in  commerce 
by  withholding,  for  the  use  of  the  State,  a  part  of  every  dollar  received 
in  such  transactions.  That  it  applies  to  internal  as  well  as  to  foreign 
commerce  cannot  save  it;  .  .  .  That  portion  of  the  tax  which  is 
measured  by  the  receipts  from  foreign  commerce  necessarily  varies  in 
proportion  to  the  volume  of  that  commerce,  and  hence  is  a  direct  burden 
upon  it."  ^^ 

This  would  be  quite  as  applicable  to  a  tax  specifically  imposed  on 
a  local  occupation  but  measured  by  receipts  from  all  sources.  To 
sustain  a  tax  on  interstate  receipts,  something  more  is  now  needed 
than  the  declaration  of  the  state  that  it  is  merely  using  the  receipts 
as  the  measure  of  a  tax  on  something  else  that  is  taxable.    The 

"1  231  u.  S.  399,  34  Sup.  Ct.  Rep.  122  (1913). 
"2  Nathan  v.  Louisiana,  8  How.  (U.  S.)  73  (1850). 
'"  245  U.  S.  292,  297-98,  38  Sup.  Ct.  Rep.  122  (1917). 
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court  now  demands  that  behind  that  declaration  there  must  be 
something  more  substantial  than  words.  The  verbal  distinction 
on  which  Maine  v.  Grand  Trunk  Railway  Co}^'^  originally  rested 
has  been  replaced  by  substance.  The  Ficklen  case,  which  leaned 
strongly  on  the  Maine  case  for  support,  must  be  similarly  reinter- 
preted before  its  foundations  are  solid,  unless  the  court  is  willing  to 
preserve  an  anomaly  out  of  respect  for  stare  decisis. 

The  only  possible  reinterpretation  of  the  Ficklen  case  which  can 
make  it  applicable  to  all  kinds  of  interstate  commerce  is  one  which 
treats  it  as  sanctioning  the  use  of  gross  receipts  to  measure  the 
"intangible  property"  of  the  taxpayer  and  thus  to  estimate  values 
not  reached  by  any  other  tax.  This  possibiHty  finds  some  recog- 
nition in  Mr.  Justice  Pitney's  comment  on  the  Pennsylvania  tax 
to  the  effect  that  "it  bears  no  semblance  of  a  property  tax,  or  a 
franchise  tax  in  the  proper  sense;  nor  is  it  an  occupation  tax  except 
as  it  is  imposed  upon  the  very  carrying  on  of  the  business  of  ex- 
porting merchandise."  ^^^  The  Shelby  County  tax  was  not  one  that 
could  be  regarded  as  "on"  a  franchise  or  "on"  property,  imless 
a  gainful  occupation  is  to  be  deemed  "intangible  property."  This 
notion  of  "intangible  property"  has  not  been  entertained  by  the 
court  except  where  the  intangible  has  inhered  in  or  been  conceptu- 
ally fused  with  something  that  was  tangible.  If  pushed  further  and 
applied  where  nothing  tangible  is  present,  the  so-called  "intangible 
property"  becomes  so  patently  nothing  but  the  value  of  an  occupa- 
tion or  business  that  the  court  must  inevitably  recognize  it  as  such. 

Such  recognition  still  leaves  a  loophole  for  the  Ficklen  case.  It 
might  conceivably  squeeze  through  the  opening  left  by  the  state- 
ment in  the  Crew  Levick  case  that  the  tax  there  in  issue  is  not  "an 
occupation  tax  except  as  it  is  imposed  upon  the  very  carrying  on  of 
the  business  of  exporting  merchandise."  ^^^  This  leaves  room  for 
the  notion  that  an  occupation  tax  imposed  on  carrying  on  local 
business  might  be  measured  by  receipts  from  all  business,  subject  to 
the  restriction  that  the  expedient  taxes  but  once  and  without  dis- 
crimination the  values  contributed  by  interstate  commerce.  There 
is  no  reason,  as  we  have  seen,^^^  why  such  values  should  go  com- 

"*  Note  s,  supra. 

"*  24s  U.  S.  292,  297,  38  Sup.  Ct.  Rep.  122  (1917). 

1"  Cited  in  note  155,  supra. 

"^32  Harv.  L.  Rev.  260-62,  and  Ibid.,  398. 
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pletely  untaxed.  Where  they  arise  from  business  unconnected 
with  any  use  of  property,  they  do  go  untaxed  unless  some  form  of 
income  tax  is  allowed.  The  question  must  be  whether  Shelby 
County's  form  of  income  tax  should  be  approved,  or  whether  the 
states  should  be  driven  to  adopt  some  other  method  less  likely  to 
invade  the  realm  which  the  states  must  not  enter. 

The  latest  utterance  of  the  Supreme  Court  indicates  that  the 
latter  alternative  is  to  be  chosen.  In  sustaining  the  general  income 
tax  of  Wisconsin,  measured  by  net  income,  the  opinion  in  United 
States  Gliie  Co.  v.  Oak  Creek^^^  laid  stress  on  the  difference  between 
gross  receipts  and  net  income.  After  contrasting  the  Crew  Levick 
case  with  Feck  &°  Co.  v.  Lowe,^^^  which  held  that  the  federal  income 
tax  was  not  a  tax  on  exports  when  measured  by  net  income  from 
an  exporting  business,  Mr.  Justice  Pitney  observed:, 

"The  difference  in  effect  between  a  tax  measured  by  gross  receipts 
and  one  measured  by  net  income,  recognized  by  our  decisions,  is  manifest 
and  substantial,  and  it  affords  a  convenient  and  workable  basis  of 
distinction  between  a  direct  and  immediate  burden  upon  the  business 
affected  and  a  charge  that  is  only  indrtect  and  incidental.  A  tax  upon 
gross  receipts  affects  each  transaction  in  proportion  to  its  magnitude 
and  irrespective  of  whether  it  is  profitable  or  otherwise.  Conceivably  it 
may  be  sufl&cient  to  make  the  difference  between  profit  and  loss,  or  so  to 
diminish  the  profit  as  to  impede  or  discourage  the  conduct  of  the  com- 
merce. A  tax  upon  the  net  profits  has  not  the  same  deterrent  effect, 
since  it  does  not  arise  at  all  unless  a  gain  is  shown  over  and  above  ex- 
penses and  losses,  and  the  tax  cannot  be  heavy  unless  the  profits  are 
large."  i«o 

Here  is  wisdom  that  cannot  be  gainsaid.  It  applies  so  pal- 
pably to  any  occupation  tax  measured  in  whole  or  part  by  gross 
receipts  from  interstate  commerce  that  the  Ficklen  case  can  hardly 
hope  to  survive  the  menacie  to  its  last  remaining  strength.  With 
permission  to  tax  net  income  from  all  commerce  by  a  general  state- 
wide income  tax,  the  states  can  no  longer  complain  that  the  death 
of  the  Ficklen  case  would  compel  them  to  confer  a  bounty  on 
interstate  commerce  by  exempting  it  from  burdens  which  rest  on 
local  commerce.    The  gross-receipts  taxes  allowed  in  substitution 

"8  247  U.  S.  321,  38  Sup.  Ct.  Rep.  499  (1918). 
159  247  U.  S.  165,  38  Sup.  Ct.  Rep.  432  (19 1 8). 
"0  247  U.  S.  321,  329-30,  38  Sup.  Ct.  Rep.  432  (1918). 
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for  ad  valorem  taxes  on  railroad  cars  and  other  property  may  be 
distinguished  on  the  ground  that  they  represent  the  degree  of  use 
of  such  property  more  closely  than  do  other  taxes,  and  that  the 
degree  of  use  bears  a  fairly  close  relation  to  the  responsibilities  and 
possible  expense  which  such  property  causes  or  is  likely  to  cause 
the  taxing  authority. 

This  subject  will  be  adverted  to  again  in  the  succeeding  section 
dealing  with  taxes  on  net  incomes  "as  such." 

(To  be  continued.) 

Thomas  Reed  Powell. 

Colombia  UNivEKSixy. 
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The  Espionage  Cases.  —  Under  Title  I,  Section  3,  of  the  Espionage 
Act  as  amended  May  16,  1918,  there  seems  but  little  room  for  any- 
public  discussion  adverse  to  the  war  policies  of  the  national  govern- 
ment. The  question  of  constitutionality  seems  alone  to  remain,  and  if 
the  amended  act  is  held  to  be  constitutional,  the  power  of  Congress 
to  abridge  the  time-honored  right  of  freedom  of  speech  will  seem  well 
established. 

Prior  to  the  amendment,  the  original  Espionage  Act  of  June  15,  191 7, 
if  properly  interpreted,  could  well  be  held  constitutional.  But  the  de- 
cisions under  the  original  act  are,  to  say  the  least,  unfortunate.  The  con- 
stitutionality of  that  act  is  not  here  in  question.  It  is  the  construction 
and  interpretation  which  the  courts  have  put  upon  Title  I,  Section  3  ^  to 
which  our  attention  is  directed.  Freedom  of  speech,  being  a  constitu- 
tional guaranty,  cannot  be  abridged  in  times  of  stress  and  strain  any 
more  than  when  the  country  is  at  peace.^    And  it  is  submitted  that 

1  This  section  provides:  "Whoever,  when  the  United  States  is  at  war,  shall  wilfully 
make  or  convey  false  reports  or  false  statements  with  the  intent  to  interfere  with  the 
operation  or  success  of  the  mihtary  or  naval  forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies,  and  whoever,  when  the  United  States  is  at  war,  shall  wil- 
fully cause  or  attempt  to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty, 
in  the  mihtary  or  naval  forces  of  the  United  States,  or  shall  wilfully  obstruct  the  re- 
cruiting and  enUstment  service  of  the  United  States,  to  the  injury  of  the  service  of 
the  United  States,  shall  be  punished  by  a  fine  of  not  more  than  $10,000  or  imprison- 
ment for  not  more  than  twenty  years,  or  both." 

*  It  is  contended  by  some  that  the  Constitution  itself  can  be  suspended  during 
times  of  stringency.  But  the  Constitution  is  not  alone  a  peace  document;  it  enumer- 
ates and  restricts  the  powers  of  Congress  in  times  of  war  as  well  as  peace,  and  in  exer- 
cising a  power  delegated  to  it  by  the  Constitution  Congress  cannot  so  exercise  that 
power  as  to  violate  some  restrictive  provision.  See  Ex  parte  Merryman,  Taney's 
Reports,  246;  Ex  parte  Milligan,  4  Wall.  (U.  S.)  2.  Cf.  United  States  v.  Stokes,  Dep't  of 
Justice,  Bulletin  No.  106. 
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any  statute  which  tends  to  limit  liberty  of  expression  ought  to  be 
construed  in  the  light  of  the  freedom-of-speech  clause,  so  as  not  to 
restrict  utterances  any  more  than  the  actual  words  of  the  statute 
require. 

Furthermore,  the  Espionage  Act  is  a  criminal  statute,  and  it  is  a  well- 
established  rule  of  construction  that  criminal  statutes  be  strictly  con- 
strued. Yet  some  courts  have  included  all  men  within  the  ages  of  i8 
and  45  as  part  of  "the  military  and  naval  forces  of  the  United  States."  ^ 
Certainly  the  same  courts  would  balk  at  holding  such  men,  not  actually 
in  the  military  service,  as  subject  to  court-martial  and  military  law  and 
hence  deprived  of  the  right  of  trial  by  jury.*  So,  too,  the  words  "re- 
cruiting and  enlistment  service"  have  been  construed  to  include  con- 
scription under  the  Selective  Service  Act.^  Congress  was  aware  of  the 
Draft  Law  at  the  time  of  the  passage  of  the  Espionage  Act,  and  had  it 
meant  an  interference  therewith  to  be  a  crime  under  the  Espionage  Act, 
it  should  have  said  so. 

The  statute  imposes  a  penalty  for  the  wilful  utterance  of  false  state- 
ments. Such,  it  is  submitted,  means  wilful  false  statements  of  facts. 
"This  is  a  capitalists'  war  "  ^ —  "The  Government  is  for  profiteers"^ 
—  "The  Selective  Service  Act  is  unconstitutional"*  —  are  clearly  state- 
ments of  opinions.  The  causes  of  the  war  cannot  be  proven  as  facts. 
Yet  some  courts  seem  to  think  so,  for  the  President's  address  to  Congress 
recommending  a  formal  declaration  of  war  for  the  reasons  therein  set 
forth,  was  admitted  in  evidence  to  prove  the  falsity  of  a  defendant's 
utterances.^  To  follow  this  to  its  logical  conclusion  would  brand 
as  seditious  all  utterances  at  variance  with  the  statements  of  those  in 
governmental  positions  and  adverse  to  their  war  policies,  and  yet 
allow  all  criticisms,  honest  or  vicious,  in  favor  of  waging  a  more  vigorous 
war. 

The  convictions  under  the  Espionage  Act  have  been  for  attenjipts 
to  cause  its  violation;  attempts  by  wilful  false  statements  to  interfere 
with  the  operation  of  the  military  or  naval  forces,  or  to  cause  insubor- 
dination or  mutiny,  or  for  attempting  wilfully  to  obstruct  the  recruiting 
and  enlistment  service.  Attempts,  to  be  punishable,  must  come  danger- 
ously near  success  and  yet  fall  short  of  it.^"    The  purchase  of  a  gun  or 

'  United  States  v.  Sugannan,  Dep't  of  Justice,  Bulletin  No.  12;  United  States  v. 
Kirchner,  Ibid,  Bulletin  No.  69;  United  States  v.  Stokes,  supra.  Contra,  United 
States  V.  Ves  Hall,  248  Fed.  150;  United  States  v.  Frerichs,  Dep't  of  Justice,  Bulletin 
No.  85;  United  States  v.  Hitt,  Ibid.,  Bulletin  No.  53;  United  States  v.  Brinton,  Ibid., 
Bulletin  No.  132. 

*  The  fifth  amendment  of  the  federal  Constitution  guarantees  trial  by  jury  to  all 
those  not  in  the  mihtary  or  naval  forces  of  the  United  States. 

*  United  States  v.  Hitt,  supra;  United  States  v.  Stokes,  supra;  United  States  v. 
Waldron,  Dep't  of  Justice,  Bulletin  No.  79.  Contra,  United  States  v.  Brinton,  supra. 
Cf.  Babbitt  v.  United  States,  16  Ct.  CI.  202,  213;  Lanahan  v.  Birge,  30  Conn.  438, 
443. 

«  United  States  v.  Pierce,  Dep't  of  Justice,  Bulletin  No.  52. 
^  United  States  v.  Stokes,  supra. 

*  United  States  v.  Kirchner,  supra. 
'  United  States  v.  Stokes,  supra. 

"  See  Joseph  H.  Beale,  Jr.,  "Criminal  Attempts,"  16  Harv.  L.  Rev.  491, 
SOI. 
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poison  with  the  intent  to  kill  is  not  a  punishable  attempt  at  murder." 
The  sin  of  discharging  a  gun  with  the  intent  to  kill  a  man  a  thousand 
miles  away  is  as  great  as  the  sin  of  shooting  at  one  within  range  and 
missing,  yet  the  former  has  no  legal  cognizance.  If  writing  a  letter  from 
Alaska  to  a  firm  in  San  Francisco  requesting  a  shipment  of  liquor  to 
Alaska,  the  importation  of  which  into  said  territory  is  a  crime,  is  not  an 
attempt  to  commit  the  crime  until  the  liquor  is  brought  near  the  borders, 
headlands,  or  waters  of  Alaska,^^  it  is  hard  to  see  how  addresses  made 
before  a  woman's  club  or  at  a  distance  from  army  cantonments,  can  be 
held  to  be  attempts  to  cause  insubordination  and  mutiny  in  violation 
of  the  Espionage  Act.^^  So,  too,  pubUcations  to  the  effect  that  this 
is  a  capitalists'  war,  or  that  the  government  is  for  profiteers,  though 
such  papers  are  likely  to  reach  army  cantonments  and  are  sure  to  be 
read  by  those  at  home  who  are  subject  to  call,  can  scarcely  be  held  to 
be  attempts.^^  Assuming  the  statements  to  have  been  false  statements 
of  facts,  and  assuming  their  utterers  to  have  intended  to  cause  a  viola- 
tion of  the  law,  the  question  should  have  been  how  dangerously  near 
success  did  the  attempts  come.  True,  the  boys  in  the  service  at  home  and 
abroad  might  be  cheered  by  a  universal  enthusiastic  sentiment  at  home, 
but  how  many  would  ever  hear  or  listen  to  such  statements  of  a  minority, 
much  less  be  influenced  by  them?  How  many  wives,  mothers,  fathers, 
sisters,  brothers,  or  sweethearts  would  on  such  talk  encourage  their  own 
male  relatives  to  violate  the  law?  The  line  is  not  an  easy  one  to  draw; 
each  case  must  be  decided  upon  its  own  merits.  But  it  seems  that  so 
long  as  the  words  do  not  tend  directly,  using  the  objective  standard, 
to  cause  insubordination  or  mutiny,  do  not  tend  directly  to  obstruct  the 
recruiting  and  enlistment  service,  or  directly  to  interfere  with  the  opera- 
tion of  the  military  and  naval  forces,  that  an  attempt  to  violate  the 
statute  has  not  been  committed.  This  was  the  view  taken  by  the  court 
in  United  States  v.  Schutte  ^^  and  by  the  lower  court  in  Masses  Publica- 
tion Co.  V.  Patten}^  In  the  latter  case  the  postmaster  excluded  the  plain- 
tiff's pubHcation  from  the  mails  on  the  grounds  that  it  was  in  violation 
of  the  Espionage  Act.  The  plaintiff  sought  to  enjoin  the  postmaster 
from  so  doing,  and  in  granting  the  injunction  Judge  Learned  Hand  said: 
"Political  agitation  may  in  fact  stimulate  men  to  break  the  law.    De- 

"  These  are  considered  mere  preparations  and  not  attempts.  See  People  v.  Murray, 
14  Cal.  159;  Commonwealth  v.  Kennedy,  170  Mass.  18,  48  N.  E.  770.  See  also  16 
Harv.  L.  Rev.  491. 

^  United  States  v.  Stephens,  12  Fed.  52. 

"  Cf.  United  States  v.  Stokes,  supra;  United  States  v.  Schutte,  252  Fed.  212; 
Masses  Pub.  Co.  v.  Patten,  244  Fed.  535,  overruled  in  246  Fed.  24. 

^*  In  United  States  v.  Stokes,  supra,  the  court  said:  "There  are  the  mothers,  fathers, 
wives,  sisters,  brothers,  sweethearts  and  friends  of  these  men  (men  in  the  service  and 
those  registered  for  the  draft),  in  fact  all  the  complex  life  of  communities  which,  in 
the  aggregate,  with  others  of  like  nature,  make  up  the  life  and  physical  forces  of  the 
nation.  If  the  statement  made  in  this  letter  and  the  resulting  attitude  therein  voiced 
should  meet  with  credence  and  acceptance  by  any  appreciable  number  of  its  readers, 
coiild  they  fail  to  produce  a  temper  and  spirit  that  would  interfere,  tend  naturally  and 
logically  to  interfere,  with  the  operation  and  success  of  the  miUtary  and  naval  forces 
of  the  United  States?  " 

^  252  Fed.  212. 

"  244  Fed.  535. 
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testation  of  existing  policies  is  easily  transformed  into  forcible  resistance, 
and  it  would  be  folly  to  disregard  the  causal  relation  between  the  two. 
Yet  to  assimilate  agitation  with  direct  incitement  to  violent  resistance 
is  to  disregard  the  tolerance  of  all  methods  of  political  agitation  which 
in  normal  times  is  a  safeguard  of  free  government.  The  distinction  is 
not  a  scholastic  subterfuge,  but  a  hard-bought  acquisition  in  the  fight 
for  freedom,  and  the  purpose  to  disregard  it  must  be  evident  when  the 
power  exists."  The  Circuit  Court,  in  overruling  Learned  Hand  and  in 
dissolving  the  injunction,^^  laid  down  the  seemingly  unsound  proposi- 
tion that  he  who  utters  words  at  any  time  or  place  with  the  specific  intent 
to  cause  a  violation  of  the  Espionage  Act,  is  criminally  liable  therefor.^* 
In  attempting  to  further  strengthen  its  position  the  court  stated  that  it 
was  powerless  to  reverse  the  decision  of  the  postmaster  unless  he  was 
clearly  wrong.  It  is  true  that  decisions  of  administrative  boards  or 
officers  are  final  as  to  questions  of  fact,  and  reversible  by  the  courts  only 
when  clearly  wrong.^^  But  to  exclude  matters  from  the  mails  on  the 
grounds  that  they  are  criminal  attempts  in  violation  of  the  Espionage 
Act,  as  it  originally  stood,  calls  for  a  construction  of  the  statute,  which  is 
a  judicial  question,  clearly  reviewable  by  the  courts  and  reversible  unless 
clearly  right.^" 

In  no  case  was  the  law  of  criminal  attempts  considered,  and  in  only 
a  few  were  the  ordinary  established  rules  of  construction  applied.  During 
the  Civil  War,  when  a  real  menace  to  personal  liberty  presented  itself, 
the  judges  fearlessly  applied  the  law.^^  Today  there  are  convictions; 
on  appeal  the  government  confesses  error  without  opinion  j^^  and  those 
who  cannot  appeal  go  to  jail,  some  rightfully,  others  perhaps  wrong- 
fully. The  decisions  are  permeated  with  a  laudable  spirit  of  loyalty, 
but  true  patriotism  consists  as  much  in  protecting  the  legal  and  constitu- 
tional rights  of  individuals  as  it  does  in  giving  the  government  an  un- 
divided and  whole-hearted  support.^ 


Injuries  by  Trespassing  Animals.  —  In  the  simple  conception  of 
liability  that  refers  everything  to  the  human  will,  one  is  held  legally 
upon  a  legal  transaction,  in  which  he  willed  liability,  or  because  of  a 
■wrongful  act,  in  which  he  willed  something  culpable.  But  liability  at 
one's  peril  for  situations  dangerous  to  the  general  security,  without 


*^  246  Fed.  24. 

i«  The  decision  of  the  Circuit  Court  was  so  interpreted  and  followed  by  Judge 
Learned  Hand  in  United  States  v.  Nearing,  252  Fed.  223,  and  in  United  States  v. 
Eastman,  252  Fed.  232. 

19  United  States  v.  Ju  Toy,  198  U.  S.  253.    See  32  Harv.  L.  Rev.  433. 

20  ciiin  You  V.  United  States,  208  U.  S.  8;  Gonzales  v.  Williams,  192  U.  S.  i;  Gegiou 
V.  Uhl,  238  U.  S.  620.    See  32  Harv.  L.  Rev.  433. 

"  See  Ex  parte  Merryman,  supra;  Ex  parte  Milligan,  supra. 

22  See  Baltzer  v.  United  States,  U.  S.  Supreme  Court,  October  Term,  1918,  No. 
320;  Head  ».  United  States,  Ibid.,  No.  321;  Kornmann  v.  United  States,  7WJ.,  No. 
548. 

'^  See  Zechariah  Chafee,  Jr.,  "Freedom  of  Speech,"  17  New  Republic,  No.  211, 
66. 
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regard  to  culpability,  was  an  obvious  fact  in  the  administration  of  jus- 
tice. The  eighteenth  century  was  content  to  reconcile  this  form  of 
liability  with  the  general  theory  by  a  dogmatic  fiction  of  representa- 
tion in  the  case  of  torts  of  agents  and  servants  ^  and  a  dogmatic  fic- 
tion of  negligence  in  the  case  of  trespassing  animals.^  The  nineteenth 
century  remained  content  with  the  former.  American  courts  which 
balked  at  employers'  liability  statutes  as  subversive  of  a  fundamental 
principle  of  reason  that  liability  can  flow  only  from  fault,^  were  satis- 
fied with  the  liability  of  a  principal  for  the  tort  of  an  agent  on  the 
ground  that  the  culpability  of  the  agent  was  in  reason  that  of  the  prin- 
cipal.'* But  historical  study  soon  showed  that  liability  for  trespassing 
animals  was  not  to  be  explained  on  any  theory  of  negligence,  and  so 
it  became  orthodox  to  explain  this  case  and  some  analogous  cases  of 
liability  without  fault  as  historical  survivals  which  were  gradually  dis- 
appearing as  the  idea  of  liability  resulting  from  will  was  progressively 
realized  in  the  administration  of  justice.^ 

In  truth  this  attempt  to  state  the  whole  law  in  terms  of  will  and 
hence  to  state  the  whole  law  of  torts  in  terms  of  culpability  grew  out 
of  the  historical  and  metaphysical  jurisprudence  of  the  last  century, 
which  conceived  of  progress  in  law  as  a  progress  from  rules  and  doc- 
trines in  which  duties  and  liabilities  were  involved  in  status  or  relation, 
to  rules  and  doctrines  in  which  "duties  and  liabilities  flow  from  volun- 
tary action  and  are  consequences  of  exertion  of  the  human  will."  ® 
So  far  from  being  stubborn  archaisms,  holding  on  in  the  teeth  of  prog- 
ress, cases  of  common-law  liability  without  fault  have  shown  positive 
vitality.  Thus  the  common-law  liability  for  trespassing  cattle,  which 
at  one  time  seemed  on  the  way  to  extinction  in  America,  has  been 
steadily  coming  back  into  the  law.''  It  is  now  evident  that  the  com- 
mon-law rule  was  not  rejected  in  our  earlier  decisions  and  our  earlier 
legislation  because  it  was  in  conflict  with  a  fundamental  principle  of 
no  liability  without  fault,  but  because  it  postulated  a  settled  com- 
munity, where  it  was  contrary  to  the  general  security  to  turn  cattle 
at  large  to  graze,  whereas  in  pioneer  American  communities  vacant 
lands  which  were  privately  owned  and  those  which  were  not  owned 


1  "'Qui  facit  per  alium  facit  per  se'  is  a  simple  untruth,  except  so  far  as  it  ex- 
presses the  truism  that  one  who  deliberately  carries  out  a  design  through  the  in- 
strumentality of  another  is  the  active  agent  throughout."  Baty,  Vicarious  Lia- 
bility, 7. 

^  3  Blackstone,  Commentaries,  211;  Pollock,  Torts,  9  ed.,  510-11. 

'  Hoxie  V.  New  York  R.  Co.,  82  Conn.  352,  73  Atl.  754  (1909);  Ives  v.  South  Buf- 
falo R.  Co.,  201  N.  Y.  271,  94  N.  E.  431  (1911);  Durkin  v.  Kingston  Coal  Co.,  171 
Pa.  St.  193,  3s  Atl.  237  (189s). 

*  One  may  concur  in  Dr.  Baty's  demonstration  that  this  is  a  dogmatic  fiction 
and  yet  not  think  the  rule  of  law  imposing  such  liability  is  to  be  rejected.  The  fal- 
lacy of  Dr.  Baty's  book  lies  in  the  assumption  that  tort  liability  is  of  necessity  a 
correlative  of  fault. 

*  "The  doctrine  is  a  stubborn  archaism."    Pollock,  TpRTS,  9  ed.,  510,  n.  p. 

*  Pound,  "The  End  of  Law  as  Developed  in  Juristic  Thought,"  30  Harv.  L.  Rev. 
201,  210. 

^  E.g.,  fencing  statutes  are  held  to  have  no  application  to  cultivated  land.  Hal- 
lock  ti.  Hughes,  42  Iowa,  516  (1876);  Randall  v.  Gross,  67  Neb.  255,  93  N.  W.  223 
(1903)- 
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could  not  be  distinguished,  and  the  grazing  resources  of  the  country 
were  often  its  chief  resources.  Hence  the  common-law  rule  was  for 
the  time  being  inapplicable  to  local  conditions.  It  is  significant  that 
as  the  conditions  that  made  the  rule  inapplicable  have  come  to  an  end, 
the  rule  has  generally  been  reestablished.*  A  rule  that  can  thus  re- 
assert itself  is  not  a  moribund  archaism.  It  must  have  something 
sound  behind  it. 

A  conspicuous  case  of  the  vitality  of  the  common-law  liability-with- 
out-fault  of  owners  of  animals  is  liability  for  injuries  done  by  tress- 
passing animals,  while  on  the  land  wrongfully,  irrespective  of  scienter. 
On  one  ground  or  another,  the  current  of  authority  has  always  heM 
the  owner  of  the  animal  in  such  cases.  ^  In  some  of  these  cases  the 
person  injured,  or  whose  property  on  the  land  was  injured,  was  in  posses- 
sion of  the  land  trespassed  upon  and  was  allowed  to  recover  for  the 
injury  to  person  or  chattel  property  by  way  of  aggravation  of  the  tres- 
pass on  the  land.^"  But  in  others  the  action  was  Case,^^  and  in  still 
others  the  injury  was  to  another  than  the  owner  in  possession  of  the 
land.^2  In  some  the  trespassing  animal  was  a  dog,^^  and  it  might  be 
material  that  the  owner  was  with  him.^^  The  only  decision  that  re- 
quires a  theory  of  aggravation  of  trespass  to  the  realty  to  sustain  re- 
covery for  damage  by  a  trespassing  animal  other  than  damage  to  the 
land  is  Van  Leuven  v.  Lyke,^^  where  it  was  held  there  could  not  be  a 
recovery  without  either  an  averment  of  trespass  upon  land  or  an  aver- 
ment of  scienter. 


*  Phillips  V.  Bynum,  145  Ala.  549,  39  So.  911  (1906);  Puckett  v.  Young,  112 
Ga.  578,  37  S.  E.  880  (1901);  Bulpit  v.  Matthews,  145  111.  345,  34  N.  E.  525 
(1893);  Gumm  V.  Jones,  115  Mo.  App.  597,  92  S.  W.  169  (1906);  State  v.  Mathis, 
149  N.  C.  546,  63  S.  E.  99  (1908);  Marsh  v.  Koons,  78  Ohio  St.  68,  84  N.  E.  599 
(1908). 

9  Beckwith  v.  Shordike,  Burr.  2092  (1767);  Lee  v.  Riley,  18  C.  B.  N.  S.  722  (1865); 
McClain  v.  Lewiston  Fair  Ass'n,  17  Idaho,  63,  79,  104  Pac.  1015  (1909);  Green  v. 
Doyle,  21  111.  App.  205  (1886);  Decker  v.  Gammon,  44  Me.  322  (1857);  Angus  v. 
Radin,  2  South  (N.  J.)  815  (1820);  Van  Leuven  v.  Lyke,  i  N.  Y.  515  (1848);  Dolph 
V.  Ferris,  7  Watts  &  Sergt.  (Pa.)  367  (1844);  Goodman  i).  Gay,  15  Pa.  St.  188  (1850); 
Troth  V.  Wills,  8  Pa.  Sup.  Ct.  i  (1898);  Chunot  v.  Larson,  43  Wis.  536  (1878);  Doyle 
V.  Vance,  6  Vict.  L.  R.  (Law)  87  (1880).  Contra,  Sanders  v.  Teape,  51  L.  T.  N.  S. 
263  (trespassing  dog)  (1884);  Bischoff  ti.  Cheney,  89  Conn,  i  (trespassing  cat)  (1914); 
Peterson  v.  Conlan,  18  N.  D.  205,  119  N.  W.  367  (1909). 

"  Beckwith  v.  Shordike,  Burr.  2092  (1767);  Lee  v.  Riley,  18  C.  B.  N.  S.  722  (1865); 
Van  Leuven  v.  Lyke,  i  N.  Y.  515  (1848);  Dolph  v.  Ferris,  7  Watts  &  Sergt. 
(Pa.)  367  (1844);  Chunot  v.  Larson,  43  Wis.  536  (1878).  In  the  last  case  the  court 
says:  "The  ground  of  liability  rests  upon  a  breach  of  the  close,  and  the  killing  of 
the  cow  is  alleged  by  way  of  aggravation  of  damages"  (p.  541).  In  Van  Leuven 
V.  Lyke,  supra,  the  court  says:  "The  breaking  and  entering  the  close  ...  is  the 
substantive    allegation,   and   the   rest  is   laid   as   a   matter   of   aggravation   only" 

(P-  517)- 

"  Decker  v.  Gammon,  44  Me.  322  (1857);  Green  v.  Doyle,  21  111.  App.  205  (1886); 
Angus  V.  Radin,  2  South  (N.  J.)  815  (1820)  (certiorari  from  a  magistrate's  court, 
which  had  no  jurisdiction  of  trespass  quare  clausum). 

12  McClain  v.  Lewiston  Fair  Ass'n,  17  Idaho,  63,  104  Pac.  1015  (1909);  Troth  v. 
WiUs,  8  Pa.  Sup.  Ct.  i  (1898). 

1'  McClain  v.  Lewiston  Fair  Ass'n,  17  Idaho,  63,  104  Pac.  1015  (1909);  Green  v. 
Doyle,  21  111.  App.  205  (1886);  Doyle  v.  Vance,  6  Vict.  L.  R.  (Law)  87  (1880). 

"  Woolf  V.  Chalker,  31  Conn.  121,  128  (1862)  {semble). 

"  I  N.  Y.  515  (1848). 
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Of  the  decisions  in  which  recovery  for  injury  by  the  trespassing 
animal  in  the  absence  of  scienter  was  denied,  Cox  v.  Burbidge,^^  which  « 
is  commonly  cited  as  requiring  scienter  in  case  of  an  injury  by  a  tres- 
passing animal/^  may  be  distinguished,  as  will  be  seen  presently;  Sand- 
ers V.  Teape  ^^  was  an  injury  by  a  trespassing  dog,  and  Bischoff  v. 
Cheney  ^^  an  injury  by  a  trespassing  cat,  so  that  they  involve  the  ques- 
tion whether  a  dog  or  cat,  going  on  lands  by  itself,  may  give  rise  to 
an  action  of  trespass,^"  while  in  Peterson  v.  Conlan^^  the  plaintiff  was 
but  a  licensee  on  the  land  (and  so  might  well  be  held  to  take  risks  to 
which  the  owner  and  his  invitees  would  not  be  subject),  and  the  value 
of  the  court's  discussion  is  impaired  by  its  supposition  that  Rylands  v. 
Fletcher,^  which  it  cites  along  with  Losee  v.  Buchanan^  as  a  decision 
to  the  same  effect,  is  an  authority  for  requiring  negligence  as  a  basis  • 
of  liability.  ; 

In  Cox  V.  Burbidge,  defendant's  horse,  while  running  at  large  on  the ' 
highway,  kicked  plaintiff.  It  was  held  there  was  no  liability  without 
proof  of  scienter.  No  doubt  this  might  be  explained  on  the  theory  ^ 
that  liability  for  trespass  on  land  by  animals  is  a  historical  anomaly, 
and  for  the  rest  liability  must  depend  on  proof  of  culpability  in  allow- , 
ing  an  animal  to  run  at  large  when  its  known  disposition  made  it  rea- 
sonable to  anticipate  that  someone  would  be  injured.  But  such  an 
explanation  does  not  consist  with  the  tendency  of  the  English  courts, 
as  shown  by  Baker  v.  Snell,^  to  insist  on  absolute  liability  in  case  of 
injuries  by  animals.  And  Cox  v.  Burbidge  might  be  reconciled  with 
the  cases  where  the  owner  was  held  for  injuries  inflicted  by  the  animals 
while  trespassing  on  another's  land  by  observing  that  so  long  as  the 
horse  was  grazing  by  the  roadside,  even  if  a  trespasser  on  the  highway, 
if  gentle  it  was  in  the  ordinary  run  of  things  no  danger  to  the  general 
security.  One  who  uses  the  highway  takes  the  risk  of  many  things 
which  are  normal  incidents  of  general  use  of  the  highway .^^  Even  if 
the  horse  was  there  wrongfully,  the  wrongful  presence  of  a  gentle  horse 
may  be  a  risk  of  the  highway,  when  it  cannot  be  said  to  be  a  risk  taken 
by  a  landowner  on  his  own  premises.  In  the  latter  case  the  law  re- 
quires the  owner  of  an  animal  to  keep  his  animal  off  of  the  land  of 
others,  where  in  the  ordinary  course  of  things  they  are  sure  to  do  some 
sort  of  damage,  at  his  peril  of  answering  for  the  damage  actually  done. 

Such  is  in  effect  the  result  of  the  latest  case  of  the  sort.    In  Theyer 

«  13  C.  B.  N.  S.  430  (1863). 

"  E.  g.,  Pollock,  Torts,  8  ed.,  497. 

18  SI  L.  T.  N.  S.  263  (1884). 

"  89  Conn.  I  (1914). 

20  That  trespass  does  not  lie  in  such  a  case,  Brown  v.  Giles,  i  C.  &  P.  118  (1823); 
Woolf  V.  Chalker,  31  Conn.  121,  128  (1862)  (semble);  Bischoff  v.  Cheney,  89  Conn. 
I  (1914);  Buck  V.  Moore,  35  Hun  (N.  Y.)  338  (1885);  Van  Etten  v.  Noyes,  128  App. 
Div.  406,  112  N.  Y.  Supp.  888  (1908);  McDonald  v.  Jodrey,  8  Pa.  Co.  Ct.  142  (1890). 
See  Read  v.  Edwards,  17  C.  B.  N.  S.  245,  260  (1864).  Contra,  Chunot  v.  Larson, 
43  Wis.  536  (1878). 

21  18  N.  D.  20s,  119  N.  W.  367  (1909). 

22  L.  R.  3  H.  L.  330  (1868). 

23  SI  N.  Y.  476  (1873)- 

«  [1908]  2  K.  B.  352,  355- 

28  Compare  what  is  said  in  Tillett  v.  Ward,  10  Q.  B.  D.  17,  20  (1882). 
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V.  Purnell,^  defendant's  sheep  trespassed  on  plaintiff's  land,  where 
they  developed  scab,  as  a  result  of  which  they  were  interned  on  plain- 
tiff's land  along  with  plaintiff's  own  sheep.  Plaintiff  was  allowed  to 
recover  the  whole  damage,  without  proof  of  scienter.  Cox  v.  Burbidge  was 
distinguished  on  the  ground  that  there  the  injury  was  not,  while  here 
it  was  a  "natural"  result  of  the  trespass,  and  on  the  ground  that  there 
the  plaintiff  had  no  case  for  trespass,  while  here  he  had  such  a  case 
with  matter  in  aggravation  of  the  damage.  Cooke  v.  Waring  ^'  was 
distinguished  on  the  latter  ground.  As  to  the  first  ground  the  artifi- 
ciality of  the  uses  of  "natural"  in  this  connection  has  been  pointed 
out.2*  About  all  that  can  be  made  out  from  the  decisions  is  that  cases 
where  a  recovery  has  been  allowed  involve  "natural"  results,  where- 
fore a  recovery;  while  those  in  which  it  was  not  allowed  do  not  involve 
such  results,  wherefore  no  recovery.  As  to  the  other  ground,  it  seems 
futile  to  distinguish  between  an  injury  to  the  owner  of  the  land,  who 
could  bring  an  action  of  trespass  quare  clausum,  and  one  to  his  mother, 
living  with  him  on  the  land,  who  could  not.^^  The  strongest  argument 
against  liability  without  scienter  in  these  cases  is  in  the  dissenting  opin- 
ion in  Troth  v.  Wills.^'^  But  in  the  case  there  put  of  injury  to  a  child 
of  the  landowner  by  a  trespassing  pet  lamb  or  by  a  trespassing  hen 
(assuming  that  the  owner  of  the  animal  would  be  liable  in  trespass 
for  an  invasion  of  another's  land  by  a  hen),^^  if  it  is  the  duty  of  the 
owner  of  the  animal  to  keep  it  off  of  the  neighbor's  ground,  may  not 
the  latter  reasonably  assume  that  the  animal  will  not  be  there,  and 
allow  the  child  to  act  accordingly?  Ought  we  to  ask  the  owner  of  land 
to  take  the  risk  of  another's  stray  animal  which  the  other  is  bound  to 
keep  off  ? 

Theyer  v.  Purnell,  in  its  result  and  in  refusing  to  apply  Cox  v.  Bur- 
bidge, is  significant  as  one  of  many  recent  cases  whidi  are  compelling 
us  to  revise  the  nineteenth-century  theory  of  liability. 


Effect  of  Ownership  of  All  the  Stock  of  One  Corporation  by 
A  Second  Corporation;  Llability  of  a  Parent  Corporation  for  the 
Debts  of  a  Subsidiary  Corporation;  Subsidiary  Corporations  as 
Agents.  —  The  recent  case  of  New  York  Trust  Co.  v.  Carpenter^  pre- 
sented the  following  state  of  facts:  The  Wheeling  &  Lake  Erie  Railway 
Company  owned  a  controlling  interest  in  the  Wheeling,  Lake  Erie  and 
Pittsburgh  Coal  Company.  The  coal  company  mined  coal  which  was 
used  as  fuel  by,  or  shipped  over  the  lines  of,  the  railway  company. 
Both  companies  were  in  the  hands  of  receivers.  There  were  outstanding 
against  the  coal  company  certain  mortgage  bonds  (and  also  certain 

2«  [1918]  2  K.  B.  333. 

"  2  H.  &  C.  332  (1863). 

28  Mayne,  Damages,  8  ed.,  77.  Compare  other  artificial  uses  of  this  word,  Sal- 
MOND,  Torts,  4  ed.,  §  61,  note  13. 

^^  Compare  the  remarks  of  Phillimore,  J.,  on  an  analogous  situation  in  Dulieu  v. 
White,  [1901]  2  K.  B.  669,  684-85. 

»«  8  Pa.  Sup.  Ct.  I  (1898). 

»  See  State  v.  Neal,  120  N.  C.  613,  27  S.  E.  81  (1897). 

>  250  Fed.  668  (C.  C.  A.,  6th  Circ.)  (1918). 
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obligations  entitled  to  priority  over  these  bonds).  Pursuant  to  a  plan 
of  reorganization,  a  new  railway  company  and  a  new  coal  company  were 
created,  to  which  were  transferred  the  properties  of  the  old  companies. 
The  new  railway  company  received  all  the  stock  of  the  new  coal  com- 
pany, and  the  bondholders  in  the  old  coal  company  received  bonds  ex- 
ecuted by  the  new  coal  company  and  secured  (subject  to  prior  obliga- 
tions) by  a  mortgage  upon  its  property. 

Pursuant  to  the  plan  of  reorganization,  two  contracts  were  made.  A 
mining  company  (which  was  not  controlled  by  the  railway  company) 
contracted  with  the  coal  company  to  pay  for  ten  years  a  royalty  on  pro- 
duction, with  an  annual  minimum;  and  the  railway  company  contracted 
with  a  trustee  for  the  bondholders  of  the  coal  company  to  pay  a  certain 
amount  for  each  ton  of  coal  mined  and  shipped  over  its  lines.  It  was 
expected  that  the  funds  so  paid  would  keep  down  annual  charges, 
discharge  the  prior  obligations,  and  provide  some  sinking-fund  for  the' 
bonds.  The  only  outlet  for  the  coal  mined  by  the  mining  company  was 
over  the  lines  of  the  railway  company,  and  the  railway  company  failed 
to  furnish  cars  sufficient  to  haul  away  the  coal  which  the  mining  company 
was  able  to  produce.  Upon  failure  of  the  railway  company  to  supply 
cars,  the  mining  company  mined  less  than  the  agreed  minimum,  and  re- 
fused to  pay  to  the  coal  company  the  agreed  royalties.  Thereupon  there 
were  negotiations  between  the  mining  company  and  the  railway  com- 
pany, as  a  result  of  which  it  was  agreed  that  the  mining  contract  should 
be  modified,  and  a  modifying  contract  was  made  between  the  mining 
company  and  the  coal  company,  —  the  coal  company  acting  "  by  direc- 
tion" of  the  railway  company. 

Later  the  new  railway  company  and  the  new  coal  company  passed 
into  the  hands  of  receivers.  On  litigation  instituted  for  the  protection 
of  the  bondholders  of  the  coal  company,  it  was  first  held  ^  that  the 
railway  company  was  under  an  obligation,  implied  from  the  plan  of 
reorganization  and  the  circumstances  of  the  case,  to  furnish  sufficient 
cars  to  haul  away  at  least  the  minimum  amount  which  the  mining  com- 
pany had  agreed  to  mine  by  its  original  contract,  and  that  for  its  failure 
so  to  do,  it  was  liable  in  damages  (which  would  go  to  the  bondholders), 
these  damages  to  be  computed  upon  the  basis  of  the  sums  which  would 
have  been  paid  by  the  mining  company  and  the  railway  company  under 
the  two  reorganization  contracts,  if  a  due  number  of  cars  had  been  sup- 
plied by  the  railway  company.  In  other  words,  the  railway  company 
was  declared  to  be  liable  both  on  the  contract  expressly  made  by  it  at 
the  time  of  the  reorganization,  and  also  upon  a  contract  impliedly  made 
by  it  at  that  time. 

Pending  the  ascertainment  of  these  damages,  the  mortgage  upon  the 
property  of  the  coal  company  was  foreclosed.  It  brought  only  enough 
to  satisfy  the  prior  obligations.  There  was  a  deficiency  judgment  for  the 
full  amount  of  the  bonds,  with  interest.  The  question  was  then  pre- 
sented whether  this  deficiency  judgment  was  provable  as  a  claim  against 
the  new  railway  company.  The  District  Court  held  that  it  was;  the 
Circuit  Court  of  Appeals  held  that  it  was  not.  The  District  Court  found 
that  the  coal  company  was  organized  and  at  all  times  managed  and 

2  Wheeling,  etc.  R.  Co.  :;.  Carpenter,  218  Fed.  273  (C.  C.  A.,  6th  Circ.)  (1914). 
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controlled  by  the  railway  company  "as  an  adjunct  to  or  agency  of"  the 
railway  company. 

A  corporation  may  of  course  act  as  agent  for  the  legal  unit  or  units 
who  hold  its  stock.  The  relation  of  agent  to  principal  may  arise  by  reason 
of  any  facts  sufficient  to  create  that  relation  under  the  general  rules  of 
law  appUcable  to  agents.  But  the  relation  of  corporation  to  stockholder 
is  not  the  relation  of  agent  to  principal.  A  stockholder,  qua  stockholder, 
is  not  a  principal.  When  an  agent  does  an  act  creating  a  liability  to  a 
third  person,  ordinarily  that  is  not  the  liability  of  the  agent,  but  is  the 
,  liability  of  the  principal  alone;  and  even  if  the  circumstances  are  such 
that  the  third  person  can  subject  the  agent  to  liability,  he  can  usually 
also  subject  the  principal  to  liability.  But  when  a  corporation  does  an 
act  creating  a  liability  to  a  third  person,  ordinarily  that  liability  is  the 
Uability  of  the  corporation  alone,  and  is  not  the  liability  of  its  stock- 

'  holders.  On  the  vital  matter  of  liability  for  acts  done,  the  relation  of 
corporation  to  stockholder  is  not  the  same,  or  even  similar,  to  the  rela- 
tion of  agent  to  principal.  These  two  relations  are  altogether  different 
relations,  —  the  one  relation  producing  results  which  are  the  exact 
opposite  of  those  produced  by  the  other  relation.  The  agent  is  not  liable, 
and  the  corporation  is  liable;  the  principal  is  liable,  and  the  stockholder  is 
not  Uable. 

When  a  corporation  is  duly  created,  a  legal  unit  is  formed  which  can 
incur  liabilities  which  are  solely  the  liabihties  of  that  legali^unit.  The 
corporation  will  be  in  the  control  of  the  stockholders,  and  through  this 
control  the  stockholders  will  benefit  by  the  asserts  which  the  corpora- 
tion acquires;  they  will  receive  dividends  from  time  to  time,  and  upon 
the  dissolution  of  the  corporation  they  will  receive  their  shares  of  the 
assets;  the  assets,  to  the  extent  that  they  exceed  the  liabilities,  ultimately 
reach  the  stockholders.  But  the  converse  is  not  true;  the  liabilities,  to 
the  extent  that  they  exceed  the  assets,  do  not  ultimately  burden  the 
stockholders.    This  is  the  most  important  advantage  derived  from  in- 

I  corporation,  —  there  is  a  legal  unit  controlled  by  stockholders,  so  that 
they  ultimately  profit  by  its  profit,  and  yet  the  Uabilities  of  this  legal 
unit  are  its  liabilities  alone. 
In  Salomon  v.  Salomon  &°  Co.  Ltd.^  Salomon  transferred  a  business  to 

'a  Umited  company,  and  became  the  owner,  absolutely  or  beneficially, 
of  all  the  shares  which  the  company  issued.  The  company  became 
insolvent.     Vaughan  Williams,  J.,  held  that  Salomon  was  personally 

.liable  for  the  debts  of  the  company,  saying  that  the  company  was  "a 

'mere  nominee  of  Salomon's;  and  the  case  is  to  be  dealt  with  as  if  the 
nominee,  instead  of  being  the  company,  had  been  some  individual  agent 
of  Salomon's  to  whom  he  had  purported  to  sell  this  business.    In  that 

'  case  the  trustee  in  bankruptcy  of  the  agent  would  have  had  a  right  to 
make  Salomon  indemnify  the  agent  against  the  debts  which  he  had 

'  contracted  by  the  direction  of  his  principal.  The  right  of  the  liquidator 
is  precisely  the  same."  But  this  reasoning  was  discredited  by  the  House 
of  Lords,  and  Salomon  was  held  not  liable.  "In  a  popular  sense,"  said 
Lord  Herschell,  "a  company  may  in  every  case  be  said  to  carry  on  busi- 
ness for  and  on  behalf  of  its  shareholders,  but  this  certainly  does  not  in 

»  [1897]  A.  C.  22. 
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point  of  law  constitute  the  relation  of  principal  and  agent  between  them, 
or  render  the  shareholders  liable  to  indemnify  the  company  against  the 
debts  which  it  incurs." 

Where  all  the  stock  of  a  corporation  is  owned  by  one  human  being, 
the  question  arises  whether  there  is  any  objection  to  such  concentration 
of  stock  ownership.  The  usual  situation  is  that  creditors  look  solely  to 
the  assets  of  the  corporation  for  payment,  and,  in  such  case,  it  is  imma- 
terial to  them  how  many  persons  will  be  entitled  to  what  assets  remain 
after  the  creditors  are  satisfied.  Therefore  legislatures  have  been  slow 
to  prohibit  concentration  of  stock  ownership  in  one  person.  Where  all 
the  stock  of  a  corporation  is  owned  by  a  second  corporation,  and  such 
ownership  is  intra  vires  of  the  second  corporation,  the  situation  is  the 
same  as  where  all  the  stock  is  owned  by  one  human  being.  And  there 
is  no  more  justification  for  saying  that  a  corporation  is  the  agent  of 
its  sole  stockholder,  than  for  saying  that  a  corporation  is  the  agent  of 
its  many  stockholders. 

It  has  already  been  noted  that  of  course  a  corporation  may  become 
the  agent  for  its  stockholder  or  stockholders  by  reason  of  any  facts 
sufiicient  to  create  that  relation  under  the  general  rules  of  law  appli- 
cable to  agents.  Tested  by  these  rules,  there  were  no  subsidiary  facts 
in  the  principal  case  justifying  a  finding  that  the  coal  company  was  the 
agent  of  the  railway  company. 

There  was,  however,  an  admission  in  the  pleadings  which  should  be 
noticed.  The  railway  company,  and  its  receiver,  in  their  answers  ad- 
mitted that  the  railway  company  was  "the  real  lessor"  of  the  coal 
properties.  The  bondholders  might  well  urge  that,  if  the  railway  com- 
pany was  the  "real"  maker  of  the  lease,  then,  by  like  reasoning,  it  must 
have  been  the  "  real "  maker  of  the  bonds.  What  is  reality?  There  was 
a  legal  unit  named  the  coal  company;  the  legal  title  to  the  coal  proper- 
ties was  vested  in  it,  and  no  conveyance  of  those  properties,  by  lease  or 
otherwise,  could  have  been  made  except  by  the  action  of  that  legal  unit. 
The  coal  company  was  controlled  by  another  legal  unit,  called  the  rail- 
way company,  and  the  action  of  the  coal  company  was  taken  because  the 
railway  company  desired  it  to  be  taken,  —  corporations  usually  act  as 
those  who  control  them  desire  them  to  act.  (i)  The  lease  was  made  by 
the  coal  company.  (2)  The  bonds  were  made  by  the  cOal  company.  (3) 
The  coal  company  was  controlled  by  the  railway  company,  through 
ownership  of  all  its  stock.  All  three  of  these  facts  were  realities.  On 
these  facts  the  question  arises  whether  the  fact  that  the  coal  company 
was  so  controlled  by  the  railway  company  makes  the  railway  company 
liable  on  the  bonds  made  by  the  coal  company.  And  we  have  seen  that 
it  is  of  the  essence  of  the  corporate  franchise  that  control  of  a  corpora- 
tion, through  stock  ownership,  does  not  expose  the  stockholder  or  stock- 
holders to  liability  for  the  acts  of  the  corporation.  The  admission  that 
the  railway  company  was  "  the  real  lessor  "  lacked  legal  certainty  and,  in 
any  event,  was  the  admission  of  a  legal  conclusion. 

In  dealing  with  cases  similar  to  the  principal  case,  judges  have  char- 
acterized the  controlled  corporation  by  a  variety  of  words  or  phrases,  — 
"paper  company,"  "alter  ego,"  "alias,"  "device,"  "dummy,"  "nomi- 
nee," "tool,"  "instrmnentality,"  "adjunct."     But  the  use,  even  the 
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liberal  use,  of  epithets  does  not  constitute  argument.  Of  course  a  cor- 
poration is  useful  to  those  who  control  it,  —  it  acts  "  for  "  its  stockholders. 
Now  if  one  legal  unit  acts  "for"  a  second  legal  unit,  the  second  legal 
unit  is  usually  hable  for  the  act  of  the  first  unit;  the  importance  of  the 
corporate  franchise  lies  precisely  in  the  fact  that,  although  the  corporation 
acts  "for"  its  stockholders,  its  stockholders  are  not  liable  for  its  acts. 
If  this  distinction  is  not  kept  bright,  but  is  clouded  by  the  use  of  double- 
meaning  words,  the  law  of  corporation  will  lose  much,  if  not  most,  of  its 
usefulness.  The  legislative  grant  of  the  privilege  to  control  a  legal  unit, 
but  to  be  unburdened  by  the  liabilities  of  that  unit,  is  a  matter  of  sub- 
stance, and  not  of  mere  form. 

In  the  principal  case,  the  bondholders  were  content  in  the  reorganiza- 
tion to  take  the  bonds  of  the  coal  company.  They  recognized  the  railway 
company  as  a  distinct  legal  unit,  and  the  trustee  for  the  bondholders 
contracted  with  the  railway  company  for  the  payment,  not  of  the  bonds 
in  their  entirety,  but  of  a  fund  which  it  was  expected  would  discharge 
the  prior  obligations  and  provide  something  toward  the  payment  of  the 
bonds.  The  bondholders  later  contended  successfully  that  the  rail- 
way company  was  under  an  implied  liability  to  supply  cars,  so  that  the 
expected  fund  should  be  forthcoming.  The  action  of  the  bondholders  in 
seeking  to  treat  the  bonds  themselves  as  the  obligations  of  the  railway 
company  was  inconsistent  both  with  the  bargain  made  in  the  reorgani- 
zation and  also  with  the  relief  obtained  against  the  railway  company  in 
the  prior  phases  of  the  litigation. 

In  Marsch  v.  Southern  N.  E.  R.  Corp.*  the  plaintiff  sought  to  hold  the 
Grand  Trunk  Railway  Company  of  Canada  liable  for  the  breach  of  a 
contract  which  the  plaintiff  had  made  with  the  Southern  New  England 
Railroad  Corporation,  practically  all  of  the  stock  of  which  was  owned 
by  the  first  corporation,  on  the  ground  that  the  second  corporation, 
being  so  controlled,  was  but  the  "alter  ego"  of  the  first  corporation. 
The  Massachusetts  court  denied,  with  fitting  brevity,  the  right  of  the 
plaintiff  to  subject  the  first  corporation  to  liability  on  this  groimd. 


Rate  Statute  ^—  Change  of  Decision  —  Right  of  Carrier  to 
Recover  Excess  Value  of  Services.  —  A  statute  prescribing  a  sched- 
ule of  maximum  rates  to  be  charged  for  hauling  lignite  coal  was  passed 
in  1907  by  the  legislature  of  North  Dakota.  The  carriers  declined  to 
comply  with  it:  but  their  violation  was  successfully  enjoined.^  On 
supersedeas  the  statutory  rate  did  not  go  into  operation  until  March, 
19 10,  when  the  Supreme  Court  of  the  United  States  affirmed  the  de- 
cision below.  The  case  was  later  reopened  in  accordance  with  the 
terms  of  the  Supreme  Court's  decree  "without  prejudice."  The  North 
Dakota  court  again  held  the  rates  to  be  reasonable,^  but  on  appeal 

*  120  N.  E.  120  (1918). 

1  North  Dakota  ex  rel.  McCue  v.  Northern  Pacific  Ry.  Co.,  19  N.  D.  45,  120  N.  W. 
869,  216  U.  S.  579- 

2  North  Dakota  ex  rel.  McCue  v.  Northern  Pacific  Ry.  Co.,  26  N.  D.  438,  145 
N.  W.  135- 


NOTES  429 

the  Supreme  Court  held  them  to  be  confiscatory.^  One  of  the  carriers 
then  brought  action  against  a  shipper  for  the  diflFerence  between  the 
rate  prescribed  by  the  statute  and  a  reasonable  rate.  And  the  North 
Dakota  court  has  recently  held  that  it  is  not  entitled  to  recover.*  The 
carrier,  of  course,  had  contended  that  the  rates  had  always  been  un- 
reasonable; that  therefore  it  had,  during  the  period  covered  by  the 
statutory  rates,  been  serving  the  shipper  at  an  unjust  and  illegal  com- 
pensation; that  to  the  extent  of  the  excess  of  value  of  service  over  pre- 
scribed rate,  it  under  mistake  or  duress  had  given  value  in  return  for 
no  consideration;  in  short,  that  the  shipper  was  unjustly  enriched  at 
its  expense.  On  the  other  hand,  the  reasoning  of  the  court  is  that  there 
was  no  contract,  express  or  implied  in  fact,  on  the  part  of  the  ship- 
per to  refund  in  case  the  Supreme  Court  later  found  the  rates  to  be 
confiscatory;  that  so  far  as  recovery  was  to  be  based  upon  unjust  en- 
richment, the  situation  of  the  carrier  was  similar  to  that  of  the  plain- 
tiff in  Windbiel  v.  Carroll.^  There  the  plaintiff  paid  the  defendant's 
claim  insisting  that  he  did  not  owe  it,  and  later  found  a  receipt  con- 
clusively showing  that  his  belief  was  correct;  yet  he  was  unable  to  re- 
cover. The  court  distinguished  between  payment  in  ignorance  of  a 
fact  and  payment  in  ignorance  of  the  means  of  proving  a  fact.  If  a 
plaintiff  cannot  produce  the  requisite  proof  of  what  he  knows  to  be 
true,  the  law  will  not  ai(^  him.  This  principle,  generally  regarded  as 
settled,^  may  conceivably,  however,  not  extend  to  the  principal  case, 
where  the  only  way  of  ascertaining  the  facts  of  a  complicated  situation 
is  by  a  period  of  experimentation.  The  North  Dakota  court  further 
found  that,  so  far  as  the  Supreme  Court  had  in  the  past  interpreted 
the  decree,  "without  prejudice,"  that  decree  provided  for  future  con- 
ditions that  might  arise  and  did  not  permit  overthrowing  what  was 
already  concluded. 

It  is  commonly  stated  that  money  paid  under  a  mistake  of  law  can- 
not be  recovered.  If  this  principle  were  sound,  it  would  be  a  strong 
argument  in  favor  of  the  North  Dakota  decision.  It  is  not  the  pres- 
ent purpose  to  discuss  the  correctness  of  this  doctrine,  which  has  been 
attacked  by  text- writers,^  is  not  accepted  in  all  jurisdictions,^  and  is 
subject  to  so  many  exceptions  as  to  create  a  doubt  as  to  its  existence.' 
Irrespective  of  its  soundness  the  principal  case  may  be  supported.  In 
Henderson  v.  Folkstone  Waterworks  Co.,^^  the  plaintiff  paid  a  water  tax 
which  had  been  held  to  be  legal.    Later  the  House  of  Lords  held  the 

»  236  U.  S.  585. 

*  MinneapoUs  &  St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Washburn  L.  C.  Co.  (N.  D.)  168 
N.  W.  684. 

»  16  Hun  (N.  Y.),  loi. 

*  Woodward,  Quasi  Contracts,  §  13;  Keener,  Quasi  Contracts,  27. 

^  Woodward,  Quasi  Contracts,  §  36;  Keener,  Quasi  Contracts,  85-95; 
Stadden,  "Error  of  Law,"  7  Col.  L.  Rev.  476;  2  Pomeroy,  Eq.  Jur.,  §§  841-51. 

*  Northrop  v.  Graves,  19  Conn.  548;  Scott  v.  Board  of  Trustees,  132  Ky.  616, 
116  S.  W.  788. 

'  Erkens  v.  NicoUn,  39  Minn.  461,  40  N.  W.  567;  Vamum  v.  Highgate,  65  Vt. 
416,  26  Atl.  628;  Marcotte  v.  Allen,  91  Me.  74;  39  Atl.  346,  County  of  Wayne  v. 
Reynolds,  126  Mich.  231,  85  N.  W.  574;  Haven  v.  Foster,  9  Pick.  (Mass.)  112  (1829). 
In  re  Ainsworth,  [1915]  2  Ch.  96;  Culbreath  v.  Culbreath,  7  Ga.  64. 

"  I  T.  L.  R.  329  (1885). 
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tax  illegal;  yet  the  plaintiff  was  unable  to  recover.  Lord  Coleridge 
said:  "Here  at  the  time  the  money  was  paid,  which  was  before  Dobbs's 
case,  the  law  was  in  favor  of  the  company,  and  there  was  no  authority 
to  show  that  it  could  be  recovered  back  on  account  of  a  judicial  de- 
cision reversing  the  former  understanding  of  the  law."  The  case  has 
been  followed  in  the  United  States,"  though  there  are  opinions  to  the 
contrary.  ^2  The  true  theory  of  such  cases  is  not  that  decisions  of  the 
courts  are  evidence  of  the  law,  that  the  earlier  decision  is  merely  a 
poor  exposition  of  the  rule,  that  the  law  was  always  in  accordance 
with  the  later  judgment,  and  that  money  paid  under  mistake  of  law 
is  lost  to  the  payer;  but  that  decisions  of  the  courts  make  the  law,^^ 
that  the  payment  was  in  truth  a  legal  payment  at  the  time  it  was  made, 
and,  there  being  no  mistake,  it  cannot  be  recovered.  The  view  of 
the  analytical  jurists,  that  the  judges  make  the  law,  has  as  much  ap- 
plication where  a  court  has  vacillated  in  considering  the  constitution- 
ality of  a  statute,  as  where  it  has  changed  its  mind  on  a  principle  of 
the  common  law.^'*  Nor  can  the  carrier  claim  that  it  rendered  the  serv- 
ices under  duress  and  that  value  so  given  without  consideration  may  be 
recovered.  For,  if  the  duress  is  according  to  law  at  the  time  exercised, 
the  defendant  can  stand  on  his  legal  rights  then  acquired,  although  the 
highest  court  later  sees  fit  to  change  the  rule  for  the  future. 

It  is  true  that  the  decree  of  the  Supreme  Court  of  the  United  States 
under  which  the  North  Dakota  carriers  rendered  the  statutory  services 
was  peculiar  in  that  it  contained  the  provision  "without  prejudice." 
The  court's  own  opinion  of  the  nature  of  this  decree,  however,  seems 
to  be  that  it  is  final  as  to  transactions  between  it  and  any  subsequent 
decree  prescribing  a  different  rule.  Whether  the  object  of  the  reser- 
vation is  —  as  ordinarily  —  to  give  the  carrier  or  the  state,  as  the  case 
may  be,  an  opportunity  to  demonstrate  by  actual  practice  a  question 
diflficult  of  proof  without  experiment,^^  or  to  leave  a  loophole  for  change 
of  circumstances,^®  the  Supreme  Court  has  felt  this  qualification  "not 
to  leave  open  the  controversy  as  to  the  period  with  which  the  decree 
dealt  and  which  it  concluded."  ^^ 

"  Metzger  v.  Greiner,  9  Ohio  C.  Ct.  R.  (n.  s.)  364;  Kenyon  v.  Welty,  20  Cal.  637. 
And  see  Hardigree  v.  Mitchum,  51  Ala.  151;  Pittsburgh  Co.  v.  Lake  Co.,  118  Mich. 
109,  76  N.  W.  395 ;  Lejon  v.  Richmond,  2  Johns.  Ch.  (N.  Y.)  51;  Harris  v.  Jex,  55 
N.  Y.  421  (1874). 

"  Centre  School  Township  v.  State,  150  Ind.  168,  49  N.  E.  961. 

"  Gray,  Nature  and  Sources  of  the  Law,  §§  465-512,  535-50;  2  Austin,  Jur., 
4  ed.,  655;  Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  175;  Kuhn  v.  Fairmont  Coal  Co., 
215  U.  S.  349.  For  the  view  that  judicial  decisions  are  merely  evidence  of  preexist- 
ing law  see  i  Blackstone,  Commentaries,  68-71,4  Ill.L.  Rev.  533;  Swift  0,  Tyson, 
16  Pet.  (U.  S.  )  I. 

"  Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.)  175. 

"  Knoxville  v.  Water  Co.,  212  U.  S.  i,  19;  Willcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  19,  54,  55;  Northern  Pacific  Ry.  v.  North  Dakota,  216  U.  S.  579,  581;  Louis- 
ville V.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  S.  430,  436;  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  173. 

1'  Minnesota  Rate  Cases,  230  U.  S.  352,  473. 

"  Missouri  v.  C.  B.  &  Q.  R.  R.,  241  U.  S.  533,  541.  Here  statutory  rates  had  been 
enjoined  by  the  United  States  Circuit  Court.  On  appeal  to  the  Supreme  Court  the 
injunction  was  dissolved  without  prejudice.  The  state  then  brought  original  action 
in  the  Supreme  Court  for  excess  fares  paid  by  the  officers.     The  carrier  again  at- 


J 


RECENT  CASES  43 1 

On  the  whole,  then,  the  recent  North  Dakota  decision  seems  sound. 
The  result  in  this  instance  throws  the  expense  of  the  experiment  on  the 
carrier.  But  it  is  not  the  first  time  the  carrier  has  been  so  burdened.^* 
And,  had  the  earlier  decision  declared  the  rates  unconstitutional  and 
the  later  declared  them  fair,  the  principle  could  have  been  invoked 
by  the  carrier  to  throw  laboratory  expenses  upon  the  state. 


RECENT  CASES 

Animals  —  Trespass  on  Land  —  Damages.  —  Defendant's  sheep  tres- 
passed on  plaintiff's  land  and  while  wrongfully  there  developed  scab,  in  con- 
sequence of  which  they  were  detained  two  and  a  half  months  in  a  barn  and 
meadow  on  plaintiff's  land  under  the  provisions  of  a  statute.  Plaintiff's 
sheep  which  had  been  in  contact  with  the  trespassing  sheep  were  also  de- 
tained. There  was  no  evidence  that  defendant  knew  the  sheep  were  diseased. 
Held,  distinguishing  Cox  v.  Burbidge,  13  C.  B.  N.  S.  430  and  Cooke  v.  Waring, 
2  H.  &  C.  232,  that  plaintiff  might  recover  as  damages  for  the  trespass  the 
keep  of  the  sheep,  depreciation  of  plaintiff's  sheep,  expense  of  dipping  the 
sheep,  and  loss  of  profits.    Theyer  v.  Purnell,  [1918]  2  K.  B.  2)2>Z- 

For  discussion  of  this  case,  see  Notes,  page  420. 

Assignments  —  Priorities  —  Trusts  —  Rule  in  Dearle  wtsrsus.  Hall 
NOT  Applicable  in  Determining  Priority  between  Cestui  que  Trust 
AND  Subsequent  Assignee.  —  Solicitors  executed  a  declaration  of  trust  in 
favor  of  defendant  in  respect  of  a  mortgage  debt  secured  by  a  deed  upon  a 
reversionary  interest  in  a  share  of  personalty  settled  by  a  will.  In  breach 
of  trust  the  solicitors  purported  to  assign  the  same  interest  to  the  plaintiff, 
a  bond  fide  purchaser.  The  plaintiff  gave  notice  to  the  trustees  under  the 
will,  and,  having  received  possession  of  the  title  deeds,  claims  priority  over 
defendant  who  had  not  given  notice  of  his  interest.  Held,  that  the  cestui  qtie 
trust  prevails,  the  rule  in  Dearie  v.  Hall  having  no  application  to  a  benefi- 
ciary under  a  declaration  of  trust.    Hill  v.  Peters,  [1918]  2  Ch.  273. 

In  England  and  in  some  American  jurisdictions  the  obligee  of  a  legal  debt 
cannot  transfer  it  to  a  hand  fide  purchaser  free  of  latent  equities.  Penn  v. 
Browne,  Freem.  C.  214;  In  re  European  Bank,  L.  R.  5  Ch.  App.  358;  Bush  v. 
Lathrop,  22  N.  Y.  535.  Contra,  Murray  v.  Lylburn,  2  Johns.  Ch.  (N.  Y.)  441; 
Winter  v.  Montgomery  Gas-Light  Co.,  89  Ala.  544,  7  So.  773.  By  the  weight 
of  authority  the  assignee  of  an  equitable  interest  likewise  takes  subject  to  aU 
equities;  and  this  is  held  even  by  courts  which  reject  the  rule  in  regard  to  legal 
obligations.  Clouettev.  Story,  [191 1]  i  Ch.  18;  Henry  w.  Black,  213  Pa.  620,  63 
Atl.  250.  The  principal  case  presents  the  question  whether  the  fact  that  the 
assignee  has  given  notice  to  the  trustee  or  obligor,  the  cestui  que  trust  not 
having  done  so,  gives  him  priority  in  spite  of  the  above  rule.  Where  the 
question  is  between  successive  assignees  for  value  in  good  faith,  England  and 
a  number  of  American  jurisdictions  hold  that  the  first  to  give  notice  prevails. 
Dearie  v.  Hall,  3  Russ.  Ch.  i;  Jenkinson  v.  N.  Y.  Finance  Co.,  79  N.  J.  Eq. 
247,  82  Atl.  36.  Contra,  West  Texas  Lumber  Co.  v.  Green  County,  188  S.  W. 
283  (Tex.  Civ.  App.).  This  rule  rests  upon  the  analogy  to  the  duty  of  a 
vendee  of  chattels  to  take  possession  in  order  to  make  his  title  indefeasible. 
See  In  re  Phillips^  Estate,  205  Pa.  515,  522,  55  Atl.  213,  215.    See  also  25 

tempted  to  show  the  rates  confiscatory;  but  on  motion  this  defense  was  stricken  out. 
The  court  declined  to  pass  in  advance  on  the  main  question  in  the  case. 
18  Compare  the  Adamson  Law.    Wilson  v.  New,  243  U.  S.  332. 
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Harv.  L.  Rev.  728.  A  cestui  que  trust,  however,  often  has  no  right  to  the 
possession  of  the  res;  and  moreover  the  purpose  of  a  trust  is  to  relieve  the 
beneficiary  of  all  duties.  The  principal  case  properly  protects  the  cestui  in  his 
reUance  upon  the  trustee. 

Carriers  —  Rates  —  Recovery  of  by  Carrier.  —  In  1907  the  legis- 
lature prescribed  maximum  rates  for  the  carriage  of  coal.  The  carriers  re- 
fused to  comply  with  the  act,  and  the  state  brought  an  action  to  enjoin  its 
continued  violation.  An  injunction  was  issued  and  afl5rmed  without  preju- 
dice by  the  United  States  Supreme  Court  in  March,  1910.  After  a  period 
of  experhnentation  the  carrier  reopened  the  case,  and  the  injunction  was 
dissolved  by  the  United  States  Supreme  Court  in  June,  19 15.  The  carrier 
now  seeks  to  recover  from  the  shipper  the  difference  between  the  statutory 
rate  and  an  alleged  reasonable  rate  for  shipments  made  between  the  dates 
of  the  first  and  second  decree  of  the  United  States  Supreme  Court.  Held, 
that  carrier  could  not  recover.  Minneapolis,  St.  P.  &°.  S.  S.  M.  Ry.  Co  v 
Washburn  L.  C.  Co.,  168  N.  W.  684  (N.  D.). 

For  a  discussion  of  the  principles  involved  see  Notes,  page  428. 

Conflict  of  Laws  —  Jurisdiction  for  Divorce  —  Domicile  in  Ex- 
traterritorial Community.  —  The  husband's  domicile  of  origin  was  Eng- 
land, but  since  marriage  the  spouses  had  resided  in  the  British  Protecto- 
rate of  Egypt  with  intent  to  make  it  their  permanent  home.  On  the  wife's 
petition  for  divorce  in  England,  held  that  the  husband  had  acquired  a  domi- 
cile of  choice  in  Egypt,  and  that  the  EngUsh  court  had  no  jurisdiction  to 
entertain  the  proceeding.    Casdagli  v.  Casdagli,  146  L.  T.  J.  3  (1918). 

During  the  rule  of  the  East  India  Company  in  India,  the  English  courts 
held  that  a  person  of  British  nationaUty  in  the  service  of  the  company  could 
acquire  an  Anglo-Indian  domicile.  Bruce  v.  Bruce,  2  B.  &  P.  229,  note;  Forbes  I 
v.  Forbes,  23  L.  J.  (Ch.)  N.  S.  724;  Hepburn  v.  Skerving,  9  W.  R.  764.  The  doc- 
trine was  extended  to  cases  of  persons  who  went  to  India  not  in  the  service 
of  the  company  but  on  private  business  of  their  own.  Attorney  General  v. 
Fitzgerald,  25  L.  J.  (Ch.)  N.  S.  743;  Allardice  v.  Onslow,  7,7,  L.  J.  (Ch.)  N.  S. 
434.  But  the  cases  of  Anglo-Indian  domicile  were  later  held  to  be  anoma- 
lous. See  Jopp  V.  Wood,  34  L.  J.  (Ch.)  N.  S.  212,  219;  Ex  parte  Cunningham, 
13  Q.  B.  D.  418,  425;  Dicey,  Domicil,  140,  141,  337.  Accordingly,  vmtil 
the  decision  in  the  principal  case,  the  English  doctrine  has  been  that  a  British 
citizen  could  not  acqmre  a  domicile  in  a  foreign  country  which  granted  ex- 
traterritorial privileges.  In  re  Tootal's  Trusts,  23  Ch.  D.  532;  Abd-ul-Messih 
V.  Farra,  13  A.  C.  431.  Cf.  The  Derfflinger,  i  B.  &  C.  P.  C.  386;  The  Lut- 
zow,  I  B.  &  C.  P.  C.  528.  In  breaking  away  from  this  doctrine,  the  court 
in  the  principal  case  is  to  be  commended.  Given  an  abandonment  of  the 
domicile  of  origin,  the  selection  of  a  new  place  of  residence,  and  the  animus 
manendi,  it  would  seem  immaterial  that  the  conamunity  in  question  does 
not  possess  the  sovereign  territorial  power.  In  re  Allen's  Will,  U.  S.  Court 
FOR  China,  Shanghai  Term,  1907,  Pamphlet;  Mather  v.  Cunningham,  105 
Me.  326,  74  Atl.  809.  See  Piggott,  Ex-Territoriality,  1907  ed.,  224-26; 
Jacobs,  Domicil,  §  361.  Accordingly,  in  the  principal  case,  the  husband 
acquired  an  Egyptian  domicile  and  became  subject  to  that  part  of  the  Egyp- 
tian law  which  under  the  Protectorate  was  applicable  to  British  subjects. 
See  Hall,  Foreign  Jurisdiction  of  the  British  Crown,  185-86;  West- 
lake,  Private  International  Law,  5  ed.,  345-46;  Huberich,  Domicile 
OF  Privileged  Foreigners,  24  L.  Quart.  Rev.  448.  Since  the  husband 
had  lost  his  English  domicile,  the  English  court  had  no  jurisdiction  to  grant 
the  wife's  petition  for  divorce.  Le  Mesurier  v.  Le  Mesurier,  1895  A.  C.  517; 
Bater  v.  Bater,  [1906]  P.  209.    See  26  Harv.  L.  Rev.  447. 
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Constitutional  Law  —  Selective  Service  Regulations  —  Decision 
BY  Local  Board  —  Judicial  Power  of  Reviewing  Administrative  De- 
terminations. —  The  Selective  Draft  Act  provided  that  the  local  and  dis- 
trict boards  finally  decide  exemption  claims  under  regulations  prescribed  by 
the  President.  (Act  of  May  i8,  1917,  c.  15,  40  Stat.  76.)  In  filhng  out  his 
questionnaire  an  alien  friend  by  mistake  waived  his  claim  to  exemption,  and 
in  ignorance  of  his  right  to  have  his  questionnaire  corrected,  allowed  the 
local  board  to  induct  him  into  service.  After  having  been  directed  to  appear 
for  entrainment,  he  requested  that  his  case  be  reopened  and  his  question- 
naire corrected.  This  was  denied  as,  after  induction,  the  local  board  could 
not  reopen  a  case,  the  only  remedy  under  the  Selective  Service  Regulations 
being  an  appeal  to  the  commanding  officer  of  the  mobilization  camp.  (Selec- 
tive Service  Regulations,  §§  99,  100,  139.)  Advised  that  he  was  being 
unlawfully  deprived  of  his  liberty  he  refused  to  report,  was  arrested,  and  now 
applies  for  a  writ  of  habeas  corpus  for  his  discharge.  Held,  that  the  petitioner 
be  remanded.    Ex  parte  Kusweski,  251  Fed.  977  (Dist.  Ct.,  N.  Dist.,  N.  Y.). 

The  Selective  Draft  Act  delegating  to  the  President  power  to  prescribe 
rules  for  the  local  and  district  boards  in  determining  exemption  claims,  which 
determination  was  to  be  final,  was  a  valid  grant  of  administrative  power. 
Arver  v.  United  States,  245  U.  S.  366,  38  Sup.  Ct.  159.  Administrative  de- 
terminations of  executive  ofl&cials  may  be  made  final  on  questions  of  fact. 
United  States  v.  Ju  Toy,  198  U.  S.  253;  Zakonaite  v.  Wolf,  226  U.  S.  272.  Cf. 
American  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94.  An  ap- 
peal, however,  lies  on  questions  of  law.  Gonzales  v.  Williams,  192  U.  S.  i; 
Grogiow  V.  Uhl,  239  U.  S.  3.  See  29  Harv.  L.  Rev.  215.  Otherwise  the 
only  requisite  is  that  a  fair  hearing  or  sufficient  opportunity  for  one  be  given. 
Chin  Yow  v.  United  States,  208  U.  S.  8.  Ex  parte  Lam  Pui,  217  Fed.  456. 
In  the  principal  case  the  Selective  Service  Regulations  were  passed  affording 
sufficient  opportunities  for  the  reopening  and  rehearing  of  cases.  (Selective 
Service  Regulations,  §§  99,  100.)  But  the  petitioner  failed  to  take  ad- 
vantage of  such  opportunities,  and  so  was  not  denied  a  fair  hearing.  Thus; 
the  decision  having  been  made  final  by  statute,  the  case  falls  within  the  doc- 
trine that  in  such  cases  there  is  no  judicial  power  of  review  on  the  ground 
that  such  procedure  is  in  violation  of  the  Fourteenth  Amendment.  Franke  v. 
Murray,  248  Fed.  865;  In  re  Chan  Foo  Lin,  156  C.  C.  A.  3,  243  Fed.  137; 
United  States  v.  Ju  Toy,  supra.  See  2  Willoughby,  Constitution,  1278 
et  seq. 

Contracts  —  Illegality  —  Contract  Made  as  Part  of  a  Scheme 
THE  Execution  of  which  would  Result  in  the  Disruption  of  an  Es- 
sential War  Plant.  —  B,  C,  and  D  were  essential  employees,  under  con- 
tracts terminable  at  will,  in  the  only  factory  in  the  country  engaged  in  mak- 
ing gas  masks.  A,  in  order  to  disrupt  the  factory  from  a  spirit  of  revenge 
against  its  owners,  secured  contracts  from  B,  C,  and  D,  whereby  they  agreed 
to  work  for  A  and  for  no  one  else  for  two  years.  In  a  suit  by  A  for  specific 
performance  of  the  negative  covenants,  B,  C,  and  D  set  up  the  defense  of 
illegality  and  counterclaim  for  cancellation  of  the  contracts  as  against  public 
policy.  Held,  the  contracts  are  voidable  as  against  public  policy  and  equity 
will  order  them  canceled.    Driver  v.  Smith,  104  Atl.  717  (N.  J.,  1918). 

Contracts  which  tend  to  embarrass  the  government  in  its  relations  with 
foreign  states,  e.  g.,  by  encouraging  insurrection  in  such  states,  are  against 
public  policy.  Kennett  v.  Chambers,  14  How.  (U.  S.)  38;  Gandolfo  v.  Hart- 
man,  49  Fed.  181.  Trading  with  the  enemy  in  time  of  war  is  illegal  at  com- 
mon law.  Montgomery  v.  United  States,  15  Wall.  (U.  S.)  395;  Griswold  v. 
Waddington,  16  Johns.  (N.  Y.)  438.  As  regards  internal  affairs,  a  contract 
which  tends  to  pervert  or  corrupt  governmental  machinery  or  officials  is  il- 
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legal.  Trist  v.  Child,  21  Wall.  (U.  S.)  441;  Rhodes  v.  City  of  Tacoma,  97 
Wash.  341;  166  Pac.  647;  Kaufman  v.  Catzen,  94  S.  E.  388  (W.  Va.).  Con- 
tracts directly  or  indirectly  interfering  with  the  administration  of  justice  are 
also  against  public  policy.  Holsberry  v.  Clark,  242  Fed.  831;  Ives  v.  Culion, 
197  S.  W.  619  (Tex.  Civ.  App.).  However,  the  paramount  public  poUcy  is 
to  enforce  contracts  as  made.  Accordingly  the  courts  hesitate  to  declare 
contracts  invalid.  Cf.  Cherry  v.  Ciiy  State  Bank,  159  Pac.  253  (Okla.) ;  Stuart  v. 
Greenbrier  County,  16  W.  Va.  95.  Especially  is  this  true  of  contracts  alleged 
to  be  in  unreasonable  restraint  of  trade.  Cf.  Ford  Motor  Co.  v.  Boone,  244 
Fed.  335  (1917).  But  where  the  purpose  or  necessary  effect  of  a  contract 
is  to  corrupt  government,  or  clearly  to  embarrass  the  activities  of  the  state 
in  war  or  peace,  it  would  seem  from  the  above  examples  to  be  unenforceable 
as  against  public  pwlicy.  Although  unique  in  its  facts,  the  principal  case 
clearly  comes  within  this  principle. 

Contributory  Negligence  —  Degree  of  Care  Required  of  Chil- 
dren —  Evidence  of  Personal  Ability.  —  Children  found  dynamite  caps 
in  a  locker  of  a  steam  shovel  on  the  railroad's  right  of  way  in  a  lonesome  place 
in  the  woods.  While  the  plaintiff,  a  thirteen-year-old  boy,  was  hammer- 
ing a  cap  it  exploded  and  he  was  injured.  Held,  on  the  question  of  contribu- 
tory negligence,  evidence  of  his  scholarship  and  knowledge  of  right  and  wrong 
was  admissible.    Farrand  v.  Houston  6*  T.  C.  R.  Co.,  205  S.  W.  905  (Tex.). 

A  landowner  owes  no  duty  to  an  unperceived,  unanticipated  trespasser, 
which  was  the  status  of  the  plaintiff  in  the  present  case.  Wilmes  v.  Chicago 
Gt.  Western  Ry.  Co.,  175  Iowa,  loi,  156  N.  W.  877;  Pastorello  v.  Stone,  89 
Conn.  286,  93  Atl.  529.  Moreover,  this  case  is  not  within  the  attractive 
nuisance  theory  because  the  alleged  attractive  machinery,  the  steam  shovel, 
located  in  a  secluded  place,  did  not  cause  the  injury.  McDermott  v.  Burke, 
170  111.  App.  415,  100  N.  E.  168.  And  see  O'Connor  v.  Brucker,  117  Ga. 
451,  453,  43  S.  E.  731,  732.  Aside  from  the  attractive  nuisance  theory,  Ameri- 
can courts  establish  a  minimum  age  as  to  capacity  for  contributory  negli- 
gence; or  follow  the  Romati  theory  of  a  conclusive  presiunption  of  incapacity 
for  contributory  negligence  below  seven  years,  and  a  tentative  presumption 
from  seven  years  to  fourteen;  or  else  the  courts  decide  each  case  on  its  merits. 
Casper  v.  Geek,  185  111.  App.  155;  Chicago,  Rock  Island,  b°  Pacific  Ry.  Co.  v. 
Wright,  161  Pac.  1070  (Okla.);  Thomas  v.  Oregon  Short  Line  R.  Co.,  47  Utah, 
394,  154  Pac.  777.  While  logically  a  child  sui  juris  should  be  held  to  the 
degree  of  care  of  the  ordinary  reasonable  child  of  its  age,  the  growing  tend- 
ency is  to  consider  the  abilities  and  experience  of  each  child  in  determining 
the  degree  of  care  required  of  him.  Illinois  Iron  bf  Metal  Co.  v.  Weber,  196 
111.  526,  63  N.  E.  1008.  In  admitting  evidence  of  the  plaintiff's  scholarship 
and  knowledge  of  right  and  wrong  the  court  follows  this  tendency. 

Corporations  —  Stockholders:  Individual  Liability  to  Corpora- 
tion AND  Creditors  —  Effect  of  Ownership  of  Entire  Stock  by  Another 
Corporation  —  Subsidiary  Corporations  as  Agents.  —  A  railway  com- 
pany owned  the  entire  stock  in  a  coal  company.  Of  necessity  the  whole  output 
of  the  coal  company  was  shipped  over  said  railway  company's  lines,  and  there 
were  various  contracts  relating  thereto.  A  mortgage  on  the  coal  company's 
property  was  foreclosed  and  a  deficiency  judgment  rendered.  Holders  of  the 
bonds,  secured  by  the  mortgage,  set  up  this  judgment  as  a  claim  against  the 
railway  company.  Held,  that  the  railway  company  is  not  liable.  New  York 
Trust  Co.  V.  Carpenter,  250  Fed.  668  (C.  C.  A.,  6th  Circuit). 

For  a  discussion  of  this  case,  see  Notes,  page  424. 

Criminal  Law — Attempts  —  The  Espionage  Cases. — The  postmaster 
of  the  city  of  New  York,  under  Title  12,  Section  i  of  the  Espionage  Act  of 
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June  15, 191 7,  excluded  the  plaintiff's  publication  from  the  mails  on  the  grounds 
that  such  publication  was  in  violation  of  Title  i,  Section  3  of  the  same  act. 
Plaintiff  sought  an  injunction.    Held,  refused.    The  Masses  Pub.  Co.  v.  Patten, 
246  Fed.  24  (C.  C.  A.,  2d  Circuit). 
For  a  discussion  of  the  principles  involved,  see  Notes,  page  417. 

Damages  —  Breach  of  Contract  —  Loss  of  Publicity.  —  The  plain- 
tiff was  an  artist  of  rising  renown,  and  had  entered  into  a  four-year  contract 
with  the  defendant,  the  conductor  of  a  weU-known  London  music  hall.  There 
was  no  express  term  assuring  the  plaintiff  opportunity  to  perform.  But  other 
clauses  provided  that  the  artist  should  not,  for  specified  periods,  perform  at 
any  other  place  of  amusement  within  a  specified  radius  of  the  music  hall, 
etc.  Defendant  repudiated  the  contract  during  the  first  year  of  its  intended 
duration,  and  the  plaintiff  sues  for  loss  of  salary  and  loss  of  publicity.  Held, 
damages  for  loss  of  publicity  are  too  remote  to  be  recoverable.  Tuppin  v. 
Victoria  Palace,  Limited,  [1918]  2  K.  B.  539. 

For  breach  of  contract  damages  are  either  those  naturally  resultant,  or 
what  might  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  contracted,  as  the  probable  result  of  the  breach 
of  it.  Hadley  v.  Baxendale,  9  Exch.  341.  But  express  terms  are  not  neces- 
sary. Marzetti  v.  Williams,  i  B.  &  A.  415,  423.  A  contemplated  term  of 
contract  is  often  inad'^/'ertently  omitted  where  the  happening  of  the  event 
is  unlikely,  or  where  the  term  does  not  favor  the  party  drawing  up  the  con- 
tract. In  saying  that  the  contract  is  a  good  business  arrangement  without 
such  contemplated  term,  the  court  fails  to  appreciate  the  importance  of  the 
contemplation  of  the  parties.  The  peculiar  value  of  publicity  to  a  rising 
artist  of  such  an  engagement,  in  a  city  known  as  the  key  to  artistic  fame, 
is  beyond  question.  Moreover,  the  articles  of  contract  contemplate  action, 
not  inaction.  Though  perfectly  possible  for  a  contract  to  contemplate  a 
"pinch  hitter"  or  an  "understudy"  whose  services  are  to  be  solely  within 
the  discretion  of  the  employer,  the  principal  case  warrants  a  contrary  deci- 
sion. The  exact  point  raised  in  the  principal  case  was  essential  to  the  deci- 
sion of  a  case  of  recognized  authority  and  therein  the  peculiar  situation  of 
an  actor  was  distinguished.  Fletcher  v.  Montgomery,  2,3,  Beav.  22.  In  fail- 
ing to  distinguish  between  the  purely  incidental  tortious  element  in  breach 
of  contract  and  a  uniquely  valuable  consideration,  the  court  unfortunately 
contradicted  the  good  precedents  it  admits  as  law,  and,  in  an  important  case, 
drew  the  line  on  the  wrong  side. 

Elections  —  Ineligibility  of  Candidate  Receiving  Highest  Vote  — 
Notice  to  Electors.  —  The  Direct  Primary  Law  provided  that  no  candi- 
date who  failed  to  receive  the  highest  number  of  votes  for  the  nomination 
of  the  political  party  with  which  he  was  affiliated  thirty-five  days  before 
election  should  be  entitled  to  be  the  candidate  of  any  other  political  party. 
(1917  Cal.  Stats.  1356).  The  candidate  in  question  failed  to  receive  the 
highest  number  of  votes  as  candidate  for  Republican  nominee,  but  did  re- 
ceive the  highest  number  of  votes  as  candidate  for  Democratic  nominee. 
Held,  that  there  was  no  nomination  by  the  Democratic  party.  Heney  v. 
Jordan,  175  Pac.  402  (Cal.). 

The  English  and  American  authorities  are  agreed  that  if  the  candidate 
at  an  election  who  receives  the  highest  number  of  votes  is  ineligible,  and  his 
ineligibility  is  not  known  to  the  voters  at  the  time  of  casting  their  votes, 
such  votes  are  not  considered  as  nullities,  but  are  effective  to  prevent  the 
election  of  the  candidate  receiving  the  next  highest  number.  The  King  v. 
Bridge,  i  M.  &  S.  76;  The  Queen  v.  Hiorns  7,  A.  &  E.  960;  State  ex  rel.  Good- 
ell  V.  McGeary,  69  Vt.  461,  38  Atl.  165;  Heald  v.  Payson,  no  Me.  204,  85 
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Atl.  576.  Some  English  and  Irish  cases,  however,  hold  that  if  the  electors 
merely  have  notice  of  the  facts  on  which  the  candidate's  ineligibility  is  based, 
they  are  presumed  to  know  the  law,  and  votes  cast  for  such  candidate  are 
considered  as  thrown  away.  Trench  v.  Nolan,  Ir.  R.  6  C.  L.  464;  Beresford- 
Hope  V.  Lady  Sandhurst,  23  Q.  B.  D.  79.  See  Drinkwater  v.  Deakin,  L.  R. 
9  C.  P.  626.  Cf.  The  Queen  v.  Mayor  of  Tewkesbury,  L.  R.  3  Q.  B.  629.  In 
the  United  States,  however,  votes  cast  for  an  ineligible  candidate  are  not 
considered  as  nuUities  unless  the  electors  are  aware  not  only  of  the  facts  creat- 
ing the  disqualification  but  also  of  the  law  which  makes  the  facts  operate 
to  disqualify.  People  ex  rel.  Furman  v.  Clute,  50  N.  Y.  451;  Woll  v.  Jensen, 
36  N.  D.  250,  162  N.  W.  403;  Sanders  v.  Rice,  102  Atl.  914  (R.  I.).  Contra 
Gulick  V.  New,  14  Ind.  93.  Cf.  State  ex  rel.  Clawson  v.  Bell,  169  Ind.  61,  82 
N.  E.  69.  Under  the  primary  law  in  the  principal  case,  the  candidate  who 
was  duly  affiliated  with  the  Republican  party  could  become  Democratic 
nominee  only  if  he  also  became  Republican  nominee.  Nevertheless,  at  the 
time  the  votes' were  cast,  the  candidate  in  question  was  conditionally  eligible 
and  so,  it  seems,  the  court  properly  treated  the  votes  cast  for  the  highest  can- 
didate as  effective  to  prevent  the  election  of  the  next  highest  candidate.  See 
24  Harv.  L.  Rev.  393. 

Injunctions  —  Interference  with  Employment.  —  The  plaintiff  sought 
to  restrain  a  Local  Draft  Board  from  certifying  him  for  miUtary  service,  claim- 
ing as  a  basis  for  equity  jurisdiction,  that  the  interruption  of  his  employment 
would  deprive  him  of  a  property  right.  Held,  that  the  right  of  employment  is 
in  no  sense  a  property  right.  Bonifaci  v.  Thompson,  252  Fed.  878  (Dist.  Ct. 
W.  D.  Wash.  N.  D.). 

In  labor  controversies,  one's  employment  is  considered  a  property  interest 
and  an  interference  may  be  enjoined  at  the  instance  of  the  employee,  though 
there  be  no  contract  of  employment.  Erdman  v.  Mitchell,  207  Pa.  St.  79,  56 
Atl.  327;  Fairbanks  v.  McDonald,  219  Mass.  291,  106  N.  E.  1000.  Further, 
it  has  been  held  unconstitutional  for  a  statute  to  provide  that  the  right  to  do 
work  as  an  employee  shall  be  construed  to  be  a  personal  and  not  a  property 
right.  Bogni  v.  Perrotti,  224  Mass.  152,  112  N.  E.  853.  Had  the  plaintiff 
been  pursuing  some  occupation,  an  interference  would  also  warrant  an  in- 
junction. 

Grannan  v.  Westchester  Racing  Assn.,  16  App.  Div.  8,  44  N.  Y.  Supp.  790. 
The  plaintiff  may  have  held  a  public  office,  in  which  case  no  property  interest 
would  be  involved.  Butler  v.  Pa.,  10  How.  (U.  S.)  402.  But  to  insist  that  the 
right  to  an  employment  in  general  is  not  based  on  a  property  interest  seems  to 
be  placing  too  narrow  a  construction  on  the  term  "property."  See  Pound, 
"Equitable  Relief  Against  Defamation  and  Injuries  to  Personality,"  29  Harv. 
L.  Rev.  640.  The  decision,  however,  may  be  upheld  on  the  ground  that  the 
court  would  not  interfere  with  a  board  exercising  fimctions  under  another 
department  of  the  government. 

Judgments  —  Res  Adjudicata — Jurisdiction  —  Diversity  of  Citi- 
zenship. —  The  county  of  X  in  Missouri  issued  certain  bonds.  Y,  a  citizen 
of  another  state,  sued  on  the  bonds  in  a  federal  court,  though  the  real  owners 
were  citizens  of  Missouri.  Y  secured  judgment  and  kept  it  alive  by  subse- 
quent judgments  thereon.  The  last  judgment  was  assigned  to  the  relators, 
who  applied  for  a  writ  of  mandamus  to  compel  the  county  judges  to  levy 
for  and  pay  the  last  judgment.  The  defendants  claim  the  judgments  are 
void  because  of  the  colorable  diversity  of  citizenship.  Held,  the  writ  will 
issue.    Bunch  v.  United  States,  252  Fed.  673  (C.  C.  A.,  8th  Circuit,  Mo.). 

In  a  second  suit  between  the  same  parties,  and  on  the  same  cause  of  ac- 
tion, every  matter  which  had  or  might  have  been  offered  as  a  defense  is  ren- 
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dered  res  adjudicata  by  a  former  judgment  on  the  merits.  St.  Louis  K.  C. 
b"  C.  R.  R.  Co.  V.  Wabash  R.  Co.,  152  Fed.  849;  Dowell  v.  Applegate,  152  U.  S. 
327.  But  the  defense  of  lack  of  jurisdiction  is  ordinarily  not  rendered  res 
adjvdicata.  The  judgment  would  be  void.  See  32  Harv.  L.  Rev.  177.  A 
decree,  however,  of  a  federal  court  lacking  jurisdiction  only  because  of  no 
diversity  of  citizenship  is  not  a  mere  nuUity.  McCormick  v.  Sidlivant,  10 
Wheat.  (U.  S.)  192;  Des  Moines  Nav.  &"  R.  Co.  v.  Iowa  Homestead  Co.,  123 
U.  S.  552.  The  principal  case  would  be  correct  even  if  such  a  decree  were 
held  void.  On  this  assumption  it  would  follow  that  if  one  of  the  parties  fraud- 
ulently represented  he  was  a  citizen  of  another  state,  the  judgment  could 
be  assailed  collaterally.  See  32  Harv.  L.  Rev.  177.  In  the  principal  case, 
however,  the  parties  actually  were  of  diverse  citizenship.  The  fraud  related 
only  to  the  actual  ownership  of  the  bonds.  Furthermore,  the  case  can  be 
decided  on  a  still  shorter  ground.  There  was  a  series  of  judgments.  Even  if 
the  first  judgment  was  void  for  want  of  jurisdiction,  its  owner,  Y,  was  a  non- 
resident and  could  give  the  federal  courts  jurisdiction  to  render  a  second 
judgment. 

Legacies  and  Devises  —  Executory  Devises  Conditioned  on  Failure 
TO  Alienate  a  Fee. — Testatrix  devised  property  to  A  in  fee  with  a  gift  over 
to  B  of  all  that  remained  at  A's  death.  A  predeceased  the  testatrix.  Held,  B 
is  entitled  to  the  property.    In  Re  Dunstan,  [1918]  2  Ch.  304. 

Where  an  absolute  devise  or  bequest  of  realty  or  personalty  is  made,  a  limi- 
tation on  the  gift  is  void.  After  an  absolute  interest  nothing  remains  to  be 
given  —  the  limitation  is  repugnant.  Van  Home  v.  Campbell,  100  N.  Y.  287, 
3  N.  E.  316;  Burton  v.  Gagnon,  180  lU.  345,  54  N.  E.  279.  This  is  a  doubtful 
rule,  for  the  argument  of  repugnancy  is  meaningless.  Furthermore  a  limitation 
over  on  a  virtually  absolute  estate  is  valid  where  said  estate  is  a  life  interest 
with  a  power  of  alienation.  Komp  v.  Thomas,  81  N.  J.  Eq.  103,  85  Atl.  815; 
Harlow  v.  Bailey,  189  Mass.  208,  75  N.  E.  259.  So  the  court  in  the  principal 
case  properly  rejected  the  repugnancy  doctrine  where  it  had  the  loophole  that 
the  first  donee  predeceased  the  testatrix  —  a  view  naving  judicial  support. 
Norris  v.  Beyea,  13  N.  Y.  273.  See  2  Redfield,  Wills,  §  278.  This  is  mani- 
festly a  departure  from  the  rule  first  alluded  to  and  one  that  is  plainly  justifiable 
and  ought  to  be  extended  to  the  case  where  the  first  donee  does  not  predecease 
the  testator  or  testatrix. 

Powers — Execution  of  Power  of  Appointment  by  General  Devise  or 
Bequest.  —  The  testatrix  in  her  will  bequeathed  "aU  my  shares  in  the  Halifax 
New  Market  Consolidated  Stock  Co."  to  a  certain  legatee  and  devised  and 
bequeathed  "all  my  real  estate  and  all  the  residue  of  my  personal  prop- 
erty including  any  property  over  which  I  may  have  at  the  time  of  my 
death  an  absolute  power  of  appointment  to  my  trustees"  upon  certain 
trusts.  The  testatrix  owned  in  her  own  name  only  part  of  the  designated 
stock  and  possessed  a  general  power  of  appointment  over  the  remainder. 
Held,  that  the  specific  legatee  is  entitled  to  the  stock  covered  by  the  power 
as  against  the  residuary  legatees.  Re  Doherty-Waterhouse,  119  L.  T.  R.  298 
(1918). 

At  common  law  a  general  devise  or  bequest  did  not  operate  as  the  execution 
of  a  power  of  appointment  unless  such  intention  was  in  some  way  expressed  in 
the  will.  Hughes  v.  Turner,  3  M.  &  K.  666;  Bennett  v.  Aburrow,  8  Ves.  Jr.  609; 
Hollister  v.  Shaw,  46  Conn.  248;  Patterson  v.  Wilson,  64  Md.  193,  i  Atl.  68. 
A  devise  of  realty  which  could  not  take  effect  except  upon  property  comprised 
in  the  power,  was  a  sufficient  indication  of  intention  to  exercise  the  power. 
Standen  v.  Standen,  2  Ves.  Jr.  589;  Stevens  v.  Bagwell,  15  Ves.  Jr.  139;  Keefer  v. 
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Schwartz,  47  Pa.  503.  But  with  personalty,  the  court  could  not  look  beyond 
the  will  and  no  examination  into  the  circumstances  of  the  testator's  property 
was  permitted.  Nannock  v.  Horton,  7  Ves.  Jr.  391 ;  Jones  v.  Tucker,  2  Mer.  533. 
Contra,  White  v.  Hicks,  2,3  N.  Y.  383.  However,  the  Wills  Act  and  similar 
legislation  in  this  country  reversed  the  common-law  presiunption,  and  to- 
day a  testamentary  gift  described  generally  operates  as  an  exercise  of  a 
power  unless  the  contrary  intention  is  shown.  7  Wm.  IV  &  i  Vict.,  c.  26,  §  27; 
I  N.  Y.  Rev.  Stat.  737,  chap.  126,  Ky.  Gen.  Stat.  1888,  chap.  113,  §  22. 
Some  jurisdictions  have  reached  the  same  result  without  the  aid  of  a  statute. 
Amory  v.  Meredith,  7  Allen  (Mass.)  397;  Emery  v.  Haven,  67  N.  H.  503,  35 
Atl.  940.  Limited  powers,  however,  remain  unaffected  by  the  statutes  and  as 
to  them  the  common  law  still  applies.  Re  Huddleston,  [1894]  3  Ch.  595;  Re 
Wilkinson,  [1910]  2  Ch.  216;  Re  Glassington,  [1906]  2  Ch.  305.  The  principal 
case  is  clearly  within  the  provision  of  the  Wills  Act  and  presents  solely  the 
question  whether  there  was  a  contrary  intention  expressed  in  the  residuary 
clause  sufficient  to  rebut  the  presumption  that  the  bequest  of  the  stock  was 
meant  as  an  execution  of  the  p>ower.  The  court  in  deciding  the  question  in 
the  negative  seems  to  have  reached  the  correct  result. 

Principal  and  Surety  —  Joint  and  Several  Continuing  Guarantee 
—  Notice  to  Creditor  of  Death  of  Guarantor  —  Discharge  of  Guar- 
antor. —  In  consideration  of  C's  agreeing  or  continuing  to  deal  with  P,  the 
undersigned,  G  and  five  others,  jointly  and  severally  guaranteed  payment 
of  P's  Uabilities  to  C,  present  and  future,  and  agreed  that  it  should  be  a  con- 
tinuing guarantee  until  the  undersigned  or  the  executors  or  administrators 
of  the  undersigned  should  give  notice  not  to  make  further  advances.  C  was 
not  bound  to  extend  credit.  G  died  and  his  executor  gave  notice  purporting 
to  terminate  the  liability  of  the  estate  under  the  guarantee.  Subsequent  to 
this  further  advances  were  made  to  P.  Held,  that  the  estate  of  G  is  Uable 
until  each  and  aU  of  them,  or  their  respective  executors  or  administrators 
should  give  notice  of  termination.  Egbert  v.  National  Crown  Bank,  L.  R., 
[1918]  A.  C.  903. 

A  mere  guarantee  of  advances,  no  present  consideration  being  given,  is 
but  an  offer  for  successive  unilateral  contracts  which  the  death  of  the  offeror 
ipso  facto  terminates.  Aiken  v.  Lang's  Adm'r,  106  Ky.  652,  51  S.  W.  154; 
Hyland  v.  Habich,  150  Mass.  112,  22  N.  E.  765.  But  where  a  contract  has 
been  made,  death  does  not  terminate  it.  Kernochen  v.  Murray,  11 1  N.  Y. 
306,  18  N.  E.  868;  Lloyds  v.  Harper,  L.  R.  16  Ch.  D.  290.  See  13  Harv. 
L.  Rev.  216.  Losing  sight  of  this  fundamental  distinction  seems  to  have 
led  to  confusion.  Thus,  mere  guarantees  have  been  called  contracts  termi- 
nable upon  notice  of  death  either  by  reading  such  a  limitation  into  the  con- 
tract or  by  holding  the  consideration  divisible.  Dodd  v.  Whalen,  [1897]  i 
Ir.  575;  Ascherson  v.  Tredegar  Dry  Dock  and  Wharf  Co.,  [1909]  2  Ch.  401; 
Valentine  v.  Donohoe-Kelly  Banking  Co.,  133  Cal.  191,  65  Pac.  381.  Where 
the  guarantee  is  under  seal,  as  an  offer  is  merely  intended,  the  seal,  in  this 
country,  will  not  prevent  its  termination  by  the  death  of  the  guarantor. 
Jordan  v.  Dobbins,  122  Mass.  168.  But  some  courts  will  require  notice  to 
the  creditor.  Gay  v.  Ward,  67  Conn.  147,  34  Atl.  1025;  National  Eagle  Bank  v. 
Hunt,  16  R.  I.  148,  13  Atl.  115.  Where,  however,  there  is  a  binding  contract 
for  a  definite  time  the  only  possible  remedy  would  seem  to  be  on  equitable 
grounds;  equity  will  prevent  a  forfeiture,  unnecessary  damages  must  be 
avoided.  See  30  Harv.  L.  Rev.  494.  In  the  principal  case  a  contract  was 
apparently  intended,  but  the  consideration  being  illusory  a  mere  offer  re- 
sulted, which  was  ipso  facto  terminated  by  the  guarantor's  death.  But  as- 
suming a  valid  contract,  the  doctrine  of  Dodd  v.  Whalen  is  inapphcable,  as 
here  notice  by  the  guarantors  or  their  executors  is  provided  for.     Accord- 
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ingly,  after  notice  of  termination  by  G's  executor,  the  only  relief  wotild  be 
on  the  above  equitable  grounds. 

Public  Service  Companies  —  Specific  Performance  —  Conditions 
TO  Granting  Relief.  —  The  plaintiff  contracted  to  furnish  the  defendant 
city  with  water  and  light,  together  with  a  certain  number  of  hydrants  and 
arc  lamps  for  the  use  of  which  the  city  was  to  pay  a  specified  rental.  Owing 
to  the  direction  in  which  the  city  had  grown,  certain  of  the  hydrants  and 
lights  were  useless,  and  others  were  not  advantageously  located.  The  city 
refused  to  go  on  with  the  contract.  Held,  specific  performance  wiU  be  granted 
subject  to  the  equitable  modifications  of  the  contract  that  certain  hydrants 
and  fights  be  relocated.  La  Follette  v.  La  Follette  Water,  Light,  6*  Tel.  Co., 
252  Fed.  762  (C.  C.  A.,  6th  Circuit,  Tenn.). 

If  unforeseen  contingencies  produce  hardship  in  the  performance  of  a  con- 
tract, specific  performance  may  be  granted  with  such  modifications  as  justice 
requires.  King  v.  Raab,  123  la.  632,  99  N.  W.  306;  Wright  v.  Vocation  Organ 
Co.,  148  Fed.  209.  But  mere  hardship  resulting  from  foreseeable  circum- 
stances wiU  not  prevent  complete  rehef  to  the  plaintiff.  Franklin  Tel.  Co.  v. 
Harrison,  145  U.  S.  459;  Clark  v.  Hutzler,  96  Va.  73,  30  S.  E.  469.  On  this 
ground  the  principal  case  is  wrong.  The  result,  however,  is  correct  on  the 
principle  that  a  public  utility  must  furnish  reasonable  service.  A  utility 
may  not  contract  that  it  be  relieved  of  its  pubUc  duty.  Inter-Ocean  Pub. 
Co.  V.  Associated  Press,  184  111.  438,  56  N.  E.  822;  Smith  v.  Gold  &•  Stock  Tel. 
Co.,  42  Hun  (N.  Y.)  454.  Then,  as  in  the  instant  case,  if  the  performance 
of  a  contract  conflicts  with  the  legal  duty  of  the  utility  to  render  reasonable 
service,  the  contract  is  unlawful.  See  32  Harv.  L.  Rev.  74,  79.  This  prin- 
ciple is  also  illustrated  by  the  regulation  of  fares  according  to  the  necessities 
of  adequate  service,  despite  prior  stipulations  fixing  the  rate.  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624;  Arlington  Board  of  Survey  v.  Bay  State 
St.  Ry.,  224  Mass.  463,  113  N.  E.  273.  Some  courts,  however,  have  put  the 
regulation  of  rates  under  the  police  power.  See  32  Harv.  L.  Rev.  74,  and 
cases  cited.  It  would  seem  to  follow  that  a  special  contract  would  have  no 
effect  whatever.  But  it  is  not  futile.  The  consumer  under  the  contract  should 
be  bound  to  accept  the  service  of  the  utility,  whereas  if  there  were  no  con- 
tract, he  could  refuse.  The  only  limitation  on  this  service  is  that  it  be  reason- 
able at  all  times. 

Res  Judicata  —  What  Judgments  are  Conclusive  —  Award  of  Jus- 
tices OF  THE  Peace.  —  A  statute  provided  that  every  person  who  shall  care- 
lessly damage  any  lamp-post  belonging  to  the  Electric  Light  Company  shall 
pay  by  way  of  satisfaction  to  the  company  an  amount  not  exceeding  £5, 
as  any  two  justices  or  the  sheriff  shall  think  reasonable.  The  plaintiff,  in  his 
suit  before  the  justices,  was  awarded  £5,  and  now  seeks  to  recover  for  the 
additional  damage;  the  extent  of  the  damage  being  £29.  Held,  that  the  award 
by  the  justices  made  the  matter  res  judicata.  Birmingham  Corporation  v. 
Samuel  Allsopp  and  Sons,  Ltd.,  145  L.  T.  454. 

The  statute  involved  in  the  principal  case  did  not  preclude  the  plaintiff 
from  bringing  suit  before  a  tribunal  competent  to  award  full  compensation. 
Crystal  Palace  Gas  Co.  v.  Idris  &*  Co.,  82  L.  T.  R.  200.  The  case  then  comes 
within  the  rule  that  a  judgment  by  a  justice  of  the  peace  is  a  bar  to  another 
proceeding  on  the  same  cause  of  action.  Worral  v.  Des  Moines  Retail  Grocers' 
Ass.,  157  Iowa,  385,  138  N.  W.  481;  Liscum  v.  Henderson  Sturgis  Piano  Co., 
44  Okla.  549,  145  Pac.  773.  See  Brundsen  v.  Humphrey,  14  Q.  B.  D.  141, 
145.  Even  if  the  plaintiff  objects  that  the  award  is  inadequate,  the 
rule  is  still  applicable.  Wright  v.  London  General  Omnibus  Co.,  2  Q.  B.  D. 
271.    Cf.  Bilyeu  v.  Pitcher,  16  Okla.  228,  83  Pac.  546;  Pitcher  v.  Ligo?i.  91 
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Ky.  228,  15  S.  W.  513;  Brown  v.  Mathewson,  71  Misc.  no,  129  N.  Y.  Supp. 
907.  However,  a  justice  of  the  peace  may  have  no  jurisdiction  at  all  over 
a  suit  involving  more  than  he  may  award;  and  though  the  plaintiff  claim  a 
less  amount,  the  judgment  has  been  held  void.  Siory  v.  Nicpee,  105  S.  C. 
265,  89  S.  E.  666.  Only  when  the  plaintiff  abandons  his  claim  to  the  surplus 
is  the  judgment  held  to  be  a  bar.  Catawba  Mills  v.  Hood,  42  S.  C.  203,  20 
S.  E.  91;  Buxton  V,  Nelson,  103  Ga.  327,  30  S.  E.  38.  In  the  principal  case 
there  was  no  such  abandonment.  Yet  there  is  jurisdiction  over  the  cause, 
for  the  statute  gives  jurisdiction  over  every  person  committing  the  wrong; 
the  limitation  is  on  the  damage  that  may  be  awarded  and  is  not  made  a 
measure  of  the  justice's  jurisdiction. 

Seamen  —  Wages  —  Interrupted  Voyage.  —  Seamen  were  engaged  "for 
the  run"  or  the  complete  voyage.  The  vessel  was  frozen  in,  and  the  voyage 
was  interrupted.  The  master  requested  the  seamen  to  complete  the  voyage, 
and  promised  they  would  be  paid  what  was  proper.  At  the  end  of  the  voyage, 
when  a  dispute  arose  as  to  the  amount  due,  the  seamen  refused  to  unload. 
They  now  sue  for  wages.  Held,  the  seamen  are  entitled  to  recover  on  a  quantum 
meruit.    The  Helen  Fair-Lamb,  251  Fed.  412  (Dist.  Ct.  E.  D.,  Pa.). 

The  old  rule  was  that  no  wages  were  due  if  no  freight  had  been  earned. 
Icard  V.  Goold,  11  Johns.  Ch.  (N.  Y.)  279;  Henop  v.  Tucker,  2  Paine,  161.  But 
this  has  been  changed  by  statute.  U.  S.  Rev.  Stat.  (1878)  §  4525.  When  the 
voyage  is  abandoned  by  the  fault  of  the  owner  or  master,  seamen  are  entitled 
to  wages  for  the  full  voyage.  Walker  v.  The  City  of  New  Orleans,  33  Fed.  683; 
The  Ocean  Spray,  4  Sawy.  105.  If  the  voyage  is  abandoned  because  of  perils 
of  the  sea,  seamen  may  recover  wages  up  to  the  time  of  the  abandonment. 
Boultonv.  Moore,  14  Fed.  g22.  See  Hindman  v.  Shaw,  2 'Pet.  Adm.  264.  When, 
however,  the  pay  is  one  lump  simi  "for  the  run,"  nothing  is  earned  by  the  sea- 
men unless  the  vessel  receives  some  benefit  through  freight.  Stark  v.  Mueller, 
22  Fed.  447.  In  such  a  case,  if  the  voyage  is  broken  up  by  perils  of  the  sea, 
the  seamen  are  entitled  to  no  wages.  Stark  v.  Mueller,  supra.  They  are,  how- 
ever, entitled  to  their  discharge  without  completing  the  "run."  Thorson  v. 
Peterson,  14  Fed.  742.  They  may  also  remain  with  the  vessel  and  be  maintained 
till  the  voyage  is  completed,  even  though  their  services  are  of  no  value  to 
the  ship.  See  Miller  v.  Kelly,  17  Fed.  Cas.  326,  328.  But  if,  as  in  the  principal 
case,  they  remain  with  the  vessel  at  the  request  of  the  master,  and  render  serv- 
ices, they  become  entitled  to  compensation  on  a  quantum  meruit. 

Taxation  —  Entertainments  —  Duty.  —  The  proprietors  of  a  restaurant 
furnished  music  with  service  of  meals  during  certain  intervals  throughout  the 
day.  Diners  only  were  admitted,  and  the  charges  for  meals  were  the  same 
whether  the  music  was  being  played  or  not.  An  act  provided  that  a  duty  should 
be  levied  upon  all  paid  admissions  to  entertaiimients  —  an  entertainment 
being  defined  as  including  any  exhibition,  performance,  amusement  or  sport. 
Summonses  were  taken  out  against  the  proprietor  for  admitting  persons  to  a 
place  of  entertainment  without  paying  the  duty.  Held,  that  the  provision  for 
music  did  not  constitute  an  entertainment.  Lyons  &*  Co.  Ltd.  v.  Fox,  145  L.  T. 
439  (1918). 

In  a  recent  case,  under  very  sunilar  facts,  the  English  court  reached  the  op- 
posite result.  See  Attorney-General  v.  McLeod,  [1918]  i  K.  B.  13.  In  the  latter 
case,  however,  the  music  was  not  purely  incidental  to  the  service  of  meals,  but 
was  given  in  the  form  of  a  concert  which  took  place  in  a  separate  portion  of 
the  building.  Again,  it  was  easily  determined  in  that  case  what  part  of  the  full 
admission  price  was  paid  for  the  privilege  of  hearing  the  music.  In  the  principal 
case,  however,  patrons  incurred  the  same  charges  whether  music  was  being 
played  or  not,  and  it  seems,  therefore,  that  no  distinct  p)ortion  of  the  sum  paid 
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by  listeners  for  meals  went  as  admission  price  for  the  music.    The  two  cases  seem 
correct  and  reconcilable. 

Trusts  —  Resulting  Trusts  —  Want  of  Consideration  as  a  Ground 
FOR  Resulting  Trust  in  Favor  of  Grantor.  —  A  church  congregation 
agreed  to  deed  the  church  property  to  the  trustees  of  presbytery  in  consider- 
ation of  the  assumption  of  a  mortgage,  with  the  privilege  of  redemption, 
and  the  use  of  the  church  by  the  grantor  congregation.  The  deed  did  not 
specify  the  assumption,  and  was  on  its  face  absolute.  Held,  the  grantee  held 
in  resulting  trust.  Deutsche  Presbyterische  Kirche  v.  Trustees  of  Elizabeth 
Presbytery,  104  Atl.  642  (N.  J.). 

In  the  absence  of  unusual  circumstances  the  prevailing  American  rule  is 
that  where  land  is  conveyed  by  an  absolute  deed,  with  an  oral  agreement 
to  hold  in  trust  for  the  grantor,  such  agreement  is  unenforceable,  either  be- 
cause contrary  to  the  Statute  of  Frauds  or  the  parol-evidence  rule.  Turner  v. 
McKovim,  242  Pa.  St.  565,  89  Atl.  797;  Revel  v.  Albert,  162  N.  W.  595  (la.); 
Crawford  v.  Workman,  64  W.  Va.  19,  61  S.  E.  322.  The  English  courts,  how- 
ever, impose  a  constructive  trust  on  the  grantee  to  prevent  unjust  enrich- 
ment of  the  grantee  at  the  expense  of  the  grantor.  Rochefoucauld  v.  Boustead 
(1897),  I  Ch.  196.  For  the  same  reason  in  both  England  and  the  United 
States  the  courts  treat  a  deed  absolute  on  its  face  as  a  mortgage,  if  the  parties 
intended  it  to  be  such.  Donlon  v.  Maley,  60  Ind.  App.  25,  no  N.  E.  92; 
Voris  V.  Robbins,  52  Okla.  671,  153  Pac.  120.  Logically  there  is  no  difference 
between  an  oral  agreement  to  hold  by  way  of  mortgage  or  trust,  and  the 
principal  case,  in  recognizing  such  and  in  following  the  English  rule  as  to 
oral  agreements  to  hold  in  trust,  is  sound. 

Trusts  —  Spendthrift  Trust  Created  by  the  Cestui  :  Whether  Good 
Against  Creditors.  —  A  conveyed  his  property  to  a  trustee  in  trust  for 
himself  for  life  with  remainder  in  trust  for  his  wife  and  children  subject  to 
his  changing  the  remainder  by  will.  He  further  provided  that  the  trust  prop- 
erty and  income  should  not  be  liable  for  his  future  debts.  Suit  by  the  present 
plaintiff,  a  creditor,  went  to  judgment  and  execution  was  levied  against  the 
trustee  as  garnishee.  Held,  the  property  is  liable  to  the  plaintiff's  claim.  Bene- 
dict V.  Benedict,  104  Atl.  581  (Pa.). 

The  authorities  are  in  great  conflict  as  to  the  validity  of  spendthrift  trusts. 
Broadway  Nat.  Bank  v.  Adams,  133  Mass.  170;  Nichols  v.  Eaton,  91  U.  S. 
716;  Bramhall  v.  Ferris,  14  N.  Y.  41.  Contra,  Brandon  v.  Robinson,  18  Ves.  Jr. 
429;  Tillinghast  v.  Bradford,  5  R.  I.  205;  Honaker  v.  Duf,  loi  Va.  675, 
44  S.  E.  900.  But  even  where  spendthrift  trusts  are  allowed,  where  the  bene- 
ficiary is  also  the  grantor  of  the  spendthrift  trust,  it  has  been  held  fraudulent 
as  to  subsequent  creditors.  But  such  cases  are  limited  to  instances  where 
the  donor  also  reserves  to  himself  the  right  to  change  at  any  time  the  bene- 
ficiaries of  the  remainder.  The  view  being  taken  is,  that  the  donor  has  re- 
served to  himself  all  the  rights  of  ownership,  but  so  transferred  the  property 
as  to  free  it  from  the  habilities  of  ownership.  Scott  v.  Keane,  87  Md.  709, 
40  Atl.  1070;  Ghormley  v.  Smith,  139  Pa.  St.  584,  21  Atl.  135.  But  where 
the  donor  has  definitely  and  conclusively  given  away  the  remainder  while 
creating  the  trust,  the  courts  allow  the  subsequent  creditors  to  proceed  merely 
against  the  life  interest,  the  property  of  the  donor-beneficiary.  Jackson  v. 
Sezdlitz,  136  Mass.  342;  Schenck  v.  Barnes,  156  N.  Y.  36,  50  N.  E.  967.  This 
view  is  quite  logical,  for  since  a  man  having  no  debts  can  give  away  all  his 
property  directly,  he  should  be  able  to  do  so  by  the  trust  arrangement,  even 
though  the  part  of  the  trust  referring  to  his  life  estate  misfires. 
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BOOK  REVIEWS 

The  Government  of  the  British  Empire.    By  Edward  Jenks.    Boston: 
Little,  Brown  and  Company.     1918.    pp.  viii,  369. 

The  title  of  this  book  arouses  hopes  which  are  not  realized.  There  is  very 
little  about  the  British  Empire  or  even  the  British  Isles,  outside  England.  For 
example,  English  local  government  receives  forty-seven  pages,  Scotch  two,  Irish 
one-half,  colonial  seven.  English  education  fills  ten  pages,  with  no  mention  of  the 
outlying  regions.  A  purely  provincial  topic  like  church  history  before  the  Refor- 
mation gets  nine  pages.  On  the  other  hand,  one  can  learn  nothing  here  about 
such  vital  colonial  matters  as  the  right  of  a  British  subject,  e.  g.,  a  Hindoo,  to 
possess  full  citizenship  everywhere  in  the  Empire;  the  legal  status  of  the  blacks 
in  South  AfricBj;  the  inclusion  of  natives  upon  Indian  councils;  the  unfortified 
frontier  of  Canada;  colonial  demands  to  share  in  Imperial  foreign  pohcy;  the 
Australian  Monroe  doctrine;  the  veto  power  of  colonial  governors  and  their 
liability  to  civil  action  for  ofi&cial  misconduct;  the  relations  of  the  various 
federal  governments  to  their  states  or  provinces.  Under  this  last  head  we 
should  like  to  read  of  the  problem  of  McCulloch  v.  Maryland  in  Australia;  the 
inability  of  the  Privy  CouncU  to  review  Australian  decisions  on  constitutional 
law  unless  allowed  to  do  so  by  the  Australian  High  Court;  or  the  extent  to  which 
the  Canadian  government  exercises  its  veto  power  over  provincial  legislation. 
Much  is  said  of  EngUsh  pohtical  parties,  nothing  of  the  French  Canadian  Nation- 
aUsts,  the  Labor  party  in  Australia,  or  Sinn  Fein.  Out  of  thirty-eight  pages  on 
courts,  only  half  a  page  is  devoted  to  industrial  tribunals  in  the  Dominions. 

Yet  the  book  is  valuable  as  a  storehouse  of  information  about  English  gov- 
ernment, gathered  with  much  effort  to  secure  accuracy  and  to  include  the 
most  recent  developments,  of  which  it  would  be  very  inconvenient  to  learn 
elsewhere.  For  example,  the  terms  of  the  191 7  franchise  act  are  given  with 
considerable  fulness.  This  is  the  book  to  answer  those  troublesome  ques- 
tions which  continually  recur  to  the  casual  reader  of  English  political  novels 
and  articles.  What  does  the  Lord  Privy  Seal  do  ?  How  is  a  budget  intro- 
duced? What  is  the  fimction  of  the  various  English  courts,  ancient  and 
modem  ? 

There  are  occasional  interesting  discussions  of  constitutional  and  political 
principles.  For  example,  it  is  questioned  whether  the  old  two-party  system 
unfits  the  House  of  Commons  for  a  proper  handling  of  the  problems  of  Empire. 
"Secret  diplomacy"  is  felt  to  be  necessary  in  a  modified  form.  "Crises  which, 
if  handled  confidentially,  can  be  discreetly  averted,  are  apt  to  become  dis- 
tinctly more  unmanageable  when  they  are  discussed  in  public  with  the  aid  of 
an  excited  Press,  bent  on  arousing  the  passions  of  its  readers."  The  sanest 
proposition,  in  Mr.  Jenks'  opinion,  is  a  joint  legislative  committee  on  foreign 
relations,  to  which  aU  international  negotiations  should  be  continually  re- 
ported. (This  frequent  use  of  fear  of  the  press  as  a  check  on  popular  control 
of  government  wiU  perhaps  one  day  suggest  the  treatment  of  newspapers  as 
educational  institutions  instead  of  money-making  enterprises.) 

There  are  some  features  of  the  English  Constitution,  when  spread  out  in  its 
details,  which  transport  us  into  the  realms  of  Gilbert  and  Sullivan.  Chapter  I 
is  devoted  to  "The  King-Emperor,"  who  "stands  at  the  head  of  the  British 
Empire,"  and  to  his  extensive  powers  over  army,  police,  courts,  legislation, 
foreign  policy.  But  the  last  paragraph  warns  us  against  the  natural  impres- 
sion "thatj  the  British  Empire  is  an  autocracy."  AU  that  has  gone  before  is 
only  make-believe,  and  the  King-Emperor  does  not  reaUy  rule  the  lives  of  his 
subjects  by  his  personal  Ukes  and  dislikes.  Chapter  II,  "The  Constitutional 
Monarchy,"  will  make  him  safe  for  democracy.  The  curious  outsider  who 
wonders  why  this  official  exists  at  all  is  told  of  the  immense  "  influence  of  the 


BOOK  REVIEWS  443 

Royal  Family  in  matters  of  religion,  morality,  benevolence,  fashion,  and  even 
in  art  and  literature."  Passages  in  "Joan  and  Peter  "  spring  to  mind,  and  Max 
Beerbohm's  cartoon  of  "Mr.  Tennyson  reading '  In  Memoriam '  to  his  Queen." 
And  besides,  says  Mr.  Jenks,  "it  is  possible  that  the  majority  of  the  people, 
even  of  the  tjnited  Kingdom,  .  .  .  believe  that  the  government  of  the  "Empire 
is  carried  on  by  the  King  personally."  In  other  words,  if  he  did  not  exist,  it 
would  be  necessary  to  invent  him. 

It  is  suggested  that  the  King-Emperor  has  three  true  political  rights.  The 
first  is,  to  be  informed  by  a  daily  letter  from  the  Prime  Minister  of  the  pubUc 
proceedings  of  Parhament  and  the  secret  discussions  in  the  Cabinet.  It  is 
clear  that  this  right  has  no  effect  in  making  the  sovereign  indispensable;  if  he 
were  abolished,  nobody  would  need  the  information  and  the  Prime  Minister's 
time  would  be  freer.  The  second  right  is,  to  warn  his  minister  privately  out 
of  the  lessons  of  his  political  experience,  which  is  continuous  unlike  theirs. 
The  value  of  this  right  depends  upon  the  certainty  that  the  King-Emperor , 
will  be  a  man  of  poUtical  sagacity;  is  inheritance  the  best  method  to  secure 
that  result?  The  third  right  is,  to  refuse  to  act  on  the  advice  of  his  ministers  • 
in  certain  rare  cases.  Thus  he  can  refuse  to  appoint  an  unworthy  man  to 
office  or  to  swamp  the  House  of  Lords  with  newly  created  peers.  Mr.  Jenks 
also  thinks  that  he  can  refuse  to  dissolve  Parliament  under  certain  circum- 
stances, but  the  citation  of  precedents  is  needed  on  this  point.  A  possible 
fourth  right  is  not  mentioned,  that  of  deciding  between  two  candidates 
from  the  majority  party  for  the  office  of  Prime  Minister.  On  the  whole,  the 
case  for  continuing  the  monarchy  in  England,  as  presented  in  this  book,  does 
not  appear  strong. 

The  book  is  as  full  of  survivals  and  exceptions  as  a  Latin  grammar.  Crown 
colonies  are  under  the  Colonial  office,  but  Ascension  Island  is  under  the  Ad- 
miralty. The  inferior  clergy  are  still  summoned  to  Parliament,  but  they 
never  come.  Indeed,  an  AngUcan  or  Roman  Catholic  clergyman  cannot  sit 
in  the  House  of  Commons,  but  he  can  sit  in  the  House  of  Lords  if  he  happens 
to  be  a  peer,  while  the  more  fortunate  Methodist  minister  can  sit  anywhere. 
English  peers  belong  to  the  House  of  Lords  as  a  matter  of  course.  Scotch  and 
Irish  peers  elect  some  of  their  number  to  represent  them  there.  The  unlucky 
Scotch  lord  who  loses  the  election  can  not  even  run  for  the  House  of  Commons, 
but  an  Irish  peer  can.  Every  exercise  of  the  royal  authority  until  recently 
was  required  by  statute  to  have  three  seals  before  the  Great  Seal,  each  imposed 
by  a  separate  official,  who  should  be  entitled  to  charge  a  fee  for  his  share  in 
the  process.  "A  cynical  observer  might  say  that  the  last  provision  afforded 
the  most  powerful  guarantee  that  the  statute  would  be  obeyed."  A  member 
of  Parhament  can  not  resign,  but  gets  appointed  Bailiff  of  the  Three  Hundreds 
of  Chiltem,  and  automatically  ceases  to  be  a  member;  then  he  resigns  as 
Bailiff.  County  courts  have  nothing  to  do  with  counties.  The  Archbishop  of 
Canterbury  is  a  member  of  the  Board  of  Trade.  He  is  Primate  of  All  England, 
while  his  brother  of  York  is  only  Primate  of  England.  When  a  bishop  dies, 
the  cathedral  chapter  receives  a  letter  from  the  Crown  giving  them  leave  to 
elect  his  successor.  Unfortunately  for  the  chapter  a  second  letter  follows  close, 
containing  the  name  of  A,  the  Crown  candidate.  It  is  true  that  B's  name  is 
also  added  in  this  letter,  to  keep  up  the  appearance  of  a  free  choice.  But  if  the 
chapter  elected  B,  they  would  be  punished  with  all  the  terrors  of  a  prasmunire. 

All  these  provisions  of  the  British  Constitution  seem  like  papers  stuck  into 
pigeonholes  at  random,  withfthe  hope  of  systematic  fiHng,  on  a  day  that  never 
comes.  But  let  us  be  humble,  and  think  of  the  electoral  college.  What  should 
we  do  if  Democratic  electors  voted  for  the  Republican  candidate? 

We  may  mention  some  discussions  of  minor  details  which  interest  an  Ameri- 
can reader: 

(i)  The  Canadian  government  pays  the  Leader  of  the  Opposition  a  salary 


444  HARVARD  LAW  REVIEW 

out  of  the  national  revenue,  because  of  the  value  to  the  county  of  systematic 
independent  criticism.  (2)  Under  the  budget  system,  proposals  for  the  ex- 
penditure of  money  can  come  only  from  the  Administration;  River  and  Harbor 
Bills  are  impossible.  (3)  When  higher  customs  duties  are  proposed,  no  op- 
portunity is  given  to  importers  to  remove  goods  from  bond  before  the  taxes 
are  enacted;  the  higher  rate  is  levied  at  once,  and  if  the  proposed  increase  does 
not  become  law  the  excess  is  repaid  to  the  importers.  (4)  The  Postmaster- 
general,  although  a  business  rather  than  a  political  official,  is  necessarily  a 
member  of  Parhament,  because  "persistent  questions  in  Parliament  are  one 
of  the  best  means  of  bringing  about  reforms  in  a  department  which,  by  the 
;  very  nature  of  its  business,  tends  towards  routine."  Over  there  he  must  ex- 
plain if  he  abandons  pneumatic  tubes  because  they  do  not  pay,  and  then  in- 
stitutes an  aerial  mail  service.  (5)  Each  University  in  the  United  Kingdom 
is  now  represented  in  Parliament,  and  a  college  graduate  can  vote  for  a  Uni- 
versity member  as  weU  as  for  his  local  member.  This  use  of  an  occupational 
as  well  as  a  geographical  basis  for  representation  is  capable  of  wide  extension. 
Trades-unions,  bar  associations,  medical  societies,  railroad  presidents,  might 
each  choose  members  of  Congress.  (6)  Certain  sinecure  offices  exist  in  the 
Cabinet,  to  which  it  is  usual  to  appoint  men  whose  advice  is  desired  but  who 
do  not  wish  to  undertake  definite  departmental  work.  We  need  an  office  like 
the  Chancellor  of  the  Duchy  of  Lancaster  for  Colonel  House. 

Zechariah  Chafee,  Jr. 

Discussion  of  Proposed  Amendment  of  Judiciary  Articles  of  Con- 
stitution OF  Texas.  Printed  under  direction  of  a  resolution  of  the 
Texas  State  Bar  Association.    19 18.    pp.  151. 

The  judicial  organization  of  Texas,  like  that  of  many  of  our  states,  is  very 
complicated.  It  includes  the  Supreme  Court,  Courts  of  Civil  Appeals,  Court 
of  Criminal  Appeals,  District  Courts,  County  Courts,  Juvenile  Courts,  Crim- 
inal District  Courts,  Commissioners'  Courts  and  Justices'  Courts.  The 
machine  is  cumbersome;  and  it  is  not  strange  that  it  takes  years  to  carry  a 
case  through  to  a  final  decision.  The  Supreme  Court  of  Texas  is  now 
several  years  —  four  or  five  years  —  behind  in  its  decisions.  Certainly  if 
justice  is  not  denied,  it  is  long  delayed.  For  several  years  the  question  of 
reorganizing  the  courts  of  Texas  has  been  agitated  in  that  state.  The  re- 
ports of  the  State  Bar  Association  are  full  of  excellent  suggestions,  which 
have  never  been  adopted.  A  thoroughgoing  scheme  of  reorganization  was 
presented  at  the  meeting  of  the  State  Bar  Association  in  July,  19 18.  The 
recently  published  "Discussion  of  Proposed  Amendment  of  Judiciary  Articles 
of  Constitution  of  Texas"  is  a  practical  contribution  to  the  subject  of  judi- 
cial reorganization.  In  each  state  the  problem  is  of  course  somewhat  dif- 
ferent in  its  details,  but  in  its  essence  it  is  the  same  all  over  the  country. 
The  solution  lies  in  the  direction  of  simplicity  and  of  flexibility  of  organiza- 
tion; and  the  proposed  amendment  in  Texas  seems  well  adapted  to  reaching 
this  solution. 

There  is  always  a  difficulty  in  effecting  a  thoroughgoing  reorganization. 
One  difficulty  is  sometimes  found  in  the  vested  interest  of  the  existing  incum- 
bents of  the  judicial  office.  Any  difficulty  of  this  sort  seems  to  be  met  in  the 
proposed  plan  in  Texas  by  taking  care  of  the  present  judges  and  by  increas- 
ing the  emoluments  and  the  dignity  of  the  judicial  office.  It  is  sometimes 
thought  by  the  man  in  the  street  that  the  lawyers  also  have  a  vested  interest 
in  retaining  an  organization  and  method  which  result  in  large  business  for 
the  lawyers.  In  truth,  as  is  suggested  in  the  "Discussion,"  "the  rightful 
compensation  of  lawyers  is  enormously  decreased,  their  labors  increased,  and  '< 
the  scope  of  their  useful  activities  limited  by  the  intolerable  expense,  com- 
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plications,  delays,  and  uncertainties  inherent  in  the  system."  The  only  real 
difficvdty  is  in  the  natural  inertia  inherent  in  human  nature,  and  in  partic- 
vdar  too  often  in  the  legal  mind. 

To  the  "Discussion"  is  appended  an  interesting  address  by  Dean  Roscoe 
Pound  of  the  Harvard  Law  School  on  "Judicial  Organization."  In  1906 
Dean  Pound  first  blazed  the  path  which  has  been  followed  by  law  reformers 
ever  since.  Now,  if  ever,  as  peace  again  settles  down  upon  the  country,  there 
is  a  duty  and  an  opportimity  to  carry  through  a  long  needed  legal  house- 
cleaning.  Austin  W.  Scott. 

Code  Practice  in  New  York.  By  H.  Gerald  Chapin,  Professor  of  Law 
in  Fordham  University.  New  York:  Baker,  Voorhis  and  Company.  1918. 
pp.  XXX,  530. 

The  numerous  and  far-reaching  amendments  to  the  New  York  Code  of  Civil 
Procedure  during  the  past  decade  have  created  an  imperative  need  for  a  con- 
cise exposition  of  code  practice  as  it  is  to-day  in  New  York.  More  than  fifteen 
years  have  passed  since  the  publication  of  the  last  short  treatise  of  New  York 
practice  —  Miller's  "Introduction  to  Practice"  (1903),  and  over  seventeen  years 
since  the  publication  of  the  only  other  works  of  a  similarly  brief  character,  — 
Disbrow's  "Simimary  of  the  Code,"  and  Alden's  "Handbook  of  the  Code"  — 
aU  books  essentially  limited  to  the  use  of  students.  Professor  Chapin's  con- 
cise treatise,  covering  the  subject  down  to  October  i,  19 18,  is,  therefore,  most 
opportune. 

The  volume  is  unique  in  code  literature  in  that  it  is  at  once  a  compact  and 
comprehensive  handbook  of  civil  procedure,  so  simplified  in  style  and  material 
that  it  is  admirably  fitted  for  the  student's  needs,  and  yet  of  such  wide  scope 
and  thorough  treatment  that  it  meets  the  demand  of  the  lawyer  for  a  handy 
reference  work  on  practice. 

The  twenty  chapters  of  the  book,  following  a  brief  introduction  sketching 
in  merest  outline  the  historical  development  of  the  code,  cover  the  general 
field  of  civil  procedure  in  New  York.  The  logical  arrangement  suggests  a 
threefold  division:  —  first,  the  setting,  —  "The  Courts  and  their  Jurisdiction," 
"Judges,  Attorneys,  and  Other  Officers,"  "Actions  and  Proceedings,"  "The 
Parties;"  second,  the  theme  —  the  action  carried  from  its  commencement, 
through  preparation  for  trial;  the  trial,  and  subsequent  proceedings  to  ap- 
peal; and  third, — a  provost  guard  division,  as  it  were,  gathering  in  such 
straggling  subjects  as,  the  particular  actions,  state  writs,  special  proceedings, 
and  proceedings  in  the  Surrogates'  Court.  There  is  a  table  of  cases  covering 
several  pages  and  a  good  index. 

The  style  is  direct,  clear  and  forceful,  well  adapted  to  the  simple  presenta- 
tion of  this  highly  technical  subject.  Professor  Chapin  is  to  be  commended  for 
his  success  in  adhering  closely  to  the  wording  of  the  code  and  yet  producing 
a  very  readable  book. 

The  various  code  sections  and  the  provisions  of  the  Consolidated  Laws 
bearing  upon  the  particular  topic  under  discussion  are  brought  together,  and 
the  effect  of  the  important  decisions  up)on  the  practice  involved  is  stated  in  a 
few  words,  followed  by  the  citation.  The  placing  of  all  citations  in  parenthesis 
in  the  body  of  the  text  is  quite  in  keeping  with  the  character  of  the  work  as  a 
resume  of  code  practice.  Documents  and  papers  employed  in  the  various  stages 
of  code  procedure  are  illustrated  under  the  appropriate  subjects  by  well-drawn 
forms,  several  having  been  adapted  from  actual  cases  in  which  they  had  been 
passed  upon  by  the  courts. 

The  chief  criticism  of  Professor  Chapin's  book  is  that  it  is  wholly  neutral. 
It  carries  no  message  in  favor  of  or  against  the  present  day  practice  under  the 
New  York  Civil  Code.    Neither  by  foreword  nor  by  footnote  observations 
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does  the  author  attempt  a  critique  of  code  provisions,  or  the  court  decisions 
interpreting  them,  and  the  great  struggle  which  has  been  waged  during  recent 
years  by  leading  members  of  the  New  York  Bar  for  a  simplified  procedure  anal- 
ogous to  the  EngUsh  system  of  practice  under  the  Judicature  Acts  is  completely 
ignored.  In  short,  Professor  Chapin  has  given  us  an  instantaneous  picture 
of  New  York  practice  under  the  Code  of  Civil  Procedure  as  it  existed  on  the 
date  his  book  went  to  press.  To  many  that  will  undoubtedly  appeal  as  a 
recommendation  rather  than  a  detriment,  but  in  view  of  the  present  wide- 
spread agitation  for  procedural  reform  in  New  York  this  colorless  attitude 
cannot  but  be  disappointing  to  the  thoughtfvd  and  forward-looking  members 
of  the  bar. 

The  title  "Code  Practice  in  New  York"  is  broader  in  scope  than  the  content 
of  the  work,  which  is  limited  to  an  exposition  of  the  practice  under  the  Code  of 
Civil  Procedure,  and  does  not  discuss  the  Code  of  Criminal  Procedure. 

Professor  Chapin  has,  however,  produced  a  thoroughly  useful  book,  and  a 
refreshing  one  in  that  it  is  distinctly  restricted  to  material  pertinent  to  the 
subject.  George  J.  Thompson. 
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THE   RESPONSIBILITY   OF   THE   STATE   IN 
ENGLAND 

TO  ROSCOE  POUND 


THE  British  Crown  covers  a  multitude  of  sins.  "The  King," 
says  Blackstone  in  a  famous  sentence,^  "is  not  only  inca- 
pable of  doing  wrong,  but  even  of  thinking  wrong;  he  can  never 
mean  to  do  an  improper  thing;  in  him  is  no  folly  or  weakness." 
A  long  history  Ues  behind  those  amazing  words;  and  if,  as  to  New- 
man,^ they  seem  rather  the  occasion  for  irony  than  for  serious  polit- 
ical speculation,  that  is  perhaps  because  their  legal  substance  would 
have  destroyed  the  argument  he  was  anxious  to  make.  In  Eng- 
land, that  vast  abstraction  we  call  the  state  has,  at  least  in  theory, 
no  shadow  even  of  existence;  government,  in  the  strictness  of  law, 
is  a  complex  system  of  royal  acts  based,  for  the  most  part,  upon 
the  advice  and  consent  of  the  Houses  of  Parliament.  We  tech- 
nically state  our  theory  of  politics  in  terms  of  an  entity  which 
has  dignified  influence  without  executive  power.  The  King  can 
do  no  wrong  partly  because,  at  a  remote  period  of  history,  the 
place  where  alone  the  doing  of  wrong  could  best  be  righted  was 
his  place,  and  had  won  preeminence  only  after  a  long  struggle  with 
the  courts  of  lesser  lords.  The  King's  courts  became  the  supreme 
resort  of  justice  simply  because,  in  his  hands,  that  commodity 

1  I  Com.,  1813  ed.,  254. 

*  The  Present  Position  of  Catholics  in  England,  27/. 
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was  more  purely  wrought  and  finely  fashioned  than  elsewhere;  and 
since  it  is  clearly  unintelligent  to  make  a  man  judge  in  his  own 
cause,  since,  moreover,  the  royal  judges  do  not,  in  legal  fact,  con- 
ceal the  royal  presence,  there  seems  to  have  been  no  period  of  his- 
tory in  which  the  King  could  be  sued  in  the  courts  of  the  realm. 

It  is  difficult  to  say  at  what  precise  period  this  non-suabiHty  of 
the  Crown  passed  into  infallibiHty.  The  Tudor  despotism  seems  to 
have  been  that  critical  period  of  transition  when  learned  lawyers 
like  Plowden  will  talk  what  Maitland  has  aptly  termed  *'meta- 
physiological  nonsense; "  ^  and  the  aggressive  Coke  will  dispatch  the 
Crown  into  a  corporation  sole  of  a  kind  but  rarely  known  to  pre- 
vious EngHsh  history.^  Not,  indeed,  that  men  are  not  troubled 
by  the  consequences  of  that  dual  personality  the  Tudor  lawyers 
called  into  being.  Thomas  Smith  did  not  write  aimlessly  of  an 
English  commonwealth;^  and  that  public  which  the  royal  bur- 
glary of  1672  forced  into  responsibility  for  the  National  Debt 
shows,  clearly  enough,  that  the  fusion  of  Crown  and  state  is  not 
yet  complete.^  Even  in  the  nineteenth  century  Acts  of  Parlia- 
ment will  be  necessary  to  show  that  behind  the  robes  of  a  queen 
can  be  discerned  the  desires  of  a  woman. ^ 

It  is  probable  that  the  reemergence  of  the  dogma  of  divine 
right  exercised  a  potent  influence  on  this  development.  Cer- 
tainly men  could  not  have  encountered  the  speech  of  James  and 
his  eager  adherents,  or  the  logic  of  that  continental  absolutism 
which  is  merely  summarized  in  Bossuet,  without  being  affected 
by  them.  Even  when  the  Revolution  of  1688  destroys  its  factual 
basis,  it  has  become  capable  of  transmutation  into  a  working 
hypothesis  of  government;  and  anyone  can  see  that  Blackstone, 
who  best  simis  up  the  political  evolution  of  this  creative  period, 
writes  "  Crown  "  where  the  modem  pohtical  philosopher  would  use 
the  term  "State."  The  vague  hinterland  of  ancient  prerogative 
went  also,  doubtless,  to  show  that  the  Crown  is  a  thing  apart. 
The  privilege  of  the  King's  household  leaped  to  the  eyes.^.   His 

'  3  Collected  Papers,  249. 

*  Ibid.,  244-45. 
»  Ibid.,  253. 

•  I  Macaxjlay,  History  op  England,  Everyman's  edition,  1 70. 
^  25  &  26  Vict.  c.  37  (1862);  36  &  37  Vict.  c.  61  (1873). 

8  2  Co.  Inst.  631,  4  ibid.,  24;  Rex  v.  Foster,  2  Taunt.  166-67  (1809);  Rex  v.  Moul- 
ton,  2  Keb.  3. 
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freedom  from  unpleasant  proximity  to  arrest  declared  the  sacred 
character  with  which  he  was  invested.^  "The  most  high  and  ab- 
solute power  of  the  realme  of  England,"  says  Sir  Thomas  Smith, 
not  less  learned,  be  it  remembered,  in  the  mysteries  of  law  than 
of  politics,^"  "consisteth  in  the  Parhament;"  but  even  so  note- 
worthy an  assembly  cannot  bind  the  Crown  by  its  statutes.^^ 
Indeed,  its  position  is  even  more  privileged  since  the  Crown,  by 
prerogative,  takes  advantage  of  statute.^^  Fictions  ^^  and  estop- 
pel "  pale  into  insignificance  before  the  overmastering  power  of 
its  presence.  Laches  ^^  and  prescription  ^^  lose  their  meaning 
when  the  Crown  has  become  desirous  of  action.  It  chooses  its 
own  court;  ^^  it  may,  save  where,  of  its  own  grace,  it  has  other- 
wise determined,^^  avoid  the  payment  of  costs.^^  Here,  assuredly, 
is  a  power  that  does  not  need  the  sanction  of  collective  termi- 
nology that  men  may  recognize  its  strength. 

Prerogative  such  as  this  would  be  intolerable  did  the  Crown  act 
as  in  theory  it  has  warrant.  But  the  English  have  a  genius  for 
illogical  mitigation;  and  the  history  of  ministerial  responsibiUty 
enshrines  not  the  least  splendid  contribution  we  have  made  to  the 
theory  of  representative  government.  The  seventeenth  century 
in  England  makes  definite  a  practice  which,  if  irregular  in  its  ope- 
ration, can  yet  trace  its  pedigree  back  to  the  dismissal  of  Long- 
champ  in  1190;  ^^  the  execution  of  Strafford  and  the  impeachment 
of  Danby  are  only  the  two  culminating  peaks  of  its  development. 
What  ministerial  responsibility  has  come  to  mean  is  that  the 
King's  ministers  shall  make  answer  for  the  advice  they  proffer  and 
the  acts  which  flow  therefrom;  and  in  the  period  in  which  the 
royal  power  is  delegated,  for  practical  purposes,  to  the  Cabinet  we 
have  herein  a  valuable  safeguard  against  its  arbitrary  abuse. 

9  3  Bl.  Com.  289. 

1°  De  Republica  Anglorum,  ed.  Alston,  48. 

"  Magdalen  College  Case,  11  Co.  Rep.  66;  She£Eeild  v.  Ratcliffe,  Hob.  334. 
"  Rex  V.  Cruise,  21  Ch.  65  (1852). 
"  Anon.,  Jenk.  287  (1613). 
"  Coke's  Case,  Godb.  289. 
"  Cd.  Litt.,  57  6. 

"  Wheaton  v.  Maple,  [1893]  3  Ch.  48. 
"  4  Co.  Inst.  17;  i  Bl.  Com.  257. 
18  23  &  24  Vict.  c.  34. 
"  Johnson  v.  Rex,  [1904]  A.  C.  817. 
*"  Stubbs,  Constit.  Hist.,  6  ed.,  I,  539. 
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Yet  ministers  are  not  the  Crown.  What  they  urge  and  do  does 
not,  however  poHtically  unwise  or  legally  erroneous,  involve  a 
stain  upon  the  perfection  of  its  character.  It  may  be  true  that 
when  they  order  action,  the  Crown  has,  in  substance,  been  brought 
into  play;  but  the  responsibiHty  for  their  acts  remains  their  own 
since  the  King  can  do  no  wrong.  The  law  knows  no  such  thing 
as  the  government.  When  the  King's  ministers  find  their  way 
into  the  courts  it  is  still  a  personal  responsibiUty  which  they  bear. 
Statutory  exceptions  apart,  no  such  action  need  cause  a  moment's- 
qualms  to  the  grim  guardians  of  the  royal  treasury;  the  courts* 
decision  does  not  involve  a  raid  upon  the  exchequer. 

In  such  an  aspect,  state-responsibility,  in  the  sense  in  which 
continental  theorists  use  that  term,  remains  unknown.  The  state 
cannot  be  sued,  because  there  is  no  state  to  sue.  There  is  still  no 
more  than  a  Crown,  which  hides  its  imperfections  beneath  the 
cloak  of  an  assumed  infallibility.  The  Crown  is  irresponsible  save 
where,  of  grace,  it  relaxes  so  stringent  an  attitude.  Foreign 
writers  of  distinction  have  thus  found  it  easy  to  doubt  whether 
the  protection  the  English  constitutional  system  affords  to  its  citi- 
zens is  in  fact  as  great  as  the  formal  claims  of  the  "rule  of  law" 
would  suggest.^^  For  while  it  is  clear  enough  that  the  broad  mean- 
ing of  this  principle  is  the  subjection  of  every  official  to  definite 
and  certain  rules,  in  the  nature  of  things  that  which  gives  the 
official  his  meaning  and  is  equivalent  in  fact  to  the  incorporation 
of  the  people  as  a  whole,  escapes  the  categories  of  law. 

Nor  is  this  all.  Careful  analysis  of  the  responsibility  of  a  public 
servant  suggests  that  the  rule  of  law  means  less  than  may  at  first 
sight  appear.  There  has  been  unconsciously  evolved  a  doctrine  of 
capacities  which  is  in  its  substance  hardly  less  mystical  than 
Plowden's  speculations  about  the  kingly  person.  Certain  protec- 
tions are  offered  to  the  King's  servants  which  go  far  to  placing 
them  in  a  position  more  privileged  than  the  theory  underlying 
the  rule  of  law  would  seem  to  warrant.  The  growth,  moreover, 
of  administrative  law  in  the  special  evolution  characteristic  of 
the  last  few  years  is  putting  the  official  in  a  position  where  it  be- 
comes always  difficult  and  often  impossible  for  the  courts  to  ex- 
amine his  acts.    We  have  nothing  Hke  the  droit  administratif  of 

^  M.  Leroy  in  Libres  Entretiens,  4me  series,  368. 
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the  Continent  of  Europe;  but  we  are  nevertheless  weaving  its  ob- 
vious implications  into  the  general  system  of  our  law. 

It  is  easy  to  understand  that  in  the  days  when  the  functions 
of  government  were  negative  rather  than  positive  in  character,  the 
consequences  of  its  irresponsibility  should  hardly  have  pressed 
themselves  upon  the  minds  of  men.  For  it  is  important  to  have 
constantly  before  us  the  fact  that  the  essential  problem  is  the  re- 
sponsibihty  of  government.  Our  English  state  finds  its  working 
embodiment  in  the  Crown;  but  if  we  choose  to  look  beneath  that 
noble  ornament  we  shall  see  vast  government  offices  full  of  human, 
and,  therefore,  fallible  men.  We  choose  to  ignore  them;  or  rather 
we  know  them  only  to  make  them  pay  for  errors  they  have  not 
committed  on  their  own  behalf.  So  do  we  offer  vicarious  victims 
for  a  state  that  hides  itself  beneath  an  obsolete  prerogative. 

Public  money  is,  of  course,  a  trust;  and  it  is  perhaps  this  that 
has  involved  the  retention,  in  relation  to  the  modem  state,  of  a 
notion  the  antiquarian  character  of  which  is  obvious  the  moment 
the  real  machinery  of  government  is  substituted  for  the  clumsy 
fiction  of  the  Crown.  Public  money  is  a  trust;  and  thus  it  was 
that  until  the  nineteenth  century  things  less  than  the  state,  like 
charitable  institutions,  were  beyond  liability  for  the  acts  of  their 
servants.  But  Mersey  Docks  Trustees  v.  Gihhs  "^  emphasized,  half 
a  century  ago,  that  defective  administration  in  any  enterprise  not 
conducted  by  the  Crown  must  entail  its  just  and  natural  conse- 
quence. It  is  but  obvious  justice  that  if  the  public  seek  benefit, 
due  care  must  be  taken  in  the  process  not  to  harm  the  lesser  in- 
terests therein  encountered.  It  is  a  matter  not  less  of  political 
than  of  economic  experience  that  the  enforcement  of  liability  for 
fault,  often,  indeed,  without  it,^^  is  the  only  effective  means  to 
this  end.  Where  we  refuse  to  take  the  state  for  what  it  in  fact 
is,  all  we  do  is  to  make  it  superior  to  justice.  Responsibility  on 
the  part  of  the  Crown  does  not  involve  its  degradation;  it  is  noth- 
ing more  than  the  obvious  principle  that  in  a  human  society  acts 
involve  consequences  and  consequences  involve  obligations.  We 
are  invested  with  a  network  of  antiquarianism  because  the  con- 
ceptions of  our  public  law  have  not  so  far  developed  that  they 
meet  the  new  facts  they  encounter.    We,  in  a  word,  avoid  the  pay- 

22  L.  R.  I  H.  L.  93  (1866). 

*•  Cj.  Laski,  26  Yale  L.  J.  105/. 
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ment  of  our  due  debts  by  a  shamefaced  shrinking  behind  the 
kingly  robe  we  have  abstracted  from  the  ^ving  rulfer. 

It  is  well  to  analyze  the  meaning  of  responsibility  before  we  ex- 
amine our  remoteness  from  it.  The  modern  state  is,  in  the  Ameri- 
can phrase,  nothing  so  much  as  a  great  pubHc-service  corporation^ 
It  undertakes  a  vast  nimiber  of  functions  —  education,  police, 
poor-law,  defense,  insurance  against  ill-health  and  unemployment 
—  many  of  which,  it  is  worth  while  to  note,  were,  in  the  past, 
provided  for  by  private  endeavor.  State-acts  are  performed  by 
individuals,  even  though  the  act  is  invested  with  the  majesty  of 
the  Crown;  for  an  abstract  entity  must  work  through  agents  and 
servants.  To-day  such  acts  are  protected  from  the  normal  conse- 
quence of  law.  Often  enough,  indeed,  the  individual  agent  is  not 
so  protected;  if  he  drives  a  mail  van  recklessly  down  the  street  he 
can  be  sued  as  a  private  person.  But  we  cannot  penetrate  through 
him  to  the  master  by  whom  he  is  employed.  The  resources  of 
the  Postmaster-General  are  not  at  our  disposal  for  the  accidents 
that  may  be  caused  by  the  acts  of  his  servai^ts.^^  Yet,  in  real  and 
literal  fact,  these  acts  are  not  a  whit  different  from  those  of  other 
men.  The  Postmaster-General  may  be  the  depositary  of  special 
powers;  but  that  should  surely  cast  upon  him  rather  a  greater  ob- 
ligation than  a  freedom  from  responsibility  for  their  exercise. 

The  theory  of  responsibility  is,  in  this  regard,  no  more  than  a 
plea  that  realism  be  substituted  in  the  place  of  fiction.  It  urges 
that  when  the  action  of  the  state  entails  a  special  burden  upon 
some  individual  or  class  of  men,  the  public  funds  should  normally 
compensate  for  the  damage  suffered.  Everyone  can  see  that  if  the 
state  took  over  the  railways  it  would  be  unfair  to  refuse  the  con- 
tinuance of  actions  by  those  who  had  on  some  account  previously 
commenced  them;  nor  is  it  less  clear  that  if  a  postal  van  runs  over 
Miss  Bainbridge  she  has,  in  precisely  similar  fashion,  a  claim  that 
should  not  go  unanswered.  There  must,  in  short,  be  payment  for 
wrongful  acts;  and  the  source  of  those  acts  is  unimportant.  We 
can,  indeed^  see  that  there  are  reasonable  grounds  for  certain  ex- 
ceptions. Complete  freedom  of  judicial  expression,  without  any 
penalization  of  utterance,  is  too  clear  a  need  to  demand  defense. 
In  a  less  degree,  a  member  of  Parliament  needs  protection  from 
the  normal  consequence  of  law,  if  he  is  at  all  fully  to  perform 

2*  Bainbridge  v.  Postmaster-General,  [1906]  i  K.  B.  178. 


i 


RESPONSIBILITY  OF  THE  STATE  IN  ENGLAND        453 

his  function;  though,  even  here,  experience  suggests  the  value  of 
some  extra-parliamentary  means  whereby  the  member  can  be. 
made  to  weigh  his  words.^^  Still,  in  general,  the  principle  is  clear. 
Government  must  pay  where  it  wrongs.  There  are  no  argimients 
against  it  save,  on  t^^e  one  hand,  the  dangerous  thesis  that  the 
state-organs  are  above  the  law,  and,  on  the  other,  the  tendency 
to  believe  that  ancient  dogma  must,  from  its  mere  antiquity,  coin- 
cide with  modem  need.  Dogmas,  no  less  than  species,  have  their 
natural  evolution;  and  it  may  well  result  in  serious  injustice  if 
they  linger  on  in  a  condition  of  decay. 

n 

The  personal  liability  of  the  Crown  to-day  is,  broadly  speaking, 
not  merely  non-existent  in  law,  but  unimportant  also  in  political 
fact.  No  king  is  likely,  as  in  Bagehot's  classic  illustration,  to 
shoot  his  own  Prime  Minister  through  the  head;  though  the  serv- 
ants of  Elizabeth  and  her  boisterous  father  must  not  seldom  have 
stood  in  fear  of  personal  violence.  The  real  problem  here  concerns 
itself  with  government  departments.  They  are  the  constitutional 
organs  of  the  Crown,  and  their  acts  are  binding  upon  it.  But 
how  are  they  to  be  reached  if  an  injured  person  deem  that  he  has 
suffered  injustice?  The  law  is  clear  upon  this  point  beyond  all 
question.  The  subject  cannot  bring  action  against  the  Crown,  be- 
cause the  Crown  can  do  no  wrong.  A  government  department 
lives  beneath  the  widespread  cloak  of  that  infallibility,  and  it  can- 
not, unless  statute  has  otherwise  provided,  be  sued  in  the  courts. 
The  law,  indeed,  is  thick  with  all  manner  of  survivals.  For  prac- 
tical purposes,  the  Elder  Brethren  of  Trinity  House  are  under  the 
jurisdiction  of  the  Admiralty  and  the  Board  of  Trade;  but  they 
are,  in  origin,  a  private  body,  and  their  acts  thus  render  them 
liable  to  answer  to  the  law.^®  So,  too,  for  certain  purposes,  the 
Secretary  of  State  for  India  in  Council  is  the  successor  of  the  East 
India  Company,  and  where  those  purposes  are  concerned  the 
courts  will  take  cognizance  of  his  acts;^^  but  if  the  reader  of  Ma- 

**  This  will  be  clear  to  anyone  who  follows  the  questions  and  speeches  of  Mr.  Pem- 
berton  Billing  through  the  Parliamentary  Debates  for  191 7  and  1918. 

««  Gilbert  v.  Trinity  House,  17  Q.  B.  D.  795  (1886);  Cairn  Line  v.  Trinity  House, 
[1908]  I  K.  B.  528. 

"  Jehanger  M.  Cursetji  v.  Secretary  of  State  for  India  in  Council,  x  L.  R.  27  Bomb. 
189  (1902). 
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caulay  is  tempted  to  think  that  Clive  and  Warren  Hastings  did 
not  hesitate,  on  occasion,  to  perform  sovereign  functions,  he  yet 
must  legally  remember  that  the  company  was  not  technically  a 
sovereign  body.^^  There  is  thus  a  definite  environment  which  sur- 
rounds each  seeming  exception  to  the  general  rule.  If  there  is 
limitation,  it  is  that  act  of  grace  which  continental  theorists  have 
taught  us  to  deduce  from  the  inherent  wisdom  of  the  sovereign 
power.^^  But  the  exceptions  are  relatively  few  in  number,  and, 
for  the  most  part,  they  cautiously  reside  within  the  narrow  field 
of  contract. 

The  broad  result  is,  to  say  the  least,  suggestive.  Until  1907, 
and  then  only  as  a  result  of  statute,  no  government  department 
could  be  sued  for  violation  of  the  very  patent  of  which  the  Crown 
itself  is  grantor.^"  The  acts  of  the  Lord-Lieutenant  of  L-eland, 
even  when  they  involve  the  seemingly  purposeless  breaking  of 
heads  at  a  public  meeting,  are  acts  of  state,  and  so  outside  the 
purview  of  the  courts.^^  The  servants  of  the  Crown  owe  no  duty 
to  the  public  except  as  statute  may  have  otherwise  provided ;  ^^ 
so  that  even  where  a  royal  warrant  regulates  the  pensions  and  pay 
of  the  army,  the  Secretary  of  State  for  War  cannot  be  compelled 
to  obey  it.^^  He  is  the  agent  of  the  Crown;  and  only  the  Crown 
can  pass  upon  the  degree  to  which  he  has  fulfilled  the  terms  of 
his  agency.  Yet,  in  sober  fact,  that  is  to  make  his  acts  material 
for  the  decision  of  his  colleagues,  and,  in  an  age  of  collective  cab- 
inet responsibihty,  thus  to  make  him  judge  in  his  own  cause. 
Sir  Claude  Macdonald  may,  as  Commissioner  for  the  Nigerian 
Protectorate,  engage  Mr.  Dunn  as  consul  for  a  period  of  three 
years;  but  if  he  chooses  to  dismiss  Mr.  Dunn  within  the  specified 
limit,  even  the  question  of  justification  is  beyond  the  competence 
of  the  courts.^  Nor  will  the  law  inquire  whether  adequate  ex- 
amination has  been  made  before  the  refusal  of  a  petition  of  right; 
the  Home  Secretary's  discretion  is  here  so  absolute  that  the  judge 
will  even  hint  to  him  that  the  oath  of  ofl&cial  secrecy  is  jeopard- 

2*  Moodaly  v.  Moreton,  2  Dick.  652  (1785). 

29  Cf.  my  Authority  in  the  Modern  State,  Chap.  I. 

*"  Feather  v.  Regina,  6  B.  &  S.  257  (1865). 

»  Sullivan  v.  Earl  Spencer,  Ir.  Rep.  6  C.  L.  173  (1872). 

**  Gidley  v.  Palmerston,  3  B.  &  B.  275  (1822). 

»  Ibid. 

"  Dunn  V.  Macdonald,  [1897]  i  Q.  B.  555. 
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ized  when  he  remarks  that  he  considered  and  refused  the  peti- 
tion.^^  A  captain  of  the  Royal  Navy  may  burn  the  schooner  of 
a  private  citizen  in  the  mistaken  belief  that  she  is  engaged  in  the 
slave  trade,  and  even  if  the  vessel  so  destroyed  were  its  owner's 
sole  means  of  livehhood,  he  is  left  without  remedy  so"  far  as  the 
Crown  is  concerned.^®  Neither  Mr.  Beck  nor  Mr.  Edalji  had 
rights  against  the  Crown  for  long  years  of  mistaken  imprison- 
ment.^^ So,  too,  it  did  not  assist  Miss  Bainbridge  when  a  duly 
accredited  agent  of  the  Crown  injured  her  in  his  progress;  what 
was  left  her  was  a  worthless  remedy  against  a  humble  wage 
earner  from  whom  no  recovery  was  possible.^^ 

It  is  the  realm  of  high  prerogative  that  we  have  entered;  and 
it  would  be  perhaps  less  arid  if  it  but  possessed  the  further  merit 
of  logical  arrangement.  The  truth  is  that  in  its  strictest  rigor 
the  system  is  unworkable;  and  from  ancient  times  an  effort  has 
been  made  to  mitigate  the  severities  it  involves.  The  origin  of 
the  Petition  of  Right  is  wrapped  in  no  small  obscurity;  ^^  but  its 
clear  meaning  is  an  ungracious  effort  to  do  justice  without  the  ad- 
mission of  a  legal  claim.  Nor  is  the  remedy  at  all  broad  in  char- 
acter, for  the  Crown  is  avaricious  where  to  show  itself  generous  is 
to  compromise  the  Exchequer.  The  Petition  of  Right  is  limited  to 
a  definite  class  of  cases.  Until  1874  it  could  be  used  for  the  re- 
covery of  some  chattel  or  hereditament  to  which  the  suppliant 
laid  claim;  and  it  was  only  in  that  year  that  the  genius  of  com- 
mercial understanding  by  which  Lord  Blackburn  was  distin- 
guished secured  its  extension  to  the  general  field  of  contract.^" 
Even  when  judgment  has  been  obtained  no  execution  can  issue 
against  the  Crown.  The  petitioner  remains  dependent  upon  a 
combination  of  goodwill  and  the  moral  pressure  he  may  hope  to 
secure  from  public  opinion. 

The  matter  is  worth  stating  in  some  little  detail.  "The  pro- 
ceeding by  petition  of  right,"  said  Cottenham,  L.  C.,^^  "exists  only 
for  the  purpose  of  reconciling  the  dignity  of  the  Crown  and  the 

'5  Irwin  V.  Gray,  3  F.  &  F.  635  (1862). 

36  Tobin  V.  Regina,  14  C.  B.  (n.  s.)  505  (1863). 

"  For  a  French  attempt  to  remedy  this  defect,  see  infra. 

**  Bainbridge  ;;.  Postmaster-General,  supra. 

"  CtODE,  Petition  of  Right,  Chap.  I. 

"  Thomas  v.  Regina,  L.  R.  10  Q.  B.  31  (1874). 

**  Monckton  v.  Attorney-General,  2  Mac.  &  G.  402  (1850). 
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rights  of  the  subject,  and  to  protect  the  latter  against  any  injury- 
arising  from  the  acts  of  the  former;  but  it  is  no  part  of  its  object 
to  enlarge  or  alter  those  rights."  A  later  definition  is  even  more 
precise  in  its  limitations.  "The  only  cases,"  said  Cockburn,  C.  J.,^ 
"in  which  the  petition  of  right  is  open  to  the  subject  are,  where 
the  land  or  goods  or  money  of  a  subject  have  found  their  way 
into  the  possession  of  the  Crown,  and  the  purpose  of  the  petition 
is  to  obtain  restitution;  or,  if  restitution  cannot  be  given,  com- 
pensation in  money;  or  where  the  claim  arises  out  of  contract  as 
for  goods  supplied  to  the  Crown,  or  to  the  pubHc  service.  It  is 
only  in  such  cases  that  instances  of  petitions  of  right  having  been 
entertained  are  to  be  found  in  our  books."  The  remedy  is  thus 
the  obvious  expression  of  the  needs  of  a  commercial  age.  The 
Crown  must  do  business,  and  it  must  obey  the  rules  that 
business  men  have  laid  down  for  their  governance  if  it  desire 
effective  dealings  with  them.  So  leasehold  property,^  demur- 
rage under  a  charter-party,^  duties  of  all  kinds  paid  by  mistake,^ 
property  extended  by  the  Crown  to  answer  a  Crown  debt,^  are 
all  cases  in  which  it  is  clear  enough  that  the  petition  will  lie; 
and,  in  various  cognate  directions,  the  privilege  has  been  devel- 
oped by  statute.'*^  In  mixed  cases  of  tort  and  contract  the  issue 
seems  largely  to  depend  upon  the  skill  and  subtlety  of  opposing 
counsel.'*^ 

Once  the  realm  of  contract  is  overpassed  the  remedy  of  petition 
ceases  to  be  effective.  Tort  lies  completely  outside  the  region  of 
responsibility.  The  negligence  of  Crown  servants  may  destroy 
the  Speaker's  property ,^^  as  the  zeal  of  a  naval  captain  may 
destroy  Mr.  Tobin's  schooner;  the  Crown  may,  without  authoriza- 
tion, infringe  Mr.  Feather's  patent,^"  or  see  its  officers  act  wrong- 

«2  Feather  v.  Regina,  6  B.  &  S.  257,  293  (1865). 

«  In  re  Gosman,  15  Ch.  D.  67  (1880),  confirmed  in  part  17  Ch.  D.  771  (1881). 

**  Yeoman  v.  Rex,  [1904]  2  K.  B.  429. 

«  Percival  v.  Regina,  3  H.  &  C.  217  (1864)  (probate) ;  Dickson  v.  Regina,  11  H.  L.  C. 
175  (1865)  (excise);  Winans  v.  Rex,  23  T.  L.  R.  705  (1907)  (estate  duties), are  suflSdent 
instances  of  the  kind. 

<»  In  re  English  Joint  Stock  Bank  W.  N.  199  (1866). 

*''  E.  g.,  under  the  Telegraph  Acts.  Great  Western  Railway  v.  Regina,  4  T.L.  R. 
383  (C.  A.)  (1889). 

■*«  E.  g.,  Clarke  v.  Army  and  Navy  Co-operative  Society,  [1903]  i.  K.  B.  155-56. 

<»  Canterbury  v.  Attorney-General,  i  Ph.  306  (1843). 

»  Feather  v.  Regina,  6  B.  &  S.  257  (1865). 
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fully  at  a  court-martial;  ^^  in  none  of  these  cases  will  a  petition 
lie.  The  Crown  may  ask  for  volunteers  and  form  them  into 
regiments;  but  the  regimental  funds  are  Crown  funds  and  the  col- 
onel's errors  do  not  render  them  liable.^^  Nor  are  these  the  hard- 
est cases.  Arrears  of  pay  due  to  naval  and  military  officers  cannot 
be  recovered ;  ^  an  alteration  in  the  establishment  may  place  an 
army  surgeon  upon  the  half-pay  list  without  claim  of  compensa- 
tion; ^  both  here  and  in  the  imreported  case  of  Ryan  v.  RJ'^  no 
inability  in  the  petitioner  was  suggested.  They  are  servants  of 
the  Crown,  and  the  Crown  has  the  general  right  to  dismiss  any 
member  of  the  military  establishment  without  compensation  of 
any  kind.^®  Not,  indeed,  that  this  power  is  limited  to  a  field 
where  a  special  case  for  expediency  might  perhaps  be  made  out. 
The  Superannuation  Act  ^^  expressly  reserves  to  the  Treasury  and 
the  various  government  departments  their  power  to  dismiss  any 
public  servant  without  liability  of  any  kind.  Except  where  an- 
cient office  is  concerned,^^  there  is  no  such  thing  as  wrongful  dis- 
missal from  the  service  of  the  Crown,^^  and  even  where  there  is 
statutory  provision  against  dismissal,  the  royal  prerogative  to 
abolish  the  office  remains.^"  It  is,  clearly,  impossible  to  make  a 
contract  that  will  bind  the  Crown  against  its  will;  ^^  and  as  in  the 
case  of  the  French  fonctionnaires,  the  Civil  Service  is  left  to  its 
collective  strength  if  it  is  to  protect  itself  against  the  spider's  web 
of  public  policy .^^ 

III 

The  protection  taken  to  the  Crown  has  not,  in  general,  been 
extended  to  public  officers.     "With  us,"  says  Professor  Dicey ,^ 

«  Smith  V.  L.  A.  25  R.  112  (1897). 

^  Wilson  V.  ist  Edinburgh  City  Royal  Garrison  Artillery,  [1904]  7  F.  168. 
''Gibson  v.  East  India  Co.,  5  Bing.  (N.  C.)  262  (1839);   Gidley  v.  Palmerston, 
3  Ba.  &  B.  275  (1822). 

w  In  re  TufneU,  3  Ch.  D.  164  (1876). 

"  Robertson,  Civil  Proceedings  against  the  Crown,  357. 

"  Grant  v.  Secretary  of  State  for  India  in  Council,  2  C.  P.  D.  445  (1877). 

"  4  &  S  Well.  IV,  c.  24,  §  30. 

"  On  which  see  Slingsby's  Case,  3  Swanst.  178  (1680). 

"  Shenton  v.  Smith,  [1895]  A.  C.  229. 

•»  Young  V.  WaUer,  [1898]  A.  C.  661. 

"  Dunn  ;;.  Regina,  i  Q.  B.  116. 

•*  Cf.  my  Authority  in  the  Modern  State,  Chap.  V. 

"  Law  of  the  Constitution,  8  ed.,  189. 
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"every  official,  from  the  Prime  Minister  down  to  a  constable  or 
a  collector  of  taxes,  is  under  the  same  responsibility  for  every  act 
done  without  legal  justification  as  any  other  citizen."  No  one 
can  doubt  the  value  of  this  rule,  for  it  constitutes  the  funda- 
mental safeguard  against  the  evils  of  bureaucracy.  Nor  have  its 
results  been  of  little  value.  A  colonial  governor  ®*  and  a  secretary 
of  state  ^^  have  been  taught  its  salutary  lesson;  and  it  is,  as  a 
learned  commentator  has  pointed  out,®^  that  which  makes  for  the 
distinction  between  the  pohcemen  of  London  and  the  policemen 
of  Berlin.  It  has  the  merit  of  enforcing  a  far  more  strict  adher- 
ence to  law  than  is  possible  within  the  limits  of  any  other  system. 
It  restrains  those  notions  of  state  prerogative  which  have  an  un- 
comfortable habit  of  making  their  appearance  in  the  courts  of  the 
Continent.  Nothing,  at  least  on  the  surface  of  things,  is  more 
liable  to  make  an  official  careful  than  the  rule  that  he  cannot 
make  his  superior  liable  for  the  act  of  which  he  has  been  guilty.^' 

Yet  there  are  obvious  difficulties  about  this  system  which  must 
make  us  cautious  about  its  too  enthusiastic  acceptance.  Not 
only  do  immunities  exist,  but  there  is  a  broad  field  of  discretion 
within  which  the  courts  do  not  venture  interference.  The  plea 
of  act  of  state  is,  of  course,  a  final  bar  against  all  action;  though 
when  it  operates  so  as  to  prevent  government  from  paying  to 
certain  persons  money  received  under  treaty  for  that  specific  pur- 
pose,^^  it  is  not  clear  that  the  result  is  all  gain.  It  is  justifiable 
enough  that  an  official  should  not  be  made  liable  for  a  contract 
he  has  made  on  behalf  of  the  Crown;  ®^  nor,  on  a  similar  ground, 
for  money  erroneously  paid  to  him  as  its  agent. ^"  Here  the  real 
onus  of  our  grievance  Hes  clearly  against  that  principal  whose  a 
priori  infalHbility  is  in  law  assumed.  The  problem  of  irresponsi- 
bility for  advice  given  to  the  Crown  is  more  difficult;  ^^  for  the 
actual  organization  of  pohtical  life  makes  it  well-nigh  impossible 
to  separate  the  particular  facts  involved  from  the  general  policy 

"  Most3m  V.  Fabrigas,  Cowp.  i6i  (1774);  Musgrave  v.  Pulido,  5  A.  C.  102  (1879). 

"  Entick  i;.  Carrington,  19  St.  Tr.  1030  (1765). 

"  I  Hatschek,  Englische  Staatsrecht,  93. 

"  Raleigh  v.  Goschen,  i  Ch.  73  (1898). 

**  Barclay  v.  Russell,  3  Ves.  424,  431  (1797). 

**  See  Palmer  v.  Hutchinson,  6  A.  C.  619  (1881),  where  the  cases  are  reviewed. 

'°  Whitbreadc. Brooksbank,  i  Cowp.  66  (1774);  Sadler ». Evans,  4 Burr.  1984  (1766). 

"  West  V.  West,  27  T.  L.  R.  476  (1911). 
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of  the  government.  Nor  is  there  liability  for  a  tort  done  in  the 
exercise  of  a  discretion  conferred  by  law,  so  long  as  there  is  an 
absence  of  mahce  or  improper  motive.  ^^  The  courts  are  unwill- 
ing, and  with  obvious  reason,  to  substitute  their  own  view  of 
policy  for  that  of  the  recognized  agents  of  administration.  So, 
too,  protection  must  be  afforded  to  the  police  or  the  proper  ex- 
ecution of  a  warrant  ;^^  it  would  be  intolerable  if  a  mere  defect  of 
technical  procedure  brought  with  it  UabiHty  to  an  unconscious 
agent  who  was  also  the  humblest  minister  of  the  law. 

Far  more  questionable  is  the  refusal  to  enforce  UabiHty  against 
an  officer  for  the  torts  of  his  subordinate.  Problems  of  public 
pohcy  apart,  the  negligence  of  a  postman  ought  not  less  to  affect 
the  Postmaster-General  ^^  than  the  stupidity  of  a  teacher  may  af- 
fect her  employers. ^^  If  there  is  to  be  equahty  before  the  law  in 
any  fundamental  sense,  there  must  be  equality  in  the  persons  af- 
fected by  its  appUcation;  and  the  irresponsibility  of  a  government 
official  in  this  aspect  is,  at  bottom,  excused  only  by  introducing 
exactly  that  notion  of  state  which  it  is  the  purpose  of  the  rule  of 
law  to  avoid.  Nor,  save  on  similar  grounds,  can  the  Public  Au- 
thorities Protection  Act  be  defended;  ^^  for  what,  essentially,  it 
does  is  to  put  certain  officials  on  a  different  footing  from  other 
men.  Both  these  categories  of  protection  raise  here  the  general 
question  that  is  involved.  The  obvious  aim  of  the  system  is  to 
prevent  the  individual  official  from  violating  the  law.  It  does 
not,  as  on  the  Continent,  look  to  the  sufferer's  loss.  It  simply  in- 
sists that  if  an  official  has  made  a  legal  mistake  he  must  pay  for 
it.  But  it  is,  to  say  the  least,  far  from  clear  whether  the  rule  re- 
sults in  justice.  To  throw  upon  a  humble  man  the  burden  of  a 
mistake  he  commits  to  the  profit  of  another  is  surely  hard  meas- 
ure. There  will,  for  the  most  part,  be  no  adequate  opportunity 
for  the  complainant  to  have  adequate  remedy.  Broadly  speak- 
ing, it  must  be  enough  for  him  that  he  has  vindicated  a  principle 
otherwise  left  empty.  Nor  does  the  protection  come,  damages 
apart,  where  it  is  most  needed.     For  the  main  business  of  the 

«  Tozer  v.  ChUd,  7  E.  &  B.  377  (1857). 
"  24  Geo.  II,  c.  44  (1751). 
"  Lane  v.  Cotton,  i  Ld.  Raym.  646  (1701). 
"  Smith  V.  Martin,  [191 1]  2  K.  B.  D.  775. 
^*  56  &  57  Vict.  c.  61. 
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ordinary  citizen  who  wreaks  his  vengeance  upon  an  unconscious 
offender  is  to  reach  those  superiors  whom  the  law  does  not  permit 
him  to  touch.  No  protection  is  offered  against  the  negligence  or 
stupidity  of  an  ofl&cial  so  long  as  he  keeps  within  the  strict  letter 
of  his  statute.  His  order  may  be  wanton  or  arbitrary,  but  it  is 
law.  The  burden  of  its  error  will  fall  upon  the  humble  official 
who  acts  rather  than  upon  the  man  in  office  who  issues  a  valid 
.  order.  The  system  may,  as  Mr.  Lowell  has  aptly  said,^^  make 
liberty  depend  upon  law,  but  it  is  a  liberty  which  denies  regard  to 
that  equahty  fundamental  to  its  operation. 

It  intensffies,  moreover,  the  tendency  of  the  state  to  escape  the 
categories  of  law.  For,  by  emphasizing  a  remedy  that  is  in  no 
real  sense  substantial,  it  conceals  the  real  defects  involved  in  the 
system.  It  is  true,  of  course,  that  the  number  of  officials  to  whom 
the  system  applies  is  smaller  than  on  the  Continent;  for  the  Eng- 
lish state  does  not  throw  the  cloak  of  its  sovereignty  about  its 
local  constituents.  But  the  number  of  officials  is  growing;  ^^  and 
the  real  problem  is  simply  the  maxim  of  whether  a  principal  should 
be  responsible  for  the  acts  of  his  agent.  In  private  law,  that  is 
obvious  enough;  yet  the  state,  by  a  subterfuge,  escapes  its  opera- 
tion. The  protection  of  individual  rights  is  not  maintained  ex- 
cept at  the  expense  of  other  individuals;  where  the  real  point  at 
issue  is  to  maintain  them  at  the  expense  of  the  illegally  assumed 
rights  of  the  state.  For,  theory  apart,  the  Crown  has  not  less 
acted  when  a  colonel  mistakenly  orders  his  men  to  fire  upon  a 
mob  than  when  the  King  by  his  signature  turns  a  bill  into  an  Act 
of  Parliament. 

The  lack,  again,  of  any  control  over  acts  that  are  technically 
legal  is  thrown  into  clearer  rehef  by  the  recent  development  of 
administrative  law.  Indeed,  it  may  be  here  suggested  that  what 
that  development  essentially  reveals  is  the  limitation  of  the  rule 
of  law  where  the  rule  operates  in  the  presence  of  an  irresponsible 
state.  If,  under  the  Second  Empire,  the  Napoleonic  pohce  arbi- 
trarily suppress  a  newspaper,^®  or  destroy  the  proof-sheets  of  a 
work  by  the  Due  d'Aumale,^°  it  is  not  difficult  to  perceive  that 
the  invasion  of  individual  liberty,  where  no  cause  save  the  will 

''''  2  Lowell,  Government  of  England,  503. 

^*  Cf.  Wallas,  The  Great  Society,  7. 

"  Dalloz,  1856,  III,  57.  «<>  Ibid.,  1867,  III,  49- 


RESPONSIBILITY  OF  THE  STATE  IN  ENGLAND        461 

of  government  is  shown,  is,  in  fact,  most  serious.  A  state,  in  brief, 
the  officials  of  which  can  act  without  the  proof  of  reasonableness 
inherent  in  the  methods  of  their  poHcy,  has  gone  far  to  destroy 
the  notion  which  hes  at  the  basis  of  law. 

This  recent  development  has,  indeed,  a  history  that  goes  back 
to  the  tendency  of  the  official  to  show  deep  dissatisfaction  with 
the  slow-moving  methods  of  the  law.  The  technicalities  of  the 
Merchant  Shipping  Act,  for  instance,  actually  operate,  so  we  are 
told,^^  to  make  its  provisions  for  detaining  unseaworthy  ships 
substantially  null  and  void.  Effort  has  in  recent  years  been  made 
to  free  the  administrative  process  from  the  hampering  influence 
of  the  rule  of  law.  Where,  a  generation  ago,  Parliament  laid 
down  with  strict  minuteness  the  conditions  of  taxation,  to-day 
the  Board  of  Customs  and  Excise  has  practically  legislative  pow- 
gj-g  82  "Wise  men,"  said  Sir  Henry  Taylor  in  a  remarkable  sen- 
tence,^ "have  always  perceived  that  the  execution  of  political 
measures  is  in  reality  the  essence  of  them";  and  it  is  this  which 
makes  so  urgent  the  rigorous  regard  of  executive  practice.  In 
the  stress  of  conflict,  perhaps,  cases  like  R.  v.  Halliday  ^*  may  be 
pardoned;  though  it  is  well  even  there  to  consider  whether  the 
end  the  means  is  to  serve  may  not  be  lost  sight  of  in  the  means 
a  narrow  expediency  seems  to  dictate.^  But  a  far  wider  problem 
is  set  in  the  Arlidge  case.^®  For  here,  in  fact,  not  only  is  the  court 
excluded  from  the  consideration  of  an  administrative  decision,  but 
the  tests  of  judicial  procedure  which  have  been  proved  by  ex- 
perience are  excluded  without  means  at  hand  to  force  their  en- 
trance. What,  broadly,  the  Arlidge  case  means  is  that  a  handful 
of  officials  will,  without  hindrance  from  the  courts,  decide  in 
their  own  fashion  what  method  of  application  an  Act  of  Parlia- 
ment is  to  have.  And  where  the  state  that  is  acting  through  their 
agency  is  an  irresponsible  state,  we  have  in  fact  a  return  to  those 
primitive  methods  of  justice  traditionally  associated  with  the 
rough  efficiency  of  the  Tudor  age,^^ 

'•  Dicey,  Law  of  the  Constitution,  8  ed.,  393. 

**  Fourth  Report  of  the  Royal  Commission  on  the  Civil  Service  (1914),  Cd.  7338,  28. 

**  The  Statesman,  89. 

"  [1917]  A.  C.  260. 

«*  Cf.  Lord  Shaw's  dissent  in  Rex  v.  Halliday,  supra. 

»  [1915]  A.  C.  120. 

^  Cf.  Poimd,  Address  to  the  New  Hampshire  Bar  Association,  Jime  30,  191 7. 
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This  is  not  to  say  that  administrative  law  represents  a  mis- 
taken evolution.  The  most  striking  change  in  the  poUtical  organ- 
ization of  the  last  half  century  is  the  rapidity  with  which,  by  the 
sheer  pressure  of  events,  the  state  has  been  driven  to  assume  a 
positive  character.  We  talk  less  and  less  in  the  terms  of  nine- 
teenth-century individualism.  The  absence  of  governmental  re- 
straint has  ceased  to  seem  the  ultimate  ideal.  There  is  every- 
where almost  anxiety  for  the  extension  of  governmental  functions. 
It  was  inevitable  that  such  an  evolution  should  involve  a  change 
in  the  judicial  process.  Where,  for  example,  great  problems  like 
those  involved  in  government  insurance  are  concerned,  there  is 
a  great  convenience  in  leaving  their  interpretation  to  the  ofl&cials 
who  administer  the  Act.  They  have  gained  in  its  appHcation  an 
expert  character  to  which  no  purely  judicial  body  can  pretend; 
and  their  opinion  has  a  weight  which  no  community  can  afford 
to  neglect.  The  business  of  the  state,  in  fact,  has  here  become  so 
much  like  private  business  that,  as  Professor  Dicey  has  empha- 
sized,^^ its  ojB&cials  need  "that  freedom  of  action  necessarily  pos- 
sessed by  every  private  person  in  the  management  of  his  own 
personal  concerns."  So  much  is  tolerably  clear.  But  history  sug- 
gests that  the  relation  of  such  executive  justice  to  the  slow 
infiltration  of  a  bureaucratic  regime  is  at  each  stage  more  peri- 
lously close;  and  the  development  of  administrative  law  needs  to 
be  closely  scrutinized  in  the  interests  of  pubUc  liberty.  If  a  gov- 
ernment department  may  make  regulations  of  any  kind  without 
any  judicial  tests  of  fairness  or  reasonableness  being  involved,  it 
is  clear  that  a  fundamental  safeguard  upon  English  liberties  has 
disappeared.  If  administrative  action  can  escape  the  review  of 
the  courts,  there  is  no  reality  in  official  responsibihty;  and  cases 
like  Entick  v.  Carrington  ^^  become,  in  such  a  contest,  of  merely 
antiquarian  interest.  If  the  Secretary  of  State,  under  wide  powers, 
issues  a  regulation  prohibiting  the  publication  of  any  book  or 
pamphlet  he  does  not  like  without  previous  submission  to  a  cen- 
sor, who  may  suppress  it  without  assignment  of  cause,  the  merest 
and  irresponsible  caprice  of  a  jimior  clerk  may  actually  be  the 
occasion  for  the  suppression  of  vital  knowledge;  ^°  nor  will  there 

««  31  L.  Quart.  Rev.  148,  150. 

**  19  St.  Tr.  1030. 

*•  Defence  of  the  Realm  Act,  Order  No.  51.    CJ.  The  London  Nation,  §  8,  1917. 
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be  the  means  judicially  at  hand  for  controlling  the  exercise  of  such 
powers.  The  legislative  control  that  misuse  will  eventually  imply 
is  so  slow  in  coming  that  it  arrives  almost  always  too  late.  And 
the  cabinet  system,  with  its  collective  responsibility,  virtually 
casts  its  enveloping  network  of  protection  about  the  offender.  A 
member  of  Parliament  may  resent  the  stupid  imprisonment  of  a 
distinguished  philosopher;  but  his  resentment  will  rarely  take  the 
form  of  turning  out  the  government  as  a  protest. ^^ 

In  such  a  situation,  it  is  obvious  that  we  must  have  safeguards. 
It  is  not  adequate  to  give  a  half-protection  in  the  form  of  the 
rule  of  law,  and  then  to  destroy  the  utility  of  its  application. 
What,  in  fact,  is  impHed  in  a  state  which  evades  responsibility  is, 
sooner  or  later,  the  irresponsibiHty  of  officials  immediately  the 
business  of  the  state  is  complex  enough  to  make  judicial  control  a 
source  of  administrative  irritation.  Administrative  law,  in  such 
an  aspect,  imphes  the  absence  of  law;  for  the  discretion  of  offi- 
cials sitting,  as  in  the  Arlidge  case,  in  secret,  cannot  be  called 
law.  What  is  needed  is  rather  the  frank  admission  that  special 
administrative  courts,  as  on  the  Continent,  are  needed,  or  the  re- 
quirement of  a  procedure  in  which  the  rights  of  the  private  citizen 
,  have  their  due  protection.^^  What,  in  any  case,  is  clear  is  the 
fact  that  the  official  will  not,  in  any  other  way,  be  substantially 
subject  to  the  rule  of  law.  In  the  vital  case  the  avenue  of  escape 
is  sufficiently  broad  to  make  legal  attack  of  little  use.  It  is  hardly 
helpful  to  be  able  to  bring  a  policeman  into  court  if  the  real  of- 
fender is  the  Home  Secretary.  It  is  utterly  useless  even  to  make 
protestation  if  the  government  is,  by  virtue  of  its  growing  busi- 
ness, to  take  its  acts  from  the  public  view.  Growing  functions 
ouglt  rather  to  mean  growing  responsibility  than  less;  and  if  that 
should  involve  a  new  system  of  rights  it  makes  thought  about  its 
content  only  the  greater  need.  The  ordinary  citizen  of  to-day  is 
so  much  the  mere  subject  of  administration  that  we  cannot  afford 
to  stifle  the  least  opportunity  of  his  active  exertions.  The  very 
scale,  in  fact,  of  the  great  society  is  giving  new  substance  to  Aris- 
totle's definition  of  citizenship. 

'1  On  the  private  member's  protest,  cf.  Low,  Governance  of  England,  5  ed., 
Chap.  IV. 

^  As  in  the  United  States.  New  York  v.  Public  Service  Commission,  38  Sup,  Ct. 
Rep.  122  (1917). 
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IV 

The  America  which  a  Revolution  brought  into  being  did  not 
relinquish  the  rights  surrendered  by  George  III  at  Versailles.  If 
the  people  is  to  be  master  in  its  own  house,  it  will  not  beUttle  it- 
self and  cease,  in  consequence,  to  be  sovereign.  Rights  here,  as 
elsewhere,  are  to  flow  from  the  fount  of  sovereign  power;  and  its 
irresponsibility  is  the  natural  consequence.  That  the  state  is  not 
to  be  sued,  in  truth,  is  taken,  even  by  the  greatest  authority,  as 
a  simple  matter  of  logic.  "A  sovereign,"  says  Mr.  Justice  Holmes,^^ 
"is  exempt  from  suit,  not  because  of  any  formal  conception  or 
obsolete  theory,  but  on  the  logical  and  practical  ground  that  there 
can  be  no  legal  right  as  against  the  authority  that  makes  the  law 
on  which  the  right  depends."  Nor  did  Mr.  Justice  Holmes  fail  to 
draw  the  inevitable  conclusion  from  that  attitude.  The  sov- 
ereignty of  the  people  will  mean,  in  actual  terms  of  daily  busi- 
ness, the  sovereignty  of  its  govemment.^^  "As  the  ground  is  thus 
logical  and  practical,"  he  said,  "the  doctrine  is  not  confined  to 
powers  that  are  sovereign  in  the  full  sense  of  juridical  theory,  but 
naturally  is  extended  to  those  that,  in  actual  administration, 
originate  and  change  at  their  will  the  law  of  contract  and  prop- 
erty from  which  persons  within  the  jurisdiction  derive  their  rights." 
Here  is  the  Austinian  theory  of  sovereignty  in  all  its  formidable 
completeness;  though  it  is  worth  while  noting  that  its  complica- 
tions have  elsewhere  driven  Mr.  Justice  Holmes  to  the  enunciation 
of  a  doctrine  of  quasi-sovereignty  that  the  hardness  of  the  rule 
might  suffer  mitigation. ^^  No  such  certainty,  indeed,  existed  in 
the  early  days  of  the  Repubhc;  and  Chief  Justice  Jay  and  Mr. 
Justice  Wilson  regarded  the  immunity  of  the  state  from  suit  as 
the  typical  doctrine  of  autocratic  government.^®  But,  from  the 
time  of  Cohens  v.  Virginia,^''  the  doctrine  of  non-suability  has 
taken  firm  hold;  and  men  such  as  Harlan,  J.,  have  urged  it  with 
almost  rehgious  fervor.®^ 

^  Kawananakoa  v.  Polyblank,  205  U.  S.  349  (1907). 

*•  Cf.  my  paper  on  "The  Theory  of  Popular  Sovereignty"  in  the  Mich.  L.  Rev. 
for  January,  1919. 

»*  Georgia  v.  Tenn.  Copper  Co.,  206  U.  S.  230  (1907). 

»«  Chisholm  v.  Georgia,  2  Dall.  (U.  S.)  419  (1793). 

"  6  Wheat.  (U.  S.)  264,  382  (1821). 

'8  Cf.,  for  instance.  United  States  v.  Texas,  143  U.  S.  621  (1892),  and  Fuller,  C.  J., 
in  Kansas  v.  United  States,  204  U.  S.  331  (1907). 
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The  result  is  that,  broadly  speaking,  the  situation  is  hardly- 
distinct  in  its  general  outlines  from  that  of  Great  Britain.  In 
eight  of  the  states  there  is  actual  constitutional  provision  against 
suit;  and  in  sixteen  more  special  privileges  are  erected  as  a  tribute 
to  its  sovereign  character.^^  It  is,  in  short,  the  general  rule  that 
a  state  will  not  be  hable  for  acts  which,  were  they  not,  directly 
or  indirectly,  acts  of  the  government,  would  render  the  doer  re- 
sponsible before  the  courts.^""  The  United  States  will  abuse  the 
patents  of  its  citizens  hardly  less  cheerfully  than  the  British  Ad- 
miralty.^"^ State  duties,  like  prison  maintenance^"^  and  the  repair 
of  roads,^°^  may  be  done  without  reference  to  the  neglect  of  pri- 
vate interests.  The  rule  goes  even  further  and  protects  a  chari- 
table institution  like  an  agricultural  society  from  the  accidents 
that  happen  in  the  best-regulated  fairs.^""*  If  the  state  leases  an 
armory  for  athletic  purposes  and  has  failed,  through  sheer  negli- 
gence, to  repair  a  defective  raihng,^"^  it  does  not,  to  say  the  least, 
seem  logical  to  refuse  compensation,  especially  when  damages 
may  be  obtained  in  a  similar  case  from  a  municipal  body.^°®  But 
a  sovereign  is  perhaps  unamenable  to  the  more  obvious  rules  of 
logic. 

Nor  has  America  made  substantial  departure  from  the  British 
practice  in  regard  to  ministerial  responsibility.  Only  one  case 
against  the  head  of  an  executive  department  seems  to  exist,  and 
it  was  decided  adversely  to  the  plaintiff  .^"^  Nor  are  purely  minis- 
terial ofl&cials  held  responsible  for  actions  following  upon  instruc- 
tions legal  upon  their  face;  ^°^  and  that  although  the  officer  may 
be  convinced  that  the  instruction  in  fact  breaks  the  law.^°^    The 

"  Beard,  Index  of  State  Constitutions,  1360. 

100  Murdock  Parlor  Grate  Co.  v.  Commonwealth,  152  Mass.  28,  24  N.  E.  854  (1890). 

"1  Belknap  v.  Schild,  161  U.  S.  10  (1896). 

i<»  Moody  V.  State  Prison,  128  N.  C.  12,  38  S.  E.  131  (1901). 

'"^  Johnson  v.  State,  i  Court  of  Claims  (111.),  208. 

lo*  Berman  v.  State  Agricultural  Society  of  Minnesota,  93  Minn.  125,  100  N.  W. 
732  (1904). 

"'  Riddoch  v.  State,  68  Wash.  329,  123  Pac.  450  (191 2). 

"•  Little  V.  Holyoke,  177  Mass.  114,  58  N.  E.  170  (1900).  I  owe  my  knowledge  of 
this  and  the  other  state  cases  in  America  to  the  brilliant  article  of  Mr.  R.  D.  Maguire, 
30  Harv.  L.  Rev.,  20/. 

1"  Stokes  V.  Kendall,  3  How.  (U.  S.)  87  (1845). 

"8  Erskine  v.  Bohnbach,  14  Wall.  (U.  S.)  613  (1871). 

109  w^aii  J,  Trumbull,  16  Mich.  228  (1867);  Underwood  v.  Robinson,  106  Mass. 
396  (1871). 
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law,  indeed,  has  many  anomalies  about  it.  A  company  which 
serves  as  a  mail  carrier  is  not  responsible  to  the  owner  of  a  pack- 
age for  its  loss;"°  it  is  here  an  agent  pi  government,  and  so,  as  it 
seems,  protected  from  the  consequences  of  its  acts.  But  a  mail 
contractor  will  be  liable  for  the  negligence  of  the  carrier  whom 
he  employs."^  Once  an  official  engages  a  private  servant  to  per- 
form a  task,  the  ordinary  rules  of  principal  and  agent  are  said 
to  apply .*^^  Certain  mystic  words  are  here,  as  elsewhere,  the  vital 
point  in  the  evasion  of  law. 

Such  facts  converge  towards  an  argument  first  stated  in  a  dis- 
tinct form  by  Paley.  "  Sovereignty,"  he  says,^^^  "may  be  termed 
absolute,  omnipotent,  uncontrollable,  arbitrary,  despotic,  and  is 
alike  so  in  all  countries."  Certainly  the  forms  of  government 
could  in  no  two  countries  remain  more  substantially  distinct  than 
those  of  England  and  the  United  States;  yet,  in  each,  the  attri- 
butes of  sovereign  power  admit  no  differentiation.  What  mitiga- 
tion there  is  of  a  rule  hard  alike  in  intent  and  execution  is  the 
mitigation  of  the  sovereign's  generosity;  that  is  to  say,  a  mitiga- 
tion which  stops  short  where  the  Treasury  becomes  concerned. 
For  this  theory  of  an  auto-limitation  of  the  sovereign's  power  has 
in  fact  nothing  of  value  to  contribute  to  our  problems.  The  real 
need  is  the  enforcement  of  responsibility,  and  that  cannot  be 
effected  if  the  test  is  to  be  our  success  in  convincing  the  sovereign 
power  of  its  delinquencies.  The  fact  isr  that  here,  as  elsewhere, 
the  democratic  state  bears  upon  itself  the  marks  of  its  imperial 
origin.  The  essence  of  American  sovereignty  hardly  differs,  under 
this  aspect,  from  the  attributes  of  sovereignty  as  Bodin  distin- 
guished them  three  centuries  ago."^  What  emerges,  whether  in 
England  or  in  the  United  States,  is  the  fact  that  an  Austinian 
state  is  incompatible  with  the  substance  of  democracy.  For  the 
latter  implies  responsibility  by  its  very  definition;  and  the  Austin- 
ian system  is,  at  bottom,  simply  a  method  by  which  the  faUibility 
of  men  is  concealed  imposingly  from  the  pubUc  view. 

""  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis,  etc.  Ry.,  117  Fed.  434  (1902). 
"1  Sawyers.  Corse,  17  Gratt.  (Va.)  230  (1867). 
J"  Dunlop  V.  Munroe,  7  Cranch  (U.  S.)  242  (1812). 

"'  Moral  and  Political  Philosophy,  Bk.  VI,  Chap.  VI.    Cf.  my  Authority  in 
THE  Modern  State,  29  /. 
"*  De  La  Ri;puBLiQUE,  I,  8,  9.    Cf.  Chauvir£,  Bodin,  311  /. 
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The  Anglo-American  system  exists  in  isolation;  and  it  is,  in  a 
sense,  the  only  one  which  has  remained  true  to  the  logical  condi- 
tions of  its  origin.  In  France  and  Germany  a  regime  exists  which, 
while  in  no  sense  antithetic,  may  be  usefully  contrasted  with  the 
more  logical  effort  here  discussed."^  No  text,  indeed,  declares  in 
France  the  responsibility  gf  the  state;  such  concession  to  the  his- 
toric content  of  sovereign  power  is  here,  as  elsewhere,  deemed 
fundamental.  But  the  courts  have  little  by  little  been  driven 
through  circumstances  to  desert  this  rigidity,  so  that  in  the  France 
of  to-day  the  older  notion  of  irresponsibility  is  no  longer  existent. 
The  state,  indeed,  is  in  nowise  liable  for  the  consequence  of  its 
legislative  acts;  though  the  demand  for  compensation  in  cases 
where  a  state  monopoly  has  been  created  are  not  without  their 
interest.  Nor  must  we  miss  the  significance  of  ministerial  protest 
against  the  easy  thesis  that  the  obligations  of  the  state  are  hable 
to  instant  change  by  statute."^ 

What  is  perhaps  more  significant  than  the  substance  of  the  de- 
cisions is  the  manner  in  which  this  jurisprudence  has  been  evolved. 
We  start,  as  in  England,  with  an  irresponsible  state.  Little  by 
little  a  distinction  is  made  between  the  acts  of  the  state  in  its 
sovereign  capacity,  where  irresponsibility  remains,  and  in  its  non- 
sovereign  aspect,  where  habiUty  is  assumed.  But  it  has  been  in 
the  last  decade  seen  that  such  distinction  is  in  fact  untenable  and 
that  the  test  of  liability  must  be  sought  in  different  fashion.  While, 
therefore,  the  sovereignty  of  the  state  finds  its  historic  emphasis 
within  the  chamber,^^^  it  is  less  and  less  insistent  before  the 
Council  of  State.  And  even  within  the  Chamber  suggestions  of  a 
notable  kind  have  been  made.  It  was  M.  Clemenceau  who  pro- 
posed statutory  compensation  for  unlawful  arrest;"^  and  a  vote  of 
credit  for  this  purpose  has  been  made  in  every  budget  since  1910. 

"*  The  literature  of  the  responsibility  of  the  state  in  France  and  Germany  is  now 
enormous.  The  two  best  treatises  on  the  former  country  are  those  of  Teissier  and 
Tirard.  On  Germany  the  best  general  discussion  is  still  that  of  Otto  Mayer, 
Deutsches  Verwaltungsrecht,  Bk.  Ill,  §  17.  Cf.  also  Loening,  Die  Hafttjng 
DES  Staates. 

"•  DuGuiT,  Les  Transformations  du  Droit  Public,  235-39  (a  translation  of  this 
work  will  be  shortly  published). 

1"  Cf.  my  Authority  in  the  Modern  State,  Chap.  V. 

"'  DuGxnT,  op.  cit.,  252. 
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Here,  at  least,  is  a  clear  admission  that  the  sovereign  state  is  a 
fallible  thing. 

But  a  more  notable  change  even  than  this  may  be  observed. 
The  administration  has  become  responsible  for  faults  in  the  ex- 
ercise of  its  functions.  There  has  been  evolved,  if  the  phrase 
may  be  permitted,  a  category  of  public  torts  where  the  state  be- 
comes liable  for  the  acts  of  its  agents.  And  this  is,  in  fact,  no 
riiore  than  the  admission  of  that  realism  which,  in  the  Anglo- 
American  system,  has  no  opportunity  for  expression.  For  every 
state  act  is,  in  literal  truth,  the  act  of  some  official;  and  the  vital 
need  is  simply  the  recognition  that  the  acts  of  an  agent  involve 
the  responsibility  of  his  superior.  Where  the  service  of  the  state, 
that  is  to  say,  is  badly  performed  in  the  sense  that  its  operation 
prejudices  the  interest  of  a  private  citizen  more  especially  than 
the  interests  of  the  mass  of  men,  the  exchequer  should  lie  open  for 
his  relief.  Obviously  enough  a  responsibihty  stated  in  these  terms 
becomes  no  more  than  equitable  adjustment.  If  the  state  comes 
down  into  the  market-place  it  must,  as  even  American  courts 
have  observed,"^  put  off  its  robe  of  sovereignty  and  act  like  a 
human  being. 

This  modem  development  goes  back  to  a  distinguished  jurist's 
criticism  of  the  Lepreux  case  in  1899.^^°  Lepreux  was  injured  by 
the  state-guard  in  the  performance  of  its  duties;  and  his  plea  for 
damages  was  rejected  on  the  ground  that  it  was  an  inadmissible 
attack  on  the  sovereignty  of  the  state.  M.  Hauriou  argued  that 
this  was  the  coronation  of  injustice.  He  did  not  deny  that  there 
are  cases  where  public  policy  demands  irresponsibility;  but  he 
urged,  in  effect,  that  in  the ^  general  business  of  daily  administra- 
tion negligence  ought,  as  with  the  relations  of  private  citizens,  to 
have  its  due  consequence.  The  result  of  his  argument  was  seen 
in  the  next  few  years.  In  the  Grecco  case,  for  example,  though 
the  plaintiff  was  unsuccessful,  the  ground  of  his  failure  was  not 
the  irresponsibility  of  the  state,  but  the  fact  that  he  had  not 
proved  his  claim  of  negligence.^^^  It  was  thus  admitted  that  the 
state  was  not  infallible,  and  the  way  lay  open  to  a  striking  devel- 

"9  Charleston  v.  Murray,  96  U.  S.  432  (1877);  United  States  Bank  v.  Planters' 
Bank,  9  Wheat.  (U.  S.)  904  (1824);  The  Royal  Acceptances,  7  Wall.  (U.  S.)  666 
(1868). 

»o  SntEY,  1900,  III,  I.  ^  Ibid.,iis. 
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opment.  The  Council  of  State  was  willing  to  insist  upon  damages 
for  an  unduly  delayed  appointment  of  a  retired  soldier  to  the  civil 
service;  it  held  the  state  responsible  for  the  faulty  construction  of 
a  canal.^^^  Most  remarkable  of  all  was  perhaps  the  Pluchard  case 
in  which  a  civilian  obtained  damages  for  a  fall  occasioned  by  an 
involuntary  collision  with  a  policeman  in  pursuit  of  a  thief.^^ 
Nor  has  the  evolution  stopped  there.  It  has  become  possible  to 
overturn  governmental  ordinances  —  the  analogue  of  the  English 
provisional  order;  or,  at  least,  to  obtain  special  compensation 
where  hardship  in  the  application  of  the  ordinance  can  be  proved.^^* 
What  practically  has  been  estabHshed  is  governmental  responsi- 
bility where  the  administrative  act  is  in  genuine  relation  to  the 
oflScial's  duty.  It  is  only  where,  as  in  the  Morizot  case,^^  the 
official  goes  clearly  outside  his  functions  that  the  state  repudiates 
liability. 

No  one  will  claim  for  this  French  evolution  that  it  has  been  the 
result  of  a  conscious  effort  to  overthrow  the  traditional  theory  of 
sovereignty;  on  the  contrary,  its  slow  and  hesitating  development 
suggests  the  difficulties  that  have  been  encountered. ^^^  But  no 
French  court  will  say  again,  as  in  the  Blanco  case,^^^  that  prob- 
lems of  state  are  to  be  ruled  by  special  considerations  ahen  to  the 
categories  of  private  law.  The  real  advantage,  indeed,  of  the 
system  is  its  refusal  to  recognize,  within,  at  least,  the  existing 
limits  of  this  evolution,  any  special  privilege  to  the  state.  It 
judges  the  acts  of  authority  by  the  recognized  rules  of  ordinary 
justice.  It  asks,  as  it  is  surely  right  to  ask,  the  same  standard 
of  conduct  from  a  public  official  as  would  be  expected  from  a 
private  citizen.  The  method  may  have  its  disadvantages.  There 
is  undoubtedly  a  real  benefit  in  the  Anglo-American  method  of 
bringing  the  consequences  of  each  act  rigidly  to  bear  upon  the 
official  responsible  for  it.  Yet,  as  has  been  shown,  this  theory  is 
far  dififerent  from  the  application  of  the  rule  in  practice;  it  does 

^  Cf.  DuGUiT,  op.  cit.,  261. 

^  Recueil  (1910),  1029. 

^^  SiREY,  1908,  III,  I,  and  see  the  account  of  the  Turpin  case  in  DtJGUiT,  op.  cit., 
266,  for  the  application  of  responsibility  to  ministerial  negligence  of  a  special  kind. 

"6  SiREY,  1908,  III,  83. 

^'  The  Ambrosini  case,  for  example,  Sirey,  191 2,  III,  161,  suggests  a  revulsion  of 
sentiment. 

"^  Haukiou,  PRfas  DE  Droit  Administratif,  8  ed.,  503,  note  i. 


47©  HARVARD  LAW  REVIEW 

not  affect  those  upon  whom  the  cloak  of  sovereignty  is  thrown ;  and 
it  offers  no  prospect  of  any  full  relief  to  the  person  who  has  been 
prejudiced.  These  evils,  at  least,  the  French  method  avoids.  It  con- 
ceives of  the  state  as  ultimately  no  more  than  the  greatest  of  public 
utilities,  and  it  insists  that,  like  a  public  utility  in  private  hands,  it 
shall  act  at  its  peril.  In  an  age  where  government  service  has  been 
so  vastly  extended,  the  merit  of  that  concept  is  unquestionable. 

It  may,  of  course,  be  argued  that  such  an  attitude  is  only  pos- 
sible in  the  special  environment  of  French  administrative  law. 
That  system  is,  as  Professor  Dicey  has  taught  us  in  his  classical 
analysis,^^^  essentially  a  system  of  executive  justice,  basically  in- 
compatible with  the  ideals  of  Anglo-American  law.  Yet  there  are 
many  answers  possible  to  that  attitude.  French  administrative 
law  may  be  in  the  hands  of  executive  ojQ&cials;  but  no  one  who  has 
watched  its  administration  can  urge  a  bias  towards  the  adminis- 
tration on  the  part  of  the  Council  of  State.^^^  Nor,  if  the  fear 
remain,  need  we  insist  upon  the  rigid  outlines  of  the  French 
inheritance.  The  Prussian  system  of  administrative  law  is  admin- 
istered by  special  courts,  and  it  has  won  high  praise  from  distin- 
guished authority.""  If  it  be  true  that  the  pressure  of  executive 
business  makes  continuous  recourse  to  the  ordinary  courts  im- 
possible, the  establishment  of  such  tribunals  may  be  the  necessary 
and  concomitant  safeguard  of  private  liberty;  and  Mr.  Barker  has 
pointed  out  that  in  the  English  umpires  and  referees  we  have  the 
foundation  upon  which  an  adequate  system  can  be  erected."^ 
Certain  at  least  it  is  that  in  no  other  way  than  some  such  develop- 
ment can  we  prevent  the  annihilation  of  that  sturdy  legalism 
which  was  the  real  condition  of  Anglo-Saxon  freedom. 


VI 

"It  is  a  wholesome  sight,"  said  Maitland  in  a  famous  sentence,^'* 
"to  see  'the  Crown'  sued  and  answering  for  its  torts."    We  per- 

^*  Law  of  the  Constitution,  8  ed.,  324-401. 

"'  Cf.  E.  M.  Parker,  19  Harv.  L.  Rev.  335.  Mr.  Parker  gives  good  examples  of 
this  tendency;  but  I  do  not  think  he  has  altogether  realized  the  substantial  character 
of  Professor  Dicey's  strictures. 

""  Cf.  E.  Barker,  2  Political  Quart.  117. 

i«76«f.,  135/. 

***  3  Collected  Papers,  263. 
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haps  too  little  realize  how  much  of  historic  fiction  there  is  in  the 
theory  of  the  Enghsh  state.  Certainly  there  have  been  moments 
in  its  early  development  when  it  almost  seemed  as  though  the 
great  maxim  respondeat  superior  would  apply  to  official  persons; 
for  in  documents  no  less  substantial  than  statutes  the  germ  of 
official  responsibility  is  to  be  found.^^^  But  the  doctrine  seems  to 
climb  no  higher  than  the  sheriff  or  escheator,  and  it  is  in  Council 
or  ParHament  that  the  greater  men  make  what  answer  they  deem 
fit.  And,  as  Maitland  said/^^  we  should  not  expect  to  find  the 
medieval  King  a  responsible  officer  simply  because  he  was  every 
inch  a  man.  When  theory  develops  it  was  thus  too  late.  The 
wholesome  sight  is  beyond  our  vision.  The  state  is  still  the  King; 
and  if  an  occasional  judge,  more  deeply  seeing  or  blunter  than  the 
rest,  tells  us  that  our  cases  in  fact  concern  not  the  state  or  the 
Crown  but  the  government,  a  phrase  used  oliter  is  not  strong 
enough  to  point  the  obvious  moral.^^^ 

Yet  obvious  it  is;  and  if,  for  a  moment,  we  move  from  law  to 
its  philosophy  the  groundwork  of  our  difficulties  will  be  clear 
enough.  We  are  struggling  to  apply  to  a  situation  that  is  at  each 
moment  changing  conceptions  that  have  about  them  the  special 
fragrance  of  the  Counter-Reformation.  It  is  then  that  the  abso- 
lute and  irresponsible  state  is  born,  and  it  is  absolute  and  irre- 
sponsible from  the  basic  necessity  of  safeguarding  its  rights  against 
the  Roman  challenge.^^®  But  the  attributes  are  convenient,  es- 
pecially when  they  are  in  actual  fact  exercised  by  government. 
For  then,  as  now,  in  the  normal  process  of  daily  hfe  what  we  in 
general  fail  to  see  is  that  acts  of  state  are  governmental  acts 
which  command  the  assent  of  the  mass  of  men.  The  classic  theory 
of  sovereignty  is  unfitted  to  such  a  situation.  The  fundamental 
characteristic  of  political  evolution  is  the  notion  of  responsibility. 
If  our  King  fails  to  suit  us  we  behead  or  replace  him;  if  our  min- 
istry loses  its  hold,  the  result  is  registered  in  the  ballot-boxes.  But 
the  categories  of  law  have  obstinately  and  needlessly  resisted  such 
transformation.  The  government  has  for  the  most  part  kept  the 
realm  of  administration  beclouded  by  high  notions  of  prerogative. 

133  Statute  of  Westminster  II,  13  Edw.  I,  St.  I,  chap.  2,  §  3  (1285);  Articuli 
Super  Cartas,  §  18. 
^^  3  Collected  Papers,  247. 

"'  Mersey  Docks  v.  Gibbs,  L.  R.  i  H.  L.  93,  iii,  per  Blackburn,  J. 
"•  Cf.  my  Authority  in  the  Modern  State,  22  /. 
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What  is  here  argued  is  the  simple  thesis  that  this  is  legally  un- 
necessary and  morally  inadequate.  It  is  legally  unnecessary  be- 
cause, in  fact,  no  sovereignty,  however  conceived,  is  weakened  by 
Uving  the  Ufe  of  the  law.  It  is  morally  inadequate  because  it 
exalts  authority  over  justice. 

It  would  not  persist  but  for  the  use  of  antiquarian  termi- 
nology. The  Crown  is  a  noble  hieroglyphic;  and  it  is  not  in  the 
Law  Courts  that  effort  will  be  made  to  penetrate  the  meaning  of 
its  patent  symbolism.  Crown  in  fact  means  government,  and 
government  means  those  innumerable  ofl&cials  who  collect  our 
taxes  and  grant  us  patents  and  inspect  our  drains.  They  are 
human  beings  with  the  money-bags  of  the  state  behind  them. 
They  are  falUble  beings  because  they  are  human,  and  if  they  do 
wrong  it  is  in  truth  no  other  derogation  than  the  admission  of 
their  human  fallibiHty  to  force  responsibility  upon  the  treasury 
of  their  principal.  To  avoid  that  issue  results  not  merely  in  in- 
justice. It  makes  of  authority  a  category  apart  from  the  life  that 
same  authority  insists  the  state  itself  must  hve.  By  its  sanctifi- 
cation  of  authority  it  pays  false  tribute  to  an  outworn  philos- 
ophy. "Whatever  the  reasons  for  establishing  government,"  said 
James  Mill,"^  "the  very  same  are  reasons  for  establishing  se- 
ciurities,"  It  is  this  absence  of  safeguards  that  makes  inadequate 
'the  legal  theory  our  courts  to-day  apply.  Nor  has  it  even  the 
merit  of  consistency;  for  the  needs  of  administration  have  neces- 
sitated governmental  division  into  parts  that  may  or  may  not 
be  sovereign  or  irresponsible  without  regard  to  logic.  The  cause 
of  this  moral  anachronism  may  be  imbedded  in  history;  but  we 
must  not  make  the  fatal  error  of  confounding  antiquity  with  ex- 
perience. We  live  in  a  new  world,  and  a  new  theory  of  the  state 
is  necessary  to  its  adequate  operation.  The  head  and  center  of 
practical,  as  of  speculative  effort,  must  be  the  translation  of  the 
facts  of  hfe  into  the  theories  of  law.  The  effort  to  this  end  is 
slowly  coming;  but  we  have  not  yet  taken  to  heart  the  burden  of 
its  teaching.  The  ghost  of  old  Rome,  as  in  Hobbe's  masterpiece 
of  phrase,  still  sits  in  triumph  upon  rxiins  we  might  fashion  anew 

into  an  empire. 

Harold  J.  Laski. 
Harvard  University. 

"^  Essays  reprinted  from  the  Encyclopedia  Britannica,  5. 
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THE  question  whether  a  marriage  may  be  celebrated  by  proxy 
has  been  of  very  little  practical  importance  in  modem  times. 
So  far  as  England  and  America  are  concerned  no  mention  is  made 
of  marriage  by  proxy  in  the  books  of  the  nineteenth  and  twentieth 
centuries.  The  only  discussion  of  the  subject  in  the  EngHsh 
language  that  has  come  to  the  notice  of  the  writer  is  found  in  Swin- 
burne's "Law  of  Espousals"  which  was  first  published  in  the  latter 
part  of  the  seventeenth  century.^  The  continental  writers  also,  who 
are  more  incHned  to  discuss  problems  of  a  purely  theoretical  nature 
have  paid  little  attention  to  the  subject  in  recent  times.^  The 
legislation  of  the  present  war,  however,  has  given  to  the  subject 
renewed  importance,  for  in  three  of  the  continental  countries  — 
Belgium,  France,  and  Italy  —  marriage  by  proxy  has  been  expressly 
sanctioned  by  law.  The  presence  of  so  many  American  soldiers 
abroad  naturally  raises  the  question  whether  they  may  contract  a 
marriage  by  proxy  either  by  virtue  of  the  American  law  or  by  virtue 
of  the  law  of  the  country  in  which  they  may  happen  to  be  for  the 
time  being.  Before  an  answer  can  be  given  to  these  questions  the 
subject  of  marriage  by  proxy  must  be  considered  both  from  the 
standpoint  of  the  internal  law  of  the  principal  countries  concerned 
and  from  the  viewpoint  of  the  American  rules  relating  to  the  conflict 
of  laws. 

That  marriage  by  proxy  was  allowed  in  the  late  Roman  law  and 
in  the  Canon  Law  is  an  established  fact.    Pomponius  says:  ^ 

*'  Mulierem  ahsenti  per  litter  as  eius  vel  per  nuntium  posse  nuhere  placet , 
si  in  domum  eius  deduceretur:  earn  vero  quae  abesset  ex  litteris  vel  nuntio 

*  The  first  edition  appeared  in  1686,  the  second  in  1711. 

*  2  V.  ScHERER,  Handbuchdes  Kirchenrechts  (page  192)  gives  the  following  bibli- 
ography: Ariens,  De  NxrPTiis,  quae  per  Procuratorem  Contrahuntur,  Traj.  1841; 
Kutschker,  E.  R.  4,  321-46;  Lxjdewig,  De  Matrimonio  Principis  per  Procuratores, 
1736;  MtJLLER,  De  Matrimonio  Absentium,  1740;  Sanchez,  De  Sancto  Matrimonii 
Sacramento  Disputationum  Tomi  Tres,  LII,  Disp,  ii;  Schopfer,  De  Matri- 
monio per  Substitutum  Contracto,  1709. 

»  Digest,  XXIII,  2,  5. 
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SIM  duci  a  marito  non  posse:  deductione  enim  opus  esse  in  mariti,  non  in 
uxoris  domum,  quasi  in  domicilium  matrimonii  J' 

According  to  this  passage  a  man  who  was  away  from  home  might 
marry  a  woman  by  letter  or  messenger,  but  marriage  could  not  be 
contracted  in  this  manner  by  a  woman  who  was  absent  from  the 
man's  place  of  residence.  The  reason  for  this  difference  between 
the  man  and  the  woman  resulted  from  the  requirement  of  the 
Roman  law  that  the  wife  be  led  to  the  husband's  home  {deductio  in 
damnum  mariti).  Marriage  was  considered  in  the  late  Roman  law  as 
based  solely  upon  the  agreement  of  the  parties  to  take  each  other 
from  that  moment  as  husband  and  wife.^  This  consent  might  be 
expressed,  with  the  reservation  above  made,  by  letter  or  by  agent 
{per  nuntium  vel  epistulam)  as  in  all  ordinary  consensual  contracts. 

The  Canon  Law  accepted  as  its  fundamental  doctrine  the  princi- 
ple that  consensus  facit  nuptias.  Gratian  ^  insisted  that  there  was 
no  marriage  unless  the  agreement  of  the  parties  to  take  each  other 
as  husband  and  wife  was  followed  by  cohabitation,  but  this  require- 
ment did  not  prevail.  Peter  Lombard,  professor  at  the  University 
of  Paris,  and  later  ordained  bishop,  suggested  a  distinction  in  this 
regard  between  sponsalia  de  praesenti  and  sponsalia  per  verba  de 
future,  requiring  cohabitation  only  for  the  validity  of  the  latter. 
Through  the  influence  of  Alexander  III  the  church  accepted  this 
distinction  toward  the  end  of  the  twelfth  and  at  the  beginning  of 
the  thirteenth  centuries.^  Parties  declaring  in  words  of  the  present 
tense  that  they  take  each  other  from  that  moment  as  husband  and 
wife  were  regarded  as  legally  married.^  The  only  dijfference  between 
a  marriage  that  was  consummated  through  cohabitation  and  one 
that  was  not  so  consummated  was  that  the  latter  might  be  dis- 
solved by  entering  religion  and  was  subject  to  the  papal  power  of 
dispensation.^ 

From  the  earliest  times  the  church  had  insisted  that  the  parties 
should  exchange  matrimonial  consents  in  face  of  the  church  and 
should  get  their  union  blessed  by  the  church,  but  a  failure  to  observe 

*  Nuptias  eotm  non  coNCtrBiTXJS,  sed  consensus  facit,  D.  35,  i,  15;  D.  50, 17, 30. 

*  I  EsMEiN,  Le  Mariage  en  Droit  Canonique,  109;  i  Howabd,  History  of 
,  Matrimonial  Institutions,  336. 

*  I  Esmein,  5M/>ra,  127. 

"^  I  Howard,  supra,  337;  3  Boehmer,  Jus  Ecclesiasttcum  Protestantum,  3  ed., 
Bk.  4,  Tit.  I,  No.  13. 

8  2  Pollock  and  Maitland,  History  of  English  Law,  368;  i  Esmein,  supra,  130. 
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these  requirements  did  not  render  the  marriage  void.^  At  the 
Lateran  Council  of  1215  Pope  Innocent  III  extended  for  the  whole 
Western  Christendom  the  requirement  of  the  publication  of  banns. 
A  marriage  with  banns  had  certain  legal  advantages  over  a  marriage 
without  banns;  but  the  formless,  unblessed  marriage  was  neverthe- 
less valid. ^'^ 

Innocent  III  accepted  the  Roman  view  that  the  marriage  con- 
tract, being  based  upon  the  present  consent  of  the  parties,  might 
be  entered  into  by  messenger."  Some  of  the  canonists,  following 
the  example  of  the  Roman  law,  maintained  that  only  the  man 
should  be  permitted  to  marry  in  this  manner,^^  but  it  was  felt  that 
the  same  rule  should  apply  to  both  parties.^^  Others  contended 
that  a  marriage  contract  was  different  from  an  ordinary  con- 
sensual contract,  the  expression  of  consent  being  of  such  far  reach- 
ing consequences  that  it  should  be  expressed  in  person  instead  of 
by  proxy.  This  objection  was  met  by  the  technical  argument  that 
a  procurator  represented  the  person  of  his  principal  and  that  the 
latter  could  pronounce  the  words  through  the  procurator's  mouth, 
as  it  were.'^  This  view  triumphed  and  found  expression  in  the 
following  decretal  of  Boniface  VIII  :^^ 

"  Procurator  non  aliter  censetur  idoneus  ad  matrimonium  contrahendum, 
quam  si  ad  hoc  mandatum  habuerit  speciale.  Et  quamvis  alias  is,  qui  con- 
stituitur  ad  negotia  procurator,  alium  dare  possit:  in  hoc  tamen  casu, 
propter  magnum  quod  ex  facto  tam  arduo  posset  periculum  imminere,  non 
poterit  deputare  alium,  nisi  hoc  eidem  specialiter  sit  commissum.  Sane  si 
procurator,  antequam  contraxerit,  a  domino  fuerit  revocatus,  contr actum 
postmodum  matrimonium  ah  eodem,  licet  tam  ipse  quam  ea,  cum  qua  con- 
traxerit, revocationem  huiusmodi  penitus  ignorarent,  nullius  momenti 
exsistit,  quum  illius  consensus  defecerit,  sine  quo  firmitatem  habere  ne- 
quevit.'' 

'  I  EsMEiN,  supra,  96. 

1"  2  Pollock  and  Maitland,  supra,  369;  Brouwer,  De  Jure  Connubium,  Bk.  i, 
Chap.  24,  No.  19;  Friedberg,  RechtderEheschliessxing,  314;  Richter,  Lehrbuch 

DES  KATHOLISCHEN  UND  EVANGELISCHEN  KiECHENRECHTS,  1 1 26,  1 194;  2  V.  SCHERER, 
HandbUCH  DES  KiRCHENRECHTS,  163-64;  WALTER,  LehRBUCH  DES  KiRCHENRECHTS, 

572-73- 

"  I  EsMEiN,  supra,  169-70. 

^  Berardus  would  follow  the  Roman  law  on  account  of  the  weakness  of  the  sex. 
3  Berardus,  Commentaria  in  Jus  Ecclesiasticum  Universum,  156. 

"  HOSTIENSIS,  SUMMA  AXJREA,  LiB.  Ill,  DE  SpONS.  ET  MaTRIMONIIS,  CoL  1 236,  No.  7. 

"  I  Esmein,  supra,  171. 

"  Sext.  (Liber  Sextus  Decretalium),  i,  19,  9. 
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Since  the  Council  of  Trent  (1563)  matrimonial  consents  must 
be  exchanged  according  to  the  Canon  Law  before  a  priest  and  at 
least  two  witnesses.  Otherwise  the  marriage  is  invahd.  There 
appears  to  have  been  at  first  considerable  dispute  among  the 
canonists  on  the  point  whether  this  new  requirement  affected  the 
rules  of  the  Canon  Law  relating  to  marriage  by  p^ox)^  Some 
argued  that  the  priest  and  the  witnesses  were  to  identify  the  parties 
and  ascertain  their  intention  to  marry  and  that  this  necessitated 
the  presence  of  both  parties.  This  contention  was  rejected,  it  being 
held  that  the  main  object  of  the  provision  of  the  Council  of  Trent 
was  to  give  pubhcity  to  the  marriage,  to  bring  the  fact  of  marriage 
to  the  notice  of  the  church. ^^  Thereupon  some  maintained  that 
the  power  of  attorney  must  be  executed  in  the  presence  of  a  priest 
and  two  witnesses,  but  this  view  also  did  not  prevail.^^  The  result 
was  that  even  in  those  countries  in  which  the  Council  of  Trent  was 
accepted  a  marriage  conforming  to  the  requirements  of  this  Council 
might  be  entered  into  by  proxy  upon  the  same  conditions,  so  far 
as  the  proxy  is  concerned,  as  before.^* 

The  decretal  above  quoted  requires  that  the  mandate  or  power  of 
attorney  be  special  and  that  it  has  not  been  revoked  before  the 
celebration  of  the  marriage.^^  It  mentions  also  the  fact  that  in  the 
absence  of  an  express  authorization  the  proxy  shall  have  no  power 
of  substitution.  No  special  form  is  prescribed  for  the  power  of 
attorney,  so  that  a  mere  oral  authorization  would  be  sufficient.^ 
The  agent  may  be  either  a  man  or  woman,  no  distinction  being 
made  between  the  sexes.^^ 

The  provisions  of  the  Canon  Law  relating  to  marriage  have 

^*  5  Ferraris,  Prompta  Bibliotheca  Canonica,  Juridica,  Etc.,  Matrimonixjm, 
Articulus  I,  No.  34. 
"  Sanchez,  De  Sancto  MATRUioNn  Sacramento  Disputationum  Toin  Tres, 

DiSPUTATIO,  II,  No.  23. 

*'  Carriere,  De  Matrtmonio,  §  4.   See  also  Friedberg,  Lehrbuch  des  Kirchen- 

RECHTS,  490;  RiCHTER,   II33;   2  V.  SCHERER,  5«/»ra,   I92;  V.   SCHXTLTE,  LeHRBUCH  DES 

KATHOLiscHEN  UND  evangelischen  Kirchenrechts,  §159;  Van  Espen,  Jus  Ecclesi- 
asticum  Universum,  Pt.  2,  §  I,  Tit.  12,  No.  10. 

The  canonists  advise  parties  marrying  by  proxy  to  exchange  matrimonial  consents 
in  person  later.    Sanchez,  supra,  No.  31,  note. 

"  As  regards  ordinary  contracts  the  continental  rule  of  agency  allows  the  agent  to 
bind  the  principal  notwithstanding  a  revocation  of  the  agent's  authority  if  the  contract 
was  entered  into  before  the  agent  knew  of  the  revocation. 

'"  2  V.  ScHERER,  supra,  192. 

"  Sanchez,  supra,  No.  15. 
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generally  been  superseded  on  the  continent  to-day  by  civil  marriage 
acts  whose  object  it  is,  as  their  name  indicates,  to  make  marriage 
a  purely  civil  institution.  These  acts  aim  to  give  due  publicity  to 
the  proposed  marriage  and  to  make  certain,  so  far  as  possible,  that 
the  marriage  is  the  voluntary  and  deliberative  act  of  the  parties. 
Marriage  by  proxy  obviously  violates  the  objects  of  these  acts,  for 
there  can  be  no  certainty  at  the  time  of  the  marriage  that  the 
power  of  attorney  was  not  given  under  circmnstances  constituting 
fraud,  mistake  or  duress,  or  that  it  was  not  revoked  prior  to  the 
celebration  of  the  marriage. 

The  Code  Napoleon  does  not  prohibit  marriage  by  proxy  in 
express  terms.  Article  75  of  the  Code  requires  the  officer  of  the 
civil  status,  however,  to  read  to  the  parties  the  different  documents 
required  by  law  respecting  their  civil  status  and  the  Code  pro- 
visions dealing  with  the  mutual  rights  and  duties  of  husband  and 
wife.  This  requirement  would  be  purposeless  if  the  parties  were 
not  present  in  person.  The  framers  of  the  Code  ^^  without  doubt 
intended  to  prohibit  marriage  by  proxy  and  the  provisions  of  the 
Code  are  so  understood  to-day .^^  The  French  writers  maintain 
that  in  the  absence  of  an  express  provision  in  the  Code  declaring  a 
marriage  by  proxy  void  a  marriage  so  celebrated  before  an  officer 
of  the  civil  status  must  be  deemed  valid.^^  The  Court  of  Bastia  has 
taken  the  contrary  view,^^ 

^  At  a  meeting  of  the  Council  of  State  the  first  consul  stated  without  being  con- 
tradicted by  any  one  "le  mariage  n'  a  plus  lieu  qu'  entre  personnes  presentes."  2  LocKjfe, 
Legislation  Civile,  Commerciale  et  Criminelle,  365. 

The  ancient  law  of  France  allowed  marriage  by  proxy.  This  was  still  the  law  at  the 
time  of  Pothier.    6  Pothier,  Oeuvres,  3  ed.,  No.  367. 

^  7  AuBRY  &  Rau,  Cours  de  Droit  Civil  Franqais,  5  ed.,  §  466;  2  Baudry 
Lacantinerie  &  Houques-Fourcade,  Traite  Theorique  et  Pratique  de  Droit 
Civil.  Des  Personnes,  Vol.  2,  No.  1597;  i  Beudant,  Cours  de  Droit  Civil  Franqais,  . 
No.  222;  I  Demante,  Cours  Analytique  de  Code  Civil,  3  ed.,  357;  3  Demolombe, 
Cours  de  Code  Napoleon,  No.  210;  i  Duranton,  Cours  de  Droit  Franqais 
SuivANT  le  CoDb  Civil,  No.  287;  Fuzier-Herman,  Codes  Annot£s,  Code  Civil, 
Art.  36,  Nos.  2  et  seq.;  Art.  75,  No.  5;  Glasson,  Du  Consentement  des  Epoux  au 
Mariage,  No.  108;  i  Hue,  Commentaire  Theorique  et  Pratique  du  Code  Civil, 
No.  345 ;  2  Laurent,  Principes  de  Droit  Civil  Franc;ais,  No.  427;  i  Marcad£, 
Explication  Theorique  et  Pratique  du  Code  Napoleon,  No.  23 1 .  Contra,  Merlin, 
Repertoire,  Mariage,  Sec.  4,  §  i,  Art.  i,  Quest.  4;  i  Touxlier,  Droit  Civil  Fran- 
CAis,  No.  574. 

^  7  AuBRY  &  Rau,  supra,  §  467;  3  Demolombe,  j«^a,  No,  210;  Glasson,  j«^a. 
No.  109;  2  Laurent,  supra.  No.  485. 

^  Bastia,  April  2,  1849,  I>-  49,  2,  80;  S.  49,  2,  338. 
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In  Belgium  the  Code  Napoleon  is  law,  so  that  the  situation  is  the 
same  as  in  France.  The  Belgian  writers  agree  with  the  French 
that  a  marriage  celebrated  contrary  to  the  implied  prohibition  of 
the  Code  would  be  vaHd.^^ 

Under  the  modern  law  of  Italy  marriage  by  proxy  is  prohibited 
except  with  respect  to  the  King  and  members  of  the  royal  family .^^ 

A  marriage  cannot  be  celebrated  in  Germany  by  proxy  since  the 
law  of  February  6,  1875,  section  52  of  that  law  requiring  the  per- 
sonal presence  of  both  parties.^^  A  reservation  is  made  in  favor  of 
the  ruhng  families  and  the  princely  House  of  HohenzoUem.^^  The 
present  Civil  Code  made  no  change  in  the  law.^° 

In  Austria  the  parties  may  marry  by  proxy  with  the  consent  of 
the  government.^^  The  person  with  whom  the  marriage  is  to  take 
place  must  be  mentioned  in  the  power  of  attorney.  A  marriage 
celebrated  without  "such  special  power  of  attorney"  is  void.  Some 
of  the  Austrian  writers  maintain  that  the  word  "such"  does  not 
refer  to  the  governmental  consent  and  that  the  absence  of  such 
consent  does  not  render  the  marriage  invalid  .^^  Whether  the 
power  of  attorney  must  be  in  writing  is  doubtful.^ 

^  Encyclop£die  de  Droit  Civil  Belge,  i  Code  Civil,  Art.  36,  No.  i,  Art.  75, 
No.  6;  2  Laurent,  supra,  No.  427;  i  Thiry,  Ccturs  de  Droit  Civil,  No.  265. 
"  See  FoscmNi,  I  Mottvi  del  Codice  Civile  del  Regno  d'Italia,  171;  i  Bor- 

SARI,   COMMENTAraO  DE   CODICE   [CIVILE   ItALIANO,    §  254;    I    CaTTANEO,   II   CoDICE 

Civile  Italiano  Annotato,  82. 

2*  Reichsgesetzblatt,  187s,  23.  So  formerly  in  Prussia,  A.  L.  R.  Pt.  2,  Tit.  i, 
§  167;  3  Dernburg,  Preussisches  Prtvatrecht,  4  ed.,  37. 

2'  §  72  of  above  law.  The  same  reservation  is  contained  in  Arts.  32,  46,  Intro- 
ductory Law,  Civil  Code. 

^°  A  motion  made  before  the  second  Code  Commission  to  allow  marriage  by  proxy 
when  the  bridegroom  was  in  a  non-European  state  was  rejected.  The  need  of  such  an 
exception  did  not  appear  sufficiently  great,  especially  in  view  of  the  fact  that  since  the 
law  of  May  4, 1870,  Germans  may  marry  abroad  before  a  diplomatic  or  consular  oflBcer. 
5  Protokolle,  $1  et  seq.;  2  Endemann,Lehrbuch  des  burgerlichen  Rechts,  8  and 
9  ed.,  Pt.  2,  83;  4  Planck,  BtJRGERLiCHES  Gesetzbuch,  3  ed.,  4;  4  Staudinger, 
Kommentae  zum  burgerlichen  Gesetzbuche,  7  and  8  ed.,  66. 

'^  Article  76,  Civil  Code.  The  consent  will  be  given  only  if  sufficient  reasons  appear. 
I  Nippel,  Erlauterxtng  des  allgemeinen  burgerlichen  Gesetzbuchs  der  Oester- 

KEICHISCHEN  MONARCHIE,  336. 

^   I    DOLLINER,    HaNDBUCH    DES    IN    OeSTERREICH    GELTENDEN    EhERECHTS,    308, 

311-12;  5  Stalin,  Zeitschrift  fur  Kirchenrecht,  158;  i  Stubenrauch,  Com- 

IIENTAR  ZUM  OeSTERREICHISCHEN  ALLGEMEINEN  BURGERLICHEN  GeSETZBUCHE,  7  ed., 

178.    Contra,  v.  Kirchstetter,  Commentar  zum  Oesterreichischen  allgemeinen 
BtiRGERLiCHEN  Gesetzbuche,  s  ed.,  88. 
^  I  Stubenrauch,  supra,  77. 
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Belgium,  France,  and  Italy  have  authorized  marriage  by  proxy 
again  during  the  present  war.  The  Belgian  law  of  May  30,  1916, 
provides  that  ''during  the  duration  of  the  war  either  or  both  of  the 
parties  may  appear  before  the  officer  of  the  civil  status  either  in 
person  or  by  a  special  and  authentic  power  of  attorney." ^^  Ac- 
cording to  Masson,^^  the  law  was  passed  for  the  benefit  of  Belgian 
soldiers  residing  abroad.  The  wording  of  the  law  gives  it  a  general 
application. 

The  French  law  of  April  4,  1915,^®  authorized  soldiers  and  sailors 
with  the  colors  to  marry  for  grave  reasons  by  proxy  with  the  per- 
mission of  the  minister  of  justice  and  of  the  minister  of  war  or  the 
minister  of  the  navy.  A  circular  of  the  minister  of  justice  of  April  8, 
191 5,  defines  more  fully  the  object  of  the  law  and  the  particular 
steps  to  be  followed  .^^ 

Soldiers  and  sailors,  employees  of  the  Army  and  Navy,  and  per- 
sons in  the  service  of  the  Army  and  Navy,  were  authorized  in  Italy 
to  marry  by  proxy  by  a  decree  of  June  24,  1915.^® 

"  Masson,  La  Legislation  de  Guerre,  London,  1917,  146. 

»  Ibid.,  us- 

^  DuvERGiER,  La  legislation  Complete  des  Lois,  Etc.,  1915,  113. 

The  law  of  August  19,  19 15,  has  extended  the  benefit  of  the  law  of  April  4  to  French 
prisoners  of  war  in  Germany.    Clunet,  1916,  864. 

"  Duvergier,  supra,  1915,  119,  120. 

As  grave  reasons  the  following  are  specified:  (i)  the  existence  of  illegitimate  chil- 
dren; (2)  pregnancy;  (3)  imminent  death  of  either  party;  (4)  promise  to  marry  before 
mobilization  and  service  in  a  place  dangerous  to  life. 

The  proxy  must  be  at  least  twenty-one  years  of  age  and  be  of  the  male  sex.  He  must 
not  be  a  relative  within  the  prohibited  degrees  of  relationship,  nor  have  been  convicted 
of  crime. 

The  power  of  attorney  must  be  executed  in  accordance  with  the  law  of  June  8,  1893, 
relating  to  acts  of  persons  in  the  army. 

For  a  criticism  of  the  above  provisions  see  Albert  Wahl,  "  Mariage^ar  Procuration," 
Revxje  Trimestrielle  de  Droit  Civil,  1915,5. 

^  67  La  Legge  {Supplemento  Legislativo) ,  Col.  511;  Clunet,  1917,  1172. 

The  power  of  attorney  must  be  special  and  imder  penalty  of  nullity  must  indicate 
(i)  the  first  and  last  name  of  the  person  giving  the  proxy;  (2)  the  age  and  the  place  of 
birth  of  himself  and  of  the  person  with  whom  he  contemplates  matrimony;  (3)  if  he  is  a 
soldier,  his  rank  and  the  regiment  to  which  he  belongs.  The  power  of  attorney  must 
be  executed  in  the  presence  of  two  witnesses,  in  conformity  with  article  2  of  the  decree 
of  May  23,  1915.  The  marriage  is  valid  notwithstanding  a  defect  in  the  power  of 
attorney  at  the  expiration  of  six  months  after  the  husband  has  left  the  military  service. 
67  La  Legge  {Supplemento  Legislativo),  Col.  511;  Clunet,  1917, 1172. 

An  agreement  was  entered  into  between  the  French  and  Italian  governments  ac- 
cording to  which  Italian  soldiers  may  get  married  by  proxy  in  France  under  the  con- 
ditions prescribed  by  the  Italian  decree  of  June  24,  1915,  and  by  way  of  reciprocity 
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As  for  England,  marriage  by  proxy  is  incompatible  with  the 
modem  marriage  acts.^^  The  marriage  act  of  1898  prescribes  that 
the  parties  must  say  in  the  presence  of  the  registrar  or  authorized 
person  and  of  the  witnesses,  "I  call  upon  these  persons  here  present 
to  witness  that  I,  AB,  do  take  thee,  CD,  to  be  my  lawful  wedded 
wife  [or  husband],"  or  in  heu  thereof  the  following  words:  "I,  AB, 
do  take  thee,  CD,  to  be  my  wedded  wife  [or  husband]."  These 
provisions  evidently  contemplate  the  personal  presence  of  the  par- 
ties and  thus  preclude  the  possibility  of  marrying  by  proxy. 

With  respect  to  this  country  the  matter  is  not  free  from  difficulty. 
In  some  of  the  states,  in  which  the  common-law  marriage  is  no 
longer  recognized,  the  statutes  manifestly  require  the  personal 
presence  of  the  parties.  In  other  states  the  statutes  are  not  so 
clear.  In  the  great  majority  of  states  the  common-law  marriage  is 
still  vahd,  notwithstanding  modern  statutes  relating  to  the  solem- 
nization of  marriage.'*'^  Is  not  marriage  by  proxy  vahd  in  these 
states?  The  answer  will  depend  in  the  first  place  upon  the  question 
whether  marriage  by  proxy  was  recognized  by  the  English  law  at 
the  time  our  colonies  were  settled.  On  this  point  there  can  be  httle 
doubt.  We  need  not  inquire  here  whether  the  general  Canon  Law 
had  force  in  England  propria  vigore  before  the  time  of  the  Reforma- 
tion or  whether  it  required  acceptance  by  the  King's  Ecclesiastical 
Law.^^  As  regards  marriage  by  proxy  we  have  the  clearest  proof 
that  the  Canon  Law  was  so  accepted  in  England,  for  we  find 
in  Lyndwood's  Provinciate,  written  in  1430,  which  contains  the 
accepted  constitutions  of  the  Church  of  England  the  following:  ^ 

''Contradibus  matrimonialibus  qui  non  solum  possunt  fieri  utraque  parte 
prcesente,  sed  altera  absente  ut  videlicet  contrahatur  matrimonium  per 
procurator  em,  sicut  legitur  et  notatur  de  procuratione  c.  ulti.  li.  vi  et  in  hoc 
casu  requiritur  mandatum  speciale  ut  ibi  dicitur:  nee  potest  talis  procurator 
alium  substituere,  ut  ibi  dicitur.  Absque  speciali  mandato  et  si  revocetur 
mandatum  talis  procuratoris  etiam  ipso  ignorante  re  integra  non  tenebit 

French  soldiers  may  be  married  by  proxy  before  the  proper  Italian  officer  of  the  civil 
status  upon  compliance  with  the  provisions  of  the  French  law  of  April  4,  1915.  See 
note  of  Minister  of  Justice,  Clunet,  1917,  1171. 

'*  Marriage  Act,  1836,  6  &  7  Will.  IV,  c.  85,  §  20;  Marriage  Act,  1898,  61  &  62 
Vict.,  c.  58,  §  6. 

*°  The  states  are  enumerated  in  L.  R.  A.  191SE,  19-20;  Ann.  Cas.  1912D,  598  Jf. 

*•  In  regard  to  this  question  see  Maitland,  "Canon  Law  in  England,"  11  Eng.  Hist. 
Rev.,  446;  Ogle,  The  Canon  Law  in  Medieval  England,  London,  191 2. 

«  Bretton-Hopyl  edition,  1505.    Fol.  CXLVIII. 
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contractus  ut  ibi  dicitur.  Ratio  est  quia  deficit  consensus  mandantis  et  sic 
videtur  quod  ubicunque  actus  gesti  per  procuratorem  debet  adesse  verus 
consensus  Domini  pro  substantia  actus  non  est  necesse  quod  revocatio 
transeat  in  notitiam  procuratoris." 

The  English  law  thus  adopted  the  provisions  of  the  Canon  Law- 
relative  to  marriage  by  proxy.  No  change  was  made  in  this  respect 
by  the  Reformation.  In  the  reign  of  Henry  VIII  the  clergy  was 
prohibited  from  enacting  constitutions  and  ordinances  without 
the  King's  consent,  but  the  existing  Canon  Law  was  continued  in 
force.^  A  revision  of  the  Canon  Law  by  a  commission  of  thirty- 
two  members  was  contemplated  by  that  statute  but  this  revision 
was  never  consummated.  Mary  the  Catholic  ^  repealed  the  above 
law  but  it  was  reenacted  under  EHzabeth.^^  The  statute  of  Henry 
VIII  has  remained  the  basis  of  English  ecclesiastical  law  except  in 
so  far  as  the  latter  may  have  been  changed  by  special  legislation. 

That  marriage  by  proxy  was  a  part  of  the  English  law  until  the 
eighteenth  century  would  appear  from  Swinburne's  treatise  on 
Espousals  in  which  he  says: ^" 

"Not  only  such  Persons  as  be  present,  but  those  Persons  also  which 
are  absent  may  contract  Spousals  or  Matrimony  together.  So  did  Isaac 
and  Rebecca,  as  it  appears  in  the  Sacred  Scriptures.  Betwixt  them  that 
be  absent,  Spousals  or  Matrimony  may  be  contracted  three  manner  of 
ways;  that  is  to  say,  by  Mediation  of  their  Proctors,  or  of  Messengers,  or 
of  Letters;  provided  nevertheless  in  every  of  those  Cases,  that  the  Parties 
have  some  notice  or  intelligence  the  one  of  the  other,  at  hand  by  Fame 
or  Report;  for  unto  those  who  be  utterly  unknown  to  us,  we  cannot 
yield  our  Consent,  (without  the  which  it  is  impossible  to  contract  Matri- 
mony or  Spousals)  no  more  than  it  is  possible  for  us  to  love  them,  of 
whom  we  have  never  heard." 

Swinburne  thereupon  enters  upon  a  lengthy  explanation  of  the 
subject,  as  regards  the  sufl&ciency  of  the  power  of  attorney,  the 
words  to  be  used  by  the  proxy,  et  cetera. 

*  25  Hen.  VIII,  c.  19.  The  statute  contains  the  following  provision:  "That  such 
canons,  constitutions,  ordinances,  and  synodals  provincial  being  already  made,  which 
be  not  contrariant  or  repugnant  to  the  laws,  statutes  and  customs  of  this  realm,  nor 
to  the  damage  or  hurt  of  the  King's  prerogative  royal,  shall  now  still  be  used  and 
executed,  as  they  were  afore  the  making  of  this  act,  till  such  time  as  they  be  viewed, 
searched,  or  otherwise  ordered  or  determined  by  the  said  two  and  thirty  persons,  or 
the  more  part  of  them,  according  to  the  tenor,  form  and  effect  of  this  present  act." 

«*  I  &  2  Ph.  &  M.,  c.  8. 

*  I  Eliz.,  CI.  "  Swinburne,  Espousals,  2  ed.,  162. 
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Did  marriage  by  proxy  become  a  part  of  the  common  law  of  this 
country?  In  the  absence  of  decisions  on  the  point  no  absolutely 
certain  answer  can  be  given  to  this  question.  In  favor  of  the  valid- 
ity of  marriage  by  proxy  the  following  may  be  said.  The  American 
colonies  are  deemed  to  have  brought  with  them  the  English  law  of 
marriage,  so  far  as  it  was  adapted  to  their  environment.  They 
accepted  the  then  prevailing  view  that  a  marriage  de  praesenti 
without  a  reUgious  ceremony  constituted  a  perfect  marriage,  al- 
though the  English  House  of  Lords  has  since  declared  in  the  famous 
case  of  Regina  v.  Millis  ^^  that  this  has  never  been  the  English  law. 
That  such  consent  might  be  expressed  by  an  agent  was  admitted 
by  the  Roman  law,  by  the  Canon  Law,  and,  according  to  Swin- 
burne, by  the  English  law  as  late  as  the  eighteenth  century.  If 
marriage  by  proxy  did  not  become  law  in  this  country  it  must  have 
been  because  it  did  not  suit  our  conditions.  A  comparison  of  the 
conditions  in  England  and  in  the  American  colonies  would  lead  to 
the  conclusion,  however,  that  during  our  colonial  days  there  existed 
stronger  reasons  for  the  recognition  of  marriage  by  proxy  in  this 
country  than  ever  existed  in  England.  Many  a  colonist  must  have 
left  his  sweetheart  behind  when  he  first  ventured  over  seas.  Others, 
without  being  engaged,  must  have  desired,  after  becoming  estab- 
lished in  this  country,  to  marry  someone  whom  they  had  known  in 
their  native  land.  A  trip  to  the  old  country  for  that  purpose  was 
long  and  costly.  Unless  marriage  could  be  celebrated  abroad  by 
proxy  the  woman  would  be  compelled  to  go  to  the  man  in  a  strange 
land  and  cross  the  seas  unmarried.  Marriage  by  proxy  would 
enable  the  woman  to  become  the  man's  wife  before  leaving  her 
home. 

Marriages  by  proxy  have  doubtless  taken  place  in  this  country, 
but  no  record  thereof  can  be  found  in  the  decisions  of  the  courts. ^^ 
That  there  are  serious  objections  to  marriage  by  proxy  is  appar- 
ent.   The  uncertainty  in  regard  to  the  legal  existence  of  such  a 

*''  10  Cl.  &  F.,  534  (1844).  That  the  decision  of  the  House  of  Lords  is  historically 
unsound,  see  2  Pollock  and  Maitland,  supra,  367  et  seq.;  Bishop,  Marriage  and 
Divorce,  5  ed.,  §  276  et  seq.;  Friedberg,  Lehrbuch  des  Kirchenrechts,  309  et  seq.; 
Howard,  supra,  316. 

Marriage  based  upon  mere  present  consent  came  historically  to  an  end  in  England 
through  Lord  Hardwick's  Act  of  1753,  26  Geo.  II,  c.  33.  Hammtck,  The  Marriage 
Law  of  England,  2  ed.,  13. 

^  According  to  a  newspaper  report  a  man  in  Chicago  married  recently  a  woman  in 
Egypt  by  proxy. 
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marriage  arising  from  the  fact  that  the  power  of  attorney  is  revoc- 
able and  may  have  been  revoked  without  knowledge  of  the  other 
party  or  the  proxy  prior  to  the  celebration  of  the  marriage  would 
suggest  of  itself  the  expediency  of  prohibiting  such  a  marriage. 
In  view  of  the  fact,  however,  that  marriage  by  proxy  was  per- 
missible in  England  until  the  eighteenth  century  and  has  been 
recognized  in  all  countries  so  long  as  marriage  rested  upon  mere 
consent,  it  must  be  regarded  as  vahd  in  those  states  in  which  the 
common-law  marriage  still  exists.  Should  this  view  be  taken  by 
the  courts  it  would  follow  logically  that  marriage  might  be  con- 
tracted in  such  a  state  by  proxy,  although  neither  of  the  parties 
was  present  when  the  consents  were  exchanged  by  the  proxies. 


II 

Turning  from  the  internal  law  of  marriage  to  marriage  by  proxy 
in  its  international  aspects,  it  is  apparent  that  the  question  relates 
to  the  formaUties  or  to  the  mode  in  which  the  marriage  must  be 
celebrated.  According  to  the  generally  accepted  view  a  marriage 
is  valid  as  regards  the  mode  of  celebration  if  it  conforms  to  the  law 
of  the  place  of  celebration.^^  In  nearly  all  of  the  coimtries,  includ- 
ing the  United  States,  the  rule  lex  loci  celebrationis  has  a  mandatory 
character,  so  that  a  marriage  not  celebrated  in  accordance  with  its 
provisions  is  void.^°  In  Italy  the  marriage  is  valid  if  it  satisfies  as 
regards  form  either  the  law  of  the  place  of  celebration  or  the  na- 
tional law  of  the  parties  .^^  Germany  recognizes  the  same  prin- 
ciple except  that  marriages   celebrated   in   Germany  must  con- 

«  Belgium:  Brussels,  May  29,  1852,  Pas.  52,  2,  237.  England:  Kent  v.  Burgess,  11 
Sim.  361  (1840);  Butler  v.  Freeman,  Ambl.  303  (1756);  Dicey,  Conflict  of  Laws, 
2  ed.,  rule  172;  Westlake,  Private  International  Law,  5  ed.,  60.  France:  App. 
Paris,  Dec.  18,  1837,  S.  38,  2, 113;  Trib.  Civ.  Seine,  July  27,  1897,  Clunet,  1897, 1029. 
United  States:  See  note  57  L.  R.  A.,  155-59;  Story,  Conflict  of  Laws,  8  ed.,  216; 
I  Wharton,  Conflict  of  Laws,  3  ed.,  366  et  seq. 

The  rule  is  applied  in  England  and  in  this  coimtry  although  there  has  been  an  eva- 
sion of  the  local  law.  Compton  v.  Bearcroft,  cited  in  Middleton  v.  Janverin,  2  Hagg. 
C.  R.  444,  note;  Simonin  v.  Mallac,  Sw.  & Tr.  67  (i860).  See  also  Medway  v.  Needham, 
i6  Mass.  157  (1819);  Sturgis  v.  Sturgis,  51  Ore.  10,  93  Pac.  696  (1908);  State  v.  Hand, 
87  Neb.  189,  126  N.  W.  1002  (1910);  Leefield  v.  Leefield,  85  Ore.  287,  166  Pac.  953 
(1917).    Contra,  Cunningham  v.  Cxmningham,  206  N.  Y.  341, 99  N.  E.  845  (1912). 

'"  BUZZATI,   L'AUTORITA  DELLE  LeGGI   StRANIERE  RELATIVE  AlLA   FoRMA  DEGLI 

Atti  Civili,  187  et  seq. 

"  Article  9,  Preliminary  Dispositions,  Civil  Code. 
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fonn  in  respect  of  the  mode  of  celebration  to  the  German  law  of 
marriage.^^ 

From  the  standpoint  of  the  conflict  of  laws  of  the  United  States 
the  law  of  the  place  of  celebration  will  decide,  therefore,  whether  a 
marriage  by  proxy  is  vaUd.  If  the  lex  loci  celebrationis  allows  this 
mode  of  celebration  it  will  determine  not  only  all  the  special  ques- 
tions relating  to  the  power  of  attorney  but  also  the  formalities 
applicable  to  marriage  in  general.  This  law  would  decide,  for 
example,  whether  the  power  of  attorney  must  be  in  writing,  whether 
the  government  consent  to  such  marriage  is  necessary,  and  the 
effect  of  a  failure  to  obtain  such  consent.  It  will  control  the  ques- 
tion whether  a  mere  consent  to  take  each  other  from  the  present 
moment  as  husband  and  wife  is  sufficient  to  constitute  the  parties 
husband  and  wife,  or  whether  they  must  be  joined  in  marriage  by 
some  official  before  witnesses  and  after  the  publication  of  banns,  etc. 

Marriage  by  proxy  is  possible  under  certain  conditions  in  Austria, 
Belgium,  France,  and  Italy,  but  it  is  evident  that  the  legislation 
relating  to  marriage  by  proxy  operates  only  as  a  waiver  of  the  re- 
quirement of  personal  presence.  In  all  other  respects  the  local 
provisions  relating  to  the  celebration  of  marriage  must  be  observed. 
These  provisions  are  far  more  stringent  than  those  prescribed  by 
the  statutes  governing  the  marriage  ceremony  in  this  country. 
The  ceremony  itself  can  be  performed  only  by  an  officer  of  the  civil 
status,  and  one  of  the  parties  must  be  domiciled  in  the  place  where 
the  marriage  is  to  be  celebrated  or  have  lived  there  for  a  specified 
period  of  time.^  The  parties  must  also  submit  various  certificates 
relating  to  birth,  parental  consent,  publication  of  banns,  etc.,  be- 
fore the  marriage  can  be  performed.^*  For  an  American  it  is  very 
difficult,  if  not  impossible,  to  satisfy  these  requirements.  We  have 
no  re^sters  of  the  civil  status  in  this  country;  hence  no  official 
birth  certificates  as  required  by  the  foreign  law  can  be  obtained. 
Where  no  birth  certificates  can  be  presented  the  foreign  law,  it  is 
true,  provides  a  method  for  proving  the  time  of  birth,  but  such 

^  Article  13,  Introductory  Law,  Civil  Code;  5  Planck,  BixRGERLiCHES  Gesetz- 
BUCH,  3  ed.,  so. 

^  Belgixun,  Civil  Code,  Art.  74;  France,  Art.  4  of  Law  of  June  21,  1907,  repealing 
Art.  74,  Civil  Code,  Duvergxer,  1907,  287;  Italy,  Art.  93,  Civil  Code. 

"  Belgium,  Civil  Code,  Arts.  63  et  seq.,  and  Law  of  December  26,  1891.  France, 
Civil  Code,  Arts.  63  et  seq.,  and  Law  of  Jione  21,  1907;  Duvergier,  1907,  287; 
Italy,  Civil  Code,  Art.  79. 
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method  is  frequently  of  no  avail  to  Americans.  For  example, 
Article  70  of  the  French  Civil  Code  authorizes  an  acte  de  notoriete 
as  a  substitute  for  a  birth  certificate,  but  this  involves  a  proceeding 
before  a  French  court  in  which  the  facts  relating  to  birth  and 
parentage  must  be  proved  by  seven  witnesses.^^  In  Italy  the  par- 
ties must  be  competent  to  marry  each  other  not  only  under  the 
national  law  but  also  according  to  the  Italian  law.^®  The  capa- 
city to  marry  according  to  the  foreign  law  must  be  proved  by 
an  ofiScial  certificate.  As  there  is  no  American  ofiicial  who  is 
authorized  by  law  to  execute  such  a  certificate  ^^  an  American  can 

"  The  practical  impossibility  of  satisfying  these  requirements  has  led  in  France  to 
an  arrangement  between  the  Department  of  Justice  and  the  American  Embassy  under 
which  courts  will  accept  a  certificate  based  upon  affidavits  by  an  American  attorney 
whose  competency  is  certified  by  the  American  Embassy,  setting  forth  the  circum- 
stances of  birth.  See  Kelly,  The  French  Law  of  Marriage,  Marriage  Contracts 
AND  Divorce,  2  ed.,  63. 

"  Article  102,  Civil  Code;  App.  Ancona,  March  12,  1884,  Foro  Italiano,  1884,  i, 

574- 

Article  102  of  the  Civil  Code  reads  as  follows:  "A  foreigner's  capacity  to  contract 
matrimony  is  governed  by  the  law  of  the  country  to  which  he  belongs. 

"The  foreigner  is  also  subject  to  the  impediments  mentioned  in  Sec.  2,  Chap.  I,  of 
the  present  title  (Arts.  55  et  seq.)." 

Among  the  text- writers  there  is  the  greatest  dispute  concerning  the  meaning  of 
Article  102.  Most  of  them  maintain  that  the  foreigner  must  comply  with  the  law  of 
his  own  country  and  that  of  Italy.  Emilio  Bianchi,  "Studi  di  Diritto  Internazionale 
Frivato,"  10  Archivio  Giuridico,  433;  9  De  Filippis,  Corso  Completo  di  Diritto 
Civile  Itaeiano  Comparato,  185-86;  i  Lomonaco,  Istituzioni  di  Diritto  Civile 
Italiano,  316;  7  Pacifici-Mazzoni,  Istituzioni  di  Diritto  Civile  Italiano,  3  ed., 
83;  I  Ricci,  Corso  di  Diritto  Civile,  2  ed..  No.  260.  But  see  5  Bianchi,  Corso  di 
CoDiCE  Civile  Italiano,  828;  i  Borsari,  Commentario  del  Codice  Civile  Italiano, 
382;  EsPERSON,  II  Principio  di  Nazionalita  Applicato  alle  Relazioni  Civili 
Internazionali,  77-78. 

According  to  some  writers  there  is  no  general  testjljut  each  provision  must  be  ex- 
amined with  a  view  of  ascertaining  whether  it  aflFects  the  public  policy  of  Italy  or  only 
the  private  interests  of  the  contracting  parties.  2  Fiori,  Diritto  Internationale 
Privato,  3  ed.,  Nos.  533-34;  2  Galdi,  Commentario  di  Codice  Civile,  597. 

"  A  marriage  by  an  American  was  annulled  in  Italy  a  few  years  ago  on  the  ground 
that  the  American  consular  agent  who  had  executed  such  a  certificate  was  not  author- 
ized by  American  law  to  do  so.  Trib.  Civ.  de  Rome,  June  19, 1911,  Revue  de  Droit 
International  Priv£,  191 2,  493. 

Continental  countries  regard  the  parental  consent  as  relating  to  capacity  and  not 
to  the  formalities  of  marriage.  App.  Besangon,  January  4,  1888,  D.  89,  2,  69;  App. 
Florence,  August  7,  1907,  La  Legge,  1907,  2230;  A.  G.  Celle,  January  15,  1870,  24 
Seuffert's  Archiv,  I.  The  consent  of  parents  was  formerly  regarded  in  France  as 
relating  to  the  formalities  of  the  marriage.  See  decision  of  Parliament  of  Paris  of 
June  26,  1634,  given  by  i  Bouhier,  Observations  sur  la  Coutume  du  Duch£  de 
BouRGOGNE,  Chap.  28,  774. 
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marry  in  Italy  only  if  his  capacity  has  been  established  in  an 
Italian  court.^^ 

An  American,  whether  he  be  a  soldier  or  a  civilian,  who  can  meet 
the  above  requirements  will  generally  be  able  to  be  married  in  per- 
son, so  that  the  foreign  legislation  on  the  subject  of  marriage  by 
proxy  is  not  likely  to  have  great  practical  importance  so  far  as  the 
United  States  are  concerned. 

It  is  possible,  of  course,  that  an  American  soldier,  while  he  was  a 
prisoner  in  Germany  or  Austria,  may  have  desired  to  marry  by 
proxy  a  young  lady  to  whom  he  had  become  engaged  in  Belgium, 
France,  or  Italy.  Such  a  marriage  could  not  take  place  in  Germany 
because  the  German  law  does  not  recognize  marriage  by  proxy. 
If  the  American  were  a  prisoner  in  Austria  the  marriage  could  be 
celebrated  there  only  with  the  permission  of  the  government,  and  it 
is  most  improbable  that  such  a  consent  could  be  obtained.  Could 
the  marriage  be  performed  at  the  place  of  the  residence  of  the 
fiancee  in  Belgium,  France,  or  Italy?  As  the  Belgian  law  of  May  30, 
1916,  appears  to  have  a  general  application  it  would  seem  as  if  such 
a  marriage  could  be  celebrated  in  Belgium.  In  regard  to  France 
and  Italy  there  is  doubt.  The. legislation  of  these  countries  applies 
to  persons  connected  with  the  Army  or  Navy,  and  the  question  is 
whether  it  refers  exclusively  to  the  national  Army  and  Navy.  In 
the  opinion  of  Professor  Wahl  ^^  the  French  legislation  applies  also 
to  the  Army  and  Navy  of  the  Allies.    If  this  view  is  correct  the 

"  Article  75,  Civil  Code;  5  Bianchi,  supra,  833;  i  Lomonaco,  Diritto  CrvriE 
Italuno,  319. 

Such  a  proceeding  may  be  instituted  upon  a  declaration  from  an  American  consul 
that  the  American  authorities  do  not  execute  such  certificates  of  capacity.  Buzzati, 
Le  Droit  International  Priv£  d'apres  les  Conventions  de  la  Haye  I,  Le 
Mariage,  279. 

A  certificate  of  capacity  according  to  the  national  law  was  formerly  required  in 
France  by  a  circular  of  the  Minister  of  Justice  of  March  14, 1831  (see  S.  36,  2, 342)  but 
this  requirement  is  no  longer  in  force.  According  to  a  note  of  the  Minister  of  Justice 
of  August  1, 19x1,  the  French  officer  of  the  civil  status  can  no  longer  require  of  for- 
eigners proof  of  their  capacity  to  marry  according  to  their  national  law.  Surville  & 
ARTHtrvs,  Droit  International  PRivfe,  6  ed.,  373.  Under  the  former  requirement 
it  had  become  the  settled  practice  in  France  to  accept  as  a  substitute  for  such  certifi- 
cate the  opinion  of  an  American  attorney  whose  competency  was  certified  by  the 
American  Embassy,  that  according  to  the  law  of  the  state  to  which  the  party  belonged 
parental  consent  and  the  publication  of  banns  were  not  required.    Kelly,  supra, 

57-63- 

5'  Wahl,  "Mariage  par  Procuration,"  Revue  Trimestrielle  de  Droit  Civil, 

191S,  15- 
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American  prisoner  in  Germany  could  marry  his  fiancee  in  France, 
provided  the  French  legislation  is  apphcable  to  American  soldiers 
and  sailors  who  are  prisoners  in  foreign  countries.^" 

Marriage  by  proxy,  so  far  as  American  soldiers  are  concerned, 
would  have  a  more  practical  bearing  as  regards  marriages  celebrated 
in  this  country.  Many  American  soldiers  must  have  been  ordered 
abroad  on  such  short  notice  that  they  were  unable  to  get  married 
before  leaving.  Suppose  that  one  of  these  soldiers,  feeling  that  the 
war  might  continue  several  years,  should  have  asked  a  friend  to 
act  as  his  proxy  in  this  country  and  that  the  marriage  consents  had 
been  exchanged  in  his  behalf  with  his  fiancee  in  the  state  in  which 
she  Uved.  If  the  common-law  marriage  still  existed  in  that  state 
such  marriage  would  probably  be  valid,  as  has  been  shown  above. 
If  the  common-law  marriage  is  not  authorized  in  the  state  of  her 
residence  she  might  go  to  a  neighboring  state  where  it  still  exists 
and  exchange  marriage  consents  there  with  her  fiance's  proxy. 
Such  a  marriage,  if  valid  where  celebrated,  would  be  recognized  by 
the  other  states  of  this  country  under  the  ordinary  rules  governing 
the  conflict  of  laws.  Even  the  courts  of  the  home  state  whose  law 
has  been  evaded  would  probably  recognize  the  vaUdity  of  the  mar- 
riage. American  courts  have  gone  to  the  very  extreme  in  sustain- 
ing marriages  on  grounds  of  policy,  notwithstanding  an  evasion  of 
the  domestic  law.  As  regards  legal  prohibitions  to  marry  there  is  a 
conflict  of  view  on  the  question,  but  there  appear  to  be  no  modern 
cases  in  England  or  the  United  States  which  have  refused  to  recog- 
nize, on  the  ground  that  there  has  been  an  evasion  of  the  domestic 
law,  a  marriage  vahdly  celebrated  in  accordance  with  the  law  of 
the  state  where  the  marriage  took  place,  where  the  difference  in 
the  law  concerned  merely  matters  of  form.  Inasmuch  as  the  ques- 
tion whether  a  marriage  may  be  entered  into  by  proxy  relates  clearly 
to  the  formahties,  a  marriage  so  celebrated  in  conformity  with  the 
local  law  will  be  recognized,  notwithstanding  any  evasion  of  the 
law  of  the  state  in  which  the  parties  were  domiciled  .^^    A  logical 

•"  The  provisions  of  the  law  of  April  4,  1915,  were  extended,  with  respect  to  French 
prisoners  in  Germany,  by  the  Law  of  August  19,  1915.    Clunet,  1916,  864. 

*^  Upon  the  reasoning  of  the  court  in  Freeman's  Appeal,  68  Corm.  533,  37  Atl.  420 
(1897),  it  might  be  argued  that  inasmuch  as  marriage  by  proxy  is  prohibited  in  the 
state  in  which  the  power  of  attorney  was  given  the  power  of  attorney  itself  is  void,  so 
that  no  marriage  can  be  entered  into  anywhere  by  virtue  of  that  power  of  attorney. 
The  conclusion  of  the  court  in  the  above  case  as  regards  the  validity  of  the  power  of 
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application  of  the  principle  would  enable  the  parties  to  get  married 
in  a  state  authorizing  marriage  by  proxy  without  going  there  them- 
selves, both  parties  being  represented  by  proxies.®^ 

Ernest  G.  Lorenzen. 
New  Haven,  Conn. 

attorney  is,  however,  obviously  erroneous,  and  there  is  no  hkelihood  that  any  court 
would  follow  it  with  respect  to  marriage  by  proxy. 

^  As  this  article  was  going  through  the  press,  the  Judge  Advocate  General  ren- 
dered an  opinion  in  which  he  held  that  soldiers  abroad  might  marry  their  sweethearts 
in  the  United  States  through  interchanging  a  marriage  contract  by  mail,  provided  that 
such  marriage  does  not  contravene  state  statutes,  and  that  this  method  might  prop- 
erly be  facilitated  by  the  military  authorities  in  France. 
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'TpHE  uncertainties,  delay,  and  heavy  expense  involved  in  cor- 
-*-  porate  reorganization,  particularly  where  dissension  arises 
among  the  security  holders,  would  seem  to  indicate  a  defect  in  our 
law  of  corporations.  The  right  of  the  majority  of  the  stockholders 
of  a  corporation  to  control  the  corporate  policy  is,  obviously,  one 
of  the  salient  reasons  for  the  wide  adoption  of  the  corporate  form 
in  business;  yet,  conveniences  of  financing  have  brought  about  a 
change  in  the  organization  of  corporations  to  which  the  law  has 
not  yet  adjusted  itself.  The  theory  of  the  law  is  that  the  owner- 
ship of  a  corporation  is  vested  in  its  stockholders;  the  truth  is  that 
to-day  the  substantial  ownership  of  most  large  corporations,  par- 
ticularly public,  service  corporations,  because  of  the  lower  cost  of 
financing  through  the  sale  of  bonds,  is  held  not  by  the  stockholders 
but  by  the  bondholders.  Most  public  utility  bonds,  as  well  as  the 
secured  obligations  of  many  private  corporations,  are  issued  with- 
out any  intent  of  being  repaid;  the  money  obtained  therefrom  is 
considered  part  of  the  capital  invested.^  Bondholders,  imlike 
stockholders,  stand  in  the  position  of  tenants  in  common;  in  theory 
the  consent  of  all  the  bondholders,  not  merely  of  a  majority,  is  re- 
quired before  any  action  can  be  taken.  So,  whenever  a  corpora- 
tion encounters  difficulties,  and  the  control  of  the  corporation 
passes  out  of  the  hands  of  the  stockholders,  whose  equity  in  the 
property  has  faded  away,  into  the  hands  of  the  owners  of  the 
property,  the  bondholders,  there  is  no  convenient  or  facile  proce- 
dure —  no  means  of  majority  control  —  whereby  the  interests  of 
the  bondholders,  or  of  other  creditors,  can  be  adjusted.  Hence 
the  confusion  and  Htigation  which  accompanies  a  hostile  reor- 
ganization. 

Indeed,  a  corporate  reorganization  is  looked  upon  commonly  as 
a  catastrophe;  few  recognize  it  as  a  natural  phase  of  corporate 
growth.  It  has  been  estimated  that  fifty  per  cent  of  our  Ameri- 
can corporations  have  passed  through  some  form  of  reorganization 

»  See  Wilds  v.  St.  Louis,  etc.  R.,  7  N.  E.  290,  293,  102  N.  Y.  410  (1886). 
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in  the  last  twenty  years.^  Corporate  reorganizations,  of  course,  are 
usually  caused  by  insolvency;  but  not  infrequently  a  sound  enter- 
prise, earning  an  adequate  return,  will  be  hampered  by  an  unsound 
financial  structure  involving  excessive  fixed  charges,  such  as  bond 
interest;  or  again,  the  difficulty  of  refunding  a  matured  bonded 
indebtedness  during  a  time  of  financial  stringency,  or  the  urgent 
need  of  additional  capital  for  improvements,  or  the  weight  of  an 
imfunded  debt,  will  make  a  reorganization  necessary.  Reorganiza- 
tion, in  brief,  must  be  viewed  as  a  normal  phase  of  corporate  life; 
the  frequency  of  reorganizations  makes  it  necessary  for  the  law  to 
provide  a  facile  procedure;  and  the  basis  of  such  procedure  must 
be  fair  majority  control.  It  is  the  purpose  of  the  writer  to  indicate 
how  this  right  of  the  majority  to  control  during  corporate  re- 
organizations, under  the  guidance  of  the  court,  can  be  conven- 
iently secured  without  the  violation  of  any  constitutional  rights, 
thus  removing  many  of  the  present  uncertainties,  and  much  of  the 
delay  and  cost  of  corporate  reorganizations;  and  also  to  show  how 
the  authorities,  throughout  the  various  phases  of  corporate  re- 
organization, are  slowly  recognizing  this  right  of  fair  majority 
control. 


The  English  procedure  of  "Arrangements"  —  such  is  the  apt 
term  used  —  approaches  closely  the  desired  procedure.  The  control 
of  the  majority  over  the  minority,  during  the  reorganization  of 
public  service  corporations,  is  fuUy  established  by  Act  of  Parlia- 
ment. Formerly  an  Act  was  passed  for  each  reorganization,  and 
that  is  the  practice  in  Canada  to-day;  ^  a  general  statute  in  Eng- 
land,^ however,  provides  for  all  such  situations,  leaving  it  to  the 
courts  to  pass  upon  the  fairness  of  the  reorganization  plan  instead 
of  Parliament  itself.  Lord  Cairns  has  tersely  described  the  pur- 
pose of  this  act  as  follows : 

2  United  States  District  Judge  Hough,  of  the  Southern  District  of  New  York,  as 
quoted  by  Paul  D.  Cravath  in  "Reorganization  of  Corporations,"  Stetson,  Lynde, 
et  al.,  Some  Legal  Phases  of  Corporate  Financing,  Reorganization  and  Reg- 

XJLATION,  154. 

*  Canada  Southern  Ry.  v.  Gebhard,  109  U.  S.  527,  534  (1883).  See  Jones  v.  Canada, 
etc.  Ry.,  46  U.  C.  Q.  B.  250,  261  (1881),  where  Osier,  J.,  said,  in  discussing  such  statutes, 
"...  Legislation  of  this  kind,  of  which,  be  it  said,  our  books  are  full."  See  also, 
Jones,  Corporate  Bonds  and  Mortgages,  3  ed.,  §  617. 

*  Railway  Companies  Act,  1867,  30  &  31  Vict.  c.  127. 
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"Hitherto  such  companies,  if  they  desired  to  raise  further  capital  to 
meet  their  engagements,  have  been  forced  to  go  to  Parliament  for  a 
special  Act,  enabling  them  to  offer  such  advantages  by  way  of  prefer- 
ence or  priority  to  persons  furnishing  new  capital  as  would  lead  to  its 
being  obtained.  And  Parliament,  in  dealing  with  such  applications,  has 
been  in  the  habit  of  considering  how  far  the  arrangements  proposed  as 
to  such  new  capital  were  assented  to  or  dissented  from  by  those  who 
might  be  considered  as  the  proprietors  of  the  existing  capital  of  the 
company,  either  as  shareholders  or  bondholders.  The  object  of  the 
present  Act  .  .  .  appears  to  be  to  dispense  with  a  special  application 
to  Parliament  of  the  kind  I  have  described,  and  to  give  a  Parliamentary 
sanction  to  a  scheme  filed  in  the  Court  of  Chancery,  and  confirmed  by 
that  Court,  and  assented  to  by  certain  majorities  of  shareholders  and  of 
holders  of  debentures  and  securities  ejusdem  generis."  ^ 

Under  the  English  Act,  the  directors  of  a  corporation  in  diffi- 
culty file  a  scheme  of  arrangement  with  the  Chancery  Division  of 
the  High  Court.  The  filing  of  the  scheme  gives  the  court  juris- 
diction to  enjoin  actions  against  the  Company.  The  assent  in 
writing  of  three-fourths  in  value  of  any  class  of  security  holders, 
other  than  common  stockholders,  binds  the  minority  members  of 
each  class;  in  the  case  of  common  stockholders  the  assent  of  the 
corporation  at  a  special  meeting  is  sufficient.  The  court  ascer- 
tains whether  a  majority  in  each  class  has  assented,  and  whether 
the  scheme  is  fair  and  just  to  all  concerned;  if  the  court  approves, 
the  scheme  is  enrolled  and  becomes  effective  as  an  Act  of  Parlia- 
ment.® After  enrollment  no  appeal  is  possible,  although  the  court 
may  in  its  discretion  delay  enrollment  to  allow  an  appeal.^  Similar 
procedure  is  provided  for  in  the  case  of  most  private  corporations 
under  the  Companies  Acts.^ 

An  English  debenture  upon  a  railroad's  properties,  or  upon  the 
property  of  any  public  utility,  differs,  it  is  true,  from  the  ordinary 
American  bond  issue  in  that  the  rights  of  the  security  holders  are 
limited  solely  to  the  returns  ^  from  the  property  after  the  fashion 


■*  Cambrian  Railways  Company's  Scheme,  L.  R.  3  Ch.  App.  278,  294  (1868). 

•  Railway  Companies  Act,  1867,  30  &  31,  Vict.  c.  127,  §§  6-22.    See  also  2  Lnro- 
LEY  ON  Companies,  6  ed.,  1261;  Hamilton's  Company  Law,  3  ed.,  525. 

'  Devon  &  Somerset  Ry.  Co.,  L.  R.  6  Eq.  Cas.  615  (1868). 
'  Companies  Act,  §  120,  8  Edw.  7,  c.  69.    See  also  Hamilton's  Company  Law, 
3ed.,  527. 

•  Bowen  v.  Brecon,  etc.  Ry.,  L.  R.  3  Eq.  Cas.  541,  547  (1867). 
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of  a  "Welsh  Mortgage"  or  the  "vivium  vadium"  of  Lord  Coke;*' 
but  that  does  not  affect  a  comparison  with  the  EngUsh  procedure 
of  "arrangements."  The  public  utiUty,  under  a  debenture,  to 
use  the  often-quoted  phrase  of  the  English  courts,  is  viewed  "as  a 
fruit-bearing  tree,  the  produce  of  which  is  the  fund  dedicated  by 
the  contract  to  secure  and  pay  the  debt;"^^  or,  as  the  English 
courts  also  state  it,  the  "living  and  going  concern  thus  created  by 
the  Legislature  must  not,  under  a  contract  pledging  it,  as  security, 
be  destroyed,  broken  up,  or  annihilated."  *^  In  brief,  a  debenture 
holder  cannot  destroy  the  usefulness  of  the  property  to  the  public 
in  order  to  get  payment  of  his  obligation.  This  same  rule  applies 
in  America.  A  public  utility  is  charged  with  an  obligation  to  the 
public;  its  property  is  dedicated  to  the  public  use,  and  the  owner 
thereof,  or  the  holder  of  any  lien  thereon,  cannot  so  change  the 
nature  or  condition  of  the  property  as  to  interfere  with  the  public's 
rights.*^  Thus  in  substance  there  is  no  difference  between  an 
American  bond  or  an  English  debenture,  and  the  situation  in  each 
case  during  reorganization  is  comparable. 

The  method  of  "Arrangements"  in  force  in  England,  thus 
recognizes  the  two  fundamental  necessities  of  all  reorganizations: 
first,  a  means  of  forcing  the  minority  to  abide  by  a  plan  of  reor- 
ganization acceptable  to  the  majority;  second,  a  method  of  de- 

1"  See  4  Kent.  Com.,  6  ed.,  137. 

"  Lord  Cairns  in  Gardner  v.  London,  Chatham  &  Dover  Ry,  Co.,  L.  R.  2  Ch.  App. 
Gas.  201,  217  (1867).  See  also  Marshall  v.  South  Staffordshire,  etc.  Co.,  [1895]  L.  R. 
2  Ch.  D.  36. 

^  Gardner  v.  London,  Chatham  &  Dover  Ry.  Co.,  supra. 

"  Munn  V.  Illinois,  94  U.  S.  113,  p.  126  (1876).  The  question  as  to  whether  or  not 
one  voluntarily  engaging  in  a  public  service  can  voluntarily  withdraw  on  due  notice 
to  the  public  is  not  entirely  settled  in  America.  In  Munn  v.  lUinois  at  page  126  this 
right  to  withdraw  was  recognized;  see  also  Weems  Steamboat  Co.  v.  Peoples  Co.,  214 
U.  S.  345,  356  (1909).  Yet,  as  a  practical  question,  a  utility,  needed  by  the  public 
will  not  be  allowed  to  cease  serving  the  public,  and  this  rule  now  insisted  upon  by 
State  Regulatory  Bodies  probably  will  be  finally  accepted  by  the  courts.  Moreover, 
a  utility  must  give  adequate  service;  a  partial  withdrawal  resulting  in  inadequate 
service  or  a  temporary  cessation  of  service  will  not  be  allowed.  San  Antonio  St. 
Ry.  Co.  V.  Texas,  90  Tex.  520,  39  S.  W.  926  (1897).  The  pubUc  has  an  established 
right  in  every  reorganization,  Central  Trust  Co.  v.  Missouri  K.  &  T.  Ry.  Co.,  246 
Fed.  154,  156  (1917);  and,  even  assuming  that  the  bondholders  could  acquire  the 
ownership  of  a  property  and  completely  terminate  its  continuance  in  the  public  serv- 
ice, yet  they  could  not  by  reason  of  their  position  as  creditors  or  owners,  impair  its 
usefulness  so  long  as  it  continued  in  the  public  service.  Thus  the  powers  and  security 
of  holders  of  American  public  utility  bonds  is  actually  no  greater  than  that  of  holders 
of  English  debentures  despite  frequent  assertions  to  the  contrary. 
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termining,  preferably  by  the  decree  of  the  Chancellor,  that  the 
plan  is  not  fraudulent  or  unduly  oppressive  as  to  minority  in- 
terests. In  America,  although  such  procedure  would  not  be  a 
violation  of  the  due  process  clause  of  the  Federal  Constitution,  as 
to  the  rights  of  the  minority,  since  it  can  be  viewed  as  a  form  of 
bankruptcy  or  insolvency  procedure,  nevertheless,  the  contract 
rights  of  the  minority  would  be  impaired.  The  Supreme  Court  of 
the  United  States  has  so  viewed  the  English  procedure: 

"Unless,  as  is  the  case  in  the  States  of  the  United  States,  the  passage 
of  laws  impairing  the  obligation  of  contracts  is  forbidden,  we  see  no 
good  reason  why  such  provision  may  not  be  made  in  respect  to  existing 
as  well  as  prospective  obligations.  The  nature  of  securities  of  this  class 
is  such  that  the  right  of  legislative  supervision  for  the  good  of  all,  unless 
restrained  by  some  constitutional  prohibition,  seems  almost  necessarily 
to  form  one  of  their  ingredients,  and  when  insolvency  is  threatened, 
and  the  interests  of  the  public  as  well  as  creditors,  are  imperilled  by  the 
financial  embarrassments  of  the  corporation,  a  reasonable  'scheme  or 
arrangement'  may,  in  our  opinion,  as  well  be  legalized  as  an  ordinary 
'composition  in  bankruptcy.'  "  " 

Because  of  this  constitutional  difficulty,  reorganizations  in 
America  require  a  foreclosure  sale  under  the  mortgage  or  trust 
deed  securing  the  bonds.  Thus  the  procedure  adopted  unfortu- 
nately is  that  of  the  winding  up  of  a  business,  or  a  complete  change 
of  ownership  —  a  flat  contradiction  of  the  real  purpose  of  a  re- 
organization, which  is  simply  an  "arrangement"  whereby  a  new 
financial  structure  can  be  estabHshed.^^  Such  a  foreclosure  sale, 
in  short,  is  a  device  rather  than  a  fact.  A  new  purchaser  with 
sufficient  means  to  buy  the  property  outright  and  pay  off  the  bond- 
holders practically  never  appears;  the  old  security  holders  must  be 
the  purchasers  under  the  foreclosure  sale.^^  Consent  decrees  are 
entered  by  the  court  if  all  the  bondholders  reach  an  agreement; 
and,  as  will  be  pointed  out  later,  the  courts,  recognizing  such  con- 
sent decrees  of  sale  to  be  merely  devices  to  facilitate  reorganiza- 
tion, rather  than  the  adjudication  of  rights,  do  not  hesitate  to  set 
aside  such  decrees,  often  with  startling  results.  For  convenience, 
outstanding  bonds  may  be  paid  to  the  master  under  the  foreclosure 

"  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527,  535  (1883). 
**  Canada  Southern  Ry.  Co.  v.  Gebhard,  supra.    See  4  Cook  on  Corporations, 
7  ed.,  §  889,  pp.  3496,  3498. 

"  Investment  Registry  Limited  v.  Chicago  &  M.  E.  R.  Co.,  212  Fed.  594, 609  (1913). 
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sale  as  part  of  the  purchase  price.  "It  is  not  deemed  proper  and 
necessary  to  require  purchasers  to  put  up  cash  with  one  hand  to 
take  it  down  with  the  other,"  ^^  as  one  court  has  said.  And  in 
such  sales,  the  vital  and  controlHng  feature,  although  this  has 
not  yet  been  recognized  to  be  the  fact,  is  the  tendency  of  the  courts 
to  fix  an  upset  price  as  a  minimum  at  which  the  property  can  be 
bought  in  by  the  majority  bondholders  so  that  the  minority  may 
not  receive  a  sum  less  than  the  value  of  their  bonds.^^  Our  courts, 
particularly  the  lower  federal  courts,  have  adopted  this  proce- 
dure because  they  felt  that  the  theory  of  a  pubhc  sale  under  fore- 
closure was  unsound,  and  that  there  would  be  no  competitive 
bidding.  Therefore  they  desired  to  protect  the  minority  from 
being  despoiled  by  the  majority  who  could  "cl^U  the  sale,"  ^' 
i.  e.  bid  the  property  in  for  a  pittance  and  give  the  minority  bond- 
holders nothing. 

But  the  American  courts  have  gone  much  too  far  in  this  solici- 
tude for  the  interests  of  the  minority.  The  fixing  of  an  upset 
price  to  protect  minority  bondholders  means  the  intervention  of 
the  court  at  the  controlling  moment  of  a  reorganization  with  the 
purpose,  or  result,  of  defeating  the  control  of  the  majority.  If  the 
plan  of  reorganization  is  approved  by  the  majority  of  the  security- 
holders of  all  classes;  if  it  appears  fair  and  just  to  the  court  after 
full  hearing  of  the  contentions  of  the  minority;  and  if  the  plan  be 
open  to  the  dissenting  bondholders  on  an  equality  with  the  ma- 
jority, the  court  should  refuse  to  fix  an  upset  price,  or  should  fix  a 
purely  nominal  price,  disregarding  the  value  of  the  property,  and 
solely  in  order  to  take  care  of  the  mechanics  of  determining  the 
value  of  the  bonds  of  the  majority  turned  in  to  the  master  as  pay- 
ment for  the  property.  Thus  the  majority  could  force  the  minor- 
ity to  accept  their  plan  of  reorganization  by  buying  the  property 
.up  for  an  insignificant  sum,  and  offering  the  minority  the  alterna- 
tive of  taking  virtually  nothing  in  cash,  or  of  taking  new  securi- 

1^  Schuler  v.  Hassinger,  177  Fed.  119,  126  (1910).  See  also  Easton  v.  German- 
American  Bank,  127  U.  S.  532,  539  (1888);  Dimcan  v.  Mobile,  etc.  R.  R.,  3  Woods 
(U.  S.)  597;  8  Fed.  Cas.  25,  27  (1879);  Rumsey  v.  People's  Ry.,  154  Mo.  215,  55  S.  W. 
615,  626  C1899). 

"  See,  as  to  the  practical  phases  of  the  upset  price,  James  Byrne,  "Foreclosure 
of  Railroad  Mortgages  in  the  United  States  Courts,"  in  Stetson,  Lynde,  et  al.,  Some 
Legal  Phases  of  Corporate  Financing,  Reorganization  and  Regulation,  141. 

"  See  Jones,  Corporate  Bonds  and  Mortgages,  3  ed.,  §  618. 
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ties  on  an  equality  with  the  majority  under  the  reorganization 
plan.  The  recognition  of  this  right  in  the  majority,  and  the  re- 
fusal to  fix  an  upset  price,  will  make  possible  the  same  facile  and 
expeditious  procedure  as  is  found  under  English  "Arrangements," 
without  unwise  imitation  of  English  methods  and  consequent 
violence  to  our  American  procedure,  and  also  without  the  denial 
of  any  constitutional  rights. 


n 

The  Supreme  Court  of  the  United  States  ^°  has  recognized  the 
validity  of  a  reorganization  effected  under  this  precise  plan. 
Indeed,  Chief  Justice  Waite,  who  wrote  the  opinion  in  the  Shaw 
case,  as  appears  from  his  opinion  in  the  Canada  case,  was  an 
admirer  of  the  English  method  of  "Arrangements"  and  recog- 
nized fully  the  necessity  of  majority  control  in  corporate  reor- 
ganization. In  this  case  the  railroad  company  had  issued  two 
series  of  bonds;  one  for  $3,5oo,cxx)  secured  by  a  mortgage  on  the 
uncompleted  railroad;  a  second  issue  of  $5,000,000  secured  by  a 
mortgage  of  its  federal  land  grants.  Upon  the  insolvency  of  the 
railroad  company  the  trustees  brought  foreclosure  proceedings;  a 
committee  representing  the  holders  of  $6,097,000  of  the  bonds 
bought  in  the  property  at  the  foreclosure  sale  for  the  nominal  svun 
of  $50,000  and  incorporated  in  the  decree  confirming  the  sale  a 
stipulation  allowing  all  bondholders  to  participate  on  an  equality 
in  the  reorganization  by  receiving  stock  in  the  new  company. ' 
After  confirmation  of  the  sale,  minority  bondholders  sought  to  set 
it  aside;  this  the  Supreme  Court  refused  to  do,  saying  by  Chief 
Justice  Waite:  \ 

"To  allow  a  small  minority  of  bondholders  representing  a  compara-  \ 
lively  insignificant  amount  of  the  mortgage  debt,  in  the  absence  of  any 
pretence  even  of  fraud  or  unfairness,  to  defeat  the  wishes  of  such  an  over- 
whelming majority  of  those  associated  with  them  in  the  benefits  of  their 
common  security,  would  be  to'  ignore  entirely  the  relation  which  bond- 
holders, secured  by  a  railroad  mortgage,  bear  to  each  other.  Railroad 
mortgages  are  a  peculiar  class  of  securities.  The  trustee  represents  the 
mortgage,  and  in  executing  his  trust  may  exercise  his  own  discretion 
within  the  scope  of  his  powers.    If  there  are  differences  of  opinion  among 


Shaw  V.  Railroad  Co.,  100  U.  S.  605,  611  (1879). 
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the  bondholders  as  to  what  their  interests  require,  it  is  not  improper 
that  he  should  be  governed  by  the  voice  of  the  majority,  acting  in  good 
faith  and  without  collusion,  if  what  they  ask  is  not  inconsistent  with 
the  provisions  of  his  trust."  ^^ 

The  same  court  ^  considered  a  somewhat  similar  question  some 
seven  years  later,  and  took  an  even  more  advanced  view.  Here 
the  trustees  imder  two  mortgages  on  the  same  railroad  property 
were  followinjg  the  desires  of  the  majority  of  the  bondholders 
under  each  mortgage  in  bringing  about  an  immediate  sale  of  the 
property  so  as  to  enable  a  reorganization  to  be  carried  out,  and 
were  seeking  to  have  disputes,  as  to  the  priority  of  liens,  postponed 
until  after  the  foreclosure,  and  determined  upon  distribution  of 
the  proceeds  of  the  sale. 

Chief  Justice  Waite  said,  in  delivering  the  opinion  of  the  court 
upholding  the  acts  of  the  trustees: 

"As  a  rule  the  trustee  of  a  railroad  mortgage  represents  the  bond- 
holders in  all  legal  proceedings  carried  on  by  him  affecting  his  trust  to 
which  they  are  not  actually  parties.  There  is  here  no  evidence  to  show 
fraud  or  unfairness  on  the  part  of  the  trustees.  The  company  is  satis- 
fied with  what  they  are  doing,  and  so  are  all  the  bondholders  under  the 
Rawle  mortgage  and  a  majority  of  those  under  that  to  Devereux.  As 
was  said  in  Shaw  v.  Railroad  Company,  loo  U.  S.  605,  612:  'Railroad 
mortgages  are  a  peculiar  class  of  securities  .  .  .'  Here  the  majority 
want  an  immediate  sale.  In  this  the  trustees  both  agree,  as  does  the  rail- 
road company  itself.  There  is  no  evidence  whatever  of  a  want  of  good 
faith  in  any  one.  The  court  below,  having  the  practical  workings  of 
the  receivership  under  its  own  eye,  did  not  hesitate  to  say  that  'it  is 
now  entirely  clear  that  the  best  interests  of  all  parties  concerned  will  be 
promoted  by  a  speedy  sale,'  and  we  see  nothing  to  the  contrary." 

The  Supreme  Court  of  Errors  of  Connecticut^  has  followed 
these  decisions  of  the  Supreme  Court.  A  minority  bondholder 
sought  to  enjoin  a  foreclosure  sale  and  reorganization  from  being 
carried  out  without  his  consent.  The  court  trenchantly  said  of 
the  plaintiff's  rights  as  a  minority  bondholder  to  insist  upon  the 
necessity  of  unanimous  consent: 

21  Canada  Southern  R.  Co.  v.Gebhard,  109  U.  S.  527,  532  (1883). 
«  First  National  Bank  v.  Shedd,  121  U.  S.  74,  86  (1886). 

»  Gates  V.  Boston  &  N.  Y.  Air-Line  R.  Co.,  53  Conn.  333,  342,  34s,  5  Atl.  695, 
698,  701  (1885). 
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"In  making  this  claina  the  plaintiff  ignores,  or  subordinates  to  his 
own  claim,  both  the  private  rights  of  his  co-bondholders  and  public 
rights  vested  in  trust  in  the  state,  while  upon  every  true  theory  and 
exposition  of  his  contract  the  rights  of  the  public  are  superior  to  his 
private  rights,  and  the  rights  and  interests  of  his  co-bondholders  are, 
equally  with  his  own  to  be  protected  by  the  law.  The  plaintiff's  argu- 
ment treats  this  matter  as  one  of  strict  legal  private  right  of  an  indi- 
vidual creditor  against  or  to  private  property  of  an  individual  debtor, 
instead  of  a  claim  of  exceptional  character  upon  property  of  peculiar 
nature,  in  which  private  rights  of  others  and  the  right  of  the  public 
exist,  which  must  be  regarded  and  protected.  ...  So,  too,  in  relation 
to  the  other  bondholders,  it  is  manifest  that  each  bondholder  enters 
into  contract  relation  with  each  and  all  of  his  co-bondholders.  His 
right  to  appropriate  the  security  in  satisfaction  of  his  bond  in  such  law- 
ful manner  as  he  may  choose,  is  modified  by  the  same  existent  right  in 
every  other  holder.  His  absolute  right  of  control  is  limited,  not  only  by 
the  express  provisions  of  the  bond  and  mortgage,  but  also,  in  great 
measure,  by  the  peculiar  nature  and  character  of  the  security." 

It  is  to  be  noted  that  all  of  these  cases  involved  railroad  com- 
panies, and  that  the  public  interest  in  an  expeditious  and  sound  re- 
organization was  a  moving  cause  with  the  court  in  recognizing  the 
right  of  the  majority  to  control.  Indeed  the  courts  have  gone  far 
in  dealing  with  private  contract  rights  where  public  utilities  are 
concerned.  The  familiar  doctrine  of  Fosdick  v.  Schall^^  that  the 
public  interest  requires  the  court  to  displace  the  prior  lien  of  bond- 
holders and  give  a  preference  to  unsecured  creditors  who  hold 
claims  for  "the  current  debts  of  a  railroad  company  contracted 
in  the  ordinary  course  of  its  business,  ...  to  keep  the  railroad 
itself  in  condition  to  be  used  with  reasonable  safety  for  the  trans- 
portation of  persons  and  property"  ^^  needs  no  elaboration.    Again, 

^  99  U.  S.  235,  249  (1878).  It  is  interesting  to  note  that  the  rather  startling  though 
soxind  doctrine  of  Fosdick  v.  Schall,  with  its  seeming  denial  of  bond-holders'  constitu- 
tional rights  was  established  by  Chief  Justice  Waite,  who  had  so  clear  an  insight  into 
the  realities  of  corporate  reorganizations.  In  reaching  the  conclusion  he  did  in  Fos- 
dick V.  Schall  he  laid  stress  upon  the  fact  that  the  legal  rights  of  bond-holders  among 
themselves  had  to  be  modified  as  appears  from  the  following  language: 

"It  rarely  happens  that  a  foreclosure  is  carried  through  to  the  end  without  some 
concessions  by  some  parties  from  their  strict  legal  rights,  in  order  to  secure  advantages 
that  could  not  otherwise  be  attained,  and  which  it  is  supposed  will  operate  for  the 
general  good  of  all  who  are  interested.  This  results  almost  as  a  matter  of  necessity 
from  the  peculiar  circumstances  which  surround  such  litigation." 

^  Justice  Harlan,  in  delivering  the  opinion  of  the  court,  in  Southern  Ry.  Co.  v. 
Carnegie  Steel  Co.,  176  U.  S.  257,  285  (1900). 
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the  courts  have  held  that  the  public  interest  involved  in  a  railroad 
was  such  that  the  holders  of  conflicting  hens  arising  from  separate 
mortgages  would  not  be  allowed  to  tear  the  property  apart  so  as 
to  have  separate  sales  of  the  constituent  parts  as  they  were  strictly 
entitled  to  do.^^  This  consideration  of  the  public  interest  likewise 
demands  a  facile  and  direct  method  of  reorganization  by  majority 
control.  The  public  is  concerned  in  not  having  a  utility  hobbled 
by  a  long  receivership,  and  starved  because  of  indiscriminate 
litigation  between  the  owners,  while  a  tremendous  load  of  re- 
ceiver's certificates  accumulates,  destroying,  in  substance,  the  bond- 
holders' priorities;  such  conditions,  obviously  prevent  the  utility 
from  giving  efficient  service.    As  Judge  Hook  said  recently: 

"Moreover,  the  public,  though  not  a  party  to  the  record,  has  an  in- 
terest in  every  railroad  reorganization,  accomplished  by  foreclosiu-e,  of 
which  the  court  should  take  notice."  ^^ 

And  if  majority  control  should  be  observed  in  the  reorganization 
of  public  utilities,  because  it  is  facile  and  time-saving,  and  avoids 
the  wasting  of  property,  it  should  be  adopted  for  the  same  reasons 
in  the  case  of  the  reorganization  of  private  corporations.  The  in- 
terests of  bondholders  in  private  corporations  —  indeed  of  investors 
in  corporate  securities  generally  —  would  be  furthered  by  a  cer- 
tain and  trustworthy  procedure  of  corporate  reorganization;  such 
an  improvement  in  the  law  would  enhance  the  value  of  their 
securities. 

To  be  sure,  the  court  should  not  draw  a  plan  of  reorganization 
for  the  parties;  nor  should  it  force  bondholders  to  accept  a  plan 
which  has  not  already  been  approved  by  a  large  majority.  It 
should  limit  its  activity  primarily  to  protecting  the  majority  in 
their  right  to  control,  and  in  ascertaining  whether  or  not  a  proposed 
plan  is  fair  to  all  concerned,  and,  in  case  of  public  utilities,  to  the 
public  as  well  as  to  the  majority  and  to  the  minority.  Public  in- 
terest, powerful  though  it  is,  cannot  induce  a  court  of  equity  to 
carry  out  a  reorganization  and  consolidation  itself  by  the  issuance 
of  receiver's  certificates  although  such  a  plan  would  greatly  benefit 

^  Farmers'  Loan  &  Trust  Co.  v.  Cape  Fear  Ry.  Co.,  82  Fed.  344,  347  (1897),  and 
on  appeal  to  the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit,  87  Fed.  392,  400 
(1898).  Chicago  D.  &  V.  Ry.  Co.  v.  Loewenthal,  93  111.  433,  450  (1879);  Gibert  v. 
Washington  City  etc.  Ry.  Co.,  33  Gratt.  (Va.)  586,  609  (1880). 

"  Central  Trust  Co.  v.  Missouri  K.  &  T.  Ry.  Co.,  246  Fed.  154,  156  (1917). 
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the  public.^^  In  brief,  the  court  during  a  reorganization  must  in- 
sure a  convenient  procedure  to  enforce  contract-rights  but  should 
not  make  new  contracts  for  the  parties. 

The  decisions  of  the  Supreme  Court  in  the  Shaw  case  ^^  and  the 
Shedd  case  ^°  have  not  been  followed  by  the  lower  federal  courts, 
especially  so  far  as  the  theory  of  these  cases  is  concemed.^^  In- 
deed, the  doctrine  of  the  necessity  of  fixing  an  upset  price  in  re- 
organizations by  way  of  foreclosure,  is  a  doctrine  built  up  solely 
by  the  lower  federal  courts;  it  has  arisen  out  of  an  overwhelming 
solicitude  for  minority  rights  and  a  confusion  as  to  the  duties  of 
the  chancellor  under  a  foreclosure  sale.  The  reasons  impelling 
this  fixing  of  an  upset  price  because  of  the  court's  fear  that  the  sale 
will  be  "chilled,"  are  aptly  stated  in  a  decision  by  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit; 

"At  execution  sales  and  at  foreclosure  sales  of  ordinary  farms  or  town 
lots,  the  general  public  may  in  fact  be  interested  as  intending  bidders 
because  of  their  separate  financial  abUity  to  purchase.  It  was  in  the 
consideration  of  such  sales  that  the  ancient  and  familiar  rule  arose. 
But  in  modem  times,  when  vast  railroad  and  industrial  enterprises  are 
financed  by  selling  millions  of  bonds  payable  to  bearer  through  the 
world's  exchanges,  a  different  class  of  sales  has  appeared.  Courts  have 
had  to  recognize  that  separate  individual  ability  is  not  equal  to  the  pur- 
chase and  rehabilitation  of  a  broken-down  railroad.  'Reorganization' 
has  become  familiar.  This  means,  usually,  that  the  equity  of  the  stock- 
holders, if  any  ever  existed  in  actual  value,  has  vanished;  that  the  prop- 
erty virtually  belongs  in  equity  to  the  bondholders;  and  that,  if  the 
bondholders  will  combine  for  the  mutual  protection  of  their  equal  in- 
terest, they  will  have  a  practical  monopoly  of  the  bidding.  This  last  is 
so  because,  if  all  the  bondholders  are  in  the  combination,  it  is  utterly 
immaterial  to  them  whether  they  bid  the  full  amount  of  the  decree  or  a 
sum  that  will  pay  only  one  cent  on  the  dollar  of  their  bonds;  and  there- 
fore, by  creating  that  masterful  situation,  they  can  force  any  outside 
combination  to  offer  the  full  amount  of  the  decree  without  danger  or 
expense  to  themselves.    Most  commonly  the  controversy  over  the  sale 

28  Merchants'  Loan  &  Trust  Co.  v.  Chicago  Rys.,  158  Fed.  927  (1907);  Kneeland 
V.  American  Loan  Co.,  136  U.  S.  89,  97;  Lake,  St.  El.  Ry.  Co.  v.  Ziegler,  99  Fed. 
114, 129  (1900). 

2'  Shaw  V.  Railroad  Co.,  supra. 

'»  First  Nat.  Bank  v.  Shedd,  supra. 

^1  But  see  decision  by  Justice  Bradley  as  Circuit  Justice  in  Duncan  v.  Mobile  &  O. 
Ry.  Co.,  3  Woods  (U.  S.)  597,  8  Fed.  Cas.  25,  26  (1879). 
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arises  when  there  are  nonassenting  bondholders.  When  such  a  contro- 
versy is  on,  the  chancellor  in  our  opinion  not  only  has  the  right  but  owes 
the  duty  of  being  vigilant  to  see,  on  the  one  hand,  that  a  dissenter  be 
not  permitted  to  create  a  maneuvering  value  in  his  bonds  by  opposing 
confirmation,  and,  on  the  other,  that  the  majority  does  not  use  its  power, 
imique  in  sales  of  this  class,  to  oppress  a  helpless  minority.  Mr.  Justice 
Brewer  in  Ballentyne  v.  Smith,  205  U.  S.  285,  27  Sup.  Ct.  527,  51  L.  Ed. 
803,  said: 

"'That  a  court  of  equity  owes  a  duty  to  the  creditors  seeking  its  as- 
sistance in  subjecting  property  to  the  payment  of  debts,  to  see  that  the 
property  brings  something  like  its  true  value  in  order  that  to  the  extent 
of  that  value  the  debts  secured  upon  the  property  may  be  paid;  that  it 
owes  to  them  something  more  than  to  merely  take  care  that  the  forms  of 
law  are  complied  with,  and  that  the  purchaser  is  guilty  of  no  fraudulent 
act.'"  32 

It  is  to  be  noted  that  the  language  from  Ballentyne  v.  Smith  ^ 
quoted  above,  so  often  used  by  the  lower  federal  courts  to  bolster 
up  the  doctrine  of  an  upset  price,  is  not  in  point.  In  that  case  there 
was  no  reorganization  involved.  A  small  electric  railway  issued 
bonds  to  the  amount  of  $50,000  secured  by  a  deed  of  trust;  the 
property  cost  and  was  worth  about  $78,000.  On  the  foreclosure  it 
was  bought  for  $1,000;  the  master  and  the  lower  court  advised 
against  the  confirmation  of  the  sale  and  the  Supreme  Court  of  the 
United  States  confirmed  this  finding.  In  such  cases,  where  the 
wronged  party  who  seeks  the  chancellor's  aid  is  either  the  mort- 
gagor, who  complains  that  he  will  be  despoiled  of  his  equity  in  the 
property,  and  subjected  in  addition,  to  an  unjust  deficiency  judg- 
ment, or  the  holder  of  an  inferior  lien,  or  an  unsecured  judgment 
creditor,  who  will  be  deprived  of  property  rights  thereby,  the 
chancellor  can  well  intervene.^     But  the   situation  is  entirely 

^  Investment  Registry,  Limited  v.  Chicago  &  M.  E.  Ry.  Co.,  212  Fed.  594,  609 

(1913)- 

^  205  U.  S.  285,  289  (1907). 

•*  In  a  case,  where  first  mortgage  bondholders  are  seeking  to  buy  in  the  property 
imder  a  foreclosure  sale  and  to  exclude  junior  bondholders  who  claim  that  the  value 
of  the  property  is  such  that  they  have  a  substantial  equity,  theoretically  there  would 
be  a  need  of  fixing  a  value  for  the  properties  or  determining  an  upset  price.  But  this 
situation  is  purely  theoretical,  and  seems  never  to  have  arisen  in  the  books.  Since  the 
first  mortgage  bondholders  would  not  impair  their  rights  by  giving  junior  lien-holders 
"residuary  claims  to  the  property,"  i.  e.,  third  mortgage  bonds,  or  common  stock  in 
the  new  corporation,  they  are  almost  always  willing  to  do  so  to  avoid  litigation.  Yet, 
if  senior  bondholders  seek  to  exclude  jixnior  bondholders  who  have  some  equity  in 
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different  in  the  case  of  the  usual  foreclosure  sale  in  aid  of  a  reorgan- 
ization; there  the  mortgage  debtor  or  holders  of  inferior  liens,  as 
a  class,  are  not  seeking  the  protection  of  the  court.  It  is  a  con- 
fusion of  ideas  to  assert  that  such  a  foreclosure  sale,  because  of  the 
lack  of  public  bidding,  requires  the  chancellor  to  become  a  party 
and  safeguard  the  minority;  a  foreclosure  sale  is  not  a  foreclosure 
sale  at  all  but  merely  a  left-handed  device  to  effect  a  reorganization. 

"For  it  rarely  happens  in  the  United  States  that  foreclosures  of  rail- 
way mortgages  are  anything  else  than  the  machinery  by  which  arrange- 
ments between  the  creditors  and  other  parties  in  interest  are  carried 
into  effect,  and  a  reorganization  of  the  affairs  of  the  corporation  under 
a  new  name  brought  about."  ^ 

Hence  so  long  as  the  reorganization  plan  is  fair  and  open  to  all 
parties,  and  the  majority  approves,  the  court  should  refuse  to  act. 
The  vice  of  fixing  an  upset  price  is  the  power  it  gives  the  minority 
to  harass  the  majority,  to  delay  proceedings,  and  to  attempt  to 
set  aside  a  sale  after  it  has  been  held.  It  is  this  fear  of  an  attack 
upon  a  sale  that  causes  counsel  for  a  reorganization  committee 
often  to  request  the  fixing  of  an  upset  price.  So  soon  as  it  is  clear 
that  the  courts  will  not  fix  upset  prices,  or  set  aside  sales,  or  en- 
join reorganization  committees,  or  allow  indiscriminate  interven- 
tions, minority  bondholders  during  a  reorganization  will  demean 
themselves  like  minority  stockholders.  Only  fraud  or  oppression 
—  and  concrete  allegations  and  proofs  not  generalities  ought  to  be 
required  —  should  cause  the  chancellor  to  give  heed  to  the  minority. 
Indeed,  the  lower  federal  courts,  instead  of  firmly  establishing  or 
denying  the  rights  of  a  minority  to  have  an  upset  price  fixed,  have 
hesitated  and  equivocated;  the  authorities  are  unsatisfactory;  ^^ 

the  property,  the  plan  of  reorganization  would  not  be  a  fair  one  and  would  lack  the 
consent  of  a  majority  of  all  classes  of  bondholders;  the  court  could  well  refuse  to 
accept  such  a  plan,  and  could  threaten  to  fix  an  upset  price.  This  threat  and  the  cost 
of  the  litigation  involved,  as  a  practical  matter,  would  force  the  senior  hen-holders  to 
reach  an  understanding  with  the  junior  lien-holders  and  thus  the  unsatisfactory  guess- 
ing at  a  value  on  the  property  would  be  avoided.  See  Cook  on  Corporations,  7  ed., 
note  I,  §  886,  pp. 3465-66. 

3*  Chief  Justice  Waite  in  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527, 
539  (1883). 

'8  In  the  following  c^ses  an  upset  price  has  been  fixed,  or  the  right  to  have  an  upset 
price  fixed,  recognized.  Blair  v.  St.  Louis  H.  &  K.  Ry.  Co.,  25  Fed.  232,  233  (1885);  Cen- 
tral Trust  Co.  of  New  York  v.  Washington  County  R.  Co.,  124  Fed.  813,  818  (1903); 
Investment  Registry  Limited  v.  Chicago  &  M.  E.  R.  Co.,  212  Fed.  594,  609  (1913); 
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there  is  needed  an  appreciation  by  the  courts  that  foreclosure  sales 
are  merely  arrangements  which  can  be  effected  only  by  majority 
control  under  the  guidance  of  the  courts,  and  that  the  chancellor 
should  not  think  primarily  of  minority  rights  and  sorrows.  And 
what  is  needed  more  than  anything  else  is  a  vigorous  hand  by  the 
courts  in  carrying  out  this  poHcy. 

Indefensible  as  the  fixing  of  an  upset  price  is  in  principle,  the 
practical  difficulties  involved  constitute  a  greater  objection.  By 
what  rule  should  this  upset  price  be  determined?  The  cases  where 
an  upset  price  has  been  fixed  are  few  in  nimiber  and  in  hopeless 
confusion.  In  one  case  the  court  capitaHzed  the  net  earnings  at 
four  per  cent;  ^^  this  would  result  in  an  unusually  high  upset  price. 
In  another  case  the  court  fixed  the  upset  price  at  the  amount  of 
the  costs  of  litigation  and  outstanding  receiver's  certificates;  ^* 
this  result,  of  course,  was  of  no  protection  to  the  minority  bond- 
holders. In  another  case  a  compromise  figure  was  adopted,  based 
upon  the  net  earnings  and  the  future  bonding  value  of  the  prop- 
erties.^^    Indeed,  when  one  considers  the  confusion  in  the  law  of 

Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co.,  233  Fed.  335,  336  (1916);  Rospigliosi 
V.  New  Orleans  M.  &  C.  R.  Co.,  237  Fed.  341,  344  (1916);  Simon  v.  New  Orleans  T. 

6  M.  R.  Co.,  242  Fed.  62,  63  (1917).  See  also  dissenting  opinion  of  Justice  Lurton 
in  Northern  Pac.  Ry.  Co.  v.  Boyd,  228  U.  S.  482,  513  (1913);  Cook,  Corporations, 

7  ed.,  §  849,  note  2;  Short,  Railway  Bonbs  &  Mortgages  (1897),  §  792;  Jones, 
Corporate  Bonds  and  Mortgages,  3  ed.,  §  422.  In  none  of  these  cases  has  the  theory 
or  necessity  of  fixing  an  upset  price  been  considered  without  confusion  with  the  case 
of  a  fraudulent  sale  where  the  mortgagors  or  unsecured  creditors  complain  because 
the  price  is  too  low.  For  a  good  example  of  this  confusion  see  the  discussion  in  Short, 
Railway  Bonds,  supra.  In  some  of  the  cases  the  courts  have  felt  the  need  of  majority 
control,  but  were  not  called  upon  or  were  imwiUing  to  enforce  the  rights  of  the  majority 
in  a  practical  way.  See  Simon  v.  New  Orleans  T.  &.  M.  R.  Co.,  supra;  Investment 
Registry  v.  Chicago  &  M.  E.  R.  Co.,  supra,  etc.  In  Fearon  v.  Bankers  Trust  Co.,  238 
Fed.  83,  88  (1916),  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  refusing  to 
set  aside  a  sale  said,  "In  view  of  these  considerations  —  that  the  great  majority  of  the 
bond-holders  favor  this  sale;  that  all  the  bond-holders,  whether  in  favor  of  the  sale  or 
objecting  to  it,  will  have  an  opportunity  of  sharing  on  equal  terms  in  the  reorganiza- 
tion —  we  are  of  the  opinion  that  the  court  below  committed  no  error."  In  Lake  St. 
El.  R.  Co.  V.  Ziegler,  99  Fed.  114,  129  (1900),  the  court  held  that  it  would  "lend  all 
proper  aid  to  a  plan  of  reorganization  which  is  fair  and  just";  in  Conley  v.  Interna- 
tional Pump  Co.,  237  Fed.  286,  287  (1915),  the  court  denied  the  right  of  the  minority 
to  oppose  a  foreclosure  in  vigorous  terms.  For  language  somewhat  contra,  see  Hol- 
lister  V.  Stewart,  in  N.  Y.  644,  19  N.  E.  782,  790  (1889). 

"  Central  Trust  Co.  v.  Washington  R.  R.,  124  Fed.  813,  818  (1903). 

»8  Blair  v.  St.  Louis  H.  &  K.  R.  Co.,  25  Fed.  232,  233  (1885). 

"  Equitable  Trust  Co.  v.  Western  Pac.  Ry.,  233  Fed.  335,  336  (1916). 
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public  utility  valuation  in  rate  and  eminent  domain  cases,  the 
costly  and  voluminous  engineering  appraisals  necessary  to  ascer- 
tain the  fair  value  of  a  plant,  the  extremely  lengthy  and  technical 
hearings,  the  chances  of  fixing  a  fair  upset  price  seem  negUgible. 
Even  the  earnings  of  the  property  are  no  gmde.  Aside  from  the 
fact  that  to  capitaUze  the  earnings  in  the  case  of  a  public  utility 
is  generally  to  argue  in  a  circle,  the  earnings  of  an  insolvent  cor- 
poration, without  adequate  capital,  are  usually  modified  by  so 
many  circumstances  —  unusual  expenses  of  receivership,  tempo- 
rary difficulties  and  adversities,  need  of  further  expenditures  to 
preserve  the  property  —  as  to  be  of  little  aid.  Again,  it  is^ot  the 
fair  value  of  the  property  that  the  court  should  seek;  it  is  the  fair 
valueat  a  forced  sale,  for  the  bondholders  as  a  class  have  brought 
about  a  foreclosure  and  the  minority  cannot  in  fairness  force  the 
majority  to  consider  the  sale  other  than  a  forced  one.  In  short, 
the  confusion  of  theories,  the  anomalous  conditions,  the  heavy  ex- 
pense and  costly  htigation  involved  in  valuation  proceedings, 
show  clearly  the  reasons  why  the  courts  in  attempting  to  fix  an 
upset  value  have  simply  guessed  wildly  and  reached  some  figure. 

Some  minority  bondholders  of  course  seek  to  obstruct  until 
they  acquire  a  nuisance  value  and  are  bought  out;  others  act  in 
good  faith  and  assert  their  right  not  to  be  forced  to  go  into  a  re- 
organization of  which  they  disapprove.  They  desire  to  get  some 
of  their  money  back  and  seek  to  place  upon  the  majority  bond- 
holders the  obligation  to  repay  them.  Obviously  this  is  unfair;  if 
the  minority  desire  cash  they  can  receive  their  securities  under 
the  reorganization  and  sell  them  on  the  market.  But  they  have  no 
right  to  insist  that  the  majority  should  buy  them  out,  directly  or 
indirectly;  or  to  obstruct  the  majority  in  conserving  and  protect- 
ing the  conmion  security. 

in 

The  advantages  of  enforcing  majority  control  by  refusing  to 
fix  an  upset  price,  are  even  more  apparent  in  the  case  of  a  reor- 
ganization—  indeed  the  usual  reorganization  —  where  there  are 
conflicts  between  the  Hens  of  different  classes  of  bonds.  Frequently 
two  or  more  pubHc  utility  corporations,  each  of  which  has  a  mort- 
gage outstanding  on  its  separate  property,  is  consolidated  into  a 
new  company,  upon  the  assets  of  which  a  new  mortgage,  and  often 
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a  third,  is  placed.  The  deeds  of  trust  securing  the  underlying  bond 
issues  usually  contain  the  conventional  clause,  mortgaging  all  the 
property  thereafter  acquired  by  the  mortgaging  corporations  as 
additional  security  for  the  bonds  issued.  The  new  corporation, 
from  the  proceeds  of  the  new  bonds  issued  by  it,  makes  extensive 
replacements  and  improvements,  and  adds  new  lands  or  equip- 
ment to  the  plant  or  system.  The  underlying  bondholders  claim 
a  first  lien  upon  all  of  the  property  of  the  new  corporation,  includ- 
ing this  after-acquired  property,  and  often  quarrel  among  them- 
selves as  to  their  priorities  thereto;  the  overlying  bondholders 
assert  that  they  hold  a  first  lien  upon  all  the  after-acquired  prop- 
erty. Thus  a  vexed  legal  and  engineering  question  oflFers  a  high- 
road to  fruitless  litigation  and  delay. 

For,  although  the  effect  of  a  clause  mortgaging  after-acquired 
property  is  in  its  nature  clear,  the  precise  property  covered  thereby 
is  often  open  to  doubt.  Where  a  mortgagor  agrees  to  mortgage 
any  property  he  may  acquire  after  the  date  of  the  mortgage,  a 
court  of  equity  will  specifically  enforce  this  contract  to  mortgage, 
and  will  therefore,  without  any  formal  performance  of  the  agree- 
ment to  mortgage,  create  an  equitable  Hen  which  attaches  to  the 
after-acquired  property  so  soon  as  it  comes  into  existence.'*"  But 
will  equity  enforce  this  agreement  against  the  bondholders  of  the 
successor  of  the  mortgaging  corporation  as  to  property  acquired 
by  this  new  corporation?  At  first  glance,  such  a  result  would  seem 
illogical;  but  the  courts  have  gone  to  considerable  lengths  in  hold- 
ing that  this  equitable  lien  attaches  to  property  acquired  by  a 
succeeding  corporation.  The  Supreme  Court  of  the  United  States  ^ 
for  example,  has  held  that  where  the  "A"  railroad  corporation 
surveyed  the  route  for  a  railroad  from  Springfield,  Illinois,  to 
Chicago,  constructing  through  the  "X"  construction  company,  a 
very  small  part  of  the  road,  and  issued  bonds,  secured  by  a  deed 
of  trust  containing  an  after-acquired  clause,  the  lien  of  these  bonds 
would  attach  to  parts  of  the  contemplated  road  built  by  the  "B" 
corporation,  the  successor  of  "A"  and  also  to  other  parts  of  the 
contemplated  road  built  by  the  "C"  corporation,  successor  of 
"B."    The  decision  is  somewhat  confused  by  mesne  conveyances 

*°  See  WiLLiSTON,  Sales  (1909),  168,  also  Samuel  Williston,  "Transfers  of  After- 
acquired  Personal  Property,"  19  Harv.  L.  Rev.  557. 

*^  Wade  V.  Chicago,  Springfield  &  St.  Louis  R.  R.  Co.,  149  U.  S.  327,  341  (1893). 
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through  the  "X"  construction  corporation,  but  the  result  and  the 
reasoning  give  an  unexpected  scope  to  an  after-acquired  clause. 
So,  too,  the  Supreme  Court  of  Maine  ^  has  held  that  bonds  issued 
by  the  "A"  railroad  corporation,  secured  by  a  deed  of  trust  con- 
.  taining  an  after-acquired  clause,  will  prevail  over  the  bond  issue 
of  the  succeeding  "B"  corporation  which  built  part  of  the  road, 
and  over  the  bond  issue  of  the  "C"  corporation,  which  succeeded 
the  "A"  and  "B"  corporations,  even  as  to  broad-gaug^  rolling 
stock  purchased  by  the  "C"  corporation  to  be  used  after  the 
narrow  gauge  "A"  roadway  had  been  replaced  by  a  broad  gauge 
line« 

The  problems  arising  from  an  after-acquired  clause  are  often 
rendered  well  nigh  insoluble  when  there  is  doubt  if  additions  to 
and  extensions  of,  the  original  property,  are  integral  parts  of  the 
property  as  described  in  the  underlying  mortgage,  or  entirely  new 
properties  not  within  the  contemplation  of  the  after-acquired 
clause  of  the  first  mortgage.  The  decisive  factor  in  such  a  situa- 
tion, in  the  case  of  a  public  utility,  would  seem  to  be  the  extent  of 
the  franchise  of  the  original  company.  The  intent  of  the  parties 
to  the  mortgage  as  to  the  precise  property  to  be  covered  by  the 
after-acquired  clause  would,  it  seems,  be  determined  by  the  obliga- 
tion of  the  mortgagor  to  extend  its  service  under  its  franchise.  The 
Supreme  Court  of  the  United  States  has  been  called  upon  to  define 
the  extent  of  a  gas  company's  franchise  with  considerable  nicety.^ 
Unless  this  guide  of  the  profession  of  service  by  the  corporation  is 
accepted,  it  would  seem  difl&cult  to  ascertain  just  what  property, 
other  than  replacements,  the  parties  to  the  mortgage  intended  to 
include  in  the  effect  of  the  after-acquired  clause;  in  the  case  of  a 
private  corporation,  obviously,  this  guide  is  lacking.  Again,  the 
doctrine  of  accession,  where  one  company  adds  pipes  or  rails  to 
the  existing  system  of  the  old  company,  or  the  questions  resulting 
from  the  erection  of  buildings  or  structures  by  the  consolidated 

*2  Hamlin  v.  Jerrard,  72  Me.  62,  68  (1881). 

^  This  same  rule  was  adopted  in  Nat.  Bank  of  Wilmington  &  Brandywine  v.  Wil- 
mington Ry.  Co.,  81  Atl.  70,  73  (Delaware,  1911).  See  language  apparently  c<w/ra, 
Hinchman  v.  Point  Defiance  Ry.  Co.,  14  Wash.  171 ,  44  Pac.  867, 872  (1896) .  See  also  Pull- 
man's Palace  Car  Co.  v.  Mo.  Pac.  Ry.  Co.,  115  U.  S.  587,  594  (1885);  Diggs  v.  Fidelity 
&  Deposit  Co.,  112  Md.  50,  75  Atl.  517,  524  (1910);  New  York  Security  &  Trust  Co.  v. 
Louisville  Eastern  &  St.  Louis  Consol.  R.  Co.,  102  Fed.  382,  393  (1900);  Harris  v. 
Youngstown  Bridge  Co.,  90  Fed.  322,  332  (1898). 

**  Russell  V.  Sebastian,  233  U.  S.  195,  208  (1914)- 
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company  on  land  or  under  franchises  originally  held  by  the  mort- 
gaging company,^  further  complicate  the  situation.  The  uncer- 
tainty of  the  scope  of  an  after-acquired  clause,  when  the  mortgag- 
ing company  has  transferred  its  assets,  therefore,  is  the  greatest 
limitation  upon  its  effectiveness;  yet,  in  the  cases  discussed  before, 
the  courts  seem  to  have  ignored  that  difficulty. 

The  engineering  problems  involved  in  segregating  a  imified  prop- 
erty so  as  ta  ascertain  the  extent  of  the  conflicting  liens,  and  the 
difficulty  of  tearing  the  property  apart  in  order  to  give  each  class 
of  lien-holders  their  strict  rights  —  if  equity  will  so  do  —  can 
scarcely  be  exaggerated.  The  necessity  of  this  has  been  recog- 
nized by  the  Supreme  Court  of  the  United  States^  where  the 
court  held  that  this  controversy  as  to  priority  of  liens  should  be 
transferred  from  the  property  to  the  equitable  fund  received  from 
the  sale  of  the  properties.  Yet  a  new  company,  as  a  banking 
problem,  cannot  be  organized  effectively  if  its  ownership  is  to  be 
the  subject  of  litigation.  Such  a  question  as  this  offers  minority 
bondholders  a  chance  to  keep  the  property  in  litigation  for  years. 
The  technical  legal  rights  of  dissenting  overlying  bondholders,  if 
carefully  examined,  appear  well-nigh  unassailable.  A  reorganiza- 
tion plan,  establishing  a  compromise  delimitation  of  the  extent  of 
each  mortgage  lien,  approved  by  the  majority  of  the  bondholders 
of  each  class,  could  always  be  forced  upon  the  minority  if  the 
court  refused  to  fix  an  upset  price.  A  minority  bondholder  would 
not  be  inclined  to  Utigate  over  the  apportionment  of  an  equitable 
fund  if  that  fund  be  so  small  as  to  make  his  share  insignificant. 
He  would  prefer  to  abide  by  the  reorganization  plan.  And  since 
it  is  difficult  to  conceive  of  any  constitutional  right  in  a  minority 
bondholder  to  have  an  upset  price  fixed,  and  since  he  can  share 
with  the  majority  on  an  equal  footing,  such  procedure  would  be  a 
happy  means  of  preventing  litigation,  and  thereby  facihtating  a 
reorganization.  Otherwise,  if  a  minority  bondholder  has'^a  right  to 
have  an  adequate  upset  price  fixed,  he  can  insist  upon  having  the 
property  for  which  the  price  is  to  be  fixed  ascertained,  and  that 
means  a  heyday  of  Htigation. 

<5  See  Toledo,  Delphos  &  Burlington  R.  R.  Co.  v.  Hamilton,  134  U.  S.  296,  297 
(1890). 

«  First  National  Bank  of  Cleveland  v.  Shedd,  121  U.  S.  74,  85  (1887). 
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IV 

In  what  is  perhaps  the  most  vexed  and  unsatisfactory  phase 
corporate  reorganization  —  the  participation  of  stockholders  of 
the  insolvent  corporation  in  the  reorganization  —  the  theory 
of  majority  control  seems  to  offer  the  only  solution.  The  most 
pressing  problem  confronting  a  reorganization  committee  is, 
usually,  that  of  new  funds  to  meet  current  expenses,  and  to  pro- 
vide for  necessary  improvements  and  replacements.  The  con- 
ventional way  of  raising  new  money,  as  approved  by  the  Supreme 
Court  of  the  United  States,^^  is  to  make  the  old  bondholders  stock- 
holders in  the  new  corporation  and  to  issue  new  first  mortgage 
bonds.  Often,  such  a  plan  cannot  be  forced  upon  the  old  bond- 
holders, or  will  not  produce  enough  money.  The  source  of  hope, 
then,  is  usually  the  old  stockholders.  Stockholders  generally  show 
a  startling  sporting  propensity,  and  are  willing  to  stand  an  assess- 
ment, and  advance  new  funds,  rather  than  lose  forever  what 
slender  hopes  they  may  have.  Yet,  the  Supreme  Court  of  the 
United  States  has  placed  such  indistinct  limitations  upon  the  par- 
ticipation of  stockholders  in  a  reorganization  that  it  is  diflScult  to 
tell  from  the  authorities  what  may  or  may  not  be  done. 

In  the  Monon  case  ^^  the  Supreme  Court  of  the  United  States 
first  considered  the  "novel  and  important"  ^^  question  of  the 
participation  of  a  stockholder  in  a  reorganization.  Here  a  general 
creditor  sought  to  set  aside  a  decree  of  foreclosure  and  sale  on  the 
ground  that  the  bondholders  and  stockholders  of  the  railroad  had 
consummated  a  scheme  wherein  they  colluded  to  defeat  all  general 
creditors  by  foreclosing  the  mortgage  of  the  bondholders;  in  other 
words,  the  scheme  of  reorganization,  under  the  foreclosure,  pro- 
vided no  place  at  all  for  the  unsecured  creditors,  but  did  allow  the 
stockholders  to  participate.  The  court  held  that  the  property  was 
a  trust  fund  for  the  benefit  of  all  creditors,  and  that  a  scheme 
whereby  one  class  of  creditors  was  allowed  nothing,  and  the  stock- 
holders still  retained  an  interest  in  the  property,  could  not  be 
tolerated. 

"  Shaw  V.  Railroad  Co.,  100  U.  S.  605,  612  (1879).  See  also  Ginty  v.  Ocean  Shore 
R.  R.  Co.,  172  Cal.  31,  155  Pac.  77,  79  (1916). 

**  Louisville  Trust  Co.  v.  Louisville,  etc.  Ry.  Co.,  174  U.  S.  674,  681  (1899). 
**  See  opinion  Justice  Brewer  in  the  Monon  case,  supra. 


5o8  HARVARD  LAW  REVIEW 

The  Monon  case  was  followed  by  the  famous  Boyd  case  ^°  which 
offers  a  still  more  serious  and  perplexing  menace  to  most  reorgan- 
ization plans.  The  most  striking  danger  in  the  doctrine  of  this 
case  arises  not  merely  from  the  uncertainty  it  left  as  to  the  right 
of  stockholders  to  participate  in  a  reorganization,  but  rather  from 
the  fact  that  the  court  held  that,  although  Boyd,  an  unsecured 
creditor,  brought  his  suit  to  upset  the  foreclosure  sale,  and  the 
reorganization  thereunder,  by  subjecting  the  property  of  the  rail- 
road company  to  a  hen  for  his  claim,  nine  years  after  the  fore- 
closure sale  had  been  confirmed  by  the  court,  nevertheless  he 
could  prevail.  To  be  sure,  the  long  litigation  in  a  collateral  suit 
that  Boyd  had  been  forced  to  undergo  in  order  to  establish  his 
claim  probably  meant  that  the  statute  of  limitations  had  not  nm, 
or  that  he  was  not  barred  by  laches;  nevertheless  the  case  holds 
that  so  long  as  a  reorganization  contains  a  flaw  it  can  never  be 
considered  the  basis  of  fixed  rights,  regardless  of  foreclosures  or 
confirmations  of  sales  by  solemnly  entered  decrees  of  the  court.^* 
Surely  such  is  a  deplorable  rule;  it  arises  from  the  fact  that  the 
courts  view  foreclosure  sales  as  devices  and  will  not  be  boimd  by 
them.    The  court  said  in  the  Boyd  case:  ^^ 

"But,  of. course,  such  a  transfer  by  stockholders  from  themselves  to 
themselves  cannot  defeat  the  claim  of  a  non-assenting  creditor.  As 
jEgainst  him  the  sale  is  void  in  equity,  regardless  of  the  motive  with 
/which  it  was  made.  For  if  such  contract  reorganization  was  consum- 
mated in  good  faith  and  in  ignorance  of  the  existence  of  the  creditor,  yet 
when  he  appeared  and  established  his  debt  the  subordinate  interest  of 
the  old  stockholders  would  still  be  subject  to  his  claim  in  the  hands  of 
the  reorganized  company.  Cf.  San  Francisco,  b°  N.  P.  R.  R.  v.  Bee, 
48  Calif.  398;  Grenell  v.  Detroit  Gas  Co.,  112  Mich.  70.  There  is  no 
difference  in  principle  if  the  contract  of  reorganization,  instead  of  being 
effectuated  by  private  sale,  is  consummated  by  a  master's  deed  imder  a 
consent  decree." 

The  plan  involved  in  the  Boyd  case,  whereby  the  Northern 
Pacific  Railway  Company  was  reorganized,  proceeded  upon  the 
theory  that  the  bondholders  owned  the  property  and  could  do  as 
they  chose  with  it.    Thus  no  provision  was  made  for  a  large  float- 
so  Northern  Pac.  Ry.  v.  Boyd,  228  U.  S.  482,  498  (1913). 
^1  See  Cook,  on  Corporations,  7  ed.,  §  849. 
**  Northern  Pac.  Ry.  v.  Boyd,  228  U.  S.  482,  502  (1913). 
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ing  debt;  but  the  stockholders,  both  common  and  preferred,  were 
given  stock  in  the  new  company,  upon  condition  that  they  paid 
a  heavy  assessment.  Some  eleven  million  dollars  were  raised  in 
this  way,  and  it  was  admitted  that  this  money  was  essential  and 
served  as  the  basis  of  the  prosperity  of  the  new  company.  The 
unsecured  creditors  sought  to  defeat  the  foreclosure  plan  because 
they  were  excluded  and  the  stockholders  were  not,  but  the  Cir- 
cuit Court  held,  in  a  decision  from  which  no  appeal  was  taken, 
that,  since  the  assets  were  insufficient  to  pay  the  mortgage  debt, 
the  unsecured  creditors  had  no  claim  to  the  property,  and  that,  in 
as  much  as  the  bondholders,  in  reality  owned  the  property,  they 
could  donate  an  interest  to  whomsoever  they  chose,  including  the ' 
stockholders.^  The  Supreme  Court  held  however,  years  later,  in 
the  Boyd  case,  four  judges  dissenting,  that  it  was  illegal  to  allow  / 
the  stockholders  to  participate  when  an  unsecured  creditor  like 
Boyd  had  received  nothing,  and  that  Boyd's  claim  was  a  lien  upon 
the  property  purchased  "subject,  however,  to  the  mortgages  placed 
thereon."  This  decision  in  the  Boyd  case  was  recently  followed  by 
the  court  in  an  unsatisfactory  opinion  written  by  Mr.  Justice 
Holmes,  who  had  dissented  from  the  Boyd  case.^ 

Certain  conclusions  can  be  drawn  from  the  doctrine  of  the  Boyd 
case,  aside  from  the  menace  of  allowing  the  court  to  set  aside  con- 
sent foreclosure  decrees  at  any  time,  which  will  aid  one  in  ascer- 
taining the  real  problem  involved.  It  must  be  admitted,  first, 
that  it  is  unfortunate  and  undesirable  rigorously  to  prevent  bond- 
holders from  allowing  stockholders  to  participate  in  a  reorganiza- 
tion where  all  the  creditors  cannot  be  paid  in  full,  thus  making  it 
impossible  to  get  money  from  the  stockholders.  Secondly,  it  would 
seem  clear  that  the  basis  of  the  decision  in  the  Boyd  case  that  the 
court  cannot  tolerate  the  participation  of  stockholders  in  a  plan 
of  reorganization  where  a  class  of  creditors  are  coldly  and  com- 
pletely barred  is  just.     The  fundamental  rule  that  debtors,  i.  e. 

«  Paton  V.  Northern  Pac.  Ry.  Co.,  85  Fed.  838,  839  (1896). 

"  Kansas  City,  So.  Ry.  Co.  v.  Guardian  Trust  Co.,  240  U.  S.  166,  174  (1916). 
The  decisions  of  the  lower  Federal  Courts  following  the  Boyd  case  cast  little  light 
upon  the  problem.  See  Mechanics  &  Metals  Nat.  Bank  v.  Howell,  207  Fed.  973, 
983  (1913);  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed.  696,  708  (1913); 
Equitable  Trust  Co.  v.  United  Box  Board  &  Paper  Co.,  220  Fed.  714,  719  (1915); 
Western  Union  Tel.  Co.  v.  United  States  &  Mexican  Trust  Co.,  221  Fed.  545,  550 
(1915)- 
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stockholders,  must  not  defeat  the  just  claims  of  their  creditors, 
directly  or  indirectly,  cannot  be  violated.  To  the  argument  that 
the  bondholders  own  the  property  and  can  donate  it  to  whom  they 
choose,  the  answer  is  clear.  Whether  or  not  the  bondholders  own 
the  property  depends  upon  the  valuation  fixed  upon  the  property 
by  the  court,  an  unsatisfactory  guess  upon  which  no  rule  should  be 
based.  In  other  words,  here  again  arises  the  question  of  the  upset 
price,  the  folly  of  a  court  attempting  to  put  a  special  price  upon  a 
special  kind  of  property,  for  which  there  is"  no  market  value,  where 
no  opportunity  is  afforded  even  to  ascertain  the  facts  of  value  in- 
volved. This  truth  involving  a  rejection  of  the  value  of  an  upset 
price,  was  cogently  stated  by  Mr.  Justice  Lamar  who  delivered 
the  opinion  of  the  court:  ^^ 

"The  invalidity  of  the  sale  flowed  from  the  character  of  the  reorgani- 
zation agreement  regardless  of  the  value  of  the  property,  for  in  cases 
like  this,  the  question  must  be  decided  according  to  a  fixed  principle, 
not  leaving  the  rights  of  the  creditors  to  depend  upon  the  balancing  of 
evidence  as  to  whether,  on  the  day  of  sale  the  property  was  insuflficient 
to  pay  prior  encumbrances.  The  facts  in  the  present  case  illustrate  the 
necessity  of  adhering  to  the  rule.  The  railroad  cost  $241,000,000.  The 
lien  debts  were  $1 57,000,000.  The  road  sold  for  $61 ,000,000,  and  the  pur- 
chaser at  once  issued  $190,000,000  of  bonds  and  $155,000,000  of  stock  on 
property  which  a  month  before,  had  been  bought  for  $61,000,000." 

Some  equitable  middle  ground  should  be  found  reconciling,  or 
at  least  dehmiting,  these  two  elements.  In  the  Guardian  Trust 
Company  case  ^^  the  court  indicated  its  desire  to  reach  some  fair 
result  in  solving  this  problem,  Mr.  Justice  Holmes  saying:  " 

"  In  short  while  it  is  true  that  reorganization  plans  often  would  fail  if 
the  old  stockholders  could  not  be  induced  to  come  in  and  to  contribute 
some  fresh  money,  and  that  the  necessity  of  such  arrangements  should 
lead  Courts  to  avoid  artificial  scruples,  still  we  are  not  prepared  to  say 

"  Northern  Pac.  Ry.  v.  Boyd,  228  U.  S.  482,  507  (1913). 

"  In  Kansas  City  So.  R.  Co.  v.  Guardian  Trust  Co.,  240  U.  S.  166,  176  (1916), 
Mr.  Justice  Holmes  uses  the  following^  language:  "It  is  essential  to  inquire  whether 
the  appellant  {i.  e.  the  reorganized  corporation),  received  any  such  property,  that  is, 
whether  it  got  by  the  foreclosure  more  than  enough  to  satisfy  the  mortgage,  which 
was  a  paramount  lien."  This  might  indicate  that  the  court  was  inclined  to  regard 
the  fixing  of  an  upset  price  as  the  solution  of  the  difficulty.  See  Paul  D.  Cravath, 
"Reorganization  of  Corporations,"  in  Stetson,  Lynde,  et  al.,  Some  Legal  Phases 
OF  Corporate  Financing,  Reorganization  and  Regulation,  198. 

"  240  U.  S.  166,  178  (1916). 
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that  the  Court  of  Appeals  was  wrong  in  finding  that  there  had  been  a 
transgression  of  the  well  settled  rule  of  equity  in  this  case,  or  that  it 
went  further  than  to  see  that  substantial  justice  should  be  done." 

And  in  the  Boyd  case  the  court  suggests  the  proper  course  to  be 
followed.^^ 

"This  conclusion  does  not,  as  claimed,  require  the  impossible  and 
make  it  necessary  to  pay  an  unsecured  creditor  in  cash  as  a  condition  of 
stockholders  retaining  an  interest  in  the  reorganized  company.  His 
interest  can  be  preserved  by  the  issuance,  on  equitable  bonds,  of  income 
bonds  or  preferred  stock.  If  he  declines  a  fair  offer  he  is  left  to  protect 
himself  as  any  other  creditor  of  a  judgment  debtor,  and,  having  refused 
to  come  into  a  just  reorganization,  could  not  thereafter  be  heard  in  a 
court  of  equity  to  attack  it.  If,  however,  no  such  tender  was  made  and 
kept  good  he  retains  the  right  to  subject  the  interest  of  the  old  stock- 
holders in  the  property  to  the  payment  of  his  debt.  If  their  interest  is 
valueless,  he  gets  nothing.  If  it  be  valuable,  he  merely  subjects  that 
which  the  law  had  originally  and  continuously  made  liable  for  the  pay- 
ment of  corporate  liabilities." 

In  brief,  if  the  plan  of  organization  provides  a  place  for  unsecured 
creditors  whereby  such  creditors  are  partly  or  slightly  paid,  in 
cash  or  bonds,  or  allowed  stock,  even  inferior  to  that  of  the  old 
stockholders  who  advance  money  to  the  new  company  and  can  be 
given  a  priority  because  of  that  reason,  and  if  a  majority  of  the 
unsecured  creditors  accept  this  offer,  and  the  dissenting  unsecured 
creditors  are  given  an  equal  opportunity  to  participate,  can  the 
minority  object?  Such  a  plan,  it  would  seem,  would  contain  the 
"fair  offer"  in  a  "just  reorganization"  of  which  the  court  speaks 
in  the  Boyd  case.  It  would  be  fair  to  all  because  all  classes  of 
creditors  would  be  provided  for;  it  would  allow  stockholders  to 
participate;  and  thus  tlie  conditions  of  the  decision  in  the  Boyd 
case  would  be  met,  and  conveniences  of  financing  not  precluded. 
In  other  words,  if  the  majority  of  the  class  excluded,  or  relegated 
to  a  position  inferior  to  the  participating  stockholders,  consent  and 
the  plan  is  not  oppressive  or  unfair,  can  the  minority  of  this  class 
object?  And  must  not  the  reorganization  committee  provide  in 
some  way  for  these  creditors  as  a  class? 

If  the  majority  of  creditors  should  demand  full  payment  of 
their  claims,  and  should  refuse  to  accept  a  plan  of  reorganization 


"  Northern  Pac.  Ry.  v.  Boyd,  228  U.  S.  482,  508  (1913). 
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which  provides  for  part  payment  of  unsecured  creditors,  and  also 
allows  stockholders  to  participate,  the  court  must,  it  seems,^^  re- 
fuse to  allow  stockholders  to  participate,  unless  the  class  of  creditors 
is  unusually  small  and  is  acting  with  bad  faith  in  reliance  upon 
their  nuisance  value.  Then  equity  should,  on  elementary  prin- 
ciples, refuse  relief,  exclude  the  class,  and  refuse  to  fix  an  upset 
price.  The  majority  of  any  class  of  security  holders  almost  always 
will  act  reasonably  in  order  to  preserve  the  property;  the  danger 
arises  from  an  unreasonable  minority.  Such  is  the  theory  upon 
which  the  English  Acts  providing  for  arrangements  are  based; 
the  soimdness  of  this  theory  is  shown  in  actual  reorganization 
experience. 

In  the  Boyd  case  the  reorganization  committee  did  acquire 
$14,000,000  of  the  unsecured  claims;  at  what  discount  it  does  not 
appear.  In  the  Guardian  Trust  case,  a  fund  has  been  provided  to 
buy  in  unsecured  claims  and  many  had  been  acquired.  These 
facts  indicate  sharply  the  necessity  of  the  rule  of  fair  majority 
control  urged  herein.  Obviously  for  a  reorganization  committee 
to  arrogate  to  itself  the  right  of  paying  off  some  unsecured  creditors 
in  part  or  whole,  —  or  even  the  majority  of  the  unsecured  creditors, 
—  and  to  ignore  the  rest,  as  was  done  in  the  Boyd  case,  for  ignored 
and  dissatisfied  creditors  brought  the  suit  in  the  Paton  case,®"  is 
an  act  of  oppression.  Merely  to  provide  a  fund,  which  can  be  with- 
drawn, for  the  purpose  of  buying  in  unsecured  claims,  is  not  enough; 
all  classes  must  be  given  definite  legal  rights.  The  majority  should 
control  only  where  the  plan  is  a  fair  one;  and  even  then  the  majority 
of  all  classes  of  bondholders  and  unsecured  creditors  must  consent 
and  the  plan  be  open  to  all  on  an  equality. 

Again,  the  court  was  right  in  holding  as  it  did  in  the  Boyd  case 
that  the  fact  that  Boyd  did  not  appear  at  the  time  of  the  fore- 
closure sale  did  not  mean  that  the  decree  foreclosed  his  rights  as 
would  be  true  in  the  case  of  an  ordinary  foreclosure  sale  where  all 

*'  For,  unless  the  rule  that  debtors  shall  not  prevail  over  creditors  is  to  be  regarded 
lightly,  stockholders,  where  creditors  are  not  paid  in  full  and  a  majority  of  these 
creditors  fairly  refuse  to  accept  a  plan  for  the  participation  of  stockholders,  cannot 
participate.  The  only  alternative  is  to  allow  an  additional  privilege  to  the  reorganizers 
and  to  extend  them,  in  case  they  caimot  get  the  consent  of  a  majority  of  the  xmse- 
cured  creditors,  the  right  to  prove  that  the  objecting  creditors  are  unfair  because  of 
the  value  of  the  property  regardless  of  their  motives.  This  theory,  of  course,  depends 
•upon  an  upset  price  and  seems  too  uncertain  to  be  adopted. 

•»  Paton  V.  Northern  Pac.  R.  R.,  85  Fed.  838,  839  (1896). 
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creditors  are  forever  barred  by  the  sale.  Foreclosure  sales  as  such 
in  aid  of  reorganization  are  merely  devices.  They  should  be  con- 
sidered a  jBinal  adjustment  of  all  rights,  as  is  done  in  England,  only 
if  they  result  in  a  complete  and  just  financial  structure  erected 
under  the  supervision  of  the  chancellor.  Non-appearing  security 
holders  of  all  classes  must  be  provided  for.  Their  securities  in  the 
new  company  must  be  kept  ready  for  them  for  a  reasonable  time. 
No  reorganization  committee  fails  to  provide  for  a  bondholder 
whose  whereabouts  is  unknown;  the  same  rule  should  be  observed 
in  the  case  of  unsecured  creditors.  To  be  sure  there  is  no  certain 
means  of  ascertaining  the  amount  of  unsecured  claims;  hence  a 
contingent  fund  must  be  set  aside  to  pay,  or  provide  securities 
for,  these  claims  as  they  appear.  There  might  be  a  theoretical 
difficulty  in  getting  the  consent  of  the  majority  of  a  class  the  ex- 
tent of  which  is  unknown;  yet  those  creditors  who  fail  to  use  due 
dihgence  in  appearing,  after  reasonable  notice  by  pubhcation,  can 
well  be  ignored  so  far  as  voting  is  concerned.  If  this  method  of 
majority  control  under  a  plan,  providing  for  all  parties,  and  ap- 
proved by  the  court,  is  followed,  then  a  foreclosure  in  aid  of  re- 
organization can  well  be  considered  final  by  the  courts;  the  menace 
of  the  Boyd  case  in  holding  that  a  foreclosure  decree  can  be  opened 
at  any  time,  is  therefore  avoided. 

In  short,  majority  control  of  all  security  holders  under  a  fair 
plan  of  reorganization  providing  for,  and  open  to  all  security 
holders,  appears  to  offer  a  sound  solution  of  the  difficulties  arising 
from  the  doctrine  of  the  Boyd  case. 


How  can  majority  control  under  a  fair  plan  be  provided  for, 
assuming  that  the  courts  will  not  readily  establish  such  a  doctrine 
in  its  full  scope?  Provisions  in  the  deed  of  trust  are  usually  relied 
on.  Deeds  of  trust,  as  now  drawn  up,  are  voluminous  and  won- 
derful documents;  yet  the  conventional  provisions  as  to  majority 
control  found  therein  are  open  to  grave  criticism  and  seem  futile 
and  useless.  In  the  first  place,  unless  the  courts  favor  majority 
control  they  will  not  be  bound  by  any  covenants  in  the  mortgage 
which  seem  to  them  oppressive,  any  more  than  they  will  in  the 
case  of  oppressive  covenants  in  an  ordinary  mortgage.     Again, 
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general  grants  of  power  to  the  majority  will  be  construed  closely, 
because  of  uncertainty  and  because  of  the  nature  of  the  relation- 
ship involved.  No  careful  lawyer  drawing  a  deposit  agreement, 
whereby  securities  are  to  be  deposited  with  a  committee  effecting 
a  reorganization,  fails  to  insert  an  express  and  concrete  power  to 
do  everything  possible ;  ^^  yet  general  clauses  in  the  case  of  deeds  of 
trust  giving  the  majority  general  powers  are  usually  relied  upon. 

Thus,  the  conventional  provision  providing  for  a  meeting  of 
the  bondholders,  or  their  consent  thereto  in  writing,  and  binding 
the  minority  absent  or  present,  to  do  anything  the  majority  de- 
cide upon,  so  far  as  reorganizations  are  concerned,  appears  to  miss 
the  mark.  An  effort  has  been  made  to  show  that  majority  con- 
trol is  not  the  sole  essential  of  a  reorganization;  the  plan  pro- 
vided must  be  a  fair  one,  and  a  means  must  be  afforded  of 
determining  that  the  plan  is  fair.^^  Surely  the  majority  cannot 
draw  up  the  plan,  accept  it,  and  also  determine  that  it  is  fair.  Re- 
organizations, since  they  involve  large  property  rights,  absent  par- 
ties, and  also  represent  a  fundamental  change  in  the  nature  of  the 
corporation,  and  since  the  public  interests  are  often  concerned, 
should  be  carried  out  publicly  under  the  protection  and  guidance 
of  a  court  as  is  done  in  England.  And  it  seems  clear  that  the 
courts  will  not  allow  general  provisions  in  a  deed  of  trust  to  de- 
prive them  of  this  duty.  Definite  provisions  can  well  be  inserted 
in  a  deed  of  trust  providing  that,  upon  default  of  the  mortgagor 
corporation,  the  trustee  must  propose,  or  accept  at  the  request  of 
two  thirds  of  the  security  holders  of  all  classes,  a  fair  plan  of  re- 
organization providing  for  and  open  to  all  classes  of  security  holders; 
that  upon  the  written  consent  of  a  majority  of  each  class,  and  de- 
termination of  the  court  before  whom  the  foreclosure  is  pending 
that  the  plan  is  fair  to  all  security  holders,^  each  and  every  bond- 
holder surrenders  all  rights  to  have  an  upset  price  fixed,  and  agrees 
to  accept  securities  under  the  reorganization,   similar  to  those 

'^  See,  as  to  the  dangers  of  general  provisions.  United  Water  Works,  Limited  v, 
Omaha  Water  Co.,  164  N.  Y.  41,  58  N.  E.  58,  59  (1900);  Short,  Railway  Bonds  & 
Mortgages  (1897),  §  28. 

*2  See  Cook  on  Corporations,  7  ed.,  §  833. 

^  Possibly  it  is  difficult  to  confer  jurisdiction  upon  a  court  to  determine  a  condition 
precedent  —  the  fairness  of  the  plan.  Yet  the  court  shoiild  void  the  surrender  of  the 
right  to  fix  an  upset  price  if  the  plan  is  fraudulent  or  oppressive.  Thus  the  result  is 
the  same. 
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accepted  by  the  majority  creditors,  in  satisfaction  of  all  rights.  In 
short  the  vital  and  determining  feature  of  a  reorganization  is  the 
fixing  of  an  upset  price;  definite  provisions  should  be  made  for  the 
surrender  of  that  right  where  the  plan  is  fair  to  all  concerned. 
Such  a  provision  is  essential;  the  failure  of  deeds  of  trust  to  pro- 
vide for  the  relinquishment  of  this  right  to  have  an  upset  price 
fixed  is  indeed  startling. 

This  phase  of  corporation  law,  however,  should  not  be  left  to 
the  parties  to  agree  upon  and  codify  as  part  of  their  contract. 
Like  other  phases  of  corporation  law,  where  certainty  and  defi- 
niteness  of  rights  are  vital,  the  subject  is  peculiarly  one  requiring 
codification  by  statute.^  A  short  section  added  to  the  corpo- 
ration laws  of  the  various  states,  and  especially  to  the  Federal 
Judicial  Code,  would  complete  our  statutory  corporation  law 
and  do  much  to  establish  the  value  and  safety  of  corporate  securi- 
ties.®^ Possibly  arguments  for  such  an  improvement  in  the  law  are 
visionary;  yet  the  codification  of  other  branches  of  corporation 
law,  and  the  improvements  by  statute  in  England,  afford  groimd 
for  hope. 

Samuel  Spring. 

Boston,  Mass. 

•*  Kentucky  has  a  statute  in  force  enacted  in  1896  which  follows  the  English  pro- 
cedure and  requires  the  minority  to  assent  without  the  intervention  of  a  foreclosure. 
To  avoid  constitutional  difficulties,  the  act  provides  that  contract  rights  arising  before 
the  passage  of  the  act  are  not  to  be  afifected  thereby.  (Kentucky  Statutes,  Car- 
rol, 1915,  §  771.)  No  other  state,  evidently,  has  passed  such  a  statute.  See,  gen- 
erally, Short,  Railway  Bonds  &  Mortgages  (1897),  §  878,  note  i. 

**  In  1896,  Mr.  Moorfield  Story,  in  his  address  as  President  of  the  American  Bar 
Association,  discussed  the  Kentucky  statute,  supra,  and  suggested  that  other  states 
adopt  it.  Mr.  Story  trenchantly  pointed  out  the  defects  in  our  law  governing  reorgan- 
ization, describing  the  "  existing  practice,  of  which  the  country  has  had  a  bitter  ex- 
perience within  the  last  few  years  and  of  which  the  railroad  cases  furnish  the  most 
conspicuous  examples."  "  Reorganization  of  Railway  and  Other  Corporations,"  Re- 
port OF  American  Bar  Association  (1896),  Vol.  XIX,  page  240.  His  comments 
are  equally  true  to-day,  twenty-two  years  later. 
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VALUE   OF   THE   SERVICE  AS   A   FACTOR   IN 
RATE   MAKING* 

"'T^HE  reasonableness  of  the   schedule  as  a  whole  depends  as 

-■-    has  been  seen,  upon  whether  it  yields  a  fair  return  to  the 

carrier;"*  yet  "the  requirement  that  no  person  may  be  charged 

^  more  than  a  reasonable  rate  may  be  insisted  upon  although  the 
result  is  that  the  company  does  not  get  a  fair  return  from  its 
schedule  as  a  whole."  ^  Rates  may  be  so  high  as  to  be  "unreason- 
able in  themselves,"  although  the  company  is  "earning  no  more 
than  a  fair  return";  ^  yet  " the  rule  that  a  carrier  should  not  charge 
more  than  the  traffic  can  bear  .  .  .  does  not  impose  upon  a  car- 
rier any  duty  to  carry  traffic  at  a  loss."  ^ 

These  antitheses  are  from  one  work  on  rate  regulation.  It 
contains  more  statements  that  the  cost  of  a  service  outweighs  its 
value  in  determining  rates  than  statements  that  value  outweighs 
cost;  ^  at  one  point  the  author  casts  doubt,  in  terms,  upon  the 
value  test  which  he  repeatedly  lays  down;  ®  in  the  preface  he  ex- 
presses his  "preference  for  cost";  ^  and  he  tells  us  that  "more  and 
more,   the  [Interstate  Commerce]    Commission  has  been    laying 

*  Bruce  Wyman,  2  ed.,  Beale  and  Wyman,  Railroad  Rate  Regulation  (1915), 
§  220. 

*  Ibid.,  §  225. 
»  Ibid.,  §  445. 

*  Ibid.,  §  434. 

'  Cf.  "  It  is  certain  upon  fundamental  principles  that  the  company  cannot  justify 
exorbitant  profits  by  urging  that  the  rates  are  reasonable  in  themselves."   Ibid.,  §  226. 

"Nothing  is  better  established  than  that  the  Commission  may  not  make  the  needs 
of  the  shipp>er  the  basis  of  reasonable  rates."    Ibid.,  §  434. 

"A  railway  may  not  impose  an  imreasonable  rate  merely  because  the  business  of 
the  shipper  is  so  profitable  that  he  can  pay  it."    Ibid.,  §  439. 

*  The  statement  {Ibid.,  §  435)  that  "the  value  of  the  service  to  the  shipper  should 
be  considered,  which  includes  a  consideration  of  the  profit  that  the  shipper  can 
make,"  carries  this  comment:  "The  correctness  of  this  view  may  be  doubted:  at  all 
events,  the  Commission  has  rejected  any  theory  to  the  effect  that  rates  may  be  in- 
creased by  successive  advances,  so  long  as  trafl&c  moves  freely.  But,  on  the  other 
hand,  the  Commission  has  said  repeatedly  that  consideration  must  be  given  to  the 
value  of  the  service  in  determining  reasonableness  of  rates." 

'  Ibid.,  vi,  vii. 

*  I  am  much  indebted  to  the  critical  suggestions  of  my  friend  Professor  Charles 
K.  Burdick,  who  kindly  read  the  manuscript  and  proof. 
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emphasis  upon  the  cost  of  the  service,  as  the  element  to  be  given 
precedence  in  the  determining  of  a  rate."  ^  If  the  book  conveys 
any  net  impression  on  the  subject,  it  is  that,  while  the  criterion  of 
cost  is  gaining  ground  as  against  the  criterion  of  value,  and  should 
for  some  reason  be  preferred  to  it,  value  is  none  the  less  a  criterion 
substantially  coordinate  with  cost,  and  there  is  no  knowing  what 
will  be  done  in  a  particular  case  when  the  two  conflict. 

Is  value  of  the  service,  or  reasonableness  to  the  consumer,  or 
reasonableness  to  the  public  —  anything  other  than  cost  of  the 
service  (and  discrimination)  —  a  factor  in  public-service  rate 
regulation?  If  so,  in  what  relation  does  this  factor,  whatever  it  is, 
stand  to  the  factor  of  cost?  Commissions  and  courts  have  said 
things  as  inconclusive  and  contradictory  as  Mr.  Wyman.  The 
courts  have  long  laid  it  down  that  a  public  utility  is  entitled  to 
"a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience";  ^  that  is,  rates  are  to  be  determined  by  the 
cost  of  the  service,  taking  cost  to  include  not  only  current  out-go 
and  depreciation  but  a  reasonable  return  upon  the  value  of  the 
property  employed.  But  a  great  deal  is  said  about  value  of  the 
service,  reasonableness  to  the  consumer,  and  the  like,  which, 
taken  at  its  face,  conflicts  with  this.  Many  dicta  set  up  value  as  a 
criterion  apparently  coordinate  with  cost,  and  leave  us  to  worry 
over  the  inevitable  conflict.  Thus  the  Interstate  Commerce 
Commission  said  in  191 2: 

"Cost  is  generally  an  important  element  in  arriving  at  a  judgment 
with  respect  to  a  rate.  What  weight  shall  be  given  to  that  element  as 
compared  with  all  the  other  elements  entering  into  a  particular  rate, 
such  as  the  value  of  the  service,  with  its  bundle  of  constituents,  and 
the  various  conditions  surrounding  the  particular  traffic,  is  a  matter 
to  be  decided  in  each  individual  case.  .  .  .  Both  cost  and  value  must 
be  considered  as  well  as  all  other  elements  entering  into  a  rate."  ^^ 

The  same  opinion  speaks  of  *'  the  two  cardinal  principles  of  rate 
making  — the  cost  of  the  service  and  the  value  of  the  service." 
Again  in  1916  the  commission  said,  "The  law  contemplates  that 

*  Bruce  Wyman,  2  ed.,  Beale  and  Wyman,  Railroad  Rate  Regulation  (19 15), 
§  385.  He  adds :  "  ...  Certainly,  the  adequacy  of  the  revenue  for  the  service 
performed  by  the  carriers  must  take  precedence  over  market  conditions  in  deter- 
mining the  reasonableness  of  a  rate." 

'  Smyth  V.  Ames,  169  U.  S.  466,  547  (1898). 

"  Per  Meyer,  Commr.,  in  Boileau  v.  P.  &  L.  E.  R.  R.  Co.,  22  I.  C.  C.  640, 652  (1912). 

\ 
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the  rates  shall  be  just  and  reasonable  to  shipper  and  carrier  alike."" 
Language  of  the  same  sort  has  long  been  used  by  the  Supreme 
Court  of  the  United  States.  In  Smyth  v.  Ames,  Mr.  Justice  Harlan 
said: 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from 
it  for  the  use  of  a  pubUc  highway  than  the  services  rendered  by  it  are 
reasonably  worth."  ^^ 

Speaking  for  the  court  in  1915,  Mr.  Justice  Hughes  said:  "There 
are  many  factors  to  be  considered,  —  differences  in  the  articles 
transported,  the  care  required,  the  risk  assumed,  the  value  of  the 
service  .  .  ."  ^^  Again  in  191 7  the  Supreme  Court  repeated  that 
"the  nature  and  value  of  the  service  rendered  by  the  company 
to  the  public  are  matters  to  be  considered."  ^* 

Another  group  of  dicta  go  further,  and  make  of  value  of  the 
service,  or  reasonableness  to  the  pubhc,  a  criterion  not  merely 
coordinate  with,  but  superior  to,  cost  of  service.  "Reasonable- 
ness relates  to  both  the  company  and  the  customer.  Rates  must 
be  reasonable  to  both,  and,  if  they  cannot  be  to  both,  they  must 
be  to  the  customer."  ^^  "The  rates  must  be  reasonable  to  the 
company,  but  they  must,  in  any  event,  be  reasonable  to  the  pub- 
lic." ^^  Mr.  Robert  H.  Whitten,  in  an  article  on  "Fair  Value  for 
Rate  Purposes,"  uses  closely  similar  language  —  "Reasonable 
compensation  .  .  .  must  be  just  to  the  public  and  should  be  just  to 
the  company;  but  if  it  cannot  be  just  to  both  it  must  in  any  event 
be  just  to  the  pubhc."  " 

Logically,  there  are  two  halves  to  the  proposition  that  cost 
must  give  way  to  value:  rates  must  sometimes  be  fixed  below  cost, 
and  they  must  sometimes  be  fixed  above  it.  They  must  be  fixed 
below  cost  when  the  value  of  the  service  to  the  public  is  less  than 

»i  New  England  Plaster,  41  I.  C.  C.  687,  704  (1916). 

"  169  U.  S.  466,  547  (1898). 

"  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  585,  599  (1915)- 

"  Darnell  v.  Edwards,  244  U.  S.  564,  570  (191 7). 

"  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.,  99  Me.  371,  380,  59  AtL  537, 
540  (1904). 

'*  Southern  Pacific  Co.  v.  Bartine,  170  Fed.  725,  767  (1909). 

"27  Harv.  L.  Rev.  421.  Cf.  Puget  Sound  Electric  Railway  v.  R.  R.  Commission, 
65  Wash.  75,  117  Pac.  739  (1911). 
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the  service  costs  (whatever  that  may  mean),  and  they  must, 
similarly,  be  fixed  above  cost  when  the  value  of  the  service  ex- 
ceeds its  cost.  And  even  from  the  milder  view  that  value  is  a 
rate-making  factor  coordinate  with  cost,  it  would  follow  that,  in 
cases  of  conflict,  rates  must  sometimes  be  fixed  below,  and  some- 
times above,  the  point  of  cost;  for  if,  when  two  requirements  con- 
flict, one  of  them  is  always  to  yield  to  the  other,  the  relation  of 
the  first  to  the  second  is  not  of  equality  but  of  subordination.  To 
say  that  there  can  be  no  conflict  between  the  two  criteria,  be- 
cause that  which  is  reasonable  to  the  producer  is  always  reason- 
able to  the  consumer  also,  is  to  abandon  the  proposition  that  rea- 
sonableness to  the  consumer  counts.  If  vialue,  or  reasonableness 
to  the  consumer,  means  anything  {i.  e.,  anything  independent  of 
cost,  or  reasonableness  to  the  producer),  by  hypothesis  it  must, 
whatever  it  means,  occasionally  conflict  with  reasonableness  to 
the  producer.  To  say  that  cost  is  not  conclusive,  because  value 
also  must  be  given  weight,  but  that  value  is  always  equal  to  cost, 
is  evidently  to  insist  upon  two  names  for  the  same  thing,  to  no 
other  purpose  than  confusion.^^ 

^*  Yet  there  are  advocates  of  a  value-of-the-service  standard  who  say  that  there  is 
commonly  complete  identity  between  value  of  the  service  and  cost  of  the  service: 
between  what  is  reasonable  to  the  public  and  what  is  reasonable  to  the  utility.  Thus 
Mr.  Robert  H.  Whitten,  in  the  article  just  quoted,  says:  "Normally  there  is  no  conflict, 
for  a  rate  that  is  just  to  the  company  is  also  just  to  the  public.  .  .  .  For  the  normal 
successful  pubhc  utility  enterprise  the  reasonable  rate  of  charge  is  the  rate  that  affords 
the  company  a  reasonable,  and  no  more  than  reasonable,  compensation  for  its  entire 
service  to  the  pubhc."  27  Harv.  L.  Rev.  421.  So,  a  federal  court  has  said:  "Gener- 
ally, that  which  is  just,  but  no  more  than  just,  to  the  owner,  ought  to  be  the  equivalent 
of  that  which  is  just,  but  no  more  than  just,  to  the  consumer."  Spring  Valley  Water 
Co.  V.  City  &  County  of  San  Francisco,  165  Fed.  667,  679  (1908).  The  Wisconsin 
Railroad  Commission  agrees:  "Ordinarily  the  rate  of  return  or  the  rates  for  services 
that  are  reasonable  to  the  utility  are  also  reasonable  to  the  consimiers."  4  Wis.  R.  R. 
Com.  625. 

Both  the  Wisconsin  Railroad  Commission  and  Mr.  Whitten  speak  of  an  exception 
to  their  rule  of  identity.  The  Commission  refers  to  the  case  of  "utilities  which  are 
operating  under  such  conditions  that  no  rates  that  can  be  collected  from  the  con- 
simiers would  be  sufficient  to  meet"  expenses,  including  a  fair  return.  But  this  is  no 
exception  to  the  rule  that  cost  alone  governs,  since,  in  this  situation,  rates  are  kept 
below  the  point  of  cost  not  by  considerations  of  the  value  of  the  service  but  because 
it  is  (by  hypothesis)  impossible  to  collect  cost:  not  by  a  rule  of  law  but  by  a  state  of 
fact. 

Mr.  Whitten  says:  "It  is  for  the  most  part  only  in  cases  where  there  has  been  poor 
judgment  in  the  establishment  of  an  enterprise,  or  changed  conditions  have  rendered 
it  inappropriate,  that  a  rate  which  offers  only  a  fair  compensation  to  the  company  is 
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The  questions  then  arise :  Is  it  true  that  rates  may  sometimes  be 
fixed  by  the  state  so  low  as  not  to  cover  the  cost  of  the  service 
(including  a  reasonable  profit),  although  a  rate  which  covers  cost 
is  possible?  Is  it  true  that  they  may  sometimes  be  fixed  by  the 
utility  so  high  that  they  more  than  cover  the  cost  of  the  service 
including  a  reasonable  profit?  In  deahng  with  these  questions,  we 
are  not  concerned,  evidently,  with  the  meaning  of  such  phrases  as 
value  of  the  service,  reasonableness  to  the  consumer,  and  reason- 
ableness to  the  public.  If  the  answer  to  either  question  is  yes, 
something  other  than  cost  must  exist  as  a  criterion  superior  to, 
or  coordinate  with,  cost,  and  it  will  remain  to  inquire  what  that 
criterion  is  —  whether  value  of  the  service  (or  reasonableness  to  the 
pubUc)  or  something  else.  If  the  answer  to  both  questions  is  no, 
no  such  superior  or  coordinate  criterion  exists. 

It  is  assumed  that  the  company  is  passably  performing  its  duty 
to  serve.  If  it  is  not,  there  is  some  suggestion  that  it  should  be 
encouraged  to  do  so  by  denying  it  an  adequate  return  in  the 
meantime.^^ 

Some  cases  which  have  been  treated  as  holding  that  a  rate  need 
not  cover  cost  are  to  be  explained  by  the  doctrine  of  the  fair  value 
of  the  property  employed.  "The  basis  of  all  calculations  as  to 
the  reasonableness  of  rates  to  be  charged  .  .  ,  must  be  the  fair 
value  of  the  property."  ^°  Although  the  sense  in  which  the  courts 
use  the  phrase  "fair  value"  is  less  definite  than  it  should  be,^^  it 
seems  clear  that  the  term  does  not  cover  money  stupidly,  extrava- 
gantly, or  corruptly  spent.  If  a  utility  has  been  seriously  over- 
unjust  to  the  public."  27  Harv.  L.  Rev.  421.  This  also  is  no  true  exception  to  the 
rule  that  cost  alone  governs:  since,  in  this  situation,  rates  either  (i)  are  kept  below 
the  point  of  cost  by  a  state  of  facts  instead  of  a  rule  of  law,  or  (2)  are  not  kept  below 
the  point  of  cost  {i.  e.,  reasonable  return  on  the  fair  value  of  the  property  employed) 
at  all,  but  only  below  the  point  of  return  on  a  higher,  inflated  value.  The  Northern 
Pacific  case  (note  55,  infra)  makes  it  clear  that,  if  there  is  some  rate  which  will  bring 
in  reasonable  cost,  a  utility's  right  to  charge  that  rate  is  quahfied  by  no  considerations 
of  reasonableness  to  the  public. 

"  Re  Union  Traction  Co.,  P.  U.  R.  1918  B,  663  (Ind.  Pub.  Serv.  Com.);  Thorn  v. 
Montgomery  Light  &  Water  Improvement  Co.,  P.  U.  R.  1916  C,  406  (W.  Va.  Pub. 
Serv.  Com.);  In  re  Riverview Telephone  Co.,  P.  U.  R.  1916  B,  442  (Wis.  R.  R.  Com.). 

20  Smyth  V.  Ames,  169  U.  S.  466,  546  (1898). 

21  Cf.  Robert  H.  Whitten,  "Fair  Value  for  Rate  Purposes,"  27  Harv  L.  Rev.  419; 
Robert  L.  Hale,  "The  Supreme  Court's  Ambiguous  Use  of  'Value'  in  Rate  Cases," 
18  Col.  L.  Rev.  208.  * 
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built,  or  its  promoters  have  been  seriously  overpaid,  the  law  does 
not  intend  that  its  customers  shall  be  saddled  with  the  payment 
of  interest  on  the  money  thrown  away.  In  San  Diego  Land  and 
Town  Co.  V.  National  City^"^  the  Supreme  Court  held  that  the 
amount  which  a  plant  had  actually  cost  its  owners  was  not  con- 
clusive of  the  amount  on  which  the  public  must  pay  a  return  — 
the  fair  value  of  the  plant.  The  company  having  complained  that 
the  proposed  rates  would  not  permit  a  reasonable  return  on  the 
cost  of  the  plant,  the  court  said: 

"What  the  company  is  entitled  to  demand,  in  order  that  it  may  have 
just  compensation,  is  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public.  The  property  may 
have  cost  more  than  it  ought  to  have  cost,  and  its  outstanding  bonds 
for  money  borrowed  and  which  went  into  the  plant  may  be  in  excess  of 
the  real  value  of  the  property.  So  that  it  cannot  be  said  that  the  amount 
of  such  bonds  should  in  every  case  control  the  question  of  rates,  although 
it  may  be  an  element  in  the  inquiry  as  to  what  is,  all  the  circumstances 
considered,  just  both  to  the  company  and  to  the  public."  ^ 

San  Diego  Land  and  Town  Co.  v.  Jasper  ^*  lays  down  the  similar 
proposition  that  the  "cost  to  another  company  which  sold  out  on 
foreclosure  to  the  appellant,"  when  "seemingly  inflated  by  im- 
proper charges  .  .  .  and  by  injudicious  expenditures,"  is  a  differ- 
ent thing  from  the  fair  value  of  the  property.  In  Stanislaus  County 
V.  San  Joaquin  Canal  Co.,^  it  appeared  that  expensive  mistakes 
had  been  made  in  organizing  the  company,  and  the  Supreme 
Court  took  this  into  consideration  in  holding  that  a  return  need 
not  be  paid  upon  the  cost  of  the  property;  that  it  was  enough  that 
a  return  was  allowed  upon  its  value.  In  the  recent  case  of  Darnell 
V.  Edwards, ^^  the  court  said  by  way  of  dictum:  "The  circmnstance 
that  a  road  may  have  been  unwisely  built,  in  a  locality  where 

^  174  U.  S.  739,  757,  758  (1899). 

**  The  court  observed  that  the  cost-of-the-property  basis  was  "defective  in  not 
requiring  the  real  value  of  the  property  and  the  fair  value  in  themselves  of  the  services 
rendered  to  be  taken  into  consideration."  Ibid.,  757.  But  the  reference  to  the  value 
of  the  services,  so  far  as  it  suggests  that  rates  might  on  occasion  be  fixed  at  such  a 
point  that  they  would  not  pay  a  return  on  the  fair  value  of  the  property,  was  pure 
dictum,  as  the  court  was  engaged  precisely  in  pointing  out  that,  in  the  case  before  it, 
there  was  no  evidence  that  a  reasonable  return  on  the  fair  value  of  the  property  would 
not  be  furnished  by  the  rates  complained  of. 

"  189  U.  S.  439,  442  (1903). 

»  192  U.  S.  201,  214  (1904).  »  244  U.  S.  564,  570  (1917). 
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there  is  not  siif&cieiit  business  to  sustain  it,  may  be  taken  into 
account." 

This  fair-value  doctrine  explains  the  Arkansas  case  of  Missouri 
Pacific  Railway  v.  Smith,  which  Mr.  Wyman  ^^  relies  on  for  the 
proposition  that  "a  reasonable  rate"  {i.  e.,  evidently,  a  rate  rea- 
sonable to  the  public),  "may  be  insisted  upon  although  the  result 
is  that  the  company  does  not  get  a  fair  return  from  its  schedule  as 
a  whole."  The  case  contains  no  suggestion  that  the  company 
concerned  was  in  danger  of  being  deprived  of  a  fair  return  from  its 
schedule  as  a  whole.  The  court  simply  held  that  the  sum  on  which 
the  company  was  entitled  to  a  reasonable  return  was  the  fair  value, 
and  not  an  improperly  inflated  value,  of  its  property.  It  held  that 
the  railroad's  mere  inability,  under  the  legislative  rates,  to  "pay 
the  interest  upon  its  just  debts  and  the  cost  of  maintaining  and 
operating  its  railroad,"  was  not  fatal  to  the  rates,  because,  for  all 
that  appeared,  the  debts  might  have  been  unreasonably  and  ex- 
travagantly contracted,  and  debts  so  contracted  would  not  con- 
stitute value  upon  which  the  public  could  be  required  to  pay  a 
retvun. 

"Rates  of  transportation  sufficient  to  enable  the  road  to  realize  a  sum 
large  enough  to  defray  current  repairs  and  expenses  and  pay  a  profit 
on  the  reasonable  cost  of  building  the  road  and  equipping  it  ought 
to  be  reasonable.  The  earnings  of  a  road  might  be  sufficient  for  this 
purpose,  and  yet  not  large  enough  to  pay  expenses  and  interest  on  its 
debts."  28 

That  a  company  cannot  always  claim  a  return  on  the  value  of 
property  held  for  future  use  ^^  is  simply  another  illustration  of 
the  principle  that  the  basis  on  which  reasonable  returns  are  cal- 
culated is  the  fair  value  of  what  the  company  is  using  for  the 
pubhc  service,  at  the  time  when  it  is  using  it. 

Clearly,  cases  holding  that  the  fair  value  of  the  property  em- 
ployed is  or  may  be  something  less  than  the  property  cost  do  not 
thereby  hold  that  rates  need  not  provide  a  reasonable  return  on 

^''  Bruce  Wyman,  2  ed.,  Beale  and  Wyman,  Railroad  Rate  Regxilation  (1915), 
§  225. 

**  60  Ark.  221,  242-44,  29  S.  W.  752  (1895). 

The  case  also  involves  the  theory,  now  discredited,  that  a  utility  is  not  entitled  to 
a  reasonable  return  on  every  branch  of  its  business,  but  only  on  its  business  as  a  whole. 

29  Capital  City  Gashght  Co.  v.  Des  Moines,  72  Fed.  829,  845  (1896);  Southern 
Pacific  Co.  V.  Bartine,  170  Fed.  725  (1909). 
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the  fair  value  of  the  property.  To  the  particular  element  of  ex- 
travagant construction  it  would  be  possible  to  give  effect  in  either 
of  two  ways:  by  writing  down  the  value  of  the  property  or  by 
disallowing  a  reasonable  rate  of  return.  So  far  as  this  particular 
element  is  concerned,  therefore,  it  may  not  greatly  matter  that 
what  is  actually  done  is  to  write  down  the  value  of  the  property. 
But  in  many  connections  the  distinction  between  the  two  proc- 
esses is  important.  Suppose  all  the  elements  which  can  be  thought 
to  affect  the  fair  value  of  the  property  have  been  considered,  and 
it  has  been  determined  that  its  fair  value  is  n.  If  it  were  taken 
to  be  the  law  that  rates  need  not  provide  a  reasonable  return,  it 
would  follow  that  a  reasonable  return  on  n  need  not  necessarily 
be  provided;  while  if  the  law  requires  a  reasonable  return  on  the 
fair  value  of  the  property  employed  in  every  case,  then  by  hypoth- 
esis the  company  is  entitled  to  a  return  on  n  regardless  of  all  other 
considerations. 

Unreasonable  operating  expenses,  like  unreasonable  capital 
charges,  are  not  part  of  what  is  meant  by  the  cost  of  the  service. 
The  cost  of  the  service  as  a  rate-making  criterion  means  its 
reasonable  cost.  The  Supreme  Court  has  said,  in  sustaining 
legislative  railroad  rates  against  the  allegation  (which  was  not 
fully  estabHshed)  that  they  did  not  cover  operating  expenses: 

"Of  what  do  these  operating  expenses  consist?  Are  they  made  up 
partially  of  extravagant  salaries;  fifty  to  one  hundred  thousand  dollars 
to  the  president,  and  in  like  proportion  to  subordinate  oflScers?  Surely, 
before  the  courts  are  called  upon  to  adjudge  an  act  of  the  legislature 
fixing  .  .  .  rates  for  railroad  companies  to  be  unconstitutional  .  .  . 
they  should  be  fully  advised  as  to  what  is  done  with  the  receipts  and 
earnings  of  the  company;  for  if  so  advised,  it  might  clearly  appear  that 
a  prudent  and  honest  management  would,  within  the  rates  prescribed, 
secure  to  the  bondholders  their  interest,  and  to  the  stockholders  reason- 
able dividends.  .  .  .It  has  not  come  to  this,  that  the  legislative  power 
rests  subservient  to  the  discretion  of  any  railroad  corporation  which 
may,  by  exorbitant  and  unreasonable  salaries,  or  in  some  other  im- 
proper way,  transfer  its  earnings  into  what  it  is  pleased  to  call  'operat- 
ing expenses.'"  ^° 

This  point  —  that  utilities  are  not  entitled  to  charge  to  the 
public,   as  a  part    of    cost,  the   burden    of    their  own   extrav- 


"*  Chicago  &  Grand  Trunk  Ry.  Co.  v.  Wellman,  143  U.  S.  339,  345,  346  (1892). 
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agance  or  inefficiency  —  has  repeatedly  been  made  by  state  com- 
missions.^^ 

One  class  of  cases  which  seem  or  purport  to  lay  down  as  a  rule 
of  law  that  rates  need  not  always  provide  a  reasonable  return  in- 
volve merely  an  encounter  with  the  fact  that  rates  cannot  always 
produce  such  a  return.  An  increase  of  rates  will  not  always  in- 
crease profits;  if  it  would,  there  would  presumably  be  no  failures 
in  business.  It  may  and  does  occur  that  while  a  given  rate  will 
not  produce  a  reasonable  return,  a  higher  rate,  by  cutting  off 
custom,  would  produce  a  net  return  as  small  or  even  smaller. 
No  rate,  high  or  low,  will  earn  some  companies  a  fair  return,  for 
the  simple  reason  that  there  is  not  a  demand  for  their  product  in 
paying  quantities  and  at  a  paying  price.  Where  this  condition 
exists,  the  enforcement  of  rates  which  produce  an  inadequate 
return  involves  no  theory  that  the  company  is  not  entitled  to  an 
adequate  return,  whether  because  of  a  conflicting  right  in  the 
public  to  a  reasonable  rate  or  for  any  other  reason;  it  involves 
merely  a  recognition  of  the  fact  that  to  charge  the  consumer  more 
in  order  that  the  company  may  earn  less  would  benefit  nobody. 
As  the  Wisconsin  Railroad  Commission  has  said:  "If  the  rates 
are  placed  at  too  high  a  figure,  consumption  wiU  fall  off  and  the 
gain  from  the  high  rate  charges"  is  "likely  to  be  more  than  offset 
by  losses  in  the  number  of  takers."  ^^  In  another  case  the  Wis- 
consin commission  was  obliged  to  fix  rates  at  an  unremunerative 
point  for  the  reason  that  there  was  no  remunerative  point.  Be- 
cause of  the  ease  with  which  water  could  be  got  in  its  locality,  the 
business  of  a  water  company  was  competitive,  and  customers 
simply  would  not  pay  a  rate  high  enough  to  give  the  company  a 
profit.    The  commission  said: 

"The  fact  that  consumers  will  not  pay  a  rate  which  will  enable  the 
utility  to  earn  what  would  ordinarily  constitute  a  reasonable  rate  of 
return  upon  its  property,  may  not  affect  the  justice  of  such  a  charge 
or  the  legal  right  of  the  utility  to  charge  such  rates,  but  the  fact  that  the 
utility  has  a  legal  right  to  a  reasonable  return  upon  its  property  will 

"  Re  Atlantic  County  Electric  Co.,  P.  U.  R.  1918  B,  589,  591  (N.  J.  Board  of  Pub. 
Util.  Commrs.);  Re  Charles  Town  Water  Co.,  P.  U.  R.  1916  D,  725,  733  (W.  Va.  Pub. 
Serv.  Com.).  Cf.  Salisbury  v.  Salisbury  Lt.,  Ht.  &  Pwr.  Co.,  P.  U.  R.  1918  E,  331, 
335  (Md.  Pub.  Serv.  Com.);  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556,  572, 
50  Pac.  633  (1897),  and  note,  52  L.  R.  A.  (n.  s.)  51. 

^  In  re  Manitowoc  Gas  Co.,  3  Wis.  R.  R.  Com.  163,  177  (1908). 
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not  prove  of  much  value  if  it  loses  a  large  part  of  its  business  because 
of  the  presence  of  competition  or  the  inability  of  consumers  to  pay  enough 
to  ensure  the  company  such  a  return."  ^^ 

A  case  before  the  Colorado  Public  Utilities  Commission  in  1916 
illustrates  the  same  point.  The  commission  declined  to  permit 
as  large  an  increase  in  gas  rates  as  the  company  asked  for,  although 
it  expressly  found  that,  at  the  rates  which  were  adopted,  the 
company  would  "not  earn  a  fair  rate  of  return  on  the  present  fair 
value  of  the  gas  properties."  ^^  The  commission  made  use  of  the 
argument  that  the  schedule  the  company  proposed  would  "result 
in  rates  and  charges  exceeding  the  value  of  the  service  rendered";  ^ 
but  no  such  argument  was  necessary  or  pertinent.  For  the  com- 
mission anticipated  that,  at  the  rates  it  prescribed,  the  company's 
income  would  increase,  while  it  found  that 

"in  the  event  permission  should  be  given  ...  to  make  a  schedule  of 
rates  and  charges  which  would"  (theoretically)  "bring  about  a  fair 
rate  of  return  upon  the  present  fair  value  of  the  gas  properties,  such 
schedvile  would  result  in  a  charge  exceeding  the  value  of  the  service 
rendered  and  would  result  in  decreased  revenues  through  consequent  loss 
of  patronage."  ^ 

A  case  decided  in  191 6  in  the  United  States  District  Court  for  the 
district  of  Nevada  involved  a  similar  situation.  At  the  rates 
which  a  water  company  was  charging,  many  consumers  bought 
their  water  from  wagons  instead  of  patronizing  the  company. 
The  court  sustained  a  reduction  of  rates,  although  the  company 
did  not  appear  to  be  making  a  large  return.  It  cited  some  of  the 
dicta  to  the  effect  that  rates  must  not  exceed  the  value  of  the  serv- 
ice, and  undoubtedly  relied  partly  on  the  idea  that  the  water 
was  not  worth  what  was  being  charged  for  it.  But  nothing  turned 
on  that  theory;  for  the  court  did  not  anticipate  that  the  reduction 
in  rates  would  reduce  the  company's  earnings.    It  said,  "the  pre- 

^  In  re  Oconto  City  Water  Supply  Co.,  7  Wis.  R.  R.  Com.  497,  556,  557  (1911). 

Mr.  Robert  L.  Hale,  in  an  article  on  "The  Supreme  Court's  Ambiguous  Use  of 
'Value'  in  Rate  Cases,"  18  Col.  L.  Rev.  208,  210,  cites  these  Wisconsin  cases  and 
observes:  "The  'value  of  the  services'  concept  was  not  needed  to  justify  the  com- 
mission in  the  situation  described,  as  it  must  be  quite  clear  that  the  company  is  de- 
prived of  nothing  at  all  when  its  rates  are  kept  down  to  the  point  where  they  yield  the 
utmost  net  earnings  comjnercially  possible." 

"  Re  Colorado  Springs  Light,  Heat,  &  Power  Co.,  P.  U.  R.  1916  E,  650,  658. 

»  Ibid.,  657. 

"  Ibid.,  659. 
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vailing  rates  exceed  the  reasonable  worth  of  the  services  rendered 
and  unduly  discourage  consumption  of  water."  "Lower  rates 
should  at  least  be  fairly  tested."  ^^  In  each  of  these  cases  the 
tribunal  treated  with  respect,  and  believed  that  it  applied,  the 
theory  that  rates  must  not  exceed  the  value  of  the  service,  but  in 
neither  was  that  theory  at  all  necessary  to  the  result. 

There  remain  an  abundance  of  dicta  that  rates  may  sometimes 
be  fixed  below  cost.  These  examples  from  the  United  States 
Supreme  Court  are  much  quoted: 

"We  do  not  wish  to  be  understood  as  laying  down  as  an  absolute 
rule,  that  in  every  case  a  failure  to  produce  some  profit  to  those  who 
have  invested  their  money  in  the  building  of  a  road  is  conclusive  that 
the  tariff  is  unjust  and  unreasonable.  .  .  .  There  may  be  circumstances 
which  would  justify  such  a  tariff."  ^^  "The  public  cannot  properly  be 
subjected  to  unreasonable  rates  in  order  simply  that  stockholders  may 
earn  dividends."  ^^  "It  would  not  ...  be  claimed  that  the  railroads 
could  in  all  cases  be  allowed  to  charge  grossly  exorbitant  rates  as  com- 
pared with  rates  paid  upon  other  roads  in  order  to  pay  dividends  to 
stockholders.  .  .  .  The  rule  stated  in  Smyth  v.  Ames  .  .  .  that  the 
railways  are  entitled  to  a  fair  return  upon  the  capital  invested  .  .  . 
might  not  justify  them  in  charging  an  exorbitant  mileage  in  order  to 
pay  operating  expenses,  if  the  conditions  of  the  country  did  not  permit 
it."  ^^ 

These  sayings  are  all  frankly  dicta.  In  San  Diego  Land  and  Town 
Co.  V.  National  City,^^  the  court  in  sustaining  rates  of  which  the 
company  complained  spoke  of  the  original-cost  basis  for  comput- 
ing proper  returns  as  "defective  in  not  requiring  the  real  value 
of  the  property  and  the  fair  value  in  themselves  of  the  services 
rendered  to  be  taken  into  consideration";  but,  as  there  is  nothing 
in  the  case  to  suggest  that  the  rates  of  which  the  court  approved 
would  yield  less  than  a  reasonable  return  on  the  fair  value  of  the 
property,  the  intimation  that  rates  must  in  any  event  be  kept 
down  to  the  "fair  value  in  themselves  of  the  services  rendered" 
is  another  dictum. 

'^  Goldfield  Consolidated  Water  Co.  v.  Pub.  Serv.  Com.  of  Nevada,  236  Fed.  979, 
986  (1916). 

^*  Reagan  v.  Farmers  Loan  &  Trust  Co.,  154  U.  S.  362,  412  (1894). 
'*  Covington  &  Lexington  Turnpike  Co.  v.  Sandford,  164  U.  S.  578,  596  (1896). 
*»  Minneapolis  &  St.  Louis  Railroad  Co.  v.  Minnesota,  186  U.  S.  257,  268  (1902). 
«  174  U.  S.  739,  757  (1899). 
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Cary  v.  Eureka  Springs  Railway  Co.,'^^  decided  by  the  In- 
terstate Commerce  Commission  in  1897,  is  relied  on  by  Mr. 
Wyman  ^^  for  the  proposition  that  rates  may  be  so  high  as  to  be 
"unreasonable  in  themselves,"  although  the  company  is  "earning 
no  more  than  a  fair  return."  In  that  case  two  roads  were  in- 
volved. The  Eureka  Springs  Railway  Company  had  for  many 
years  earned  an  average  profit  far  in  excess  of  six  per  cent  on  its 
investment,  besides  accumulating  a  large  surplus.  Its  earnings 
during  the  two  years  preceding  the  suit  did  not  exceed  six  per 
cent;  but  the  commission  considered  that  the  falling  off  in  those 
years  (1895  and  1896)  could  "only  be  deemed  casual  and  tem- 
porary," as  it  was  due  to  "temporary  financial  contingencies 
arising  from  exceptional  causes,"  and  that  the  "additional  earn- 
ings" of  previous  years  were  "amply  sufficient"  to  meet  such 
contingencies.  The  commission  further  found  that  the  "decrease 
in  the  earnings  .  .  .  was  largely  in  the  passenger  traffic"  (the 
rates  charged  for  which  the  commission  did  not  reduce),  and  that 
"more  moderate  rates  will  hardly  fail  to  induce  travel  and  in- 
crease the  volume  of  freight  as  well  as  passenger  business."  In 
other  words,  it  was  found  not  merely  that  the  existing  freight 
rates  —  which  the  commission  lowered  —  were  high  as  compared 
with  rates  elsewhere,  but  also  that,  taking  one  year  with  an- 
oth*er,  the  existing  rates  were  giving  the  company  an  excessive 
return,  and  that  the  prescribed  reduction  would  not  reduce  the 
company's  returns  below  a  reasonable  point.  The  rates  were  also 
found  to  be  discriminatory  as  between  localities,  and  this  was  an 
additional  ground  for  lowering  them.  Of  the  other  railroad  in- 
volved, the  commission  said: 

"Nor  is  there  anything  in  the  facts  ascertained,  to  justify  the  belief 
that  under  ordinary  industrial  conditions,  the  net  earnings  of  this  com- 
pany are  not,  and  with  the  moderate  reduction  proposed  will  not  be, 
sufficiently  and  amply  remunerative." 

The  case,  then,  fixed  no  rates  which  were  not  expected  to  produce  a 
reasonable  return  on  the  value  of  the  property  involved.  It  there- 
fore completely  fails  to  support  the  theory  that  unremunerative 
rates  may  be  fixed  in  order  that  the  value  of  the  service  may  not  be 
exceeded. 

«  7  I.  C.  C.  286,  316-18  (1897). 

**  Bruce  Wyman,  2  ed.,  Beale  and  Wyman,  Railroad  Rate  Regulation,  §  445. 
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In  1916  the  California  Railroad  Commission,  in  allowing  a  water 
company  a  much  smaller  increase  in  water  rates  than  it  asked  for, 
declared  that  it  applied 

"the  well-established  rule  in  public  utility  regulation,  that  while  rates 
must  be  reasonable  to  the  utility,  they  must,  in  any  event,  be  reason- 
able to  the  public.  The  cases  clearly  establish  the  principle  that  the 
rates  charged  by  a  public  utility  must  in  no  event  be  higher  than  the 
service  is  reasonably  worth  to  the  consumer."  ^ 

But  it  is  doubtful  whether  the  case  actually  allowed  the  company 
less  than  a  reasonable  return.  For  the  rates  prescribed  were 
expected  to  yield  a  net  return,  which,  though  small,  may  have 
amounted  to  4.25  ^^  per  cent  on  the  value  of  the  property,  even 
including  a  considerable  amount  of  property  which  was  not  used 
or  useful;  and  a  comparatively  small  return  would  be  reasonable 
in  view  of  the  fact  that  consumers  had  bought  their  land  from  a 
company  closely  affiliated  with  the  petitioner,  and  their  water 
rights  from  the  petitioner  as  part  of  the  same  transaction. 

The  obiter  character  of  what  is  said  in  the  Oklahoma  case  of 
Oklahoma  Gin  Co.  v.  State,^^  seems  quite  as  clear.  A  commis- 
sion's order  fixing  the  rate  for  cotton  ginning  in  a  city  at  fifty 
cents  per  bale  was  sustained,  in  spite  of  the  commission's  admis- 
sion that  "the  price  of  fifty  cents  per  bale  is  not  sufl&cient  to  pay 
the  operating  expenses  and  keep  all  the  gins  ...  in  operation 
during  the  ginning  season."  The  Oklahoma  court  declared  that 
it  was  quite  immaterial  whether  the  gins  did  business  at  a  loss  or 
not;  in  other  words,  it  adopted  an  extreme  value-of-the-service 
standpoint.  But  it  had  no  need,  in  order  to  sustain  the  cormnis- 
sion's  order,  to  adopt  anything  of  the  sort,  or  to  ignore  the  re- 
quirement of  a  reasonable  return  to  the  producer;  for  it  had  not 
been  admitted  or  shown  that  there  were  no  gins,  or  an  insufficient 
number  of  gins  to  handle  the  business,  which  could  make  a  profit 
at  the  fifty-cent  rate;  or  that,  if  the  number  of  gins  were  reduced 
to  correspond  with  the  needs  of  the  community,  that  rate  would 
not  give  a  profit  to  all. 

**  Re  Lake  Hemet  Water  Co.,  P.  U.  R.  1917  A,  458,  483. 

^  It  may  also  have  amoimted  to  less.  This  figure  is  obtained  by  selecting  from  the 
various  alternative  estimates  which  the  case  contains,  of  cost,  depreciation,  operating 
expenses,  etc.,  those  least  favorable  to  the  company's  demand;  the  commission  itself 
makes  no  selection. 

«  (OUa.),  158  Pac.  629  (1916),  P.  U.  R.  1916  G,  22. 
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One  case,  decided  in  1888  by  the  Interstate  Commerce  Com- 
mission,^^ may  have  fixed  rates  too  low  to  produce  a  reasonable 
return  to  the  carrier;  but  this  is  not  clear.  The  earnings  of  the 
New  Orleans  and  North  Eastern,  while  they  were  "above  operat- 
ing expenses,"  were  not  and  never  had  been  "sufficient  for  the  pay- 
ment of  operating  expenses  and  interest  or  fixed  charges";  yet 
the  commission  found,  on  grounds  of  reasonableness  to  the  pubhc, 
that  a  rate  of  this  road  should  be  lowered  to  one  less  excessive  as 
compared  with  other  ton-mile  rates  in  the  same  region.  But 
"interest  or  fixed  charges"  do  not  necessarily  coincide  with  a 
return  on  the  value  of  the  road,  and  a  return  on  that  value  may 
possibly  have  been  earned  both  before  and  after  the  reduction. 

The  law,  in  any  case,  is  clear  enough.  In  Atlantic  Coast  Line  v. 
North  Carolina  Corporation  Commission j'^^  the  United  States 
Supreme  Court  said  by  way  of  dictum : 

"In  a  case  involving  the  validity  of  an  order  enforcing  a  scheme  of 
maximum  rates  of  coiurse  the  finding  that  the  enforcement  of  such 
scheme  will  not  produce  an  adequate  return  for  the  operation  of  the 
railroad,  in  and  of  itself  demonstrates  the  imreasonableness  of  the 
order." 

In  other  words,  all  the  talk  of  courts  —  including  the  Supreme 
Court  itself  —  commissions  and  text- writers  to  the  effect  that 
rates  may  be  fixed  so  low  that  they  will  not  produce  a  reasonable 
return  to  the  company,  if  that  is  necessary  in  order  that  they  may 
not  exceed  the  value  of  the  service  to  the  public,  is  baseless.  The 
law  to-day  is  clearly  in  accordance  with  this  dictum. 

The  doctrine  that  the  producer  is  always  entitled  to  a  reasonable 
return,  whatever  the  needs  of  the  consumer  or  the  value  of  the 
service  to  him  may  be,  has  several  times  been  applied  by  the 
Interstate  Commerce  Commission.  Re  Alleged  Excessive  Freight 
Rates  and  Charges  on  Food  Products  ^^  was  the  commission's 
report  to  the  Senate  on  an  investigation  made  at  its  direction. 
The  commission  refused  to  find  certain  rates  unreasonable,  although 
people  were  unable,  at  those  rates,  to  market  food  products  which 
they  had  long  been  accustomed  to  market. 

"  New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans,  &  T.  P.  Ry,,  2 1.  C.  C. 
375  (1888). 
^  206  U.  S.  I,  24,  25  (1906). 
"  4  I.  C.  C.  48,  66,  67. 
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"There  is  an  excellent  clay  in  Nebraska  for  making  bricks,  a  useful 
and  creditable  industry.  Bricks  are  much  needed  in  New  York.  The 
people  of  Nebraska  have  a  right  to  make  them  as  well  as  a  right  to  have 
them  shipped  to  New  York  at  reasonable  rates.  But  it  might  be  that 
when  such  reasonable  rates  were  deducted  from  the  price  received  the 
remainder  would  be  less  than  the  'actual  cost  of  production.'  That 
would  not  necessarily  make  the  rates  unreasonable.  Unfortimate  it 
may  be,  but  still,  of  necessity,  the  claims  of  the  shipper  must  wait  upon 
the  rights  of  those  whose  services  he  employs  and  whose  property  he 
uses.  The  employees  who  nm  the  train  may  have  neither  brick,  com, 
nor  railroad  investment,  but  they  must  be  paid  for  their  services.  The 
road  must  be  repaired  and  bridges  mended.  Actual  and  honest  invest- 
ment must  receive  fair  reward.  All  this  must  be  paid  before  the  profits 
or  actual  cost  of  producers  are  paid  unless  the  services  and  property  of 
others  are  to  be  appropriated  to  the  use  of  those  who  for  the  time  may 
be  engaged  in  an  unprofitable  business  or  disadvantageously  located 
industry." 

Similarly,  the  commission  in  1910  refused  to  lower  rates  on  pine- 
apples to  or  near  a  point  at  which  producers  could  market  them 
profitably. 

"The  position  of  the  growers  is  that  such  rates  should  be  established 
as  will  permit  them  to  market  their  product  at  a  reasonable  profit. 
No  such  test  of  the  justness  of  a  transportation  charge  can  be  admitted."  * 

The  point  that  the  utility  must  always  be  allowed  a  reasonable 
return,  regardless  of  the  value  of  the  service,  is  not  fully  estab- 
lished by  Reagan  v.  Farmers'  Loan  and  Trust  CoJ'^  and  Coving- 
ton and  Lexington  Turnpike  Co.  v.  Sandford,^^  which  held  that 
rates  which  produced  no  return  on  the  investment  were  invalid; 
for  both  these  cases  intimated  that  the  right  to  some  return  was 
not  absolute,  and  would  or  might  in  some  cases  have  to  give  way 
to  the  right  of  the  public  to  pay  no  more  than  a  reasonable  price. 
But  the  matter  is  concluded  by  Northern  Pacific  Railway  v.  North 
Dakota,^  decided  by  the  Supreme  Court  in  191 5. 

It  would  be  possible,  evidently,  to  admit  the  necessity  of  a 

"  Florida  Fruit  &  Vegetable  Shippers'  Assn.  v.  A.  C.  L.  R.  R.,  17  I.  C.  C.  552, 
560  (1910). 

Cf.  In  re  San  Diego  &  Southeastern  Ry.  Co.,  P.  U.  R.  1916  C,  i  (Cal.  R.  R. 
Com.).  The  commission  refused  to  lower  rates,  in  spite  of  the  allegations  of  shippers 
that  they  could  make  no  profit  under  existing  rates. 

"  154  U.  S.  362  (1894). 

«  164  U.  S.  578  (1896).  »  236  U.  S.  58s  (1915). 
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reasonable  return  on  the  entire  business  of  a  public  utility  and 
yet  to  deny  the  necessity  of  such  a  return  on  each  kind  of  service 
which  it  performed.  But  it  is  not  possible  to  admit  the  necessity 
in  the  case  of  each  particular  service  and  deny  it  in  the  case  of  the 
business  as  a  whole.  If  a  company  is  to  make  a  profit  on  each 
service  it  performs,  it  must  inevitably  make  a  profit  on  its  entire 
business;  if,  therefore,  it  is  entitled  to  make  a  profit  on  each  serv- 
ice, regardless  of  the  value  of  the  service  and  the  needs  of  the 
consumer,  it  follows  that  it  is  entitled,  equally  regardless,  to  make 
a  profit  on  its  whole  business. 

Is  a  utility  entitled  to  make  a  profit  on  each  service?  In  the 
Arkansas  case  of  Missouri  Pacific  Railway  Co.  v.  Smith, ^  it  was 
held  that  a  railroad  might  be  required  to  carry  passengers  at  a 
loss,  so  long  as  it  was  allowed  to  earn  a  profit  on  its  aggregate 
business,  passenger  and  freight.  The  Northern  Pacific  case  ^^  in 
the  Supreme  Court  settled  the  law  to  the  contrary.  It  decided 
that  rates  on  a  particular  commodity  (coal)  which  did  not  yield  a 
return  large  enough  to  cover  the  overhead  charges  attributable  to 
coal  could  not  be  enforced,  regardless  of  whether  the  company 
was  earning  a  fair  return  on  its  whole  business,  and  regardless  also 
of  the  effect  which  increased  rates  would  have  upon  the  pubhc. 

"Where  it  is  established  that  a  commodity,  or  a  class  of  traffic,  has  been 
segregated  and  a  rate  imposed  which  would  compel  the  carrier  to  trans- 
port it  for  less  than  the  proper  cost  of  transportation,  or  virtually  at 
cost,  and  thus  the  carrier  would  be  denied  a  reasonable  reward  for  its 
service  after  taking  into  account  the  entire  traffic  to  which  the  rate 
applies,  it  must  be  concluded  that  the  State  has  exceeded  its  authority." 
"As  a  carrier  for  hire,  it  cannot  be  required  to  carry  persons  or  goods 
gratuitously.  The  case  would  not  be  altered  by  the  assertion  that  the 
pubHc  interest  demanded  such  carriage.  ...  It  would  be  no  answer 
to  say  that  the  carrier  obtains  from  its  entire  intrastate  business  a  re- 
turn as  to  the  sufficiency  of  which  in  the  aggregate  it  is  not  entitled  to 
complain.  ...  It  is  urged  by  the  State  that  the  commodity  in  question 
is  one  of  the  lowest  classes  of  freight.  This  may  be  assumed,  and  it 
may  be  a  good  reason  for  a  lower  rate  than  that  charged  for  carrying 
articles  of  a  different  sort,  but  the  mere  grade  of  a  commodity  cannot 
be  regarded  as  furnishing  a  sufficient  ground  for  compelling  the  car- 
rier to  transport  it  for  less  than  cost  or  without  substantial  reward. 

"  60  Ark.  221,  244, 29  S.  W.  752  (189s). 
»  236  U.  S.  585,  595-98,  604  (191S). 
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"The  State  insists  that  the  enactment  of  the  statute  may  be  justified 
as  *a  declaration  of  public  policy.'  In  substance,  the  argvmient  is  that 
the  rate  was  imposed  to  aid  in  the  development  of  a  local  industry  and 
thus  to  confer  a  benefit  upon  the  people  of  the  State.  The  importance 
to  the  conmaunity  of  its  deposits  of  lignite  coal,  the  infancy  of  the  in- 
dustry, and  the  advantages  to  be  gained  by  increasing  the  consumption 
of  this  coal  and  making  the  community  less  dependent  upon  fuel  sup- 
plies imported  into  the  State,  are  emphasized.  But,  while  local  interests 
serve  as  a  motive  for  enforcing  reasonable  rates,  it  would  be  a  very 
different  matter  to  say  that  the  State  may  compel  the  carrier  to  main- 
tain a  rate  upon  a  particular  commodity  that  is  less  than  reasonable, 
or  —  as  might  equally  well  be  asserted —  to  carry  gratuitously,  in  order 
to  build  up  a  local  enterprise." 

In  the  next  case  in  the  same  volume,^^  the  Supreme  Court  applied 
to  passenger  rates  the  principle  that  it  had  just  applied  to  rates 
on  coal;  i.  e.,  it  held  that  passenger  rates  must  yield  the  company 
a  profit,  irrespective  of  the  profitableness  of  the  company's  entire 
business. 

"  It  would  not  be  contended  that  the  State  might  require  passengers  to 
be  carried  for  nothing,  or  that  it  could  justify  such  action  by  placing 
upon  the  shippers  of  goods  the  burden  of  excessive  charges  in  order  to 
supply  an  adequate  return  for  the  carrier's  entire  service.  And,  on  the 
same  principle,  it  woiild  also  app.ear  to  be  outside  the  field  of  reasonable 
adjustment  that  the  State  should  demand  the  carriage  of  passengers  at 
a  rate  so  low  that  it  would  not  defray  the  cost  of  their  transportation, 
when  the  entire  traflSc  under  the  rate  was  considered,  or  would  provide 
only  a  nominal  reward  in  addition  to  cost."  ^^ 

The  rule,  which  these  cases  so  clearly  establish,  that  each  serv- 
ice must  pay  its  own  costs,  should  be  understood  in  this  sense: 

"  Norfolk  &  Western  Ry.  Co.  v.  Conley,  236  U.  S.  605,  609  (1915). 

^^  In  each  of  these  cases  the  Supreme  Coiu"t  added  a  curious  caveat.  In  the  Northern 
Pacific  case  it  said:  "If  in  such  a  case  there  exists  any  practice,  or  what  may  be  taken 
to  be  (broadly  speaking)  a  standard  of  rates  with  respect  to  that  traffic,  in  the  light  of 
which  it  is  insisted  that  the  rate  should  still  be  regarded  as  reasonable,  that  should  be 
made  to  appear."  236  U.  S.  585,  599  (1915).  In  the  Norfolk  and  Western  case  it  said: 
"If  in  any  case  it  could  be  said  that  there  existed  other  criteria  by  reference  to  which 
the  rate  could  still  be  suppnjrted  as  a  reasonable  one  for  the  transportation  in  question, 
it  would  be  necessary  to  cause  this  to  appear."  236  U.  S.  605,  609  (1915).  But  the 
court  does  not  appear  to  have  had  in  mind  any  "practice,"  "standard,"  or  "criteria" 
by  reference  to  which  it  might  be  proper,  on  occasion,  to  violate  the  requirement  of  a 
reasonable  return,  and  the  implied  dicta  that  such  conditions  might  conceivably  be 
discovered  detract  little  from  the  force  of  the  decisions. 
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that  each  service  which  can  conveniently  be  treated  as  distinct  must 
pay  its  own  costs.  Almost  any  service  which  is  treated  for  rate- 
making  purposes  as  a  single  division  of  a  utihty  company's  busi- 
ness might  conceivably  be  subdivided  into  different  services 
differing  more  or  less  in  the  cost  of  performing  them.  For  example, 
it  costs  more  to  carry  a  passenger  who  weighs  180  pounds  than 
one  who  weighs  130  pounds,  yet  both  pay  the  same  fare.  In  the 
interest  of  simphcity  and  practicability,  the  subdivision  of  serv- 
ices must,  as  it  does,  stop  somewhere;  and  its  stopping  some- 
where hardly  derogates  from  the  principle  that  each  service  must 
pay  its  own  costs.  This  would  seem  to  be  the  true  explanation 
of  the  cases  in  which  the  Supreme  Court  has  held  that  carriage 
over  a  secti9n  of  road  where  costs  are  high,  because  of  expensive 
construction^^  or  light  trafl&c,^^  entitles  the  carrier  to  no  extra  com- 
pensation, but  only  to  the  normal  rate  which  when  applied  to 
its  whole  road  gives  a  fair  return.  It  seems  also  measurably 
to  reconcile  the  case  of  Atlantic  Coast  Line  v.  North  Carolina 
Corporation  Commission, ^^  in  which  the  court  held  that  a  railroad 
might  be  compelled  to  operate  a  particular  connecting  train  on 
which  it  lost  money. 
Since  a  utility  company  is  entitled  wherever  possible,  and  re- 

"8  St.  Louis  &  San  Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  649,  665  (1895). 
*'  Puget  Sound  Traction  Co.  v.  Rejoiolds,  244  U.  S.  574  (191 7). 
Cf.  State  ex  rel.  Missouri  Pacific  Ry.  Co.  v.  Atkinson,  269  Mo.  634,  192  S.  W.  86 

(1917)- 

^o  206  U.  S.  I  (1907).  The  Supreme  Court  (White,  J.)  in  this  case  adopts,  and  in 
Northern  Pacific  Railway  v.  North  Dakota,  236  U.  S.  585  (1915),  repeats  a  distinction 
which  is  far  from  convincing;  viz.,  that  to  rim  a  train  is  "to  furnish  a  facility  which  it 
is  a  part  of"  the  railroad's  "general  duty  to  furnish  for  the  pubhc  convenience.  The 
distinction  between  an  order  relating  to  such  a  subject  and  an  order  fixing  rates" 
is  that  "as  the  primal  duty  of  a  carrier  is  to  furnish  adequate  facilities  to  the  public, 
that  duty  may  well  be  compelled,  although  by  doing  so  as  an  incident  some  pecuniary 
loss  from  rendering  such  service  may  result."    206  U.  S.  26. 

Doubtless  one  primal  duty  of  a  carrier  is  to  furnish  adequate  facilities  to  the  public; 
but  the  duty  of  actually  carrying  passengers  and  commodities  would  seem  to  be  quite 
as  primal  as  the  duty  of  furnishing  adequate  faciUties  for  their  carriage.  If  a  road  may 
be  compelled  to  furnish  means  at  a  loss,  why  may  it  not  be  compelled  to  permit  their 
use  at  a  loss  ?  Of  course  the  court  would  not  require  a  road  to  furnish  passenger 
facilities  in  general  at  a  loss;  in  Norfolk  &  Western  Railway  Co.  v.  Conley,  236  U.  S. 
60s  (1915))  it  held,  what  comes  to  the  same  thing,  that  a  road  could  not  be  compelled 
to  carry  at  a  loss  its  passenger  trafi&c  as  a  whole.  But  the  carriage  of  passengers  on 
the  less  patronized  and  on  the  more  patronized  trains  may  well  be  lumped  together 
and  treated  as  a  single  service. 

Cf.  Jones  V.  K.  C,  C.  C.,etc.  Ry.  Co.,  P.  U.  R.  1918  D,  586  (Mo.  Pub.  Serv.  Com.). 
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gardless  of  all  other  considerations,  to  charge  for  every  service  it 
performs  what  that  service  costs,  it  is  clear  that  there  is  no  crite- 
rion, whether  of  the  value  of  the  service  or  anything  else,  which 
can  compete  with  the  criterion  of  cost  as  against  the  company. 
The  proposition  is  a  constitutional  one.  Both  the  Northern 
Pacific  case  and  its  fellow  ®^  involved  state  action,  which  the 
United  States  Supreme  Court  (in  191 5)  held  unconstitutional, 
and  the  cases  of  course  estabUsh  the  law  for  every  tribunal  in  the 
coimtry.  Yet  the  old  idea  that  a  utility's  right  to  charge  what  its 
service  costs  is  conditioned  on  the  service  being  worth  so  much  is 
currently  set  forth  as  a  truism  in  the  dicta  of  commissions.^^ 

The  constitutional  proposition  of  the  Northern  Pacific  case 
disposes  at  the  same  time  of  a  common-law  question  which  might 
otherwise  arise.  Public  utilities  (if  not  all  businesses)  have  a 
common-law  duty  to  serve  at  reasonable  rates.  Whether  the 
discharge  of  this  duty  might  sometimes  involve  their  serving  at 
less  than  cost,  might  be  a  fair  common-law  question,  were  it  not 
foreclosed  by  the  Supreme  Court's  determination  that  service  at 
less  than  cost  cannot  constitutionally  be  required  of  them. 

Rates  may  never  be  fixed,  by  the  state,  below  the  cost  of  the 
service.  May  they  sometimes  be  fixed,  by  the  utility,  above  the 
cost  of  the  service?  Is  there  some  criterion,  whether  of  value  of 
the  service  or  something  else,  which  can  compete  with  cost  in 
favor  of  the  company?  This  also  involves  a  common-law  and 
a  constitutional  question:  the  [common-law  question  whether  a 
utihty  sometimes  may,  consistently  with  its  duty  of  serving  at 
reasonable  rates,  charge  rates  which  exceed  cost,  and  the  con- 
stitutional question  whether  the  state  may,  consistently  with  due 
process  of  law  and  other  constitutional  restrictions,  reduce  to  cost 
all  rates  which  exceed  it.^    If  there  be  a  rule  of  constitutional  law 

^  Notes  55  and  56,  supra. 

«  E.  g.,  Re  Heisen,  P.  U.  R.  1917  B,  644  (111.  Pub.  Util.  Com.);  Re  Colorado  Springs 
Lt.  Ht.  &  Pwr.  Co.,  P.  U.  R.  1916  C,  464,  482  (Colo.  Pub.  Util.  Com.);  Salisbury  v. 
Salisbury  Lt.  Ht.  &  Pwr.  Co.,  P.  U.  R.  1918  E,  331,  334  (Maryland  Pub.  Serv.  Com.); 
Re  New  Jersey  Gas  Co.,  P.  U.  R.  1918  B,  438, 441  (N.  J.  Board  of  Pub.  Util.  Commrs.); 
Re  Portland  Railway  Lt.  &  Pwr.  Co.,  P.  U.  R.  1918  B,  266,  274  (Pub.  Serv.  Com.  of  Ore.). 

"  Conceivably  the  charging  of  rates  which  exceed  cost  involves  another  constitu- 
tional question.  It  has  been  suggested  that  the  consimier  is  imconstitutionaUy  de- 
prived of  his  property  if  the  utihty  is  permitted  to  charge  more  than  a  reasonable  rate; 
So.  Ind.  Ry.  Co.  v.  R.  R.  Com.,  172  Ind.  113,  87  N.  E.  966  (1909);  Civic  League  of 
St.  Louis  V.  St.  Louis  Water  Dept.,  P.  U.  R.  1917  B,  576  (Missouri  Pub.  Serv.  Com.); 
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that,  under  some  circumstances,  the  state  may  not  reduce  rates 
to  cost,  this  is  to  say  that  utilities  are  at  liberty  under  those  cir- 
cumstances to  fix  rates  above  cost;  and  again  there  is  an  end  of 
the  common-law  question.  But  if,  on  the  other  hand,  the  rule  of 
constitutional  law  be  that  the  state  may  reduce  rates  to  cost  imder 
aU  circumstances,  what  follows  is  simply  that  utiHties  may  not 
effectively  fix  them  higher  if  the  state  objects.  There  is  no  com- 
pulsion on  the  state  to  object,  and  whether  it  does  so  is  for  its  courts, 
subject  to  free  correction  by  its  legislature,  to  determine.  The 
common-law  question,  in  other  words,  is  in  this  case  an  inde- 
pendent one.  And  it  is  in  this  second  direction  that  the  constitu- 
tional question  is  decided. 

It  was  pointed  out  above  that  the  valuation  of  public-service 
property  on  another  basis  than  that  of  cost  must  result,  when  the 
valuation  is  less  than  the  cost,  in  the  fixing  of  rates  which,  while 
they  yield  a  reasonable  return  on  the  fair  value  of  the  property,  do 
not  yield  such  a  return  on  its  cost.  This  is  a  matter  of  valuation, 
of  the  basis  on  which  returns  are  computed,  with  which  this  dis- 
cussion of  rates  of  return  has  nothing  directly  to  do.  In  just  the 
same  way,  it  has  nothing  directly  to  do  with  the  valuation  of 
property  above  its  original  cost.  The  Supreme  Court  is  probably 
prepared  to  value  property  above  its  original  cost  in  some  cases.^ 
It  would  follow  that  rates,  to  be  constitutional,  must  in  such  cases 
be  high  enough  to  produce  a  reasonable  return  on  something  more 
than  cost;  in  other  words,  to  produce  more  than  a  reasonable  re- 
turn on  cost.  It  does  not  follow  that  rates  must  ever  be  high 
enough  to  produce  more  than  a  reasonable  return  on  fair  value. 
And  if  a  rate  produces  no  more  than  a  reasonable  return  on  the  fair 
value  of  the  property  employed,  by  hypothesis  it  does  not  exceed 
the  cost  of  the  service;  since  the  cost  of  the  service,  by  definition, 
includes  a  reasonable  return  on  the  fair  value  of  the  property. 

Similarly,  there  is  some  suggestion  that  the  cost  of  operation  of 
a  particularly  efficient  and  economical  company  should  be  reck- 
oned at  something  more  than  its  actual  current  expenditures;  in 

contra,  Brooklyn  Union  Gas  Co.  v.  New  York,  50  N.  Y.  Misc.  450,  100  N.  Y.  Supp. 
570  (1906),  pointing  out  that  the  law  does  not  require  the  consumer  to  take  the  service. 
"  Cf.  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  52  (1902);  Minnesota  Rate 
Cases,  230  U.  S.  352,  454  (1913);  San  Joaquin  Co.  :;.  Stanislaus  County,  233  U.  S. 
454  (1914);  Robert  L.  Hale,  "The  Supreme  Court's  Ambiguous  Use  of  'Value'  in 
Rate  Gas's,"  18  Col.  L.  Rev.  208. 
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order  that  the  company  may  profit  somewhat  from  its  efficiency 
and  economy.^  This  is  a  matter  of  defining  cost,  or  reasonable 
cost;  not  of  permitting  rates  to  exceed  cost. 

A  United  States  Circuit  Court  has  dehvered  a  dictum  to  the 
effect  that  the  state  may  not  constitutionally  reduce  rates  to  the 
cost  of  the  service  when  the  existing  rates  are  no  greater  than 
the  service  is  "worth."  ^^  This  dictum  is  perhaps  unique.  The 
Supreme  Coiu-t  case  of  Cotting  v.  Kansas  City  Stock  Yards  CoP 
has  been  thought  to  hold  that  rates  may  not  constitutionally  be 
forced  down  to  the  point  where  they  yield  only  a  reasonable  re- 
turn to  the  company,  if  some  higher  rate  is  reasonable  to  the  con- 
sumer. The  case  has  some  appearance  of  laying  down  such  a 
rule,  chiefly  because  the  only  elaborate  opinion  it  contains  takes 
that  view.  But  this  opinion,  while  it  reaches  the  result  which  the 
court  reached,  was  concurred  in  by  only  a  minority.  No  such 
view  is  involved  either  in  the  opinion  of  the  majority  or  in  the 
decision  of  the  court.  The  Kansas  legislature  had  passed  an  act 
which  classified  as  "public  stock  yards"  all  yards  which  handled 
a  certain  amount  of  live  stock  per  day.  Various  regulations 
were  imposed  upon  "public  stock  yards";  among  other  things, 
the  rates  which  they  might  charge  were  fixed  and  lowered.  The 
Kansas  City  Stock  Yards  Company  was  the  only  concern  the 
business  of  which  was  large  enough  to  bring  it  within  the  act. 
The  Supreme  Court  enjoined  the  enforcement  of  the  statute,  but 
not  at  all  on  the  ground  that  it  would  be  unconstitutional  to  limit 
profits  to  a  reasonable  return  on  the  fair  value  of  the  property 
employed.  The  majority  —  six  judges  —  rested  the  unconstitu- 
tionality of  the  statute  solely  on  the  groimd  that  it  deprived  the 
company  of  the  equal  protection  of  the  laws.  That  is,  they  de- 
cided nothing  more  than  that  mere  volume  of  business  —  the 
basis  of  classification  in  the  act  —  was  not  a  reasonable  basis  of 
classification;  that  a  company  might  not  legally  be  selected  for 
subjection  to  regulation  of  various  sorts,  while  all  others  were 
left  unregulated,  on  the  sole  ground  that  its  volume  of  business 
was  large.  It  was  not  decided  that  large  profits,  as  distinguished 
from  a  large  volume  of  business,  would  be  an  improper  basis  of 

**  L.  R.  A.  1915  A,  43,  note,  and  cases  cited. 

"  Central  of  Georgia  Railway  v.  R.  R.  Commission  (Ala.)  161  Fed.  925,  994  (1908). 

"  183  U.  S.  79  (1901). 
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classification,  though  the  long  minority  opinion  of  Mr.  Justice 
Brewer  contains  abundant  dicta  to  that  effect.  The  court  had  no 
opportunity,  if  it  had  the  inclination,  to  decide  such  a  thing,  and 
the  majority  did  not  intimate  that  it  had  any  such  inclination. 

On  the  other  hand,  two  decisions  of  the  United  States  Supreme 
Court  involve,  though  they  do  not  express,  both  the  constitu- 
tional proposition  that  the  state  may  reduce  to  cost  rates  which 
exceed  it,  even  if  the  value  of  the  service  be  higher,  and  the  com- 
mon-law proposition  that  rates  which  exceed  cost  are  unreason- 
able and  should  be  reduced,  even  if  the  value  of  the  service  be 
higher.  In  Central  Yellow  Pine  Association  v.  Illinois  Central 
Railroad,^^  and  Tift  v.  Soutliern  Railway ^^^  the  Interstate  Commerce 
Commission  held  that  the  increased  prosperity  of  the  lumber 
business  did  not  justify  increases  in  rates  which  were  already 
remunerative,  and  ordered  the  carriers  to  reduce  their  rates.  In 
the  Tift  case,  the  commission  said: 

"  It  is  clear  that,  if  a  rate  on  an  article  of  trafl&c  is  already  renumera- 
tive,  the  increased  prosperity  of  the  business  of  manufacturing  that 
article  is  no  ground  for  an  advance  of  the.  rate.  The  claim  to  the  con- 
trary on  the  part  of  the  carriers  is  based  upon  the  erroneous  assumption, 
so  prevalent  among  traflSc  managers,  that  a  rate  may  be  made  as  high 
as  'the  traflSc  will  bear'  .  .  .  'The  test  of  the  reasonableness  of  a  rate 
is  not  the  amount  of  the  profit  in  the  business  of  a  shipper  or  manufac- 
turer, but  whether  the  rate  yields  a  reasonable  compensation  for  the 
services  rendered.  If  the  prosperity  of  the  manufacturer  is  to  have  a 
controlling  influence,  this  would  justify  a  higher  rate  on  the  traffic  of  the 
prosperous  manufacturer  than  on  that  of  one  less  prosperous.  The 
right  to  participate  in  the  prosperity  of  a  shipper  by  raising  rates  is 
simply  a  license  to  the  carrier  to  appropriate  that  prosperity,  or  in  other 
words,  to  transfer  the  shipper's  legitimate  profit  in  his  business  from 
the  shipper  to  the  carrier.'"  ^^ 

Both  of  these  cases  were  followed  by  proceedings  in  the  United 
States  courts,  and  ultimately  in  the  Supreme  Court,  in  which  the 
commission's  orders  were  sustained  and  the  roads  were  required 
to  obey  them.  In  the  Tift  case,'^  the  Circuit  Coxwrt  pointed  out 
that  the  antecedent  rates  were  conceded  to  be  remunerative,  and 
that  the  roads  were  prosperous,  and  declared  that  the  roads  had 

6«  10  I.  C.  C.  50s  (1905). 

•9  Ibid.,  548.  70  liid^^  54g^  582. 

"  Tift  V.  Southern  Railway,  138  Fed.  753,  763  (1905). 
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no  "right,  by  arbitrarily  increasing  freight  rates,  to  divert  at  any 
time  to  their  own  treasuries  a  share  of  the  profits  of  successful  in- 
dustries or  occupations."  The  Supreme  Court  ^^  did  not  discuss 
or  formulate  the  rules  that,  even  when  the  consumer  is  particu- 
larly prosperous  and  the  service  particularly  advantageous  to 
him,  rates  may  not  reasonably  be  fixed  by  the  utihty  above  the 
cost  of  the  service,  and  that,  if  so  fixed,  they  may  constitutionally 
be  reduced  to  cost  by  the  state.  No  attack  on  the  commission's 
action  on  constitutional  grounds  seems  to  have  been  made.  But 
both  rules  are  involved  in  the  court's  action  in  sustaining  the  com- 
mission's rates  and  affirming  the  decrees  against  the  companies. 
For  the  commission  and  the  lower  courts  had  acted  on  both  rules, 
and  an  opposite  rule  on  either  point  would  have  led  to  an  opposite 
conclusion  and  a  reversal.  It  must  be  supposed  that,  if  the  Con- 
stitution were  violated  by  forcing  rates  down  to  the  cost  of  the 
service  regardless  of  its  value,  the  Supreme  Court  would  have 
taken  judicial  notice  of  the  fact  and  refrained  from  doing  so.  In 
the  Illinois  Central  case,  it  said : 

"The  question  submitted  to  the  Commission  .  .  .  was  one  which 
turned  on  matters  of  fact.  In  that  question,  of  course,  there  were  ele- 
ments of  law,  but  we  cannot  see  that  any  one  of  these  or  any  circum- 
stance probative  of  the  conclusion  was  overlooked  or  disregarded."  '^ 

These  decisions  are  reenforced  by  the  analogy  of  the  rule,  which 
the  Supreme  Court  has  not  only  apphed  but  plainly  expressed 
that  rates  may  not  be  fixed  below  cost  by  the  state :  ''^  and  there  is 
nothing  from  that  court  to  set  against  them  except  broad  dicta  to 
the  general  effect  that  value  is  as  important  as  cost.  There  is,  in 
fact,  little  disposition  in  any  quarter  to  give  the  general  proposi- 
tion that  value  of  service  is  as  important  as  cost  any  specific  apphca- 
tion  to  the  situation  in  which  value  is  thought  to  exceed  cost.  It 
is  hardly  disputed  (otherwise  than  by  the  assertion  of  the  general 
proposition  in  question)  that  rates  which  exceed  cost  constitu- 
tionally may,  and  legally  should,  be  reduced  to  cost,  whatever 
the  value  of  the  service.    Every  American  decision  or  statement 

^  Illinois  Central  Railroad  v.  Interstate  Commerce  Commission,  206  U.  S.  441 
(1907);  Southern  Railway  v.  Tift,  206  U.  S.  428  (1907). 

"  Illinois  Central  Railroad  v.  Interstate  Commerce  Commission,  206  U.  S.  441,  466 
(1907). 

"  Notes  55  and  56,  supra. 
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that  they  should  is  of  course  in  effect,  however  implicitly  and 
unconsciously,  an  expression  of  the  tribunal's  opinion  that  they 
may.  There  are  an  abundance  of  dicta  '^  and  decisions  ^^  that 
rates  must  not  exceed  cost  (including  a  fair  return),  in  which 
nothing  is  said  of  value.  This  is  of  course  tacitly  to  treat  value 
as  immaterial  when  cost  is  known.  In  Stanislaus  County  v.  San 
Joaquin  Canal  Co.,''''  for  example,  the  Supreme  Court,  without  dis- 
cussing the  value  of  the  service,  sustained  a  reduction  in  rates  on 
the  basis  of  the  profits  the  company  was  making,  and  said: 

"It  is  not  confiscation  nor  a  taking  of  property  without  due  process 
of  law,  nor  a  denial  of  the  equal  protection  of  the  laws,  to  fix  water  rates 
so  as  to  give  an  income  of  six  per  cent  upon  the  then  value  of  the  prop- 
erty actually  used  .  .  .  even  though  the  company  had  prior  thereto 
been  allowed  to  fix  rates  that  would  secure  to  it  one  and  a  half  per  cent 
a  month  income  upon  the  capital  actually  invested  in  the  undertaking. 
If  not  hampered  by  an  unalterable  contract  ...  a  law  which  reduces 
the  compensation  theretofore  allowed  to  six  per  cent  upon  the  present 
value  of  the  property  used  for  the  public  is  not  unconstitutional.  There 
is  nothing  in  the  nature  of  confiscation  about  it." 

There  are  also  some  decisions  (besides  those  already  discussed) 
confining  rates  to  cost,  in  which  the  contention  that  the  value  of 
the  service  concerned  exceeds  its  cost  is  expressly  dealt  with  and 
declared  to  be  irrelevant.  In  Oregon  6*  Washington  Lumber  Manu- 
facturers' Association  v.  Union  Pacific  Railroad,''^  in  disapproving 
certain  advances  in  rates  on  lumber,  the  Interstate  Commerce 
Commission  said:  "If  the  old  rates  were  Just  and  reasonable,  the 
defendants  cannot  justify  the  advance  on  the  ground  of  the  pros- 
perity of  the  lumber  business.  ..."   And  in  Commercial  Club  of 

"  Turner  v.  Connecticut  Co.,  91  Conn.  692,  loi  Atl.  88  (191 7);  Hartford  v.  Connecti- 
CHt  Co.,  P.  U.  R.  1918  C,  611,  627;  (Conn.  Pub.  Util.  Com.);  Salisbury  v.  Salisbury  Lt., 
Ht.  &  Pwr.  Co.,  P.  U.  R.  1918E,  331  (Md.  Pub.  Serv.  Com.);  Re  Farmers  and 
Merchants  Telephone  Co.,  P.  U.  R.  1918  F,  283,  289  (Neb.  Ry.  Com.);  Re  Bronx  Gas 
and  Electric  Co.,  P.  U.  R.  1918  D,  300,  329  (N.  Y.  Pub.  Serv.  Com.,  First  Dist.). 

^*  Stanislaus  Covmty  v.  San  Joaquin  Canal  Co.,  192  U.  S.  201,  213  (1904);  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa  234,  91  N.  W.  1081  (1902);  Home  Tele- 
phone Co.  V.  Carthage,  235  Mo.  644, 139  S.  W.  547  (191 1);  Garwood  v.  Colo.  Southern 
Ry.  Co.,  P.  U.  R.  1916  A,  911  (Colo.  Dist.  Ct.,  Div.  2);  In  re  Colo.  Springs  Lt.,  Ht. 
&Pwr.  Co.,  P.  U.  R.  1916  A,  872,  887  (Colo.  Pub.  Util.  Com.).  The  Railroad  Pas- 
senger Rate  Case,  P.  U.  R.  1915  B,  362,  368,  369  (Mass.  Pub.  Serv.  Com.;  perhaps 
dictum). 

"  192  U.  S.  201,  213  (1904).  "  14  I.  C.  C.  I,  15  (1908). 
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Omaha  v.  Anderson  &•  Saline  River  Railway  Co.,^^  in  holding  another 
lumber  rate  too  high,  the  commission  said: 

"Defendants  contend  that  the  rate  of  263^  cents  to  Omaha  is  shown 
to  be  reasonable  by  the  facts  that  the  traffic  moves  freely  and  that  the 
lumber  business  in  Omaha  has  greatly  increased.  .  .  .  We  are  not,  as 
at  present  advised,  ready  to  accept  the  theory  that  rates  may  lawfully 
and  reasonably  be  increased  by  progressive  advances  as  long  as  the 
traffic  moves  freely.  .  .  .  Some  traffic  must  move,  and  reasonably 
freely,  up  to  the  point  where  the  rate  becomes  prohibitive." 

A  logical  modern  case,  decided  by  the  Supreme  Court  of 
Wisconsin,  is  Duluth  Street  Railway  Co.  v.  Railroad  Commission 
oj  Wisconsin}^  The  commission  had  reduced  street-car  fares, 
on  the  ground  that  the  existing  ones  yielded  the  company  a  net 
return  of  7^  per  cent  on  the  fair  value  of  its  property.  The  court 
sustained  the  action  of  the  commission,  against  the  company's 
contention  that  the  reasonableness  of  rates  depended  not  upon  the 
company's  profit  but  upon  what  the  service  was  "worth  to  the 
public."  The  court  observed  that  the  value  of  a  service  rendered 
by  a  monopoly  is  a  vague  idea,  and  continued: 

"The  cost  of  the  service  is  the  most  definite  and  tangible  guide  there 
is  to  tie  to  in  making  rates,  if,  indeed,  it  is  not  the  only  one.  Where 
rates  are  so  adjusted  as  to  yield  a  fair  return  on  the  value  of  the  prop- 
erty over  and  above  expenses  and  depreciation,  they  are  reasonable. 
Where  they  are  so  fixed  as  to  materially  exceed  this  sum,  they  are  not." 

The  House  of  Lords,^^  and  in  one  case,  curiously  enough,  the 
Interstate    Commerce    Commission, ^^   seem    to   have    taken    the 

"  18  I.  C.  C.  532,  536  (1910). 

»«  161  Wis.  245,  152  N.  W.  887  (1915);  P.  U.  R.  1915  D,  192. 

"  Canada  Southern  Railway  v.  International  Bridge  Co.,  8  A.  C.  723  (1883); 
contains  at  least  a  vigorous  dictum  to  the  effect  that  the  value  of  the  service  to  the 
consumer  is  practically  the  only  thing  that  counts  in  determining  how  much  he  may 
reasonably  be  charged;  that  the  producer's  profit,  unless  it  is  "enormously  dis- 
proportionate to  the  money  laid  out,"  has  nothing  to  do  with  it.  Of  course  no  consti- 
tutional question  was  involved  in]  the  case.  Moreover,  it  is  not  at  all  clear  (as 
a  lower  court  had  pointed  out  and  as  the  House  of  Lords  implied)  that  the  rates  which 
were  approved  as  reasonable,  in  the  absence  of  legislative  restriction,  involved  any 
excessive  return  to  the  company;  for  the  return  was  alleged  to  amoimt  "at  the  utmost 
to  15  per  cent,"  and  the  physical  risk  of  loss  to  which  the  company's  bridge  was 
exposed  was  enormous. 

^  Railroad  Commrs.  of  Iowa  v.  Illinois  Central  R.  R.,  20  I.  C.  C.  181  (191 1).  The 
complaint  before  the  Commission  asked  for  a  reduction  of  the  railroad  passenger  fares  on 
a  bridge  across  the  Mississippi  River.   The  income  which  the  Illinois  Central  got  from 
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opposite  view  of  the  question  whether  rates  may  exceed  cost  and 
still  be  reasonable.  But  the  American  law  is  clearly  that  rates 
above  cost  are  unreasonable;  that  there  is  no  constitutional  ob- 
stacle to  reducing  them  to  cost;  and  that  they  should  be  reduced 
accordingly,  whatever  the  value  of  the  service  may  be. 

It  is  clear  that  there  can  be  no  sense  of  the  phrase  value  of  the 
service,  or  reasonableness  to  the  consumer,  in  which  it  is  a  cri- 
terion superior  to,  or  coordinate  with,  cost  of  the  service.  If 
there  were  such  a  sense,  it  would  follow,  whatever  the  sense  were, 
that  the  cost  criterion  would  occasionally  give  way  to  it;  and  the 
cost  criterion  gives  way  to  nothing.  Rates  may  neither  be  fixed 
below  cost  when  the  value  of  the  service  is  low,  nor  above  cost 
when  the  value  is  high. 

Is  this  as  it  should  be?  This  raises  the  question,  what  is  meant 
by  value  of  the  service,  or  reasonableness  to  the  consumer?  The 
phrases  are  much  used  and  little  defined.  The  word  value,  since 
it  is  spoken  of  in  this  connection  as  a  measure  of  what  purchasers 
should  pay,  is  evidently  not  used  in  its  ordinary  sense:  for  we  or- 
dinarily mean  by  the  value  of  a  thing  not  a  theory  but  a  condition 
—  the  amount  which  people  will  and  do  pay  for  it.  Neither,  evi- 
dently, is  value  here  used  in  the  sense  of  cost:  since  it  is  offered 
precisely  as  a  criterion  distinct  from  cost.  Neither  does  it  mean 
the  rate  which  will  bring  the  producer  the  greatest  aggregate 
profit  (what  the  traffic  will  bear),  nor  the  highest  rate  which  some 
proportion  or  other  of  consumers  will  pay.  There  is  little  serious 
contention  at  present  that  rates  should  be  kept  up  to  such  a  point, 
and  comparatively  little  need  of  a  rule  of  law,  or  any  other  motive 

the  bridge  was  a  complicated  bookkeeping  question  which  the  Commission  did  not 
answer  categorically.  After  stating  that  "the  net  earnings  of  the  bridge  company 
are  said  to  amoimt  to  about  20  per  cent  on  the  original  cost  of  the  structure,"  it  inti- 
mated some  doubt  of  the  accoimting  processes  by  which  that  result  was  reached; 
but  it  did  not  in  terms  dispute  it,  nor  fix  on  any  lower  percentage  as  more  accurate. 
And  it  did  distinctly  hold  that  the  "generous  returns"  did  not  constitute  a  reason 
for  lowering  the  rate.  This  conclusion  rested  partly  on  the  consideration  that  "  bridges 
are  and  have  been  regarded  as  precarious  properties"  —  a  matter  which  goes  to  the 
cost  of  the  service,  and  indicates  that  the  real  rate  of  return  is  less  than  the  apparent 
one.  But  it  also  rested  in  part,  expressly,  on  notions  of  reasonableness  to  the  con- 
sumer, including  the  proposition  that  "testing  the  charge  of  25  cents  for  passage  over 
this  bridge  with  the  tolls  exacted  for  passage  over  other  bridges  we  find  it  not  un- 
reasonable." The  bare  cost  basis  would  hardly  have  led  the  Commission  to  sustain 
the  rate. 
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than  self-interest,  to  keep  them  down  to  it.  One  critic  has  been 
led  to  the  conclusion  that  "to  say  that  the  rate  must  not  exceed 
what  the  service  is  reasonably  worth  .  .  .  means  nothing."  ® 
More  exactly,  perhaps,  to  say  that  the  rate  must  not  exceed  what 
the  service  is  reasonably  worth,  in  any  normal  sense  of  worth, 
means  nothing.  Though  the  proposition  means  nothing  if  the 
words  are  taken  in  their  ordinary  sense,  and  nothing  true  in  what- 
ever sense  they  are  taken,  it  may  in  some  special  sense  of  the  words 
mean  something  false. 

The  sense  which  is  given  to  the  value  of  the  service  is  not  only 
special  but  various.  The  Interstate  Commerce  Commission  has 
spoken  of  "value  of  the  service,  with  its  bundle  of  constituents,"  ** 
without  further  definition;  and  again  has  used  the  phrase  in  the 
sense  of  the  rates  that  "commodities  and  the  industries  that  use 
them  can  well  stand."  ^  In  another  case,  the  thing  the  commis- 
sion had  chiefly  in  mind  seems  to  have  been  the  rates  commonly 
charged  for  similar  services.^®  In  Silk  Association  of  America 
v.  Pennsylvania  Railroad  Co.,^"^  the  commission  said,  "Illustra- 
tive of  the  value  of  service  is  the  percentage  that  the  rate  paid 
bears  to  the  value  of  the  article."  A  federal  court  has  spoken  of 
"the  value  of  the  service  to  the  shipper"  as  "including  the 
value  of  the  goods  and  the  profit  he  could  make  out  of  them  by 
shipment."  ^^ 

These  various  matters  have  one  broad  feature  in  common: 
they  all  go  to  public  policy.  That  is,  they  affect  the  question  what 
it  is  or  may  be  thought  desirable  to  charge  for  a  service,  as  dis- 
tinguished from  the  question  what  the  service  costs.  No  list  can 
be  drawn  of  all  the  considerations  which  may  affect  a  tribunal's 
view  of  pubHc  policy  in  its  bearing  on  rates.  When  value  of  serv- 
ice is  spoken  of,  as  it  usually  is,  without  attempt  at  definition, 

"  Robert  L.  Hale,  "The  Supreme  Court's  Ambiguous  Use  of  'Value'  in  Rate 
Cases,"  i8  Col.  L.  Rev.  208,  210. 

"  Boileau  v.  P.  &  L.  E.  R.  R.,  22  I.  C.  C.  640,  652  (1912). 

**  Coke  Producers'  Assn.  v.  B.  and  O.  R.  R.,  27  I.  C.  C.  125,  132  (1913). 

^  Railroad  Commrs.  of  Iowa  v.  Illinois  Central  R.  R.,  20  I.  C.  C.  181,  186,  and 
189  (1911).  Cf.  Re  Kent  Water  &  Light  Co.,  P.  U.  R.  1917  D,  394,  397,  where  the 
Ohio  Public  Utilities  Commission  said:  "The  value  of  the  service  ...  is  reflected  more 
or  less  by  what  such  service  is  usually  furnished  for  by  other  companies  to  other  con- 
sumers imder  similar  circumstances."  *^  44  I.  C.  C.  578,  580  (1917). 

**  Interstate  Commerce  Com.  v.  Chicago  Great  Western  Ry.,  141  Fed.  1003,  1015 
(1905)- 
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there  is  no  knowing  whether  the  intended  meaning  is  one  or  more 
of  these  enumerated  considerations  of  policy,  or  other  comparable 
ones,  or  all  of  them  together;  but  something  that  may  be  classi- 
fied as  an  idea  of  policy  is  probably  always  in  mind.  Perhaps  the 
phrase  has  been  oftenest  used,  though  never  defined,  in  the  widest 
sense  it  can  have  {i.  e.,  the  widest  which  excludes  cost,  and  so  is 
intelligible  as  a  proposed  criterion  coordinate  with  cost)  —  the 
resultant  of  all  the  considerations  other  than  cost  (and  discrimina- 
tion) which  ought  as  a  matter  of  public  policy  to  influence  rates. 

Value  of  the  service,  in  any  of  these  senses,  not  only  is  not,  but 
should  not  be,  and  in  some  directions  could  not  be,  allowed  to  over- 
rule cost.  The  most  obvious  objection  to  a  value  criterion  is  its 
indefiniteness.  This  results  not  merely  from  the  fact  that  its 
formal  definition  is  a  matter  of  uncertainty  and  dispute.  The 
several  proposed  definitions  are  each  incapable  of  being  apphed  to 
particular  facts  with  any  approach  to  certainty.  What  is  the 
measure  of  what  "commodities  and  the  industries  that  use  them 
can  well  stand"  ?  How  many  rates  elsewhere  are  to  be  collected  for 
comparison,  and  is  their  simple  average,  a  weighted  average,  or 
some  other  function  to  be  selected?  Is  the  rate  per  ton  on  every 
commodity  to  constitute  the  same  fraction  of  its  value,  and  if  not, 
on  what  are  variations  from  normal  to  be  based?  Just  how  much 
do  all  the  considerations  of  pubhc  policy  (independent  of  cost) 
make  it  desirable  that  the  rate  on  coal  from  Scranton  to  New 
York  should  be?  Value  of  the  service  cannot  be  made  a  primary 
criterion  of  rates  without  asking  some  questions  of  this  sort;  and 
if  such  questions  are  to  be  answered  at  all,  they  cannot  fail  to  be 
answered  in  a  great  and  shifting  variety  of  ways.  As  Commis- 
sioner Meyer,  speaking  for  the  Interstate  Commerce  Commission, 
has  said: 

"As  between  .  .  .  the  cost  of  the  service  and  the  value  of  the  serv- 
ice, the  first  is  decidedly  more  capable  of  exact  determination  and 
mathematical  expression  than  the  latter.  If,  as  some  would  have  us 
believe,  no  measure  has  yet  been  discovered  for  ascertaining  the  cost 
of  the  service,  what  measure  is  there  suggesting  anything  definite  and 
tangible  and  suflSciently  practical  in  its  application  to  carry  conviction 
which  can  be  applied  to  the  value  of  the  service?  "  ^' 

8»  BoUeau  p.  P  &  L.  E.  R.  R.,  22  I.  C.  C.  640,  652  (1912).  Cf.  Duluth  St.  Ry.  Co. 
9.  R.  R.  Com.  of  Wis.,  161  Wis.  245,  152  N.  W.  887  (1915). 
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It  has  been  pointed  out  that  if  any  value  criterion  were  set  up 
as  coordinate  with  the  cost  criterion,  rates  would  sometimes  have 
to  be  fixed  below  cost  and  sometimes  above  it.  Consider  first  the 
idea  of  fixing  rates  below  cost.  Doubtless  an  economy  is  con- 
ceivable in  which  people  would  not  produce  goods  and  services 
because  it  was  made  financially  worth  their  while,  and  in  which 
capital  would  not  be  in  private  hands  at  all.  But  we  are  living 
in  a  society  in  which  capital  is  in  private  hands,  and  one  which 
gets  its  work  done  chiefly  by  the  economic  motive.  Physicians 
and  artists  sometimes  may,  but  the  owners  of  capital  as  such  cer- 
tainly do  not,  do  for  us  what  does  not  promise  to  be  worth  their 
while.  Now  more  capital  is  constantly  needed  for  public  utilities. 
The  chance  of  its  earning  a  great  return,  which  is  considerable  in 
some  kinds  of  business,  is  now  comparatively  negligible  in  this. 
The  needed  capital  is  nevertheless  supplied  —  because  a  reason- 
able return  is  considered  certain.  If  we  are  to  continue  to  get  this 
capital  by  voluntary  induction  from  private  sources,  we  must 
continue  regularly  to  allow  it  a  return.^'' 

Doubtless  the  rates  for  some  particular  services  might  be  fixed 
below  cost;  but,  if  capital  were  still  to  be  attracted  into  public 
utilities,  it  would  be  necessary  to  allow  such  high  rates  at  other 
points  in  the  schedule  as  to  make  the  aggregate  return  satisfac- 

»»  Cf.  Robert  H.  Whitten,  "Fair  Value  for  Rate  Purposes,"  27  Harv.  L.  Rev. 
419,  422:  "There  is  .  .  .  sound  reason  why  in  the  long  run  the  public  cannot  pay 
less"  than  the  normal  cost  of  production.  Thorstein  Veblen,  The  Nature  op 
Peace,  325,  "So  long  as  the  price  system  rules,  that  is  to  say  so  long  as  industry  is 
managed  on  investment  for  a  profit,  there  is  no  escaping  this  necessity  of  adjusting 
the  processes  of  industry  to  the  requirements  of  a  remunerative  price." 

In  Re  Portland  Railway,  Light  &  Power  Co.,  P.  U.  R.  1918  B,  266,  274,  275,  the 
Public  Service  Commission  of  Oregon,  in  granting  an  application  for  increased  street- 
car fares,  said:  "A  prime  consideration  in  the  investment  of  capital  in  enterprises 
designed  to  serve  the  public  is  the  attitude  of  the  public  toward  its  servants,  and  this 
attitude  is  indicated  chiefly  by  the  actions  of  the  rate-making  authorities.  ...  If 
any  Public  Service  Commission  should  make  a  practice  of  enforcing  rates  which 
would  not  attract  free  capital,  it  is  certain  that  the  commimity  would  eventually  lose 
more  than  it  would  gain." 

Cf.,  also,  L.  R.  A.  1915  A,  30,  note. 

Re  Bronx  Gas  &  Electric  Co.,  P.  U.  R.  1918  D,  300,  331,  332  (New  York  Pub. 
Serv.  Com.,  First  Dist.):  "Capital  can  be  drawn  to  pubUc  utilities  from  private  enter- 
prises only  by  establishing  an  attractive  relationship  between  the  certainty  of  the 
return  and  the  percentage  of  the  return  the  utility  is  allowed  to  earn  upon  the  money 
put  into  the  project  by  investors.  If  the  Commission  cannot  make  a  moderate  return 
fairly  certain,  the  percentage  of  return  must  be  higher,  else  capital  will  be  repelled." 
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tory.  The  favored  consumers  would  be  parasitic  on  other  con- 
sumers; they  could  not  long  be  upon  the  producer.  The  economics 
of  such  a  course  would  be  of  a  sort  which  has  long  been  thoroughly 
discredited  among  economists,  and  is  beginning  to  be  among 
other  people.  If  A  wants  a  thing  and  is  prepared  to  pay  its  cost, 
there  is  (at  least  if  it  is  beneficial  or  harmless)  no  reasonable  excuse 
for  refusing  to  let  him  have  it.  It  is  perfectly  inequitable  to  charge 
him  more  than  its  cost  in  order  that  a  different  thing  may  be  fur- 
nished at  less  than  cost  to  some  one  else.^^ 

If  a  particular  industry  is  unable  to  pay  the  cost  of  the  service 
it  desires,  it  should  do  what  most  people  do  with  respect  to  what 
they  cannot  pay  for;  it  should  go  without.  Traffic  which  will  not 
bear  the  cost  of  carrying  it  ought  not  to  be  carried.  Its  owners 
have  no  vested  right  to  live  at  other  people's  expense,  and  that  is 
what  happens  if  they  pay  only  part  of  the  cost  of  their  service 
while  the  utility  collects  the  rest  from  others.  The  situation  is  not 
altered  if  the  article  carried,  or  otherwise  served,  is  of  low  value. 
That  a  thing  is  cheap  no  more  gives  it  a  right  to  be  carried  free, 
or  without  fully  paying  its  way,  than  an  individual's  poverty  en- 
titles him  to  be  carried  free.^^  If  companies  elsewhere  are  so 
fortunately  situated  that  they  can  profitably  furnish  a  given  serv- 
ice at  a  lower  rate  than  A,  that  is  no  reason  for  requiring  A  to 
furnish  it  at  a  loss.  And  as  for  public  pohcy,  the  public  has  no 
such  interest  in  this  or  that  industry  as  to  raise  a  policy  in  favor  of 
putting  its  costs  upon  other  industries;  at  least,  it  has  no  such 
obvious  interest  that  commissions  and  courts  may  properly  act 
on  it. 

There  are  as  serious  objections  to  fixing  rates  above  cost.  So 
far  as  a  given  service  is  competitive,  that  also  cannot  be  done;  if 
it  were  attempted,  competitors  would  simply  get  all  the  business. 
And  some  public  utilities  have  actual  or  potential  competition. 

*'  Pub.  Serv.  Com.  v.  Puget  Sound  International  Ry.  &  Power  Co.,  P.  U.  R.  1916  B, 
81  (Pub.  Serv.  Com.  of  Wash.);  Re  United  Traction  Co.,  P.  U.  R.  1916  E,  249  (N.  Y. 
Pub.  Serv.  Com.,  Second  Dist.);  Hughes,  J.,  in  Northern  Pacific  Railway  v.  North 
Dakota,  236  U.  S.  585,  598  (1915). 

^  "It  is  urged  by  the  State  that  the  commodity  in  question  is  one  of  the  lowest 
classes  of  freight.  This  may  be  assimied,  and  it  may  be  a  good  reason  for  a  lower 
rate  than  that  charged  for  carrying  articles  of  a  different  sort,  but  the  mere  grade  of 
the  commodity  cannot  be  regarded  as  furnishing  a  sufficient  ground  for  compelling 
the  carrier  to  transport  it  for  less  than  cost  or  without  substantial  reward."  Northern 
Pacific  Railway  v.  North  Dakota,  236  U.  S.  585,  597,  598  (1915). 
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Usually  it  is  potential,  and  the  costs  of  the  potentially  competing 
concern  are  not  unlikely  to  be  greater  than  those  of  the  estabhshed 
one;  but  if  rates  are  fixed  seriously  above  the  point  at  which  the 
potential  competitor  could  supply  the  demand,  he  will  presently 
supply  it.  If  the  utility  is  free  from  competition,  actual  or  poten- 
tial, it  can  easily  fix  rates  at  the  point  of  greatest  net  return,  how- 
ever far  that  may  be  above  cost;  if  the  law  leaves  it  alone.  But  it 
seems  clear  that  the  law  should,  as  it  does,  undertake  to  prevent 
that.  It  would  be  hard  to  find  a  presentable  reason  of  poUcy  for 
allowing  the  beneficiaries  of  a  monopoly,  natural  or  legal,  more 
than  a  reasonable  return  on  the  value  of  their  whole  property,  or 
more  than  a  reasonable  profit  on  any  particular  service.  It  is 
said  that  the  utiHty  should  share  in  the  prosperity  of  its  cus- 
tomers; but  it  is  not  made  clear  why  it  should,  and  moreover  it 
inevitably  does,^^  through  disposing  of  more  of  its  product  when 
its  customers  are  prosperous.  Should  an  industry  pay  a  rate  that 
yields  more  than  a  fair  return,  simply  because  it  can  pay  such  a 
rate  and  still  do  business?  The  proposition  that  it  should  leads 
logically  to  the  old  idea  that  a  utiHty  may  properly  charge  "what 
the  traffic  will  bear";  which  means  that  it  may  absorb  the  entire 
profit  of  its  customers,  except  just  enough  to  keep  them  nmning. 
There  may  be  good  reason  why  the  results  of  the  enterprise  or  luck 
of  the  men  in  a  particular  business  should  go  to  others  than  them- 
selves, to  the  state,  for  example;  but  why  they  should  go  to  the 
monopolies  which  serve  them  it  is  hard  to  imagine. 

Again,  suppose  companies  elsewhere  generally  charge  a  rate 
which  would  give  the  particular  company  an  inordinate  profit. 
The  most  which  one  company  can  at  all  plausibly  argue  from  the 
case  of  another  is  that  it  is  entitled  to  parallel  treatment.  As  the 
rates  of  the  other  companies  are  presumably  based  on  their  costs, 
and  accordingly  allow  them  only  a  reasonable  profit,  the  par- 
ticular company  gets  essentially  parallel  treatment  if  it  also  is 
allowed  a  reasonable  profit.  The  fact  that  n  is  the  rate  which 
will  yield  a  reasonable  return  to  A  company  is  no  more  reason  for 
keeping  the  rates  of  B  company,  whose  costs  are  lower,  up  to  n,  than 
for  keeping  the  rates  of  C,  whose  costs  are  higher,  down  to  n. 
Companies  are  concerned  with  rates  only  so  far  as  they  bear  on 

^  The  Interstate  Commerce  Commission  points  this  out  in  Central  Yellow  Pine 
Assn.  V.  Illinois  Central  R.  R.,  lo  I.  C.  C.  505,  536  (1905). 
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profits.  Whether  a  company's  net  profits  are  more  or  less  than  is 
normal  for  similar  companies  has  an  immediate  bearing  on  the 
question  whether  its  profits,  and  consequently  its  rates,  are  rea- 
sonable; but  a  comparison  of  the  rates  themselves  is  significant 
only  indirectly. 

As  to  the  value  of  the  article,  of  which  much  is  made  in  discus- 
sions of  the  value  of  the  service,  it  is  hard  to  see  why  the  shippers 
of  valuable  articles  are  not  as  well  entitled  as  the  shippers  of 
cheaper  ones  to  be  served  at  cost,  including  risk  and  a  reasonable 
profit.  There  is  no  public  policy  against  owning  or  shipping 
valuable  articles,  and  consequently  no  reason  for  imposing  a  tax 
on  their  circulation.  Even  if  and  when  it  is  well  to  im.pose  a  tax 
on  the  circulation  of  some  things,  as  being  harmful  or  luxurious, 
the  tax  should  be  collected  by  the  state  and  not  by  utility  com- 
panies. 

To  charge  something  in  addition  to  cost  for  the  transportation 
of  a  commodity  has  the  same  sort  of  effect  as  a  customs  tariff 
between  the  places  affected.  That  interstate  customs  tariffs  are 
forbidden  by  the  Constitution  is  not  the  worst  that  can  be  said  of 
them.  They  would  prevent  people  in  one  part  of  the  country 
from  getting  the  maximum  benefit  from  the  low  cost  of  produc- 
tion of  particular  things  in  other  parts  of  the  country.  They 
would  injure  the  consuming  region  by  reducing  consumption 
(and  consequently  the  production  of  other  things  for  purposes  of 
exchange),  and  the  producing  region  by  reducing  production 
(and  consequently  the  consimiption  of  other  things  got  by  ex- 
change). A  transportation  charge  which  exceeds  cost  acts  in  the 
same  way. 

In  practice  it  would  nearly  always  be  impossible  to  fix  rates 
below  cost,  whatever  legal  theory  might  have  to  say  about  it; 
while  it  would  be  very  easy,  if  the  law  permitted,  to  fix  them  above 
cost  in  every  case  in  which  competition  would  not  be  stirred  up 
by  doing  so.  The  net  result  of  adopting  the  two  halves  of  the 
value-of-the-service  theory  would  therefore  be  a  serious  increase 
in  public  utility  rates  as  a  whole. 

It  appears,  then,  that  the  various  circumstances  other  than 
cost  which  are  sometimes  referred  to,  under  the  name  of  value  of 
the  service,  as  bearing  on  rates  —  such  as  the  prosperity  or  de- 
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pression  of  a  class  of  patrons;  the  cheapness  or  costliness,  the 
necessary  or  luxurious  character  of  an  article  served;  the  fact  that 
rates  elsewhere  are  high  or  low  —  not  only  do  not,  but  should  not 
and  in  some  directions  could  not  operate  to  overrule  cost  or  rea- 
sonableness to  the  producer.  There  must  always  be  a  substantial 
return  to  the  utility,  if  that  is  possible;  and  this  could  not  be  so 
if  rates  were  limited  at  the  upper  end  by  any  consideration  of  value 
of  the  service  or 'reasonableness  to  the  consumer.  The  return  to 
the  utihty  must  never  be  enormous,  and  this  could  not  be  so  if 
rates  were  limited  at  the  lower  end  by  any  such  consideration.  The 
sole  primary  requirement  is  that  the  return  to  the  utihty  shall  be 
reasonable;  in  other  words,  the  maximum  and  minimum  limits  of 
rates  are  fixed  exclusively  by  cost. 

It  does  not  follow  that  the  circumstances  referred  to  as  value 
of  the  service  have  no  effect  on  rates.  They  readily  may,  there  are 
reasons  why  they  should,  and  some  of  them  undoubtedly  do, 
operate  to  fix  rates  at  a  higher  or  lower  point  within  the  range  of 
cost.  There  is  no  uniform  rule  that  a  reasonable  return  consists 
of  a  given  percentage  on  the  fair  value  of  the  property  employed. 
On  the  contrary,  the  percentage  of  return  upon  the  fair  value  of 
the  property  which  it  is  reasonable  for  a  utility  to  earn  is  agreed 
to  be  a  variable  percentage.  Between  the  lowest  return  that  is 
substantial  and  the  highest  that  is  not  inordinate,  there  is  a  belt, 
more  or  less  broad,  of  returns  which  are  reasonable  in  some  cir- 
cumstances and  not  in  others.  In  accordance  with  what  does 
the  return  which  it  is  reasonable  for  a  utihty  to  earn  vary?  It 
cannot  vary  in  accordance  with  the  cost  of  the  service.  The  cost 
of  the  service  consists  of  the  costs  of  operation,  maintenance, 
and  insurance,  depreciation,  and  the  very  item  we  are  now  con- 
sidering —  a  reasonable  percentage  on  the  value  of  the  property 
employed.  The  percentage  of  return  which  is  reasonable  cannot 
depend  upon  itself,  or  upon  the  value  of  the  property  to  which  the 
percentage  is  to  be  apphed,  or  upon  the  size  of  any  of  the  items 
which  must  be  covered  before  a  return  begins  to  accrue  —  main- 
tenance, operating  expenses,  insurance,  and  depreciation  —  unless 
it  be,  in  some  cases,  operating  expenses.^^    Since  it  cannot  normally 

^  It  is  sometimes  said  that  the  efficiency  of  the  company  should  affect  the  rate  of 
return  allowed;  Taylor  v.  Northwest  Light  &  Water  Co.,  P.  U.  R.  1916  A,  372,  389, 
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depend  upon  the  elements  that  go  to  make  up  cost,  it  cannot  de- 
pend upon  cost.  It  must  therefore  depend  on  something  other 
than  cost.  That  is  to  say  that  it  must  depend  upon  the  value  of 
the  service,  if  not  in  one  or  more  of  the  specific  senses  which  have 
been  suggested  for  that  phrase,  then  in  the  broad  sense  of  all  the 
circumstances  other  than  cost  (and  discrimination)  which  strike 
the  court  as  affecting  the  question  what  rate  is  proper. 

Since  the  primary  requirement  is  that  rates  shall  equal  cost,  the 
value  of  the  service  can  take  effect  only  so  far  as  cost  is  in  doubt. 
But  cost  is  always  in  doubt.  Even  the  cost  of  a  company's  whole 
product  is  by  no  means  free  from  doubt.  The  mere  amount  of  the 
property  employed  is  certain,  and  the  cost  of  maintenance  and 
operation  is  tolerably  certain;  but  the  value  of  the  property  and  its 
rate  of  depreciation  are  matters  of  opinion,  and  the  proper  rate 
of  return  is  eminently  a  matter  of  opinion.  Ideas  of  public  policy 
exert  their  chief  influence  in  the  determination  of  what  consti- 
tutes a  reasonable  rate  of  return;  but  judges  could  not  if  they 
would,  and  there  is  no  reason  why  they  should,  altogether  exclude 
the  influence  of  such  ideas  in  deciding  on  the  fair  value  of  the 
property  and  its  rate  of  depreciation.  In  the  case  of  a  particular 
service,  the  doubtful  element  in  cost  is  far  larger  still.  When,  as 
in  the  case  of  a  carrier,  a  company  is  performing  a  variety  of  serv- 
ices, it  is  clear  and  familiar  that  there  is  no  means  of  determining 
neatly  the  share  of  the  value  of  the  whole  property,  or  of  depre- 
ciation, or  of  the  costs  of  operation  and  maintenance,  which  ought 
to  be  attributed  to  each.  The  question  exactly  what  a  particular 
service  costs  is  therefore  "one  of  almost  insuperable  difficulty."  ^^ 

It  is  unquestioned  that  the  profit  which  a  utility  may  earn  on 
its  entire  business  is  variable;  and  observations  to  that  effect  have 
frequently  been  coupled  with  references  to  the  interest  of  con- 
sumers.   The  United  States  Supreme  Court  has  said: 

"  If  the  answer  had  not  alleged,  in  substance,  that  the  tolls  prescribed 
.  .  .  were  wholly  inadequate  for  keeping  the  road  in  proper  repair  and 

390  (Idaho  Pub.  Util.  Com.);  Duluth  St.  Ry.  Co.  v.  R.  R.  Com.,  161  Wis.  245,  152 
N.  W.,  887  (1915);  P.  U.  R.  1915  D,  192,  206.  There  is  little  objection  to  putting  the 
matter  in  this  way,  and  considering  that  it  involves  varying  the  return  (inversely) 
with  the  cost.  But,  if  cost  is  defined  as  reasonable  or  normal  cost,  the  return  above 
cost  is  not  made  to  fluctuate  when  the  efl&cient  company  is  allowed  a  greater  profit 
than  the  ineflScient  one.  1 

^  Central  Yellow  Pine  Assn.  v.  Illinois  Central  R.  R.,  ro  I.  C.  C.  505,  538  (1905). 


550  HARVARD  LAW  REVIEW 

for  earning  dividends,  we  could  not  say  that  the  act  was  unconstitu- 
tional merely  because  the  company  (as  was  alleged  and  as  the  demurrer 
admitted)  could  not  earn  more  than  four  per  cent  on  its  capital  stock. 
It  cannot  be  said  that  a  corporation  is  entitled,  as  of  right,  and  without 
reference  to  the  interests  of  the  public,  to  realize  a  given  per  cent  upon 
its  capital  stock.  When  the  question  arises  whether  the  legislatiire  has 
exceeded  its  constitutional  power  in  prescribing  rates  to  be  charged  by 
a  corporation  controlling  a  public  highway  stockholders  are  not  the 
only  persons  whose  rights  or  interests  are  to  be  considered.  The  rights 
of  the  public  are  not  to  be  ignored."  ^ 

But  the  statement  of  variability  is  most  commonly  made,  as 
one  would  expect,  with  reference  to  the  return  on  particular  serv- 
ices. In  Northern  Pacific  Railway  v.  North  Dakota,  the  very  case 
in  which  it  was  laid  down  that  the  value  of  a  service  could  not  be 
made  an  excuse  for  fixing  rates  below  cost,  the  United  States 
Supreme  Court  said : 

"The  legislature,  imdoubtedly,  has  a  wide  range  of  discretion  in  the 
exercise  of  the  power  to  prescribe  reasonable  charges,  and  it  is  not  bound 
to  fix  uniform  rates  for  all  commodities  or  to  secure  the  same  percentage 
of  profit  on  every  sort  of  business.  There  are  many  factors  to  be  con- 
sidered —  differences  in  the  articles  transported,  the  care  required,  the 
risk  assimied,  the  value  of  the  service,  and  it  is  obviously  important 
that  there  should  be  reasonable  adjustments  and  classifications.  .  .  . 
The  court  ...  is  not  called  upon  to  concern  itself  with  mere  details 
of  a  schedule;  or  to  review  a  particular  tariff  .  .  ,  which  jdelds  sub- 
stantial compensation  for  the  services  it  embraces,  when  the  profitable- 
ness of  the  intrastate  business  as  a  whole  is  not  involved."  ®' 

And  the  actual  effect  of  the  value  of  the  service  on  rates  is,  natur- 
ally, most  evident  in  cases  dealing,  with  classification,  or  other- 

"  Covington  Turnpike  Co.  v.  Sandford,  164  U.  S.  578,  596  (1896).  Cf.  Southern 
Indiana  Ry.  Co.  v.  R.  R.  Com.,  172  Ind.  113,  128,  87  N.  E.  966,  971  (1909).  "What 
that  profit  shall  be  —  whether  ten,  six,  two,  or  any  other  per  cent  —  must  be  deter- 
mined from  the  facts  of  each  particular  case,  taking  into  account,  as  against  the  cost 
and  earning  capacity  of  the  railroad,  the  value  of  the  service  to  the  shipper,  and  the 
amount  he  can  reasonably  afford  to  pay.  In  short,  as  the  charge  approaches  oppres- 
sion to  the  shipper,  it  should  in  the  same  degree  approach  the  point  of  minimiun 
profit  to  the  carrier." 

"  236  U.  S.  585,  598,  599  (1915).  Similarly,  in  Norfolk  &  Western  Railway  v.  West 
Virginia,  236  U.  S.  605,  609  (1915),  the  court  said:  "The  state  is  imder  no  obligation  to 
secure  the  same  rate  of  return  from  each  of  the  two  principal  departments  of  business, 
passenger  and  freight."  Cf.  Bogart  v.  Wis.  Tel.  Co.,  P.  U.  R.  1916  C,  1020,  1053, 
1054  (Wis.  R.  R.  Com.). 
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wise  passing  on  particular  rates.  As  the  Interstate  Commerce 
Commission  said  in  191 2, 

"In  all  classification  consideration  must  be  given  to  what  may  be  termed 
public  policy,  the  advantage  to  the  community  of  having  some  kinds  of 
freight  carried  at  a  less  rate  than  other  kinds."  ^* 

For  example,  the  Interstate  Commerce  Commission  has  treated 
the  prosperity  or  depression  of  the  business  affected  by  a  particular 
rate  as  bearing  on  the  question  what  the  rate  should  be,  when 
there  has  been  no  question  of  going  above  or  below  the  limits 
of  cost.  The  complainant's  prosperity  was  treated  in  Hikhman 
Coal  b°  Coke  Co.  v.  Baltimore  b°  Ohio  Railroad  ®^  as  pointing  more 
or  less  to  the  conclusion,  which  the  commission  reached,  that 
the  rates  complained  of  were  not  too  high;  and  in  Cattle  Raisers^ 
Association  of  Texas  v.  M.  K.  and  T.  Railway  ^°°  the  depression 
of  the  complainants'  business  was  treated  as  having  some  tendency, 
though  a  slight  one,  to  justify  the  commission's  action  in  lower- 
ing rates.^"^  But  it  can  hardly  be  said  to  be  estabHshed  law  that 
prosperity  or  the  lack  of  it  on  the  part  of  consumers  is  entitled  to 
any  weight  at  all. 

On  the  other  hand,  it  is  entirely  settled  that  the  value  of  an 
article  served  counts  in  fixing  the  rate.     In  191 7,  in  dismissing  a 

'8  In  re  Advances  in  Coal  Rates,  22  I.  C.  C.  604,  623  (191 2).  The  dictum  in  this 
case  that  the  Norfolk  &  Western  did  not  prove  itself  entitled  to  an  advance  by  the 
mere  showing  that  existing  rates  did  not  cover  the  cost  of  the  service  is  overruled,  if 
it  was  ever  law  —  which  is  very  doubtful  —  by  Northern  Pacific  Railway  v.  North 
Dakota,  236  U.  S.  585  (1915). 

In  Coke  Producers'  Assn.  v.  B.  &  O.  R.  R.,  27  I.  C.  C.  125,  132,  140  (1913),  rates 
were  lowered  on  the  ground,  among  others,  of  public  poUcy  in  favor  of  the  dissemina- 
tion of  an  article.  The  Public  Service  Commission  of  West  Virginia  took  similar 
action  in  Greer  v.  B.  &  O.  R.  R.  Co.,  P.  U.  R.  1916  D,  286,  301,  Cf.  R.  R.  Passenger 
Rate  Case,  P.  U.  R.  1915  B,  362,  386.  (Mass.  Pub.  Serv.  Com.),  and  Bogart  v.  Wis. 
Tel.  Co.,  P.  U.  R.  1916  C,  1020,  1053,  ioS4>  on  propriety  of  favoring  some  classes  of 
traffic. 

»»  16I.  C.  C.  512  (1909). 

"»  II  I.  C.  C.  296,  348  (1905). 

101  In  Central  Yellow  Pine  Assn.  v.  Illinois  Central  R.  R.  Co.,  10 1.  C.  C.  505  (1905); 
and  Tift  v.  Southern  Railway,  10  I.  C.  C.  548  (1905);  the  Interstate  Commerce  Com- 
mission, in  holding  that  the  prosperity  of  a  business  cannot  excuse  the  imposition  of 
a  rate  which  exceeds  cost,  used  language  which,  taken  literally,  would  indicate  that 
the  prosperity  of  a  business  served  has  nothing  at  all  to  do  with  the  propriety  of  a 
rate.  But  the  Commission  may  be  supposed  to  have  had  in  mind  only  the  question 
with  which  it  was  dealing,  viz.,  the  question  of  allowing  a  rate  to  exceed  cost.  The 
question  of  fixing  a  rate  higher  or  lower  within  the  range  of  cost  is  distinct. 
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complaint  against  a  carrier's  rate  on  raw  silk,  the  Interstate  Com- 
merce Commission  said: 

"The  increase  in  the  hazard  is  not  the  only  fact  to  be  considered  in 
prescribing  rates  for  the  transportation  of  highly  valued  commodities. 
The  Supreme  Coiu-t  in  N.  P.  Ry.  v.  North  Dakota,  236  U.  S.  585,  599, 
in  giving  some  of  the  many  factors  which  should  be  considered  in  mak- 
ing rates,  names  'the  risk  assumed'  and  also  'the  value  of  the  service.' 
This  Commission  has  throughout  its  history  given  consideration  to  the 
value  of  a  conunodity  when  determining  what  is  a  reasonable  rate 
thereon.  Illustrative  of  the  value  of  service  is  the  percentage  that  the 
rate  paid  bears  to  the  value  of  the  article.  .  .  .  Silk  is  one  of  the  conunod- 
ities  of  the  highest  value  in  proportion  to  the  ratio  which  the  charges 
bear  to  the  value  of  the  commodity."  ^'^ 

Weight  is  constantly  being  given,  in  passing  on  rates,  to  com- 
parisons with  rates  at  other  points  where  conditions  are  similar.^"' 

In  passing  on  the  rate  for  a  particular  service,  tribunals  not 
infrequently  refrain  altogether  from  guessing  what  the  cost  of  the 
service  may  be.  The  dilB&culty  or  impossibility  of  fixing  exactly 
the  cost  of  a  particular  service,  and  the  special  regard  which  is 

i"*  Silk  Assn.  of  America  v.  Penn.  R.  R.,  44  I.  C.  C.  578,  580,  581  (1917).  Similarly, 
in  191 6,  in  a  case  involving  advances  on  live  stock,  the  commission  adjudged  that 
"rates  for  the  transportation  of  any  of  the  animals  named  .  .  .  which  are  increased 
...  by  more  than  2  per  cent  for  each  50  per  cent  ...  of  additional  value  are  .  .  . 
unreasonable."  National  Society  of  Record  Assns.  v.  Aberdeen  &  Rockfish  R.  R.  Co., 
40  I.  C.  C.  347,  355  (1916).  The  same  principle  was  applied  in  Iowa  R.  R.  Commrs. 
V.  A.  T.  &  S.  F.  Ry.  Co.,  36 1.  C.  C.  79,  85  (1915).  Cf.  Coke  Producers  Assn.  v.  B.  &  O. 
R.  R.,  27  I.  C.  C.  125  (1913);  Ford  Co.  v.  Michigan  Central  R.  R.,  19  I.  C.  C.  507, 
509  (1910);  Union  Tanning  Co.  v.  Southern  Ry.,  26  I.  C.  C.  159,  163  (1913). 

State  tribunals  have  recognized  the  same  principle.  Cf.,  e.  g.,  Copeland  Ore  Co.  v. 
M.  T.  Ry.  Co.,  P.  U.  R.  191 7  F,  182,  195  (Colo.  Pub.  Util.  Com.). 

»<»  E.  g.,  Freight  Bureau  of  Cincinnati  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.,  6  I.  C.  C. 
195  (1894);  Oregon  &  Washington  Limiber  Mfrs.  Assn.  v.  S.  P.  Co.,  21  I.  C.  C.  389, 
392,  393  (1911);  Boileau  v.  P.  &  L.  E.  R.  R.  Co.,  22  I.  C.  C.  640  (1912);  Marian  Coal 
Co.  V.  D.  L.  &  W.  R.  R.,  24  I.  C.  C.  140,  142  (191 2).  Cf.  Interstate  Commerce  Com. 
V.  Louisville  &  Nashville  Ry.,  118  Fed.  613  (1902).  Comparisons  with  other  rates 
were  used  in  support  of  increases  in  Re  East  St.  Louis  Light  &  Power  Co.,  P.  U.  R. 
1918  B,  320  (111.  Pub.  Util.  Com.);  Railroad  Passenger  Rate  Case,  P.  U.  R.  1915  B,  362, 
392  (Mass.  Pub.  Serv.  Com.);  and  in  support  of  reductions  or  refusals  to  increase, 
in  State  ex  rel.  Watts  Engineering  Co.  v.  Pub.  Serv.  Com.,  269  Mo.  525,  191  S.  W. 
412,  P.  U.  R.  1917  C,  581,  591;  Pub.  Serv.  Gas  Co.  v.  Board  of  Pub.  Util.  Commrs., 
84  N.  J.  L.  463,  474,  475,  87  Atl.  651  (1913);  Hocking  Valley  R.  R.  Co.  v.  Pub.  Util. 
Com.  of  OIuo,  92  Ohio  St.  362,  no  N.  E.  952  (1915),  P.  U.  R.  1916  B,  406;  Re  Kans. 
City  Elec.  Lt.  Co.,  P.  U.  R.  191 7  C,  728,  790  (Mo.  Pub.  Serv.  Com.);  Re  Kent 
Water  &  Light  Co.,  P.  U.  R.  191 7  D,  394,  397  (Ohio  Pub.  Util.Com.). 
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consequently  shown  for  value  in  fixing  the  rates  on  particular 
services,  have  sometimes  led  to  the  assertion — notably  by  the 
Interstate  Commerce  Commission  ^"^ —  that  very  different  con- 
siderations must  govern  the  fixing  of  particular  rates  from  those 
that  apply  to  an  entire  schedule;  that  the  cost  of  a  particular 
service,  being  imascertainable,  can  have  Httle  to  do  with  the  pro- 
priety of  a  particular  rate,  and  that  particular  rates  must  there- 
fore be  governed  largely  by  value  of  service.  This  assertion  is 
true  within  limits,  but  there  are  two  observations  to  be  made  upon 
it  which  greatly  qualify  its  apparent  meaning.  In  the  first  place, 
it  implies  that  the  value  of  a  service  is  ascertainable,  if  not  quite 
definitely,  at  least  more  definitely  than  its  cost.  But  if  one  recalls 
the  variety  of  elusive  ideas  which  go  under  the  name  of  value  of 
the  service  it  is  evident  that  this  is  not  so.  On  the  contrary,  as 
the  Interstate  Commerce  Commission  itself  has  pointed  out,  "the 
cost  of  the  service  is  ascertainable  with  much  more  precision  and 
capable  of  more  tangible  expression  than  the  value  of  the  serv- 
ice." ^°^  In  the  second  place,  the  proposition  more  or  less  sug- 
gests that,  in  respect  to  particular  rates,  the  criterion  of  value  is 
deliberately  preferred  and  preferable  to  the  criterion  of  cost;  in 
other  words,  it  overrules  cost.  That  is  far  from  true.  To  allow 
value  to  influence  rates  within  the  range  where  cost  is  doubtful  is 
not  to  prefer  value  to  cost;  it  is  simply  to  prefer  value  to  nothing. 
The  question  which  is  to  prevail  can  arise  only  when  both  are 
known;  so  far  as  either  is  unknown  there  is  no  conflict.  And,  as  has 
been  pointed  out,  when  there  is  a  conflict  it  is  cost  and  not  value 
that  prevails.  The  Supreme  Court  has  held  that  coal  rates  ^^ 
and  passenger  rates  ^°^  which  are  below  cost  must  be  raised,  and 
that  lumber  rates  which  exceed  cost  must  be  lowered.^'^^  From 
the  fact  that  costs  are  less  accurately  determinable  in  the  case  of 
a  particular  service  than  in  that  of  an  entire  business,  it  follows 
that  the  range  of  what  may  or  might  be  found  to  be  cost  is  a 
broader  range  in  the  case  of  the  particular  service;  and  this  is  the 

^'>*  Central  Yellow  Pine  Assn.  v.  111.  Central  R.  R.  Co.,  10  I.  C.  C.  505,  539,  540 

(1905)- 

i"  Boileau  v.  P.  &  L.  E.  R.  R.,  22  I.  C.  C.  640,  652  (1912). 

*<*  Northern  Pacific  Railway  v.  North  Dakota,  236  U.  S.  585  (1915),  (note  53,  supra). 

"^  Norfolk  &  Western  Ry.  Co.  v.  Conley,  236  U.  S.  605  (1915),  (note  56,  supra). 

los  Southern  Railway  v.  Tift,  206  U.  S.  428  (1907);  Illinois  Central  R.  R.  v.  Inter- 
state Commerce  Com.,  206  U.  S.  441  (1907)  discussed  above. 
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truth  in  the  statement  that  cost  has  less,  and  value  more,  to  do 
with  rates  for  particular  services  than  with  entire  schedules. 

The  proposition  that  the  value  of  the  service  does  not  count  at 
all  in  fixing  rates  is  evidently  only  less  erroneous  than  the  proposi- 
tion that  it  is  of  coordinate  importance  with  cost.  To  say  that 
nothing  counts  but  cost  is  to  say  that  courts  require  a  rate  of 
profit  which  is  absolutely  uniform  on  a  fair  value  which  is  defi- 
nitely ascertainable;  whereas  the  fact  is  that  the  fair  value  of  an 
entire  property  is  matter  of  opinion,  the  proportion  of  it  which 
should  be  attributed  to  a  particular  service  is  matter  of  guess,  and 
various  rates  of  profit  are  thought  proper  in  various  cases.  The 
value  of  the  service,  in  the  sense  of  some  of  the  considerations  of 
public  policy  which  affect  the  question,  what  the  rate  ought  to  be, 
is  an  actual  rate-making  criterion,  although  subordinate  to  cost. 

And  it  seems  highly  desirable  that  this  subordinate  effect  should 
be  allowed  to  some  of  these  considerations.  The  argimient  rests 
in  part  on  the  assumption  that  a  general  diffusion  of  things  is  de- 
sirable. As  time  goes  on,  more  kinds  of  things  are  used  by  more 
people  in  more  places.  This  constitutes  progress  in  the  sense  that 
it  is  the  direction  in  which  we  are  moving,  and  it  is  generally  as- 
sumed to  be  progress  in  the  sense  of  being  desirable.  And  atten- 
tion to  the  value-of-the-service  sort  of  consideration  in  the  making 
of  rates  encourages  this  diffusion. 

Take  the  prosperous  or  depressed  condition  of  an  industry  which 
a  public  utility  serves.  To  say  that  an  industry  is  prosperous 
means  that  it  is  disposing  of  an  unusually  large  amount  of  its 
product,  or  selling  it  at  an  unusually  high  price,  or  both.  From 
the  fact  of  large  sales  it  follows  that  the  dissemination  of  the 
product  does  not,  relatively  to  other  commodities,  need  encourage- 
ment, and  is  not  likely  to  cease  or  become  insignificant  if  it  is  made 
necessary  to  charge  a  higher  price.  From  the  large  margin  of  profit 
it  follows  that  a  higher  rate  to  the  public  utility  might  not  make 
it  necessary  or  feasible  to  charge  a  higher  price  for  the  commodity. 
From  both  circumstances  or  either  it  appears  that  the  use  of  the 
article  will  not  be  disastrously  interfered  with  by  a  higher  charge 
on  the  part  of  the  public  utility.  The  reverse  of  all  this  is  true  in 
the  case  of  a  depressed  industry.  It  is,  by  hypothesis,  marketing 
unusually  httle  of  its  product,  or  selling  it  on  an  unusually  narrow 
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margin,  or  both.  The  use  of  the  article,  already  subnormal,  will 
be  further  restricted  if  the  price  of  it  is  raised;  and  the  small  present 
profit  makes  it  probable  that  the  price  will  have  to  be  raised  if  the 
public  utility's  rate  is  raised.  All  this  would  constitute  no  excuse 
for  charging  the  prosperous  industry  a  rate  which  would  yield  the 
utility  more  than  a  reasonable  return,  to  the  enrichment  of  the 
utility  or  its  other  consumers,  or  for  charging  the  depressed  in- 
dustry a  rate  which  would  not  cover  cost,  and  throwing  the  re- 
sulting burden  on  other  consumers.  But  it  does  constitute  a 
reason  for  giving  the  benefit  of  the  doubt,  in  valuation  of  plant, 
apportionment  of  costs,  and  determination  of  what  return  is 
reasonable,  to  the  utility  in  the  case  of  the  prosperous  customer 
and  to  the  purchaser  in  the  case  of  the  depressed  one.  A  similar 
argument  can  be  made  for  considering  the  value  of  the  article 
served,  and  allowing  a  more  generous  return,  within  the  limits  of 
cost,  from  the  more  valuable  than  from  the  less  valuable  article. 
The  dearer  a  commodity  is,  the  smaller  in  general  is  the  fraction 
of  its  cost  which  consists  of  freight  rate  or  other  public-utility 
charge.  But  for  the  fact  that  freight  rates  are  graduated  more 
or  less  in  accordance  with  the  value  of  the  article,  the  rate 
would  be  a  smaller  fraction  of  the  article's  whole  cost  in  the  case 
of  the  dearer  in  exactly  the  proportion  that  it  is  dearer.  A  cent  a 
pound  in  a  freight  rate  may  make  a  difference  of  i  per  cent  in  the 
price  of  a  dearer  article  and  of  50  per  cent  in  the  price  of  a  cheaper 
one.  It  follows  that  a  higher  public-utihty  charge  does  not  so 
greatly  interfere  with  the  use  of  the  dearer  commodity  as  of  the 
cheaper. 

So  far  as  high-cost  commodities  are  in  the  nature  of  luxuries, 
this  proposition  doubtless  fails  in  some  degree ;  since  it  is  in  general 
easier  to  check  the  demand  for  a  luxury  than  for  a  necessity.  But 
this,  as  an  argument  against  high  rates  on  luxuries,  is  offset  by  the 
consideration  that  the  distribution  of  luxuries,  while  important, 
is  less  important  than  the  distribution  of  necessities.  Their  use 
may  be  the  more  checked  by  a  higher  rate,  but  the  checking  of 
their  use  is  the  less  unfortunate.  On  the  whole,  therefore,  the 
benefit  of  the  doubt  concerning  costs  and  returns  may  well  be 
given  to  the  company  as  against  the  luxury,  and  to  the  necessity 
as  against  the  company.  And  with  luxuries,  or  beyond  them,  should 
be  classed  for  this  purpose  articles  the  consimiption  of  which  is 
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regarded  as  an  evil;  and  with  necessities,  articles  the  consumption 
of  which  is  thought  specially  desirable. 

The  interest  of  manufacturers,  dealers,  and  employees  fur- 
nishes an  argument  which  parallels,  in  large  part,  that  based  on 
the  interest  of  consumers.  It  is  obviously  to  the  interest  of  the 
people  engaged  in  an  industry  that  it  survive.  So  far  as  anything 
tends  to  kill  it,  to  them  it  is,  in  that  proportion,  an  evil.  And  a 
prosperous  business  is  obviously  less  likely  to  be  ruined  by  in- 
creasing its  costs  than  a  depressed  one. 

The  case  is  less  strong  for  making  anything  turn  on  a  mere 
comparison  of  rates  in  different  localities;  yet  there  does  appear 
to  be  a  certain  advantage,  other  things  being  equal,  in  uniformity. 
People  in  one  locality  tend  to  be  placed  at  a  disadvantage  in  com- 
petition with  people  in  another  if  they  have  to  pay  higher  rates  to 
public  utilities.  Moreover,  the  general  prevalence  of  a  given  rate, 
since  it  tends  to  show  what  costs  are  and  rates  should  be  in  many 
places,  is  some  evidence,  though  slight  and  indirect,  of  what  they 
are  and  should  be  in  a  particular  place.  Though  the  fact  that 
rates  are  higher  or  lower  elsewhere  is  no  reason  for  fixing  them 
above  or  below  cost  anywhere,  it  is  some  reason  for  taking  a  broader 
or  narrower  view  of  cost. 

In  summary:  It  is  frequently  said,  by  eminent  courts,  com- 
missions, and  text-writers,  that  the  value  of  a  service  is  entitled  to 
quite  as  much  weight  as  the  cost  of  the  service  in  the  fixing  of 
public-service  rates.  The  decisions  do  not  bear  out,  but  contra- 
dict, such  statements.  The  decisions  estabhsh  that  the  value  of  the 
service  —  which  means  substantially  public  pohcy  —  is  not  a 
criterion  either  superior  to  or  coordinate  with  the  cost  of  the  serv- 
ice. This  is  entirely  sound  and  largely  inevitable.  But  the  un- 
certainties of  cost  (though  narrower  than  the  uncertainties  of 
value)  offer  room  for  value  to  operate  as  a  subordinate  criterion, 
by  fixing  rates  higher  or  lower  within  the  range  of  cost;  and  some 
aspects  of  value  do,  and  quite  as  many  should,  operate  in  that 
way. 

Henry  White  Edgerton. 

Boston,  Mass. 
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In  the  closing  days  of  the  battle  of  the  Argonne,  Captain  Reuben  B. 
Hutchcraft,  Jr.,  io6th  Infantry,  was  killed  in  action.  He  was  leading  a 
reconnaissance  patrol,  and,  encountering  a  machine-gun  fire  from  which 
the  character  of  the  terrain  afforded  no  adequate  protection  for  his  men, 
he  led  them  in  a  successful  charge  on  the  machine-gun  nests  which  were 
put  out  of  action.  He  himself,  however,  was  killed.  Captain  Hutch- 
craft graduated  from  the  University  of  Kentucky  in  1907,  and  received 
the  degree  of  LL.B.  cum  laude  from  Harvard  in  191 1.  From  1909  until 
191 1  he  was  an  editor  of  this  Review.  After  his  graduation  from  the 
law  school,  he  practiced  law  in  Kentucky,  his  native  state.  He  was 
twice  elected  to  the  Kentucky  legislature,  and  was  a  member  of  the  state 
Tax  Commission,  and  a  professor  in  the  law  school  of  the  University 
of  Kentucky.  With  his  intellectual  abihty,  his  enthusiasm,  his  devotion 
to  the  public  welfare,  and  his  engaging  personality  he  was  a  man  who 
could  ill  be  spared  by  his  commonwealth  and  his  country. 


Forgery  of  an  Interstate  Bill  of  Lading  as  a  Federal  Crime.  — 
By  the  Pomerene  Act  approved  in  August,  1916,  Congress  undertook 
to  regulate  the  effect  of  interstate  bills  of  lading. 

That  this  statute  in  its  main  provisions  is  constitutional  is  hardly 
open  to  doubt,  since  the  decision  of  Atchison,  Topeka  &°  Santa  Fe  R.  R. 
V.  Harold}  This  case  held  a  Kansas  statute  unconstitutional  which 
provided  that  the  innocent  holder  of  the  bill  of  lading  should  be  vested 
with  rights  not  available  to  the  shipper.    Not  only  the  provisions  of  the 

^  241  U.  S.  371  (1916). 
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Pomerene  Act,  which  relate  directly  to  the  contract  between  the  shipper 
and  the  carrier  are  thus  governed  by  federal  law,  but  those  which  relate 
to  the  transfer  of  the  bill  of  lading  between  third  parties,  if  for  no  other 
reason  than  because  the  rights  of  the  transferee  necessarily  affect  the 
obligation  of  the  carrier.  If  the  purchaser  of  the  bill  of  lading  acquires 
an  indefeasible  title  to  the  goods,  the  carrier  must  recognize  that  title, 
and  will  be  liable  in  damages  if  he  fails  to  do  so. 

In  United  States  v.  Ferger,^  however,  it  has  recently  been  held  that 
section  41  of  the  Pomerene  Act,  which  makes  criminal  the  forging  of 
an  interstate  bill  of  lading,  is  unconstitutional,  "since  the  forged  bills  of 
lading  were  nothing  but  pieces  of  paper  fraudulently  inscribed.  ,  .  . 
They  were  not  receipts  for  goods.  .  .  .  They  did  not  affect  interstate 
commerce." 

The  court  excluded  from  contemplation,  as  possibly  presenting  a 
different  question,  the  counterfeiting  of  an  existing  genuine  interstate 
bill  of  lading. 

An  argument  of  this  character  is  applicable  not  alone  to  forged  bills 
of  lading,  but  to  any  case  where  Congress  seeks  to  punish  a  simulation 
of  a  lawful  means  or  agency  for  promoting  a  constitutional  object.  The 
court  refers  in  its  opinion  to  the  counterfeiting  of  money  of  the  United 
States,  and  distinguishes  the  admitted  power  of  Congress  to  punish 
counterfeiting  money  from  the  asserted  power  to  punish  counterfeiting 
bills  of  lading  on  the  ground  that  the  Constitution  itself  gives  power  to 
Congress  "to  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States." 

This  express  statement  in  the  Constitution  certainly  does  deprive  the 
illustration  of  counterfeit  money  of  value  as  an  argument;  but  Congress 
has  undertaken  to  punish  not  only  counterfeiting  its  own  money  and 
securities,  but  those  of  foreign  countries,  and  this  legislation  has  been 
held  constitutional,^  though  no  direct  authority  is  given  in  the  Consti- 
tution similar  to  that  regarding  domestic  money  and  securities.  The 
Supreme  Court  did,  indeed,  in  reaching  its  conclusion,  rely  mainly  on 
the  provision  in  the  Constitution  which  gives  Congress  power  to  punish 
offenses  against  the  law  of  nations,  but  also  relied  on  the  power  of  Con- 
gress to  regulate  commerce  with  foreign  nations;  and  the  fact  that  the 
forging  of  foreign  securities  might  be  a  subject  of  foreign  commerce  was 
held  a  reason  for  protecting  such  commerce  by  punishing  the  forgery. 

Another  statute,  also  held  constitutional,*  shows  the  power  of  the 
government  to  punish  simulation  of  what  has  been  put  under  the  pro- 
tection of  the  national  government.  It  has  been  enacted  by  Congress:  * 
"Whoever,  with  intent  to  defraud  either  the  United  States  or  any  per- 
son, shall  falsely  assume  or  pretend  to  be  an  officer  or  employee  acting 
under  the  authority  of  the  United  States  .  .  .  shall  be  fined,"  etc.  It 
will  be  observed  that  this  provision  punishes  the  fraudulent  demanding 
or  obtaining  from  "any  person"  any  money,  paper,  etc.;  and  this  pro- 
vision has  been  sustained  by  the  Supreme  Court,  though  the  guilty 
defendant  purported  to  hold  an  office  under  the  United  States  which 

2  So.  Dist.  Ohio,  October,  1918. 
'  United  States  v.  Aijoua,  120  U.  S.  479  (1887). 
*  United  States  v.  Barnow,  239  U.  S.  74  (1915)- 
'  CoMP.  Stats.  §  10196  (1913). 
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had  no  actual  existence,  and  was  engaged  in  an  activity  properly  exer- 
cised by  no  ofl&cer  of  the  United  States. 

The  analogy  between  this  case  and  the  case  concerning  bills  of  lading 
is  close.  Congress  doubtless  has  power  to  appoint  officers  to  carry  out 
the  functions  of  government.  Similarly  it  has  power  to  regulate  inter- 
state commerce.  It  is  not  expressly  given  power  to  punish  persons  who 
are  neither  officers  of  the  United  States  nor  attempt  to  exercise  the 
powers  of  real  officers,  any  more  than  it  is  expressly  given  power  to 
punish  persons  who  simiilate  the  methods  of  interstate  commerce  with- 
out actually  engaging  in  such  commerce.  But  because  the  respect  and 
authority  of  its  officers  cannot  be  maintained  without  punishing  those 
who  simulate  them,  a  statute  was  upheld  which  authorized  the  prosecu- 
tion of  one  fraudulently  assuming  to  be  such  an  officer,  whether  the 
office  or  the  powers  he  purported  to  have  were  or  could  be  held  by  any 
one.  By  a  parity  of  reasoning,  one  who  interferes  with  the  legitimate 
transaction  of  interstate  commerce  by  simulated  documents  may  be 
punished  in  order  that  the  legitimate  instrumentalities  of  commerce 
may  not  fall  into  disrepute  and  fail  to  achieve  their  proper  effect. 

The  inference  justified  by  these  decisions  is  borne  out  by  the  general 
attitude  of  the  Supreme  Court  towards  the  question  of  interstate 
commerce.  "'Commerce  among  the  several  states'  is  a  practical  con- 
ception";^ and  the  Supreme  Court  has  indicated  abundantly  its  deter- 
mination to  prevent  anything  and  everything  which  practically  impedes 
and  interferes  with  interstate  commerce.  It  has  refused  to  permit  in- 
terference with  the  physical  operation  of  the  ordinary  channels  of  in- 
terstate commerce.  A  state  was  not  allowed  to  stop  the  operation  of 
telegraph  lines  by  injunction  for  failure  to  pay  taxes.'^  Nor  was  a  state 
court  allowed  to  order  the  removal  of  a  railroad  bridge  which  formed 
part  of  a  direct  channel  of  interstate  commerce.^ 

"The  freedom  from  interference  on  the  part  of  the  States  is  not  con- 
fined to  a  simple  prohibition  of  laws  impairing  it,  but  extends  to  inter- 
ference by  any  ultimate  organ."  ^  "The  state  can  do  nothing  which 
will  directly  burden  or  impede  the  interstate  traffic  of  the  company,  or 
impair  the  usefulness  of  its  facilities  for  such  traffic."  ^"  Nor  are  indi- 
viduals allowed  any  greater  freedom  than  the  agencies  of  the  state  in 
interrupting  interstate  commerce.^^ 

In  In  re  Debs,^^  the  United  States,  finding  that  the  interstate  trans- 
portation of  persons  and  property,  as  well  as  the  carriage  of  the  mails, 
was  forcibly  obstructed,  and  that  a  combination  and  conspiracy  ex- 
isted to  subject  the  control  of  such  transportation  to  the  will  of  the 

•  Reanich  v.  Pennsylvania,  203  U.  S.  507,  512  (1906). 

^  Western  Union  v.  Attorney-General,  125  U.  S.  530  (1888).  See  Williams  v, 
Talladega,  226  U.  S.  404,  415  (1912). 

8  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage  District,  233  U.  S.  75 
(1914).  '  Ibid.,  78.  i»  Ibid.,  79. 

"  Houston  &  Texas  Railway  v.  United  States,  34  U.  S.  342  (1914) .  In  the  course  of  its 
opinion  the  court  said,  page  351,"  Congress  is  empowered  to  regulate,  that  is,  to  provide 
the  law  for  the  government  of  interstate  commerce;  to  enact '  all  appropriate  legislation ' 
for  its  'protection  and  advancement'  (The  Daniel  Ball,  10  Wall.  557,  564);  to  adopt 
measures  'to  promote  its  growth  and  insure  its  safety'  (Coimty  of  Mobile  v.  Kimball, 
102  U.  S.  651);  'to  foster,  protect,  control  and  restrain'  (Second  Employers'  Liability 
Cases,  223  U.  S.  i)."  "^  158  U.  S.  564  (1895). 
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conspirators,  applied  to  one  of  their  courts,  sitting  as  a  court  of  equity, 
for  an  injunction  to  restrain  such  obstruction  and  prevent  carrying  into 
efifect  such  conspiracy.    The  injunction  was  granted. 

The  same  power  which  can  thus  protect  from  physical  interference 
the  ordinary  means  of  interstate  transportation  does  not  become  power- 
less when  the  method  of  obstruction  is  less  tangible  though  equally 
efifective.  Tax  laws,^^  inspection  laws,^^  and  laws  of  other  kinds  ^^  have 
been  held  unconstitutional  whenever  their  operation  has  been  such  as 
to  cast  a  direct  burden  upon  interstate  commerce. 

It  can  hardly  be  contested  that  the  effect  of  forged  interstate  bills  of 
lading  is  to  discredit  and  render  hazardous  the  use  of  genuine  interstate 
bills;  or  that  the  section  of  the  statute  in  question  is  aimed  to  protect 
the  business  of  dealing  in  genuine  interstate  bills.  This  can  be  its  only 
purpose,  and  its  provisions  are  calculated  to  effect  that  pvirpose.  There 
is  here  no  question  of  attempting  to  use  the  constitutional  power  to 
regulate  commerce  for  an  indirect  object.  The  power  is  invoked  only 
to  protect  business  which  it  is  a  function  of  the  national  government  to 
protect. 


The  Effect  of  References  in  a  Bill  of  Exchange  to  Shipping 
Documents  or  Goods.  —  "The  enormous  volume  of  sales  of  produce 
by  a  vendor  in  one  country  to  a  purchaser  in  another  has  led  to  the 
creation  of  an  equally  great  financial  system  intervening  between 
vendor  and  purchaser,  and  designed  to  enable  commercial  transactions 
to  be  carried  out  with  the  greatest  money  convenience  to  both  parties."  ^ 
The  vendor  draws  a  bill  of  exchange  and  sells  it,  with  the  order  bill  of 
lading  and  insurance  papers  for  the  goods  attached^  to  a  batik  or  exchange 
house,  thus  getting  his  money  immediately  after  shipment.  Sometimes 
the  draft  is  drawn  on  the  purchaser,  but  where  it  is  payable  on  time  the 
exchange  house  is  often  unwilling  to  part  with  the  collateral  in  return  for 
an  acceptance  by  a  mercantile  house,  and  it  is  common  for  the  pur- 
chaser to  arrange  that  a  bank  of  high  standing  shall  be  drawee  and' 
accept  the  draft.  On  acceptance  the  shipping  documents  are  siu:- 
rendered  to  the  acceptor,  and  the  purchaser  can  make  immediate  sale 
of  the  goods  so  as  to  secure  funds  to  pay  the  draft  at  maturity. 

Bills  of  exchange  secured  in  this  way  usually  bear  some  reference  to 
the  attached  docimients  or  to  the  goods.  It  is  convenient  for  all  parties 
to  be  able  to  identify  the  bill  as  relating  to  a  particular  transaction  and 
check  the  documents  of  title  accordingly.     Even  after  acceptance, 

"  See  Crenshaw  v.  Arkansas,  227  U.  S.  389  (1913);  Stockard  v.  Morgan,  185  U.  S. 
27  (1902),  and  cases  cited  therein. 

"  Brimmer  v.  Rebman,  138  U.  S.  78  (1891);  Minnesota  v.  Barber,  136  U.  S.  313 
(1890). 

1*  International  Paper  Co.  v.  Massachusetts,  246  U.  S.  135  (1918)  (taxation  on 
par  value  of  the  capital  stock  of  a  foreign  corporation) ;  Darnell  v.  Memphis,  208  U.  S. 
113  (1909)  (a  law  exempting  from  taxation  growing  crops  and  articles  manufactured 
from  the  produce  of  the  state);  Buck  Stove,  etc.  Co.  v.  Vickers,  226  U.  S.  205  (1912) 
(a  law  requiring  certain  statements  from  foreign  corporations). 

^  Scrutton,  L.  J.,  in  Guaranty  v.  Hannay,  [1918]  2  K.  B.  623,  659,  gives  an  excel- 
lent description  of  the  system. 
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when  the  documents  have  been  detached,  a  bill  which  professes  to  be  a 
"produce"  bill  founded  on  a  commercial  transaction  gets  a  better 
market  than  a  bill  which  shows  nothing  on  its  face  and  may  be  a 
"kite"  or  accommodation  bill.  It  is  very  common,  therefore,  to  find 
on  the  face  of  the  bill  a  statement  "pay  .  .  .  and  charge  same  to  the 
account  of"  certain  specified  commodities.  A  witness  from  the  Guar- 
anty Trust  Company  recently  testified  that  in  23,000  bills  in  a  period 
of  five  years,  93  per  cent  bore  on  their  face  these  or  similar  words  re- 
ferring to  the  commercial  transaction  giving  rise  to  the  bill.^ 

The  weak  point  in  this  system  is  evidently  the  bill  of  lading.  Such 
documents  get  their  validity  merely  from  the  signature  of  the  carrier's 
agent  at  the  shipping  point,  whose  handwriting  is  not  likely  to  be  well 
known  in  the  world  of  ^high  finance.  The  shipper  usually  writes  out  the 
rest  of  the  bill  of  lading  himself  on  one  of  the  blanks  kept  in  his  posses- 
sion, and  if  he  adds  the  name  of  a  freight  agent  at  the  bottom,  the 
fraud  is  not  likely  to  be  detected  until  the  time  arrives  for  the  non- 
existent goods  to  reach  their  stated  destination.  A  few  years  ago,  the 
firm  of  Knight,  Yancey  and  Company  of  Decatur,  Alabama,  fell  into 
the  habit  of  accelerating  the  time  for  receiving  payment  for  cotton  sold 
by  discounting  a  draft  with  a  forged  bill  of  lading  for  nonexistent  cotton 
attached,  and  afterwards  shipping  actual  cotton  to  correspond  with  the 
false  document.  The  cotton  arrived  before  the  draft  was  due,  so  that 
the  fraud  was  undiscovered.  But  one  day  there  was  no  cotton  to  ship, 
innumerable  forged  bills  of  lading  were  outstanding,  and  Knight, 
Yancey  and  Company  closed  their  business  career  by  insolvency. 

Like  the  jaunty  testatrix  who  writes  her  own  will,  the  perpetrator  of 
colossal  frauds  furnishes  plenty  of  employment  for  lawyers.  Many  of 
the  drafts  secured  by  forged  documents  had  been  accepted  or  paid  be- 
fore the  absence  of  cotton  was  discovered.  Who  should  bear  the  loss, 
the  bankers  who  had  discounted  the  drafts  in  reliance  on  the  forged 
collateral,  or  the  buyers  who  had  authorized  acceptance  and  payment 
in  order  to  obtain  the  cotton  which  never  existed  ?  ' 

It  is  settled  law  in  cases  where  the  draft  makes  no  reference  to  the 
collateral  that  the  loss  falls  on  the  drawee  (or  his  principal),  if  the  draft 
has  been  accepted  or  paid.  Money  paid  can  not  be  recovered  back,  and 
the  acceptor  can  get  no  rehef  on  account  of  the  mistake.  The  holder 
who  presented  the  instrmnent  is  not  liable  as  a  warrantor  of  its  genuine- 
ness or  on  any  other  groimd.*    There  clearly  is  no  warranty,  for  he  does 

*  Scrutton,  L.  J.,  in  Guaranty  v.  Hannay,  [1918]  2  K.  B.  660. 

'  Knight,  Yancey  and  Company,  besides  issixing  forged  bills  of  lading,  persuaded 
a  railroad  freight-agent  to  sign  bills  of  lading  without  receiving  cotton,  and  used  these 
also  to  obtain  money.  It  was  held  that  the  bank  discounting  such  bills  could  not 
recover  from  the  railroad.  Louisville  &  N.  R.  R.  Co.  v.  National  Park  Bank,  188 
Ala.  109,  65  So.  1003  (1914).  The  carrier  would  now  be  liable  under  §  22  of  the 
Federal  Bills  of  Lading  Act  (Pomerene  Act),  August  29,  1916,  c.  415;  39  U.  S.  Stat. 
542;  8  U.  S.  CoMP.  Stat.  1916,  §  8604  ^/fe. 

*  WiLLiSTON  ON  Sales,  §  435  (1909),  collects  the  authorities.  Hawkins  v.  Alfalfa 
Co.,  152  Ky.  152,  153  S.  W.  201  (1913);  Central  Mercantile  Co.  v.  Oklahoma  State 
Bank,  83  Kan.  504,  112  Pac.  332  (1910);  Seattle  National  Bank  v.  Powles,  33  Wash. 
21,  73  Pac.  887  (1903);  First  National  Bank  v.  Mineral,  etc.  R.  R.,  133  S.  W.  1099 
(Tex.  Civ.  App.  191 1);  Burrton  State  Bank  v.  Pease-Moore  Co.,  163  Mo.  App.  135, 
145  S.  W.  508  (1912)  semble;  Tapee  v.  Varley,  Wolter  Co.,  184  Mo.  App.  470,  171 
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not  sell  the  bill  of  lading  to  the  drawee,  but  merely  relinquishes  his  lien 
in  exchange  for  the  new  security  afforded  by  the  acceptance.^  It  has 
been  argued  that  he  ought  to  be  liable  on  quasi-contractual  grounds  to 
refund  money  paid  under  a  mistake  of  fact  as  to  the  genuineness  of  the 
bill  of  lading/  and  that  the  cases  are  consequently  wrong.  Dean  Ames, 
however,  points  out  that  imder  the  doctrine  of  Price  v.  Neal ''  the 
principle  of  imjust  enrichment  can  not  be  applied  to  shift  this  loss  from 
one  innocent  person  to  another.^  The  drawee  has  paid  value  for  the 
draft  and  bill  of  lading,  but  so  has  the  holder,  and  when  the  holder  has 
the  money  the  drawee  possesses  no  superior  equity  to  take  it  away 
from  him.  Those  who  reject  Dean  Ames's  explanation  of  Price  v.  Neal 
and  rest  that  case  on  the  duty  of  the  drawee  to  find  out  that  the  draw- 
er's signatvu-e  has  been  forged  ^  can  not  support  the  bill  of  lading  cases; 
in  the  same  way,  for  a  drawee  in  England  is  certainly  in  no  position  to 
pass  upon  the  genuineness  of  the  signature  of  an  American  freight  agent. 
The  only  sound  explanation,  apart  from  Dean  Ames's,  is  that  a  bond 
fide  purchaser  of  a  genuine  bill  of  exchange  should  not  be  affected  by 
extrinsic  transactions  between  the  drawer  and  drawee,^"  even  though 
they  involve  fraud  ^^  or  failure  of  consideration.^  It  is  just  as  if  the 
drawee  had  accepted  or  paid  the  draft  under  a  mistake  about  the  finan- 
cial standing  of  the  drawer  or  the  value  of  collateral  copper  stock.^' 
The  Knight,  Yancey  and  Company  cases,  however,  introduce  an 

S.  W.  19  (1914);  Spencer  &  Co.  v.  Bank  of  Hickory  Ridge,  115  Ark.  326,  171  S.  W. 
128  (1914)  semble;  American  National  Bank  v.  Warren,  96  Misc.  265,  160  N.  Y. 
Supp.  413  (191 6),  accord.  The  principle  is  recognized  by  aU  the  cases  on  drafts 
which  refer  to  the  goods.  See  notes  14,  15,  infra.  The  holder  of  the  bill  of  lading 
for  security  is  not  a  warrantor  under  §  37  of  the  Uniform  Bills  of  Lading  Act,  en- 
acted as  §  36  of  the  Federal  Pomerene  Act,  August  29,  1916,  c.  415;  39  U,  S.  Stat. 
544;  8  U.  S.  CoMP.  Stat.  1916,  §  8604  rr.  The  contrary  doctrine  of  warranty  by  the 
holder  was  adopted  in  a  few  cases  which  have  been  overruled  except  perhaps  in  Mis- 
sissippi. WiLLiSTON,  loc.  oil.;  Cosmos  Cotton  Co.  v.  First  National  Bank,  171  Ala. 
392,  54  So.  621  (1911). 

*  James  Barr  Ames,  4  Harv.  L.  Rev.  302,  Lectures  on  Legal  History,  270, 
quoted  by  Pickford,  L.  J.,  in  Guaranty  v.  Hannay,  [1918]  2  K.  B.  623,  631  (C.  A.); 
Warrington,  L.  J.,  Ibid.,  653. 

«  Keener,  The  Law  of  Quasi- Contracts,  154,  note:  "It  is  impossible  to  recon- 
cile with  the  principles  that  have  been  considered  in  this  chapter  many  of  the  results 
reached." 

^  3  Burr.  1354  (1762).  The  drawee  of  a  bill  of  exchange  who  has  paid  it  can  not 
recover  the  money  from  the  holder,  jdthough  the  drawee's  name  is  forged.  See  Lord 
Mansfield's  opinion. 

8  James  Barr  Ames,  "The  Doctrine  of  Price  v.  Neal,"  4  Harv.  L.  Rev.  303,  Lec- 
tures ON  Legal  History,  393,  citing  among  other  cases  Leather  v.  Simpson,  L.  R. 
II  Eq.  398  (1871);  First  National  Bank  v.  Burkham,  32  Mich.  328  (1875).  See 
also  Guaranty  v.  Hannay,  210  Fed.  810,  813  (C.  C.  A.  2d,  1913);  Ibid.,  [1918]  2  K.  B. 
623,  633,  664  (C.  A.).  In  Munson  v.  De  Tamble,  88  Conn.  415,  91  Atl.  531  (1914), 
the  holder  was  held  liable  as  a  seller. 

9  Woodward,  The  Law  of  Quasi-Contracts,  §  91. 

">  Woodward,  loc.  cit.,  and  cases  cited;  Tolerton  v.  Anglo-California  Bank,  112 
Iowa  706,  84  N.  W.  930  (1901). 

"  Fort  Dearborn  v.  Carter,  152  Mass.  34,  25  N.  E.  27  (1890);  Alton  v.  First 
National  Bank,  157  Mass.  341,  32  N.  E.  228  (1892);  Heuertematte  v.  Morris,  loi 
N.  Y.  63  (1885),  4  N.  E.  i;  Southwick  v.  First  National  Bank,  84  N.  Y.  420,  433 
(1881). 

^  Guaranty  v.  Hannay,  [1918]  2  K.  B.  623,  632,  662  (C.  A.);  Robinson  v.  Reynolds, 
2  Q.  B.  Rep.  196,  211  (1841);  I  Daniel,  Negotiable  Instruments,  6  ed.,  §  174  a. 

»  Springs  V.  Hanover  National  Bank,  209  N.  Y.  224,  233,  103  N.  E.  156,  158  (1913)-, 
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interesting  variation  of  this  question.  Most  of  the  drafts  involved 
contained  references  to  cotton.  Since  there  was  no  cotton,  did  such  a 
reference  give  the  drawee  the  right  to  rescind  his  acceptance  or  pay- 
ment? It  was  easy  to  decide  that  the  mere  use  of  the  word  ''cotton" 
lithographed  on  the  draft  effected  no  alteration  in  the  general  rule  that 
the  drawee  bears  the  loss.^^    Other  drafts  described  the  supposed  cotton, 

in   specific  terms  by  the  number  and  marking  of   the  bales  —  e.g., 

100 
"charge  same  to  accoimt  of  r~s"3|~Y  bales  of  cotton."    After  seven 

years  of  litigation  on  both  sides  of  the  Atlantic,  the  English  Court  of 
Appeals  has  recently  decided  that  in  spite  of  these  words  the  loss  still 
falls  on  the  buyer  and  not  on  the  lien-holding  bank.^^  The  decision 
expressly  determines  the  construction  of  section  3  of  our  Negotiable 
Instruments  Law  on  the  subject,  which  is  declared  to  reach  the  same 
result  as  the  English  law,  so  that  the  case  ought  to  have  much  weight 
if  the  question  ever  arises  again  in  American  courts.^^ 

"  Springs  v.  Hanover,  supra;  Vamey  v.  Monroe,  119  La.  Ann.  943,  44  So.  753 
(1907)  —  "2sb/c,"  i.  e.,  bales  of  cotton,  accord. 

^  Hannay  and  Company,  cotton  brokers  at  Liverpool,  bought  cotton  from 
Knight,  Yancey  and  Company  of  Alabama,  to  be  paid  by  shippers'  drafts  upon  the 
Bank  of  Liverpool,  the  buyer  guaranteeing  acceptance  and  payment  if  the  shipping 
documents  proved  to  be  in  order.  In  pretended  performance  of  this  contract  Knight, 
Yancey  and  Company  forged  a  through  biU  of  lading  running  to  shippers'  order,  and 
attached  it  to  a  draft  drawn  by  themselves  for  the  contract  price  upon  the  Bank  of 
Liverpool,  worded:  "Sixty  days  after  sight  this  first  of  exchange  (second  impaid)  pay 
to  the  order  of  ourselves  Fourteen  hundred  and  sixty  four  poimds  and  nine  shillings 

100 
value  received,  and  charge  same  to  account  of  R~s~M~r  ^^^^^  °^  cotton."    The 

draft  also  contained,  in  the  margin,  the  date  of  the  sale  contract  and  a  reference  to 
the  quality  of  the  cotton.  The  letters  R.  S.  M.  1.  purported  to  be  the  marks  upon 
the  bales.  The  draft  and  bill  of  lading  were  duly  indorsed  and  sold  in  New  York  to 
the  Guaranty  Trust  Company,  an  exchange  house.  The  trust  company  presented 
the  bill  to  the  drawee  bank,  which  accepted  under  instructions  from  the  buyers  after 
inspection  by  them  of  the  shipping  documents,  which  were  detached  and  retained  by 
the  acceptor.  The  trust  company  sold  the  accepted  bill.  Some  suspicions  were 
afterwards  aroused  as  to  the  genuineness  of  the  biU  of  lading,  but  the  acceptor  felt 
itself  obhged,  against  the  instructions  of  the  buyer,  to  pay  the  ultimate  holder  of  the 
draft  at  maturity,  and  debited  the  buyers'  account  with  the  amoimt.  The  buyers,  on 
discovering  the  forgery,  sued  the  Guaranty  Trust  Company  in  the  United  States 
Circuit  Court  to  recover  the  amount  paid.  A  demurrer  to  the  complaint  was  over- 
ruled, Noyes,  J.,  holding  that  the  draft  was  conditional  upon  the  existence  of  the 
cotton.  Hannay  v.  Guaranty  Trust  Co.,  187  Fed.  686  (C.  C.  S.  D.  N.  Y,,  1911). 
At  the  trial  a  verdict  was  directed  for  the  buyers,  but  on  appeal  the  Circuit  Court  of 
Appeals  held  that  EngUsh  law  governed  and  that  it  had  been  proved  at  the  trial  that 
under  English  law  the  draft  was  unconditional  and  the  money  could  not  be  recov- 
ered. Judgment  was  accordingly  reversed  and  a  new  trial  ordered.  Guaranty  Trust 
Co.  V.  Hannay,  210  Fed.  810  (C.  C.  A.  2d,  1913).  The  Guaranty  Trust  Company 
thereupon  sued  the  buyers  in  England  to  obtain  a  declaration  that  there  was  no 
liabiUty  to  the  buyers.  The  buyers  counterclaimed  for  the  amount  of  the  draft. 
After  trial  BaiUiache,  J.,  held  that  the  question  whether  the  draft  was  conditional 
was  governed  by  American  law,  under  which  it  was  conditional,  and  allowed  the 
buyers  to  recover.  Guaranty  Trust  Co.  v.  Hannay,  [1918]  i  K.  B.  43.  On  appeal 
this  decision  was  reversed  and  the  trust  company  held  not  to  be  liable  on  any  ground. 
The  Court  of  Appeal  found  the  draft  to  be  unconditional,  even  if  American  law 
governed.    Guaranty  Trust  Co.  v.  Hannay,  [1918]  2  K.  B.  623  (C.  A.). 

^^  The  various  decisions  in  this  litigation  abstracted  in  note  15  raise  an  odd  problem 
in  the  conflict  of  laws.  The  upper  American  court  applied  English  law,  while  both 
English  courts  applied  American  law  in  part.     It  seems  that  the  English  Court  of 
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The  arguments  in  favor  of  the  buyer  are  that  the  acceptance  is  condi- 
tional upon  the  delivery  of  the  cotton,  and  otherwise  imposes  no  obli- 
gation upon  the  drawee;  and  that  the  draft  is  conditional  and  not 
negotiable,  so  that  the  acceptor  can  have  all  the  defenses  against  a 
bond  fide  purchaser  which  it  has  against  the  drawer-payee.^^  If  the  ac- 
ceptance expressly  provided  for  the  existence  of  the  cotton  or  the 
genuineness  of  the  bill  of  lading,  the  acceptor  would  clearly  not  be 
liable.  The  same  result  has  been  reached  when  the  acceptance  was 
"against  endorsed  bills  of  lading"  for  specified  goods.^^  An  acceptance 
in  general  terms  would  also  be  treated  as  conditional,  if  the  drawer's 
order  should  require  payment  only  in  case  of  existence  of  the  goods, 
since  the  acceptance  is  construed  according  to  the  tenor  of  the  drawing.^* 
It  was  urged  that  the  words  "charge  to  the  account  of"  specified  cotton 
import  such  a  condition  in  the  drawing  and  consequently  in  the 
acceptance. 

At  this  point  a  distinction  must  be  taken  between  classes  of  condi- 
tions. The  reference  in  a  draft  to  collateral  which  has  been  given  as 
security  for  the  draft  or  the  mere  attachment  of  collateral  documents 
to  the  draft  does  impose  a  condition  that  the  collateral  shall  be  surren- 
dered to  the  drawee  on  acceptance,^"  or,  in  some  instances,  upon  pay- 
Appeal  is  right;  that  the  question  whether  the  bill  is  unconditional  and  negotiable  is 
determined  by  the  place  of  drawing  (New  York,  or  possibly  Alabama),  Amsinck  v. 
Rogers,  189  N.  Y.  252,  266,  82  N.  E.  134  (1907),  while  the  quasi-contractual  right  of 
the  acceptor  to  revoke  its  acceptance  and  payment  because  of  implied  warranty,  rep- 
resentation, mistake,  or  failure  of  consideration  is  determined  according  to  thje  only 
law  which  could  create  such  a  right,  viz.,  that  of  England,  where  the  acceptance  and 
payment  took  place.  The  solution  was  rendered  much  easier  by  the  court's  finding 
that  the  law  of  England  and  the  United  States  were  the  same.  If  the  instrument  was 
found  to  be  conditional  by  American  law,  it  would  then  have  been  necessary  to  con- 
strue §  72  of  the  Bills  of  Exchange  Act,  especially  the  clause  which  allows  a  foreign 
bill  in  the  English  form  to  be  treated  as  vahd  between  English  parties  for  purposes 
of  enforcement.  Would  this  also  apply  to  the  recovery  of  money  paid  under  such 
a  bill?  See  the  remarks  of  Scrutton,  L.  J.,  in  [1918]  2  K.  B.  670,  and  those  of  Bail- 
hache,  J.,  below  in  [1918]  i  K.  B.  55. 

"  Hannay  v.  Guaranty,  187  Fed.  686  (S.  D.  N.  Y.  191 1);  Guaranty  v.  Hannay, 
[191 7]  I  K.  B.  43,  54,  55.  But  even  if  the  draft  were  conditional  and  the  acceptor 
could  revoke  its  acceptance,  it  is  doubtful  if  this  ought  to  alter  the  decision.  After 
notice  of  the  forgery,  the  acceptor  paid  regardless  of  the  alleged  defense  and  contrary 
to  the  instructions  of  its  principal,  the  buyer.  As  this  was  a  voluntary  payment,  it 
could  not  be  recovered,  and  the  buyer's  remedy  would  be  against  the  acceptor.  There 
is  a  further  question,  —  even  if  the  recipient  of  payment  is  liable  to  refund,  why 
should  the  Guaranty  Trust  Company,  a  previous  owner  of  the  draft,  be  so  liable? 
Pickford  and  Warrington,  L.  JJ.,  thought  the  buyer  could  not  recover  in  any  event. 
Guaranty  v.  Hannay,  [1918]  2  K.  B.  623,  648,  653  (C.  A.). 

1*  Guaranty  v.  Grotrian,  114  Fed.  433  (C.  C.  A.  2d,  1902),  affirming  105  Fed.  566 
(S.  D.  N.  Y.  1900).  The  correctness  of  this  discussion  is  open  to  serious  question,  on 
the  ground  that  the  language  of  the  acceptance  was  satisfied  by  the  surrender  of  bills 
of  lading  for  the  specified  goods,  though  forged.  "Bills  of  lading"  in  a  contract  does 
not  necessarily  mean  genuine  bills  of  lading.  A  buyer  can  not  complain  if  the  drawee, 
his  agent,  when  instructed  to  accept  a  draft  with  "bill  of  lading"  attached  does  so 
on  the  faith  of  a  forged  bill  of  lading.  Woods  v.  Thiedemann,  i  H.  &  C.  478  (1862); 
Ulster  Bank  :;.  Synnott,  I.  R.  5  Eq.  595  (1871).  The  same  construction  applies  to  a 
letter  of  credit  agreeing  to  pay  drafts  with  a  "bill  of  lading"  for  cotton  attached. 
Young  V.  Lehman,  63  Ala.  519  (1879).  See  also  Smith  v.  Vertue,  30  L.  J.  C.  P.  (n.  s.) 
56  (i860);  38  L.  R.  A.  (n.  s.)  747  note. 

"  Guaranty  v.  Grotrian,  supra. 

*"  Shepherd  v.  Harrison,  L.  R.  5  H.  L.  116  (1871);  National  Bank  v.  Merchants' 
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ment.  Such  a  condition  is  a  mere  incident  to  collection,  which  does 
not  impair  negotiability.  But  a  second  class  of  conditions,  relating  to 
extrinsic  facts,  does  impair  negotiability.  For  example,  the  instrument 
may  be  payable  out  of  a  particular  fund.  Payment  need  not  be  made 
in  full  unless  the  specified  fund  is  adequate,  so  that  the  instrument  is 
not  payable  at  all  events  and  is  not  negotiable.^^  Such  a  construction 
could  hardly  be  given  to  international  cotton  drafts,  which  are  clearly 
not  payable  out  of  the  proceeds  of  the  cotton,  but  must  be  met  regard- 
less of  a  fall  in  the  market.^^  If  these  drafts  throw  the  loss  on  the  pre- 
senting bank  because  of  a  condition,  that  condition  must  relate  to  the 
genuineness  of  the  attached  bill  of  lading.  It  would  be  odd  if  the  words 
on  the  Knight,  Yancey  and  Company  draft  imported  such  a  condition 
when  they  do  not  mention  the  bill  of  lading  at  all,  but  it  was  urged  that 
they  describe  cotton,  and  so  might  be  taken  as  requiring  its  existence. 
Such  a  condition  would  not  be  one  of  the  first  class  just  discussed,  for 
it  does  not  concern  the  surrender  of  collateral  on  acceptance.  The  bill 
of  lading  was  the  collateral  given  when  the  draft  was  issued,  not  the 
cotton;  the  document  and  not  the  cotton  was  to  be  handed  to  the 
drawee  on  acceptance.  The  cotton  is  an  outside  fact,  and  a  condition 
relating  to  it  would  consequently  render  the  draft  non-negotiable,  so 
that  a  bond  fide  purchaser  woidd  be  subject  to  all  sorts  of  equitable  de- 
fenses and  not  merely  to  defects  in  the  bill  of  lading.  Such  a  result 
would  indeed  startle  American  and  English  bankers  in  view  of  the 
enormous  number  of  such  drafts.  Drafts  in  similar  language  have  re- 
peatedly been  held  negotiable.^'  The  reference  to  the  cotton  simply 
earmarks  the  bill  of  exchange,  makes  it  correspond  to  the  bill  of  lading, 
informs  the  drawee  that  shipping  documents  for  the  goods  described  are 
to  be  surrendered  on  acceptance,  and  mentions  the  source  from  which 
he  may  expect  to  reimburse  himself.  It  indicates  that  the  draft  is 
drawn  to  carry  out  a  cotton  transaction  and  is  not  a  finance  or  accom- 
modation draf t.^  The  principal  case  reaches  a  sound  mercantile  result 
in  holding  that  this  very  frequent  reference  to  the  goods  in  bills  of 

Bank,  91  U.  S.  92  (1875);  Lanfear  v.  Blossman,  i  La.  Ann.  148,  155  (1846);  30  Harv. 
L.  Rev.  514. 

21  Negotiable  Instruments  Law,  §  3;  Munger  v.  Shannon,  61  N.  Y.  251  (1874). 
In  Lowery  v.  Steward,  25  N.  Y.  239  (1862),  this  draft  was  held  payable  out  of  a  fund: 
"Please  pay  ...  on  account  of  24  bales  cotton  shipped  to  you,  as  per  bill  of  lading, 
by  steamer  Colorado,  enclosed  to  you  in  letter."  The  court,  however,  took  the  terms 
of  the  letter  into  consideration.  Hence  the  decision  is  of  no  authority  in  Guaranty  v. 
Hannay.    See  [1918]  2  K.  B.  641,  643;  Whitney  v.  Eliot,  137  Mass.  3';i,  355  (1884). 

^  [1918]  2  K.  B.  637,  656,  667.  Similar  provisions  in  produce  drafts  have  been 
held  not  to  be  an  equitable  assignment  of  the  goods  in  Robey  v.  Oilier,  L.  R.  7  Ch. 
App.  69s  (1872);  In  re  Entwhistle,  L.  R.  3  Ch.  D.  477  (C.  A.  1876);  Brown  v.  Kough, 
L.  R.  29  Ch.  D.  848  (C.  A.  1884).  Contra,  National  Bank  v.  Merchants'  Bank,  91 
U.  S.  92,  95  (1875)  semble. 

^  Martin  v.  Brown,  75  Ala.  442  (1883)  —  "charge  same  to  a/c  of  502  bales  of 
cotton  per  steamer  /.";  Bank  of  Guntersville  v.  Jones,  156  Ala.  525,  46  So.  971  (1908) 

—  "charge  to  account  of  one  bale  of  cotton,  bill  of  lading  attached;"  Whitney  v. 
Eliot,  137  Mass.  351  (1884)  —  "Charge  the  same  to  account  of  250  bbls.  meal  ex 
schooner  A";  Waddell  v.  Hanover,  48  N.  Y.  Misc.  578,  97  N.  Y.  Supp.  305  (1905), 

—  "400  c/a  R.  L.  No.  3362  via  A.  R.  R.  B.  L.  direct,"  meaning  eggs.  See  cases  in 
note  22.  Contra,  Lanfear  v.  Blossman,  i  La.  Ann.  148  (1846),  sernble  —  "Bill  of  lading 
of  344  LB.  cotton  per  P.  attached  hereto." 

«  Pickford,  L.  J.,  in  [1918]  2  K.  B.  636. 
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exchange  2^  does  not  render  them  conditional  or  non-negotiable,  and 
alters  in  no  way  the  general  principle  that  after  acceptance  or  payment 
the  loss  from  forgery  or  other  defects  in  the  collateral  falls  on  the 
drawee  or  buyer.^^ 

The  great  losses  caused  by  the  Knight,  Yancey  and  Company  frauds 
have  led  to  some  steps  toward  the  establishment  of  a  validation  bureau 
at  which  backers  can  present  collateral  cotton  bills  of  lading  and  have 
the  agents'  signatures  checked  by  the  railroads.  It  has  also  been  sug- 
gested that  surety  companies  guarantee  the  genuineness  of  the  docu- 
ments.27  In  some  such  way  it  may  be  possible  to  protect  all  parties 
from  loss. 


Property  in  News.  —  Courts  too  often  formulate  a  rule  which  is 
exclusive  as  well  as  inclusive  and  which  tends  to  become  a  rigid  guide 
for  the  future.  Then  begins  the  process  of  puncturing  the  inadequate 
rule  with  exceptions,  new  rules,  until  finally  the  light  shines  clear  through 
the  old  doctrine  and  a  principle  takes  its  place.^  The  United  States 
Supreme  Court,  in  the  recent  case  of  International  News  Service  v.  The 
Associated  Press, ^  has  gone  a  long  way  toward  establishing  as  law  the 
principle  that  no  one  shall  be  permitted  to  appropriate  to  himself  the 
fruits  of  another's  labor. 

This  proposition  would  seem  to  carry  conviction  in  its  mere  statement. 
Property  rights  in  tangible  objects  are,  of  course,  universally  protected. 
There  is  discernible  in  the  cases,  however,  a  tendency  to  distinguish 
between  values  inhering  in  some  palpable  form  which  can  be  physically 
dominated  and  values  of  a  less  tangible  character;  and  this,  although  the 
latter  may  have  cost  vast  sums  and,  given  legal  protection,  have  vast 

^  See  page  561,  ante,  and  note  2. 

^  In  accord  with  Guaranty  v.  Hannay,  supra,  note  15,  are  Springs  v.  Hanover  and 
Vamey  v.  Monroe,  supra,  note  14,  and  Bank  of  Guntersville  v.  Jones,  156  Ala.  525, 
46  So.  971  (1908)  (goods  subject  to  landlord's  lien);  WoddeU  v.  Hanover,  48  N.  Y. 
Misc.  578,  97  N.  Y.  Supp.  305  (1905)  —  no  goods  shipped  (not  a  biU  of  lading  case); 
18  Col.  L.  Rev.  480.  Contra,  La  Fayette  v.  Merchants'  Bank,  73  Ark.  561,  84  S.  W. 
700  (1905)  (forged  bill  of  sale  on  back  of  draft);  and  dicta  in  Hoffman  v.  Bank,  12 
Wall.  (U.  S.)  181,  189,  190  (1870),  and  Guaranty  v.  Grotrian,  note  18,  supra. 

"  27  Banking  L.  J.,  763,  937;  28  Ibid.,  450,  710,  787. 

^  E.  g.,  contrast  the  able  opinions  of  Sanborn,  Circuit  Judge,  in  Huset  v.  J.  I. 
Case  Threshing  Machine  Co.,  120  Fed.  865,  57  C.  C.  A.  237  (1903),  and  of  Cardozo,  J., 
in  MacPherson  v.  Buick  Motor  Co.,  217  N.  Y.  382,  in  N.  E.  1050  (1916). 

2  U.  S.  Sup.  Ct.,  December  23  (October  Term,  No.  221),  1918.  The  court  granted 
an  injimction  against,  inter  alia,  the  taking  of  news  from  early  editions  of  complainant's 
newspapers  and  from  its  bulletin  boards  and  selling  it  to  defendant's  customers,  until 
after  its  news  value  had  disappeared.  The  court  treated  the  case  as  one  of  unfair 
competition,  speaking  of  a  Umited  or  ^wo^i-property  in  news.  Mr.  Justice  Holmes 
dissented  in  part;  he  took  the  ground  that  there  are  some  values  which  the  law  does 
not  protect,  including  that  in  gathered  news,  but  he  was  of  the  opinion  that  this  was 
a  converse  case  of  "passing  off,"  where  the  defendant  passed  off  another's  goods  as 
his  own,  and  that  an  injunction  might  be  granted  against  the  use  of  news  gathered 
by  the  complainant  without  giving  credit.  Mr.  Justice  Brandeis,  in  dissenting, 
admitted  the  propriety  of  some  remedy;  he  argued  that  the  granting  of  relief  would 
require 'the  making  of  a  new  rule,  and  without  denying  the  court's  right  to  make  new 
rules  on  the  analogy  of  old  ones  in  order  to  cope  with  a  new  wrong,  he  maintained 
that,  there  being  probably  a  public  interest  involved,  legislatures  covdd  best  deal 
with  the  problem. 
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possibilities  of  realization.'  On  the  other  hand,  there  has  been  a  growing 
recognition  that  such  values  deserve  better  treatment  at  the  hands  of 
the  courts.  Thus  the  infliction  of  harm  on  another  through  the  exercise 
of  a  right  otherwise  legal,  when  the  reason  for  such  exercise  was  malice, 
has  been  declared  a  wrong.*  The  taking  away  of  another's  customers, 
although  only  the  usual  means  of  competition  were  used,  has  been  held 
actionable  when  the  motive  was  not  the  continued  prosecution  of  a 
competing  enterprise  but  destruction  of  the  plaintiff's  business.^  It  was 
not,  indeed,  until  the  nineteenth  century  that  there  was  general  recogni- 
tion that  "passing  off"  one's  goods  as  those  of  another  by  means  of 
similarity  of  marks  and  names  is  a  tort.^  The  law  of  unfair  competition 
has  grown  with  the  growth  of  printing  and  transportation  and  the 
consequent  increase  of  values  based  upon  reputation.'^  This  in  itself  is 
a  strong  argument  against  the  view  that  a  limited  or  ^wa^i-property  in 
news  cannot  be  recognized  for  lack  of  a  close  analogy  in  previous  cases. 
It  is  submitted  that  many  or  most  of  the  cases  where  such  values  have 
not  been  protected  from  appropriation  may  be  explained  on  the  ground 
of  social  poHcy,  and  that  this  is  the  test  which  should  be  applied.^ 

The  common  law  secured  to  an  author  the  right  of  first  publication.^ 
But  once  he  had  "dedicated  his  work  to  the  pubhc"  it  was  held  that 
duplication  in  competition  with  him  was  permissible.^'^  The  public 
interest  in  the  discovery  of  truth  requires  that  one's  right  of  property  in 
his  mind-creations  come  to  an  end  at  some  point.  Society  will  eventually 
demand  that  another  be  allowed  to  appropriate  these  values.  The 
common  law,  however,  drew  its  arbitrary  line  too  close.  That  this  was 
felt  by  the  judges  is  indicated  by  the  decisions,  some  of  which  go  a  long 
way,  holding  that  a  private  circulation  of  a  writing,  the  oral  delivery  of 
a  lecture,  or  even  a  series  of  public  performances  of  a  play  or  opera,  does 
not  constitute  a  dedication  to  the  public."  Subsequent  legislators 
recognized  the  counter-policy  that  industry  and  invention  must  be 
stimulated  by  a  greater  legal  protection  to  its  fruits. 

There  are  numerous  instances  where  on  public  grounds  profiting  by 
another's  labor  is  permitted.    One  whose  activities  form  the  subject- 

»  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540  (1891);  Canal  Co.  v.  Clark,  13  Wall. 
(U.  S.)  311  (1871);  Borden  Ice  Cream  Co.  v.  Borden  Condensed  Milk  Co.,  201  Fed. 
510  (1912);  Dixnston  v.  Los  Angeles  Van,  etc.  Co.,  165  Cal.  89,  131  Pac.  115  (1913); 
Westminster  Laundry  Co.  v.  Hesse  Envelope  Co.,  174  Mo.  App.  238,  156  S.  W.  767 
(1913)- 

«  Flaherty  v.  Moran,  81  Mich.  52,  45  N.  W.  381  (1890);  Norton  v.  Randolph, 
176  Ala.  381,  58  So.  283  (1912);  Wilson  v.  Irwin,  144  Ky.  311,  138  S.  W.  373  (1911). 

5  Tuttle  V.  Buck,  107  Minn.  145, 119  N.  W.  946  (1909);  Dunshee  v.  Standard  Oil  Co., 
152  Iowa,  618,  132  N.  W.  371  (1911). 

«  See  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  537  (1891).  See  also 
Hopkins,  Trademarks,  Tradenames,  and  Unfair  Competition,  3  ed.,  §  20. 

^  See  Hopkins,  Trademarks  and  Unfair  Competition,  supra,  §§  19-20. 

'  See  the  opinions  in  Plant  v.  Woods,  176  Mass.  492,  57  N.  E.  ion  (1900).  See 
also  Wyman,  "Competition  and  the  Law,"  15  Harv.  L.  Rev.  427,  and  Jeremiah  Smith, 
"Crucial  Issues  in  Labor  Litigation,"  20  Harv.  L.  Rev.  253,  345,  429. 

*  Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  652  (1848);  Kieman  v.  Manhattan 
Telegraph  Co.,  50  How.  Pr.  (N.  Y.)  194  (1876). 

1"  Wagner  v.  Conried,  125  Fed.  798  (1903);  Jewelers'  Agency  v.  Jewelers'  Publishing 
Co.,  15s  N.  Y.  241,  49  N.  E.  872  (1898).  ^ 

"  Boucicault  v.  Fox,  5  Blatchf.  87,  Fed.  Case,  No.  i,  691  (1862);  Aronson  v.  Baker 
43  N.  J.  Eq.  365,  12  Atl.  177  (1887);  Universal  Film  Co.  v.  Copperman,  218  Fed.  577,' 
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matter  of  news  has  not  the  sole  right  of  making  it  pubhc/^  unless,  through 
contracts  or  other  property  rights,  he  can  control  the  sources  of  informa- 
tion. Facts  must  be  open  to  all  who  can  fairly  learn  them,  but  equity 
will  not  permit  them  to  be  discovered  by  means  of  breaches  of  contract 
or  of  confidence.^^  Again,  one  who  makes  a  site  or  a  city  an  especially 
advantageous  place  for  the  production  of  a  particular  commodity,  cannot, 
as  Mr.  Justice  Brandeis  points  out,  prevent  others  from  engaging  in  the 
same  business  in  the  same  locality  and  thus  profiting  by  the  industry  of 
the  pioneer.^^  The  economic  needs  of  society  require  that  no  such 
shackles  be  put  upon  the  development  of  its  resources.  One  may  copy 
exactly  the  unpatented  or  uncopyrighted  work  of  another.^^  Here  again 
the  gain  to  the  public  from  competition  under  the  existing  economic  order 
is  paramount. 

In  spite  of  certain  language  in  some  of  the  cases,^^  it  is  conceded  that 
there  is  no  absolute  property  in  news.  These  cases,  as  Mr.  Brandeis 
points  out,  involved  breaches  of  contract  or  of  confidence.  The  question 
seems  to  be.  Is  a  few  hours'  delay  in  the  transmission  of  news  to  certain 
quarters  of  such  importance  that  to  prevent  such  delay  public  policy 
requires  that  the  law  permit  appropriation  of  news  gathered  by  others? 
Per  contra,  it  is  doubtful  whether  the  enormous  expense  and  labor  of 
gathering  news  from  every  part  of  the  earth  will  be  continued  without 
legal  protection  to  the  product. 

The  dissenting  opinion  points  to  the  evils  which  might  arise  from  a 
failure  of  certain  communities  or  newspapers  to  receive  the  news  gathered 
by  a  powerful  organization  and  refers  the  problem  to  the  legislature. 
If,  however,  there  is  deemed  to  be  a  serious  public  interest  involved,  we 
are  still  not  obliged  to  allow  appropriation;  the  courts  can  very  well  deal 
with  the  situation  on  principles  of  public  utility  law.  Either  the  shutting 
off  of  the  correspondents  of  competitors  from  the  sources  of  news,^'  or 
the  great  outlay  required  to  maintain  a  news-gathering  agency,  may 
result  in  a  virtual  monopoly.*^    Illinois  has  so  held.^^    The  association 

134  C.  C.  A.  305  (1914);  Thomas  v.  Lennon,  14  Fed.  849  (1883);  Caird  v.  Sime,  12  A.  C. 
326  (1887). 

^  Sports  and  General  Press  Agency,  Ltd.  v.  "Our  Dogs"  Publishing  Co.  Ltd., 
[1916]  2  K.  B.  880,  cited  by  Mr.  Justice  Brandeis. 

1*  Morison  v.  Moat,  9  Hare,  241  (1851);  Board  of  Trade  v.  Christie  Grain  &  Stock 
Co.,  198  U.  S.  236  (1905);  F.  W.  Dodge  Co.  v.  Construction  Information  Co.,  183  Mass. 
62,  66  N.  E.  204  (1903). 

"  Elgin  National  Watch  Co.  i>,  Illinois  Watch  Co.,  179  U.  S.  665  (1901).  But  where 
a  geographical  name  has  acquired  a  special  trade  significance,  passing  off  by  means  of 
the  use  of  this  name  will  not  be  permitted.  Wolf  Bros.  &  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  413  (1908);  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  427 
(1903). 

1*  Saxlehner  v.  Wagner,  216  U.  S.  375  (1910);  Elaterite  Paint  &  Mfg.  Co.  v.  S.  E. 
Frost  Co.,  IDS  Minn.  239,  117  N.  W.  388  (1908);  Gendell  v.  Orr,  13  Phila.  (Pa.)  191 

(1879). 

18  See  Western  Union  Telegraph  Co.  v.  Foster,  224  Mass.  365,  369,  113  N.  E.  192, 
194  (1916);  Cleveland  Telegraph  Co.  v.  Stone,  105  Fed.  794,  795  (1900). 

"  For  example,  it  seems  in  the  principal  case  that  the  allied  governments  pro- 
hibited the  correspondents  of  the  International  News  Service  from  obtaining  news 
in  their  respective  countries  and  from  using  the  cable  and  telegraph  Unes  therefrom. 

1*  See  Wyman,  Pxjblic  Service  Cokporations,  §§  120-56,  especially  §§  138  and 
156. 

"  Inter-Ocean  Publishing  Co.  v.  Associated  Press,  184  111.  438,  56  N.  E.  822  (1900); 
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which  has  a  quasi-monopoly  in  news  may  be  compelled  to  furnish  its 
product  to  consumers  including  commimities  which  have  no  newspapers 
belonging  to  such  association,  at  reasonable  rates.^"  The  constitutional 
guaranty  of  freedom  of  the  press  would  protect  news  against  too  close  pub- 
lic control.  Mr.  Justice  Brandeis  fears  that  the  courts  are  not  equipped  to 
deal  with  the  problem  in  all  its  aspects.  But,  although  public  services 
are  often  best  regulated  by  administrative  bodies,  the  courts  have  not  for 
that  reason  denied  the  relief  at  their  disposal  pending  the  inauguration 
of  such  bodies.2^ 


Trespass  by  Airplane.  —  The  rapid  approach  of  the  airplane  as  an 
instrumentality  of  commerce  presents  the  occasion  for  defining  more 
precisely  the  doctrine  of  the  ownership  of  the  air  space,  as  embodied  in 
Coke's  maxim,  cujus  est  solum,  ejus  usque  ad  caelum.^  Examining  first 
the  cases  which  involve  interferences  with  the  column  of  air  by  encroach- 
ments from  adjoining  lands,  we  find  that  not  only  is  the  subjacent  land- 
owner permitted  to  cut  away  as  nuisances  overhanging  shrubbery  and 
projecting  cornices,^  but  in  some  states  he  may  resort  to  an  action  in 
ejectment.^  That  the  encroaching  landowner  is  liable  also  for  all 
foreseeable  damage  is  settled;'*  but  whether  there  is  a  cause  of  action 

New  York  &  Chicago  Grain  &  Stock  Exchange  v.  Board  of  Trade,  127  111.  153, 19  N.  E. 
855  (1889);  News  Publishing  Co.  v.  Associated  Press,  114  111.  App.  241  (1904);  News 
Publishing  Co.  v.  Associated  Press,  190  III.  App.  77  (1914).  See  also  Friedman  v. 
Telegraph  Co.,  32  Hun  (N.  Y.)  4  (1884);  Smith  v.  Telegraph  Co.,  42  Hun  (N.  Y.) 
454  (1886).  See  contra,  State  v.  Associated  Press,  159  Mo.  410,  60  S.  W.  91  (1901);  Mat- 
thews V.  Associated  Press,  136  N.  Y.  :i3^,  32  N.  E.  981  (1893);  Metropolitan  Grain  & 
Stock  Exchange  v.  Board  of  Trade,  15  Fed.  847  (1883). 

*"  Inter-Ocean  Publishing  Co.  v.  Associated  Press,  supra;  Moore  v.  Southern  Railway 
Co.,  136  Ga.  872,  72  S.  E.  403  (1911). 

21  AUnutt  V.  Inglis,  12  East,  527  (1810);  Shepard  v.  Gold  &  Stock  Telegraph  Co., 
38  Hun  (N.  Y.)  338  (1885);  Western  Union  Telegraph  Co.  v.  State,  165  Ind.  492,  76 
N.  E.  100  (1905). 

'  Coke  on  Litt.,  §  4  a. 

*  Penruddock's  Case,  5  Coke  Rep.  100  (1598);  Baten's  Case,  9  Coke  Rep.  53  (161 1); 
Lemmon  v.  Webb,  [1895]  A.  C.  i;  Smith  v.  Giddy,  [1904]  2  K.  B.  448;  Wandsworth 
Board  of  Works  v.  United  Telephone  Co.,  13  Q.  B.  D.  904,  927  (1884);  Codman  v. 
Evans,  7  Allen  (Mass.),  431  (1863);  Aiken  v.  Benedict,  39  Barb.  (N.  Y.)  400,  402 
(1863);  McCourt  V.  Eckstein,  22  Wis.  153,  158  (1867);  Meyer  v.  Metzler,  51  Cal.  142 
(1875);  Lawrence  v.  Hough,  35  N.  J.  Eq.  371  (1882);  Grandona  v.  Lovdal,  70  Cal.  161, 
II  Pac.  623  (1886);  Lyle  v.  Little,  83  Hun  (N.  Y.),  532,  ss  N.  Y.  Supp.  8  (1895); 
Tanner  v.  WaUbrunn,  77  Mo.  App.  262,  265  (1898);  Norwalk  Heating  &  Lighting  Co. 
V.  Vernam,  75  Conn.  662,  664,  55  Atl.  168  (1903);  Harndon  v.  Stultz,  124  Iowa,  440, 
100  N.  W.  329  (1904);  Huber  v.  Stark,  124  Wis.  359,  102  N.  W.  12  (1905);  Hazle  v. 
Turner,  2  Sess.  (Scotland)  886  (1840);  see  also  Crocker  v.  Manhattan  Life  Ins.  Co., 
61  App.  Div.  226,  70  N.  Y.  Supp.  492  (1901)  (swinging  shutters). 

^  Murphy  v.  Bolger,  60  Vt.  723,  15  Atl.  365  (1888);  McCourt  v.  Eckstein,  22  Wis. 
153  (1867);  Beck  V.  Ashland  Cigar  &  Tobacco  Co.,  146  Wis.  324,  130  N.  W.  464  (1911); 
Butler  V.  Frontier  Telephone  Co.,  186  N.  Y.  486,  79  N.  E.  716  (1906)  (telephone  wires 
not  touching  any  part  of  the  land).  Cf.  Rasch  v.  Noth,  99  Wis.  285,  74  N.  W.  820 
(1898);  Huber  v.  Stark,  124  Wis.  359,  362,  102  N.  W.  12  (1905).  Contra,  Wilmarth  v. 
Woodcock,  58  Mich.  482,  486,  25  N.  W.47S  (1885);  Norwalk  Heating  &  Lighting  Co. 
V.  Vernam,  75  Conn.  662,  664,  55  Atl.  168  (1903).    See  16  Yale  L.J.  275. 

*  Pickering  v.  Rudd,  4  Camp.  219,  221  (1815);  Fay  v.  Prentice,  i  C.  B.  828  (1845) 
(depreciation  in  the  value  of  the  land);  Smith  v.  Giddy,  [1904]  2  K.  B.  448;  Langfeldt  v. 
McGrath,  33   111.  App.   158   (1889);   Barnes  v.  Berendes,  139  Cal.  32,  72   Pac.  406 
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for  the  mere  entry  into  the  air  space  resulting  in  no  real  injury  is  not  so 
clear.  In  England  there  are,  in  addition  to  conflicting  dicta  on  the 
exact  case  of  a  balloon,^  irreconcilable  statements  concerning  the  en- 
croachment cases.®  In  this  country,  however,  actual  damage  from  the 
encroachment  does  not  seem  to  be  requisite  for  a  cause  of  action.^  The 
air  space,  at  least  near  the  ground,  is  almost  as  inviolable  as  the  soil  itself. 

On  the  reasoning  of  these  cases,  the  aviator  would  be  held  a  wrong- 
doer and,  therefore,  would  be  liable  for  all  foreseeable  damage  to  the 
land.^  This  financial  responsibility  for  all  the  natural  consequences  of  the 
flight  over  the  land,  regardless  of  the  care  exercised,  may  prove  so  great 
a  burden  that  it  will  retard  considerably  the  flow  of  capital  into  the 
airplane  service  and  hamper  materially  its  development.  Yet  states 
adopting  the  doctrine  of  absolute  liability  in  the  conduct  of  dangerous 
undertakings  might  impose  that  burden  at  any  rate  on  the  aviator. 
Massachusetts,  however,  has  already  provided  against  such  a  diflSculty 
by  enacting  that  there  be  liability  only  for  failure  to  take  every  reasonable 
precaution;^  and  the  statute  is  probably  constitutional.^" 

The  consequences  of  the  trespass,  other  than  liability  for  actual 

(1903).  Cf.  Whittaker  v.  Stangvick,  100  Minn.  386,  iii  N.  W.  295  (1907);  Lamprey 
V.  Danz,  86  Minn.  317,  90  N.  W.  578  (1902).    See  also  cases  cited  in  note  2. 

^  Pickering  v.  Rudd,  4  Camp.  219  (1815)  (Lord  Ellenborough  refused  to  hold  that 
an  overhanging  board  was  a  trespass,  for  it  would  follow  that  an  aeronaut  would  be 
liable  to  an  action  of  trespass  quare  clausum  f regit);  Kenyon  v.  Hart,  6  B.  &  S.  249, 
252  (1865)  (Justice  Blackburn  saw  no  legal  reason  for  doubting  that  it  would  be  a 
trespass).  See  Hazeltine,  The  Law  of  the  Air,  66;  Valentine,  22  Juridical  Rev. 
94;  24  Juridical  Rev.  321  (note  on  a  French  case);  Kuhn,  4  AM.  Jour,  of  Int.  Law, 
124;  Blewett  Lee,  7  Am.  Jour,  of  Int.  Law,  473;  Meyer,  36  Law  Mag.  and  Rev. 
17;  Clerk  and  Lindsell,  Torts,  6  ed.,  362;  Pollock,  Torts,  10  ed.,  363;  Salmond, 
Torts,  4  ed.,  190;  12  Law  Notes  (Thompson  Publishing  Company),  108. 

*  Fay  V.  Prentice,  i  C.  B.  828  (1845)  (damage  presumed);  Smith  v.  Giddy,  [1904] 
2  K.  B.  448,  451  (if  no  damage,  the  plaint&'s  only  right  is  to  cut  back  trees).  Cf.  EUis 
V.  Loftus  Iron  Co.,  10  C.  P.  10  (1874)  (trespass  for  a  horse  thrusting  his  head  over  a 
fence);  Clifton  v.  Bury,  4  T.  L.  R.  8  (1887)  (firing  buUets  over  land  not  a  technical 
trespass). 

^  Puorto  V.  Chieppa,  78  Conn.  401,  405,  62  Atl.  664  (1905);  Ackerman  v.  Ellis, 
8x  N.  J.  L.  I,  79  Atl.  883  (191 1);  Smith  v.  Smith,  no  Mass.  302  (1872)  (projecting 
eaves  are  "a  wrongful  occupation  of  the  plaintiff's  land  for  which  he  may  maintain 
an  action  in  trespass");  Harrington  v.  McCarthy,  169  Mass.  492,  494,  48  N.  E.  278 
(1897);  McCourt  V.  Eckstein,  22  Wis.  153,  159  (1867);  Beck  v.  Ashland  Cigar  and 
Tobacco  Co.,  146  Wis.  324,  327,  130  N.  W.  464  (1911);  Hannabalson  v.  Sessions, 
1x6  Iowa,  457,  90  N.  W.  93  (1902)  (leaning  on  a  fence  so  that  an  arm  extends  over  is 
a  trespass);  Butler  v.  Frontier  Telephone  Co.,  186  N.  Y.  486,  491,  79  N.  E.  716  (1906) 
("  the  law  regards  the  empty  space  as  if  it  were  a  soUd  inseparable  from  the  soil  and 
protects  it  from  hostile  occupation  accordingly."  The  owner  has  "the  right  to  the 
exclusive  possession  of  that  space  which  is  not  personal  property  but  a  part  of  the 
land").  Contra,  Grandona  v.  Lovdal,  78  Cal.  611,  618,  21  Pac.  366  (1889);  Coimtry- 
man  v.  Lighthill,  24  Hun  (N.  Y.)  405  (1881);  Murphy  v.  Bolger,  60  Vt.  723,  727 
(1888).    See  Cooley,  Torts,  3  ed.,  1177;  18  Case  and  Comment,  119. 

*  See  Pollock,  Torts,  10  ed.,  30.  Cf.  GuiUe  v.  Swan,  19  Johns.  (N.  Y.)  381  (1822) 
♦(descending  balloonist  hable  for  trespasses  by  a  crowd  that  gathered  to  aid  him); 

Canney  v.  Rochester,  etc.  Ass'n,  76  N.  H.  60,  79  Atl.  517  (191 1);  Scott's  Trustees  v. 
Moss,  17  Sess.  (Scotland)  32  (1889). 

9  Mass.  Acts  1913,  chap.  663.  Cf.  Conn.  Public  Acts,  1911,  chap.  86  (which  im- 
poses absolute  liabihty).  See  also  146  L.  T.  105  (December  14,  1918),  for  a  sum- 
mary of  the  report  of  the  Civil  Aerial  Transport  Committee  which  recommends  that 
Parliament  establish  absolute  hability  as  the  standard. 

"  Sawyer  v.  Davis,  136  Mass.  239  (1884);  Commonwealth  v.  Parks,  155  Mass.  531, 
30  N.  E.  174  (1892). 
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damage,  need  concern  the  aviator  but  little.  A  litigious  owner  will  find 
it  expensive  seeking  nominal  damages,  especially  where  statutes  make 
costs  at  law  discretionary.^^  Further,  he  will  be  an  ingenious  land- 
owner who  can  keep  the  trespassing  airplane  oflf  without  seriously 
endangering  the  aviator's  life;  whatever  means  he  employs  will  be  far 
from  reasonable.^2  Then,  too,  there  will  be  practically  no  basis  for  an 
injunction  to  prevent  the  repeated  trespasses,  since  the  sum  total  of  the 
damage  would  be  nominal  and  the  danger  of  an  easement's  arising  the 
slightest,  when  we  consider  the  difficulty  of  establishing  twenty  years'  ad- 
verse user  of  a  particular  lane  at  a  fixed  height  as  well  as  within  a  certain 
width.i3 

If  we  rigorously  apply  Coke's  maxim,  the  result  is  that  the  law  will 
frown  upon  the  aviator,  but  unless  he  causes  actual  damage  it  will 
connive  at  the  formal  wrong.  This  branding  of  the  inoffensive  aviator 
as  a  tortfeasor,  even  if  only  in  form,  may  be  an  embarrassing  annoyance 
to  one  who  acclaims  the  elasticity  of  the  common  law.  Fortunately  there 
are  no  binding  decisions  which  stamp  the  aviator  a  trespasser;  and  of 
the  cases  adopting  Coke's  maxim  unqualifiedly  it  may  be  said  that  the 
particular  situation  of  a  passage  by  an  airplane  was  not  considered. 
They  have,  then,  only  an  inferential  bearing  on  our  problem,  so  that  the 
courts  may  feel  free  to  invoke  general  principles  and  practical  considera- 
tions in  balancing  the  interest  of  the  aviator  in  the  unrestrained  develop- 
ment of  a  beneficial  enterprise  and  that  of  the  landowner  in  the  free  use 
of  his  superincimibent  air  space. 

During  the  past  decade  foresighted  lawyers  have  been  discussing  the 
problem,  and  several  have  ventured  a  theory  upon  which  the  balance 
should  be  struck.  It  has  been  suggested  that  although,  according  to  the 
maxim,  the  landowner  does  own  the  air  space  up  to  the  heavens,  there 
is  also  a  right  of  public  passage,  as  long  as  the  enjoyment  of  the  land- 
owner is  not  interrupted;  a  situation  similar  to  the  right  of  passage  over 
navigable  rivers  privately  owned.^^  The  similarity,  however,  is  slightly 
incomplete,  for  on  rivers  it  is  the  navigator  who  is  not  to  be  interfered  with 
by  the  bed-owner;  ^^  here,  the  owner  is  to  be  left  undisturbed. 

Another  theory  construes  Coke's  maxim  as  securing  to  the  landowner 
only  a  right  of  user,  and  maintains  that  the  aviator  is  within  the  circle  of 
law-abiding  citizens,  until  he  causes  actual  damage.^^  This  doctrine, 
however,  imposes  absolute  Habihty  for  any  interference  with  the  land- 
owner's use. 

A  third  doctrine  asserts  that  "  the  scope  of  possible  trespass  is  limited 
by  that  of  effective  possession,"  ^^  just  as  possession  is  at  the  basis  of  pro- 

i|  See  Bliss,  N.  Y.  Ann.  Code,  §§  3228,  3230  (if  the  defendant  does  not  dispute 
plaintiff's  ownership). 

^  See  36  Law  Mag.  and  Rev.  20. 

''  Cf.  Corbett  v.  Hill,  9  Eq.  Cas.  671  (1870)  (the  owner  of  the  soil  may  build  over  a 
window  projecting  riglitf ully) ;  Keats  v.  Hugo,  115  Mass.  204,  217  (1874)  (similarly 
as  to  eaves). 

"  Valentine,  22  Juridical  Rev.  86,  96;  Hazeltine,  The  Law  of  the  Air,  77. 

^  See  Gould,  Waters,  §§  88-89. 

"  Hazeltine,  The  Law  of  the  Air,  57;  Blewett  Lee,  7  Am.  Jour,  of  Int.  Law, 
474;  51  Solicitor's  Journal,  771;  Salmond,  Law  of  Torts,  4  ed,,  190;  i  Wigmore, 
Select  Cases  on  the  Law  of  Torts,  560. 

"  Pollock,  Torts,  10  ed.,  363. 
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prietary  rights  in  land,  so  is  it  the  basis  of  any  proprietary  right  in 
the  air  space.^*  The  passage  at  a  high  altitude  is,  then,  not  a  trespass. 
But  there  is  Uability  for  all  interferences  with  the  air  effectively  possessed. 
Although  the  flight  of  an  airplane  will  very  likely  not  be  held  a  tort, 
the  common  law  seems  to  afford  no  basis  for  holding  the  aviator  liable  only 
for  negligence.  If  the  burden  of  absolute  liability  for  injuries  to  the  land 
tends  to  check  the  growth  of  the  airplane  industry,  we  must  look  to  the 
legislatures  for  relief.  It  is  to  be  observed,  however,  that  a  duty  of  due 
care  under  the  circumstances  surrounding  travel  by  airplane  is  practi- 
cally as  burdensome  as  absolute  liabiUty. 


RECENT  CASES 

Admiralty  —  Maritime  Lien  —  Supplies  Furnished  to  Vessel  — 
Construction  of  Statute.  —  A  federal  statute  provides  that  any  person 
furnishing  supplies  to  any  vessel  should  have  a  maritime  lien.  (Act,  June  23, 
1910,  c.  373,  §  I,  60  Stat.  604.)  Pursuant  to  contract  the  libellant  delivered 
coal  to  A's  wharf  with  the  understanding  that  A  use  a  large  part  for  his  vessels, 
and  that  the  HbeUant  have  a  maritime  lien  therefor.  A  did  appropriate  a 
large  part  to  various  vessels,  and  the  libellant  now  seeks  to  enforce  a  maritime 
lien  against  a  bond  fide  purchaser  on  each  vessel  for  the  amount  each  vessel 
had  used.  Held,  that  no  maritime  lien  had  been  created,  as  the  coal  had  not 
been  furnished  to  any  particular  vessel,  appropriation  by  the  owner  being  in- 
sufficient.    The  Walter  Adams,  253  Fed.  20  (C.  C.  A.  ist  Circ). 

Prior  to  the  statute,  although  there  was  a  conflict,  the  prevailing  view,  in- 
dependent of  local  statutory  provisions,  was  that  no  maritime  lien  was  created 
unless  the  suppUes  were  put  on  board,  or  brought  within  the  immediate  presence 
and  control  of  the  officers  of  the  particular  ship.  The  Vigilancia,  58  Fed.  698; 
The  Cimbria,  156  Fed.  383.  See  Smith,  "New  Federal  Statute  Relating  to 
Liens  on  Vessels,"  24  Harv.  L.  Rev.  182,  200.  The  statute  in  the  principal 
case  does  not  define  "furnishing  ...  to  a  vessel,"  and,  as  the  statute  is 
remedial,  it  should  be  construed  liberaUy.  Wall  v.  Piatt,  169  Mass.  398,  48 
N.  E.  272;  Robinson  v.  Harmon,  157  Mich.  276,  122  N.  W.  106.  Such  inter- 
pretation, however,  is  applied  only  to  the  extent  of  effectuating  the  purpose 
of  the  enactment.  Hudler  v.  Golden,  36  N.  Y.  446,  447.  In  the  present  case 
the  apparent  purpose  was  to  do  away  with  the  existing  confusion  and  conffict. 
Beyond  this  it  should  not  be  construed,  especiaUy  as  creditors  and  bond  fide 
purchasers  may  be  prejudiced.  Vandewater  v.  Mills,  19  How.  (U.  S.)  82,  89; 
The  Cora  P.  White,  243  Fed.  246,  248.  Accordingly,  it  seems  that  the  act 
merely  codifies  the  prior  prevailing  view  which  required  a  delivery  to  and  for  a 
specific  vessel.  The  Cora  P.  White,  supra;  Astor,  etc.  Co.  v.  White,  etc.  Co., 
154  C.  C.  A.  246,  241  Fed.  57.   Cf.  The  Yankee,  147  C.  C.  A.  593,  233  Fed.  919. 

Appeal  and  Error  —  Determination  and  Disposition  of  Cause  — 
Unavoidable  Destruction  of  Record  by  Fire.  —  A  judgment  was  rendered 
in  the  lower  court  against  the  defendant,  and  in  due  time  he  filed  his  appeal. 
Before  he  coxfld  make  out  his  bill  of  exceptions  based  on  voluminous  evidence 
and  certain  exceptions  taken  during  the  trial,  the  courthouse,  containing 
the  records  and  the  official  stenographer's  notes,  was  destroyed  by  fire.  Held, 
on  appeal,  that  a  new  trial  be  granted.  Woods  v.  Bottmos,  206  S.  W.  410 
(Mo.). 

By  the  weight  of  authority,  if,  without  the  appeUant's  fault,  the  transcript 

18  Hazeltine,  The  Law  of  the  Air,  74- 
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on  appeal  does  not  contain  all  the  evidence  offered,  a  new  trial  will  be  granted. 
Barton  v.  Burbank,  119  La.  224,  43  So.  1014;  State  v.  Huggins,  126  N.  C.  1055, 
35  S.  E.  606.  So,  also,  where  by  the  death  or  illness  of  the  trial  judge  the 
appellant  cannot  get  his  bill  of  exceptions  signed  and  sealed.  Hume  v.  Bowie, 
148  U.  S.  245;  Sullivan  v.  White,  15  S.  W.  126  (Texas).  Or  where  the  appellant 
is  deprived  of  his  biU  of  exceptions  by  the  loss  of  the  official  stenographer's 
notes.  Richardson  v.  State,  15  Wyo.  465,  89  Pac.  1027.  See  Mathews  v.  Mul- 
ford,  53  Neb.  252,  73  N.  W.  661.  Logically,  the  appellant  must  furnish  a 
complete  report  of  the  evidence  to  give  the  appellate  court  jurisdiction  to 
review  the  case.  Morin  v.  Claflin,  100  Me.  271,  61  Atl.  782;  Felheimer  v. 
Eagle,  79  Ark.  201,  95  S.  W.  139.  Some  courts,  taking  a  middle  ground,  dis- 
miss the  appeal  if  the  appellant  has  made  no  effort,  by  proper  proceedings  in 
the  lower  court,  to  reinstate  the  lost  part  of  the  record.  Buckman  v.  Whitney, 
28  Cal.  555;  Close  v.  Close,  28  Ore.  108,  42  Pac.  128.  It  is  submitted  that  an 
arbitrary  rule  in  favor  of  or  against  the  appellant  should  not  be  adopted. 
But  if  the  records  were  lost  or  destroyed  long  after  the  trial,  so  that  the  evi- 
dence or  nilings  of  the  court  could  not  be  recalled  accurately  enough  to  be  re- 
instated, then  justice  would  require  a  new  trial.  Otherwise,  grave  hardship 
would  ensue,  especially  in  criminal  cases. 

Attorneys  —  Professional  Ethics  —  Solicitation  of  Business  by 
Means  of  Personal  Letters.  —  An  attorney  made  a  practice  of  sending 
letters  and  then  additional  "follow-up"  letters  to  business  firms  soliciting 
them  to  intrust  him  with  their  legal  business.  The  letters  contained  no  false 
or  misleading  statements,  being  merely  requests  for  a  trial  on  legal  work. 
Held,  that  respondent's  conduct  merited  censure  and  must  cease.  In  re  Gray, 
172  N.  Y.  Supp.  648. 

In  some  states,  it  is  a  criminal  offense  for  an  attorney  to  advertise  for  divorce 
cases.  1915,  Cal.  Pen.  Code,  74,  §  1590;  1917,  III.  Rev.  Stat.,  c.  40,  §  21. 
Even  where  there  is  no  such  statute,  such  unprofessional  conduct  is  held  to  be 
sufficient  ground  for  suspension  or  disbarment.  People  ex  rel.  Maupin  v. 
MacCabe,  18  Colo.  186,  32  Pac.  280;  In  re  Schnitzer,  33  Nev.  581,  112  Pac.  848. 
Solicitation  of  legal  business  by  means  of  paid  agents  or  runners  is  conduct 
warranting  suspension  or  disbarment.  Chreste  v.  Commonwealth,  171  Ky. 
77,  186  S.  W.  919;  In  re  Clark,  184  N.  Y.  222,  77  N.  E.  i.  The  contracts  for 
hiring  such  solicitors  are  void  as  against  public  policy.  Langdon  v.  Conlin, 
67  Neb.  243,  93  N.  W.  389;  Alpers  v.  Hunt,  86  Cal.  78,  24  Pac.  846.  Contra, 
Vocke  V.  Peters,  58  111.  App.  338.  See  20  Harv.  L.  Rev.  576.  Mere  personal 
solicitation  of  clients,  if  accompanied  by  such  objectionable  features  as  false 
statements,  mental  incompetency,  or  distress  of  the  person  solicited,  has  been 
punished  by  the  courts.  In  re  Welch,  156  N.  Y.  App.  Div.  470,  141  N.  Y.  Supp. 
381 ;  In  re  Lauterbach,  169  N.  Y.  App.  Div.  534, 155  N.  Y.  Supp.  478.  Recently, 
widespread  advertising  in  newspapers  and  by  means  of  printed  circulars  and 
folders  in  extravagant  terms  brought  judicial  censure  on  an  attorney.  In  re 
Schwarz,  175  N.  Y.  App.  Div.  335,  161  N.  Y.  Supp.  1079.  But  the  principal 
case  seems  to  be  the  first  case  where  an  attorney  has  been  disciplined  by  a 
court  for  mere  personal  solicitation  unconnected  with  fraud  or  the  use  of  paid 
runners.  The  New  York  courts'  thus  giving  official  sanction  to  the  Canons  of 
Ethics  of  the  American  Bar  Association  should  meet  with  the  approval  of 
the  profession. 

Bills  and  Notes  —  Doctrine  of  Price  versus  Neal  —  Payment  of 
Bill  with  Forged  Bill  of  Lading  Attached.  — An  order  draft  containing 

the  words  "value  received  and  charge  to  the  account  of  p^g.jyj  j-  bales  of 

cotton"  was  sold  to  an  exchange  house  with  an  order  bill  of  lading  attached 
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for  the  specified  cotton.  The  exchange  house  surrendered  the  bill  of  lading  to 
the  drawee  bank  and  obtained  its  acceptance.  The  bill  of  lading  was  forged. 
The  acceptor  paid  the  ultimate  holder  of  the  draft,  and  debited  the  buyer  of 
the  cotton.  Held,  the  buyer  can  not  recover  the  amount  of  the  draft  from  the 
exchange  house.  Guaranty  Trust  Co.  v.  Hannay  &*  Co.,  [1918]  2  K.  B.  623 
(C.  A.).    See  Notes,  page  560. 

Carriers  —  Bills  of  Lading  —  Forgery  of  an  Interstate  Bill  of 
Lading  as  a  Federal  Crime.  —  Defendant  was  indicted  for  forging  an  inter- 
state biU  of  lading,  an  act  made  criminal  by  section  41  of  the  Pomerene  Act 
of  1916.  Held,  that  as  such  a  bill  is  void,  it  does  not  affect  interstate  com- 
merce, and  hence  section  41  is  unconstitutional.  United  States  v.  Ferger, 
So.  Dist.  Ohio,  October,  1918. 

For  a  discussion  of  this  case,  see  Notes,  page  557, 

Conflict  of  Laws  —  Admiralty  —  Maritime  Lien  —  Foreign  Law.  — 
Two  foreign  vessels  collided  in  an  Algerian  port.  Thereupon  the  master  of  one 
of  the  vessels  brought  an  action  in  personam  in  the  Algerian  court  against  the 
master  of  the  other.  No  maritime  lien  was  given  by  the  local  law,  but  an  at- 
tachment of  the  vessel,  there  known  as  a  "protective  seizure,"  followed.  Upon 
giving  a  letter  of  indemnity  the  vessel  was  released  and  then  came  to  the 
United  States  where  she  was  libeled  by  the  plaintiff  in  the  foreign  action  which 
had  not  proceeded  to  trial  or  judgment,  but  was  still  pending.  Held,  that  the 
libellant  had  a  maritime  lien  under  the  general  maritime  law  of  the  United 
States,  enforceable  by  a  proceeding  in  rem.  The  Kongsli,  252  Fed.  267  (Dist. 
Ct.,  Dist.  Me.). 

As  a  result  of  the  collision  the  lex  loci  gave  a  cause  of  action,  but  did  not 
create  a  maritime  lien.  In  such  a  case  admiralty  may  take  jurisdiction  be- 
tween foreigners  to  enforce  a  maritime  lien,  given  by  the  general  maritime  law, 
even  though  none  was  given  where  the  cause  of  action  arose.  The  Kaiser 
Wilhelm  II,  230  Fed.  717.  See  The  Maggie  Hammond,  9  Wall.  (U.  S.)  435, 
450,  452.  If  jurisdiction  depends  on  a  maritime  lien,  it  is  difficult  to  see  how 
the  court,  in  the  principal  case,  had  jurisdiction,  as  the  lex  loci  of  the  collision 
did  not  give  such  a  lien.  However,  there  being  a  cause  of  action,  and  the 
vessel  being  within  the  jurisdiction  of  the  court,  it  seems  that  the  court  could 
give  a  maritime  hen,  recognized  by  its  law,  as  a  means  of  enforcing  the  cause 
of  action,  one  of  the  remedies  of  its  judicial  proceeding.  See  Marsden,  Col- 
lisions at  Sea,  6  ed.,  198.  And  as  the  jurisdiction  was  in  rem,  the  pendency 
of  the  action  in  personam  in  the  foreign  country  woiild  not  be  a  bar  to  the 
present  action.  The  Kalorma,  10  Wall.  (U.  S.)  204;  The  Bold  Buccleugh, 
7  Moore  (Privy  Council),  267. 

Conflict  of  Laws  —  Divorce  —  Remarriage  Within  Prohibited  Time 
—  Property  Rights.  —  A  statute  in  Washington  prohibits  remarriage  by 
either  party  within  six  months  of  a  decree  of  divorce.  (19x5,  Rem.  Code,  419, 
§  992.)  The  plaintiff  and  her  husband  were  divorced  in  Washington.  Two 
months  later,  the  plaintiff,  in  company  with  the  defendant,  a  resident  of 
Washington,  went  to  Canada  where  the  two  were  married.  They  imme- 
diately returned  to  their  domicile  in  Washington  believing  in  good  faith  that 
the  marriage  was  valid.  The  plaintiff  brings  suit  for  annulment  and  for  a 
division  of  the  property  acquired  subsequent  to  the  marriage.  Held,  the 
marriage  was  void,  the  property  to  be  divided  as  that  of  a  partnership.  Knoll 
v.  Knoll,  176  Pac.  22  (Wash.). 

It  is  well  settled  that  the  vaUdity  of  a  marriage  contract  depends  upon  the 
law  of  the  place  of  celebration.  Henderson  v.  Ressor,  265  Mo.  718,  178  S.  W. 
175;  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  54.  See  i  Nelson,  Divorce 
AND  Separation,  §  :i^.    But  although  the  contract  by  the  lex  loci  contractus  is 
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valid,  the  lex  domicilii  may  refuse  to  impose  thereon  the  resuhing  status  of  mar- 
riage. Hall  V.  Industrial  Commission,  165  Wis.  364,  162  N.  W.  312;  Brook  v. 
Brook,  9  H.  of  L.  Cas.  193.  See  26  Harv.  L.  Rev.  538.  Construing  the  statute 
in  the  principal  case  as  a  limitation  upon  the  decree  of  divorce,  the  original 
marriage  was  not  completely  dissolved  until  the  specified  time  had  elapsed. 
Accordingly,  although  the  marriage  contract  was  valid  by  the  lex  loci,  the  lex 
domicilii  could  not  impose  thereon  the  marriage  status.  Warier  v.  Warier,  15 
P.D.  152.  Cf.  Hooper  V.  Hooper,  67  Ore.  191,  i3sPac.525.  The  Washington  de- 
cisions, however,  construe  the  statute  as  applying  only  to  persons  who  remain 
domiciled  in  the  state,  so  that  either  party  could  remarry  during  the  prohibited 
period  by  acquiring  a  new  domicile.  State  v.  Fenn,  47  Wash.  561, 92  Pac.  417; 
Fierce  v.  Fierce,  58  Wash.  622,  109  Pac.  45.  As  to  property  acquired  after 
marriage  by  the  husband  or  wife,  or  both,  Washington,  following  the  civil-law 
doctrine,  considers  such  to  be  community  property.  See  1915,  Rem.  Code,  2x55, 
§  5917.  Even  where  the  marriage  is  annulled,  yet  if  the  parties  in  good  faith 
believed  they  were  married,  as  in  the  principal  case,  the  community  doctrine 
permits  the  acquests  to  be  divided  equally  between  the  man  and  woman. 
Lawsony.  Lawson,  30  Tex.  Civ.  App.  43,  69  S.  W.  246;  In  re  Brencfdey's  Estate, 
96  Wash.  223,  164  Pac.  913.  It  is  unfortunate,  however,  to  call  this  property 
"partnership"  property,  for  that  term  implies  not  a  marital  relation  but  a 
business  relation  entered  into  for  profit.  See  Lindley,  Partnership,  6  ed., 
3,  10;  Ballinger,  Community  Property,  §§  15,  16. 

Federal  Courts  —  Diversity  of  Citizenship  —  Domicile  as  the 
Equivalent  of  State  Citizenship.  —  The  plaintiff,  a  citizen  of  the  United 
States,  had  acquired  a  domicile  in  California.  He  left  that  state  never  intend- 
ing to  return,  and  toured  the  United  States.  In  the  course  of  his  travels  he 
came  temporarily  to  Virginia.  He  there  sued  the  defendant  in  a  federal  court, 
claiming  citizenship  in  CaUfornia.  Held,  that  the  bill  be  dismissed  for  want 
of  jurisdiction.     Fannill  v.  Roanoke  Times  Co.,  252  Fed.  910  (Dist.  Ct.). 

To  sue  in  a  federal  court  the  plaintiff  must  be  a  citizen  of  some  state.  New 
Orleans  v.  Winter,  1  Wheat.  (U.  S.)  91.  A  citizen  of  the  United  States  is  a 
citizen  of  the  state  wherein  he  resides.  U.  S.  Const.,  Art.  XIV,  §  i.  But  the 
residence  must  be  animo  manendi.  Marks  v.  Marks,  75  Fed.  321;  Hammer- 
stein  V.  Lyne,  200  Fed.  165.  As  in  the  principal  case  a  person  may  thus  be 
a  citizen  of  the  United  States  and  not  a  citizen  of  any  particular  state. 
Hough  V.  Societe  Elec.  Westinghouse  de  Russie,  231  Fed.  341.  See  Slaughter 
House  Cases,  16  Wall.  (U.  S.)  36,  74.  This  fact  is  also  illustrated  by  the 
status  of  citizens  of  territories  and  of  the  District  of  Columbia.  Hepburn 
V.  Ellzey,  2  Cranch  (U.  S.)  452;  New  Orleans  v.  Winter,  supra.  The  courts 
requiring  a  residence  animo  manendi  for  citizenship  also  say  domicile  in  a 
state  is  the  substantial  equivalent  of  citizenship  in  that  state.  See  Hard- 
ing v.  Standard  Oil  Co.,  182  Fed.  421,  423;  Hammerstein  v.  Lyne,  200  Fed. 
165,  170.  Now  one's  last  domicile  remains  until  a  new  one  is  acquired. 
Desmare  v.  United  States,  93  U.  S.  605.  It  might  seem  to  follow  that  one 
remains  a  citizen  of  the  state  of  his  domicile  even  when  he  leaves  it  sans 
animum  revertendi,  so  long  as  he  has  not  acquired  a  new  domicile.  But  the 
court  in  the  present  case  correctly  sees  that  such  a  result  would  be  utterly 
inconsistent  with  the  settled  view  that  state  citizenship  requires  permanent 
residence. 

Garnishment  —  Effect  of  Garnishment  —  Validity  of  Judgment 
Against  Garnishee  when  Principal  Defendant  is  Given  No  Notice.  — 
In  an  action  in  Tennessee  to  recover  wages,  the  defendant  proved  as  a  defense 
a  judgment  obtained  against  it  as  garnishee  in  a  proceeding  in  Virginia.  In 
the  garnishment  proceeding  no  service,  actual  or  constructive,  was  made  on 
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the  principal  defendant,  the  present  plaintiff,  and  no  notice  was  given  him  by 
the  garnishee.  Held,  that  the  garnishment  judgment  was  valid  and  a  defense 
to  the  present  action.    Southern  Ry.  Co.  v.  Williams,  206  S.  W.  186  (Tenn.). 

It  is  established  law  that  jurisdiction  over  a  debt  in  garnishment  proceed- 
ings may  be  obtained  by  acquiring  personal  jurisdiction  anywhere  over  the 
garnishee.  Harris  v.  Balk,  198  U.  S.  215;  Louisville  &°  Nashville  R.  R.  Co.  v. 
Deer,  200  U.  S.  176.  The  soundness  of  this  doctrine  may  well  be  questioned. 
See  27  Harv.  L.  Rev.  107;  31  Harv.  L.  Rev.  917.  Exercising  the  jurisdic- 
tion so  obtained  with  no  notice  to  the  principal  defendant  except  an  "extra- 
judicial" one  from  the  garnishee  has  been  held  by  the  Supreme  Court  of  the 
United  States  to  be  "due  process  of  law."  Baltimore  6*  Ohio  Ry.  Co.  v.  Hos- 
teller, 240  U.  S.  620.  The  principal  case  is  in  accord  with  the  latter  decision 
on  this  point,  because  the  presence  or  absence  of  such  an  extrajudicial  notice 
can  have  no  effect  on  the  constitutionality  of  the  proceedings.  But  it  has  been 
held,  contrary  to  the  decision  in  principal  case,  that  such  notice  is  necessary  to 
protect  the  garnishee  from  repayment  of  the  debt  to  the  principal  defendant. 
Pierce  v.  Chicago  Ry.,  36  Wis.  283;  St.  Louis  6*  S.  F.  R.  Co.  v.  Crews,  151  Pac. 
879  (Okla.).  See  also  Morgan  v.  Neville,  74  Pa.  St.  52,  57;  Harris  v.  Balk,  198 
U.  S.  215,  227.  On  ordinary  principles,  the  failure  by  the  garnishee  to  give 
notice  can  make  him  liable  to  pay  the  debt  a  second  time  only  because  his 
negligence  has  injured  the  principal  defendant  to  that  extent.  It  should  there- 
fore, it  is  submitted,  be  necessary  for  the  principal  defendant,  in  his  suit  against 
the  garnishee,  to  show  (i)  (injury)  that  the  claim  of  the  plaintiff  in  the  gar- 
nishment proceedings  was  unjust,  and  (2)  (causation)  that  the  claim  could  have 
been  successfully  resisted  if  the  garnishee  had  given  the  omitted  notice.  Since 
neither  of  these  elements  of  liability  was  established  in  the  principal  case,  the 
decision,  notwithstanding  its  obvious  injustice  to  the  present  plaintiff,  seems 
the  correct  one  if  we  are  logically  to  follow  Harris  v.  Balk  and  Baltimore  6* 
Ohio  Ry.  Co.  V.  Hosteller,  supra. 

Husband  and  Wife  —  Criminal  Conversation  —  Right  of  Wife  to 
Sue.  —  The  plaintiff,  a  married  woman,  sued  another  woman  for  criminal 
conversation  with  the  plaintiff's  husband.  Held,  the  plaintiff  may  recover. 
Turner  v.  Heavrin,  206  S.  W.  23  (Ky.). 

Under  the  old  common  law  a  wife  either  had  no  right  of  action  for  the  aliena- 
tion of  her  husband's  affections  or  for  criminal  conversation  with  him,  or  else 
she  had  a  right  she  could  not  enforce  because  of  the  necessity  of  joining  her 
husband,  one  of  the  wrongdoers  as  a  party  plaintiff.  See  Lynch  v.  Knight, 
9  H.  L.  577,  594,  595;  Humphrey  v.  Pope,  122  Cal.  253,  257,  53  Pac.  847,  848 
(affirmed  in  i  Cal.  App.  374,  82  Pac.  223);  Haynes  v.  Nowlin,  129  Ind.  581, 
584,  29  N.  E.  389,  390.  A  few  jurisdictions  still  follow  the  old  rule,  sometimes 
on  account  of  a  needlessly  narrow  interpretation  of  Married  Women's  Prop- 
erty Acts.  Morgan  v.  Martin,  92  Me.  190,  42  Atl.  354;  Lellis  v.  Lambert,  24 
Ont.  App.  653.  Most  jurisdictions  now,  however,  allow  a  wife  recovery  in  an 
action  for  alienation  of  affections,  especially  where  the  action  involves  both 
alienation  of  affections  and  criminal  conversation.  Messervy  v.  Messervy,  82 
S.  C.  559,  64  S.  E.  ']$y,Nolin  v.  Pearson,  191  Mass.  283,  77  N.  E.  890.  While 
generally  the  cases  fail  to  distinguish  the  two  actions,  one  court  has  held  that  a 
wife  may  maintain  an  action  for  alienation  of  affections,  but  not  for  criminal 
conversation.  Kroessin  v.  Keller,  60  Minn.  372,  62  N.  W.  438.  Another  court 
held  in  a  dictum  the  wife  could  maintain  either.  Dodge  v.  Rush,  28  App.  D.  C. 
149,  153,  The  present  case,  allowing  recovery  for  criminal  conversation  alone, 
seems  soxmd. 

Jurisdiction  —  Civil  and  Military  Tribunals  —  Call  to  Service  under 
THE  Draft  Act  while  Awaiting  Sentence  in  a  Civil  Tribunal.  —  The 
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petitioner  was  duly  registered  and  subject  to  draft  under  the  Selective  Service 
Law.  (Act  of  Congress,  May  18,  191 7.)  Following  his  registration  he  com- 
mitted grand  larceny,  was  indicted  and  pleaded  guilty,  and  was  awaiting  sentence 
when  called  to  report  for  military  duty.  Claiming  his  call  to  service  changed 
his  status  to  that  of  a  soldier  subject  to  miHtary  law,  and  that  the  jurisdiction 
of  the  military  authorities  was  absolute,  the  petitioner  applied  for  a  writ  of 
habeas  corpus.  Held,  that  the  application  be  denied.  Ex  parte  Henry,  253  Fed. 
208  (Dist.  Ct.). 

When  one  in  military  service  commits  an  offense  which  is  both  a  civil  and 
miUtary  crime,  the  jurisdiction  of  the  civil  and  military  tribunals  is  in  times  of 
peace  concurrent.  But  should  the  jurisdiction  of  the  civil  authorities  first 
attach,  the  mihtary  authorities  must  yield  thereto.  A.  W.  74;  should  the  juris- 
diction of  the  miUtary  authorities  first  attach,  they  may,  but  need  not,  give 
way  to  the  civil  tribunals.  A.  W.  74;  United  States  v.  Lewis,  200  U.  S.  i.  In 
times  of  war,  however,  the  military  authorities  are  supreme  and  need  not  yield 
to  the  civil  authorities  though  the  jurisdiction  of  the  latter  first  attached.  Ex 
parte  King,  246  Fed.  868.  They  may  allow  the  civil  authorities  to  punish  the 
offender  as  a  matter  of  comity  or  expediency.  That  has  been  declared  to  be  the 
proper  policy  where  the  charge  is  serious.  J.  A.  G.  O.,  October  30,  igiy;  Ibid., 
June  II,  1917.  See  Ex  parte  Bright,  i  Utah,  145.  In  the  principal  case  the 
petitioner,  though  subject  to  draft,  was  not  at  the  time  the  offense  was  com- 
mitted subject  to  military  law,  and  his  call  to  service  while  he  was  awaiting 
sentence  from  the  civil  tribunal  could  not  deprive  that  tribunal  of  his  custody 
unless  it  was  the  intent  of  Congress  so  to  do.  That  Congress  had  no  such 
intent  is  shown  by  the  Selective  Service  Regulations  which  places  infamous 
criminals  in  Class  V,  and  all  other  criminals  awaiting  trial  or  serving  sentence 
in  Class  IV.  S.  S.  Reg.,  2  ed.,  §  79.  Moreover,  the  result  of  the  principal  case 
is  sound,  for  it  is  not  the  military  authorities  but  the  wrongdoer  himself  who 
seeks  his  release.    See  Ex  parte  Calloway,  246  Fed.  263. 

Libel  and  Slander  —  Privileged  Communications  —  Statements  of 
Aldermen.  —  Defendant  as  alderman  made  charges  of  want  of  integrity  and 
unfitness  against  the  plaintiff,  a  policeman,  before  the  board  of  aldermen, 
which  had  power  to  remove  policemen.  The  plaintiff  was  exonerated  and  sued 
the  defendant  for  libel.  Held,  that  actual  mahce  could  not  be  inferred  from 
the  mere  falsity  of  the  defendant's  statements,  and  that  in  the  absence  of 
malice  the  plaintiff  could  not  recover.    Sweeney  v.  Higgins,  104  Atl.  791  (Me.). 

Usually,  action  lies  for  false  statements  about  a  person  in  his  trade  or  pro- 
fession tending  to  bring  him  into  general  contempt,  hatred,  or  ridicule.  Farm- 
er's Life  Insurance  Co.  v.  Wehrle,  165  Pac.  763  (Colo.) ;  Carver  v.  Greason,  loi 
Kan.  639,  168  Pac.  868.  Sometimes,  however,  public  interest  in  freedom  of 
comment  outweighs  individual  interests  in  untarnished  reputations.  A  per- 
son with  a  duty  or  interest,  although  only  social  or  moral,  in  communicating 
his  belief  about  another  to  a  third  person  with  a  corresponding  interest  in  hear- 
ing it  is  protected  if  the  informant  does  not  abuse  the  exigencies  of  the  occasion. 
Everest  v.  McKenny,  195  Mich.  649,  162  N.  W.  277;  State  v.  Fish,  90  N.  J.  L. 
17,  102  Atl.  378.  Public  interest  in  the  freedom  of  speech  by  members  of  legis- 
latures, judges,  persons  in  judicial  proceedings,  and  high  executive  officers  is  so 
great  that  their  statements  made  in  the  course  of  duty  are  absolutely  privileged. 
Dillon  V.  Balfour,  20  Ir.  L.  R.  600;  Scott  v.  Stansfield,  L.  R.  3  Exch.  220;  Rogers 
v.  Thompson,  89  N.  J.  L.  639, 99  Atl.  389;  Farr  v.  Valentine,  38  App.  D.  C.  413. 
This  is  hardly  true  of  inferior  boards  such  as  city  councils  and  investigation 
committees,  but  there  is  some  authority  for  holding  their  privilege  absolute, 
not  qualified.  Bolton  v.  Walker,  197  Mich.  699,  164  N.  W.  420.  Contra,  Ivie  v. 
Minton,  75  Or.  483,  147  Pac.  395.  The  court  in  the  principal  case  adopts  the 
sounder  view. 
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Municipal  Corporations  —  Action  against  Town  —  Authority  of 
Committee  to  Employ  Attorney.  —  By  vote  at  a  town  meeting  a  committee 
was  authorized  to  build  a  bridge.  Litigation  arose  concerning  the  bridge  and 
the  committee  employed  counsel  in  connection  therewith.  In  a  suit  by  counsel 
against  the  town  to  recover  for  his  professional  services,  held  that  the  town  is 
not  liable,  the  committee  having  acted  beyond  its  authority  in  employing 
counsel.    Stewart  v.  Inhabitants  of  York,  104  Atl.  701  (Me.). 

In  the  absence  of  express  or  implied  restrictions  a  town  has  the  authority  to 
employ  an  attorney  to  attend  to  its  corporate  interests.  Cheesebrew  v.  Town 
of  Mt.  Pleasant,  71  Wl  Va.  199,  79  S.  E.  350;  City  of  Holdenville  v.  Lawson,  40 
Okla.  38, 135  Pac.  405.  See  Tiedeman,  Municipal  Corporations,  316,  §  176. 
But  there  is  no  authority  to  employ  an  attorney  in  regard  to  matters  not  affect- 
ing the  interests  of  the  town.  Feck  v.  Spencer,  26  Fla.  23,  7  So.  642;  Tharp  v. 
Blake,  171  S.  W.  549  (Tex.  Civ.  App.).  See  2  Dillon,  Municipal  Corpora- 
tions, 5  ed.,  1246,  §  824.  In  the  principal  case,  as  the  court  points  out,  the 
authority  given  the  committee  to  buUd  a  bridge  carried  with  it  the  incidental 
authority  to  select  an  engineer,  obtain  plans  and  specifications,  advertise  for 
bids,  and  award  and  execute  the  contract.  See  Blaisdell  v.  York,  no  Me.  500, 
518,  87  Atl.  361,  370.  It  would  seem  that  the  committee  also  had  power  to 
employ  counsel  in  regard  to  the  lit  igation  in  question,  for  that  litigation  affected 
the  interests  of  the  town  in  that  it  was  purely  an  expense  of  building  the  bridge. 
Waterbury  v.  Laredo,  60  Tex.  519,  reversed  on  other  grounds  in  68  Tex.  565, 
5  S.  W.  81.  In  deciding  otherwise,  the  court  was  apparently  influenced  by 
two  Massachusetts  decisions.  See  Butler  v.  Charlestown,  7  Gray  (Mass.)  12; 
Fletcher  v.  Lowell,  15  Gray  (Mass.)  103.  But  the  latter  case  decided  that 
authority  in  the  mayor  to  employ  counsel  in  defending  an  action  for  damages 
against  the  city  did  not  include  the  employment  of  counsel  for  the  extraordi- 
nary purpose  of  putting  through  the  legislature  an  act  diminishing  the  claim 
for  damages.  In  the  former  case  there  was  no  official  action  at  aU,  the  legal 
services  being  rendered  merely  at  the  request  of  individual  aldermen.  Accord- 
ingly neither  case  is  in  point. 

Pledges  —  Mortgage  Collateral  —  Duty  of  Pledgee  to  Foreclose 
on  Request  of  Pledgor.  —  Defendant  assigned  overdue  real  estate  mortgages 
and  bonds  to  the  plaintiff  as  collateral  security  for  his  note.  Without  tendering 
money  to  cover  the  expenses,  the  defendant  requested  the  plaintiff  to  foreclose 
at  a  time  when  the  property  would  have  satisfied  the  debt.  The  plaintiff 
assented,  but  failed  to  do  so.  Subsequently  the  obligor  on  the  bond  went  bank- 
rupt and  the  property  depreciated.  In  an  action  on  the  note  the  defendant 
counterclaimed  for  negligence  in  failing  to  foreclose.  Held,  that  the  plaintiff 
was  not  negligent.    City  Bank  of  York  v.  Ricker,  104  Atl.  804  (Pa.). 

Inasmuch  as  both  the  pledgor  and  the  pledgee  of  collateral  security  are 
interested  in  its  application  there  is  a  duty  of  due  care  imposed  on  the  latter  in 
handling  the  security.  See  Colebrooke,  Collateral  Securities,  2  ed., 
§§  87,  117.  He  may  not  sell  the  collateral  to  satisfy  his  debt,  but  must  hold 
and  collect  it  as  it  becomes  due.  Joliet  Iron  &*  Steel  Co.  v.  Scioto  Fire  Brick  Co., 
82  111.  548.  Ordinary  diligence  is  required  of  the  pledgee  in  collecting  on  the 
collateral  at  maturity.  Farm  Investment  Co.  v.  Wyoming  College,  10  Wyo.  240, 
68  Pac.  561;  Larkin  Co.  v.  Dawson,  37  Tex.  Civ.  App.  345,  83  S.  W.  882.  See 
Coleman  v.  Lewis,  183  Mass.  485,  487,^67  N.  E.  603.  The  same  is  true  where 
overdue  collateral  is  pledged.  Wakeman  v.  Gowdy,  10  Bosw.  (N.  Y.)  208.  In 
the  principal  case  the  pledgee  was  requested  to  foreclose,  which  would  involve 
litigation  and  risk.  It  may  be  argued  that  if  the  security  is  ample  the  fore- 
closure should  not  be  left  to  the  caprice  of  the  pledgee.  See  19  Harv.  L.  Rev. 
471.  The  pledgor,  however,  can  protect  his  interest  by  taking  up  the  security 
or  having  a  third  person  do  so.   It  is  generally  held,  therefore,  as  in  the  principal 
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case,  that  the  pledgee  is  under  no  duty  to  sue.  Black  River  Bank  v.  Page, 
44  N.  Y.  453;  Rice  v.  Benedict,  19  Mich.  132;  Smith  v.  Felton,  85  Ind.  223. 
But  see  Wakeman  v.  Gowdy,  supra.  This  is  especially  true  where  the  pledgor 
makes  no  tender  covering  the  expense  of  litigation.  Wells  6*  Dewing  v.  Wells  6* 
Scriber,  53  Vt.  i.  See  Culver  v.  Wilkinson,  145  U.  S.  205,  213.  Although  the 
pledgee's  assent  and  subsequent  failure  to  foreclose  might  constitute  such 
negUgence  as  to  render  him  liable,  yet  if  the  pledgor  had  notice  of  this  inaction 
and  an  opportunity  to  protect  himself,  the  pledgee  would  not  be  hable.  See 
City  Savings  Bank  v.  Hopson,  53  Conn,  453,  457. 

QUASI-CONTRACT  —  RECOVERY  OF  MONEY  PAID  UNDER  MISTAKE  OF  FaCT  — 

Payment  by  Mistake  on  a  Post-Dated  Check.  —  A  bank  paid  the  payee 
of  a  post-dated  check,  not  noticing  the  future  date.  After  payment,  but 
before  the  date  of  the  check,  the  drawer  ordered  payment  stopped.  The  bank 
sought  to  recover  the  amount  from  the  payee.  Held,  defendant's  ignorance 
that  the  bank  paid  under  a  mistake  is  not  a  sufficient  defense.  Second  National 
Bank  of  Reading  v.  Zable,  66  Pitts.  L.  J.  774. 

Generally,  one  who  pays  another  money  under  a  mistake  of  fact  may  re- 
cover. Hummel  v.  Flores,  39  S.  W.  309  (Texas);  United  States  v.  Phillips,  21 
D.  C.  309.  The  purpose  of  allowing  such  a  quasi-contractual  action  is  to  pre- 
vent the  unjust  enrichment  of  the  defendant.  Moses  v.  McFerlan,  2  Burr. 
1005,  1012.  There  is  no  recovery,  therefore,  in  cases  where  the  plaintiff, 
though  under  a  duty  to  pay,  paid  under  a  mistake  as  to  the  nature  of  his 
obligation  or  legal  liability.  Johnson  v.  Hernig,  53  Pa.  Super.  Ct.  179;  Buel 
V.  Boughton,  2  Den.  (N.  Y.)  91;  Morrison  v.  Payton,  31  Ky.  L.  Rep.  992,  104 
S.  W.  685.  And  recovery  is  not  allowed  when  the  defendant  has  with  honesty 
so  changed  his  position  that  if  the  plaintiff  recovered,  he  could  not  be  restored 
to  his  former  status.  Bend  v.  Hoyt,  13  Pet.  (U.  S.)  263;  Behring  v.  Somerville, 
63  N.  J.  L.  568,  44  Atl.  641.  From  the  foregoing  it  would  seem  that  in  the 
principal  case  the  bank  shoiild  recover.  The  law,  however,  for  commercial 
security  treats  banks  more  strictly,  and  in  the  absence  of  fraud,  denies  them 
recovery  for  money  paid  the  holders  of  checks  under  mistake  as  to  the  suffi- 
ciency of  the  funds  of  the  drawers  or  their  solvency.  National  Exchange  Bank 
V.  Ginn,  114  Md.  181,  78  Atl.  1026;  American  National  Bank  v.  Miller,  185 
Fed.  338.    The  present  case  seems  to  relax  the  strict  rules. 

Railroads  —  State  Regulation  —  Unlawful  Interference  with  In- 
terstate Commerce.  —  A  Missouri  statute  prohibits  railroad  corporations 
from  issuing  mortgage  bonds  without  authority  from  the  Public  Service  Com- 
mission, imposes  heavy  penalties  for  violation  of  the  statute  and  purports  to 
invalidate  bonds  so  issued.  (1913,  Mo.  Laws,  592,  593,  600.)  The  commis- 
sion is  required  to  charge  a  fee  proportionate  to  the  value  of  the  authorized 
issue.  {Ibid.,  567.)  The  plaintiff  company  is  a  Utah  corporation  engaged  in 
interstate  transportation,  a  small  part  of  its  line  extending  into  Missouri. 
The  company  applied  to  the  Missouri  Public  Service  Commission  for  a  cer- 
tificate authorizing  it  to  issue  $31,848,900  worth  of  bonds  secured  by  a  mort- 
gage on  its  entire  interstate  line.  The  commission  granted  the  authority, 
charging  a  fee  of  $10,962.25.  The  company  accepted  the  grant  under  pro- 
test, alleging  that  the  fee  was  an  unconstitutional  interference  with  inter- 
state commerce.  The  Supreme  Court  of  Missouri  held  that  the  company  by 
accepting  the  benefits  was  estopped  to  assert  the  invalidity  of  the  fee.  (In  a 
subsequent  case  the  Missouri  court  held  the  statute  inapplicable  to  foreign 
corporations.  Public  Service  Commission  v.  Union  Pac.  R.  R.  Co.,  271  Mo. 
258.)  On  appeal  to  the  United  States  Supreme  Court,  held,  the  charge  was  an 
unlawful  interference  with  interstate  commerce,  the  company  not  being 
estopped  to  assert  its  illegality,  since  the  payment  was  under  duress.     Union 
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Pac.  R.  R.  Co.  V.  Public  Service  Commission,  U.  S.  Supreme  Court,  October 
Term,  1918,  No.  65. 

A  corporation,  in  accepting  the  benefits  permitted  by  statute,  estops  itself 
from  contesting  the  validity  of  the  statute.  Minneapolis  &  St.  L.  Ry.  Co.  v. 
Cowrie  6*  N.  W.  Ry.  Co.,  123  Iowa,  543,  99  N.  W.  181;  Commonwealth  v. 
Southern  Pac.  Co.,  150  Ky.  97,  149  S.  W.  1105.  If,  however,  accepting  the 
benefits  is  not  a  voluntary  act,  but  is  procured  by  duress,  no  estoppel  is  created. 
See  Cicotte  v.  Wayne,  59  Mich.  509,  513,  26  N.  W.  686,  687;  Bigelow,  Es- 
toppel, 6  ed.,  646.  In  the  principal  case,  it  appears  that  the  payment  of  the 
fee  in  return  for  the  certificate  was  an  act  under  duress.  The  issuance  of  the 
mortgage  bonds  was  necessary  to  reimburse  the  railroad  company  for  ex- 
penditures upon  its  property.  Without  the  certificate,  the  bonds  would  be 
not  only  unmarketable  but,  if  the  statute  were  held  applicable,  would  be  ab- 
solutely void,  and  the  corporation  would  be  subject  to  heavy  penalties.  Scot- 
tish Union  6*  National  Ins.  Co.  v.  Herriott,  109  Iowa  606,  80  N.  W.  665;  Swift 
v.  United  States,  11 1  U.  S.  22.  It  is  true  the  Missouri  court  later  held  the 
statute  inapplicable,  but  the  corporation  was  not  bound  to  take  the  risk  of  the 
court  deciding  otherwise.  Atchison,  T.  6*  S.  Fe  Ry.  Co.  v.  O'Connor,  223  U.  S. 
280.  Accordingly,  the  jurisdiction  of  the  United  States  Supreme  Court  was 
not  excluded  on  the  ground  that  the  company  waived  its  federal  rights.  Cress- 
will  V.  Grand  Lodge,  225  U.  S.  246.  Since  the  charge  for  the  certificate  was 
fixed  in  proportion  to  the  value  of  the  bonds  issued,  the  same  being  secured 
by  railroad  property  most  of  which  was  in  states  other  than  Missouri,  the 
burden  on  the  railroad  was  apparently  so  heavy  as  to  constitute  an  illegal 
interference  with  interstate  commerce.  Cf.  Western  Union  Telegraph  Co.  v. 
Kansas,  216  U.  S.  i;  International  Paper  Co.  v.  Massachusetts,  246  U.  S,  135. 
See  JuDSON,  Interstate  Commerce,  3  ed.,  §§  21,  22,  39. 

Seamen  —  Seamen's  Act  of  1915  —  Deductions  in  American  Port  of 
Advances  made  to  Foreign  Seamen  by  a  Foreign  Vessel  in  Foreign 
Port.  —  The  Seamen's  Act  (38  Stat,  at  L.  1165)  provides  that  "every  sea- 
man of  a  vessel  of  the  United  States  shall  be  entitled  to  receive  on  demand 
from  the  master  of  the  vessel  to  which  he  belongs  a  one-half  part  of  the  wages 
which  he  shall  have  then  earned  at  every  port  where  such  vessel,  after  the 
voyage  has  been  commenced,  shall  load  or  deliver  cargo  before  the  voyage  is 
ended,  and  all  stipulations  in  the  contract  to  the  contrary  shall  be  void.  Any 
failure  on  the  part  of  the  master  to  comply  with  this  demand  shall  release  the 
seaman  from  his  contract,  and  he  shall  be  entitled  to  full  payment  of  the 
wages  earned.  .  .  .  This  section  shall  apply  to  seamen  of  foreign  vessels  while 
in  the  harbors  of  the  United  States,  and  the  courts  of  the  United  States  shall 
be  open  to  such  seamen  for  its  enforcement."  A  British  vessel  in  a  British 
port  made  advances  to  the  seamen,  a  lawful  and  customary  practice  by  the 
law  of  England.  On  arriving  in  an  American  port  the  seamen  demanded  half 
the  wages  earned.  The  master  deducted  the  advances  made  in  Liverpool, 
and  the  seamen  deserted  and  libeled  the  ship.  Held,  the  libellants  cannot 
recover.     The  Talus,  U.  S.  Supreme  Court,  October  Term,  1918,  No.  392.^ 

It  is  well  established  that  advances  made  to  seamen  by  any  vessel,  American 
or  foreign,  in  any  port  of  the  United  States  are  within  the  statute  and  illegal. 
The  Eudora,  190  U.  S.  169;  The  Kestor,  no  Fed.  432.  See  15  Harv.  L.  Rev. 
411.  The  cases  are  in  conflict  as  to  advances  made  in  a  foreign  port  by  an 
American  or  foreign  vessel  where  by  the  law  of  such  foreign  country  advances 
are  allowed.  The  Windbrush,  250  Fed.  180;  The  Imberhorne,  240  Fed.  830; 
The  Ixion,  237  Fed.  142;  The  Belgier,  246  Fed.  966.  See  31  Harv.  1..  Rev. 
1 169.  The  reasons  for  allowing  such  advances  to  be  deducted  on  reaching  an 
American  port  are  that  the  contract  is  good  by  the  law  of  the  place  where 
made,  that  Congress  had  no  intention  of  rendering  such  contract  void  or  of 
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imposing  a  criminal  liability  thereon,  if  such  were  possible.  However,  such 
construction,  it  is  submitted,  does  violence  to  the  English  language.  The 
statute  states  expressly  that  it  is  appHcable  to  foreign  vessels  in  American 
ports.  The  violation  is  not  the  making  of  a  contract  in  a  foreign  country, 
but  in  deducting  such  advances  in  an  American  port  and  in  refusing  to  pay 
one-half  of  the  wages  then  earned.  Though  the  result  reached  in  the  principal 
case  is  a  desirable  one  from  an  international  point  of  view,  the  real  remedy 
would  seem  to  be  with  the  legislature  and  not  the  judiciary. 

Shipping  —  Freight  —  When  Right  to  Freight  Begins.  —  The  claim- 
ant, a  shipowner,  contracted  to  carry  a  cargo  of  paper  for  the  Ubellant  from 
New  York  to  "Bordeaux.  The  biU  of  lading  provided  that  restraints  of  princes 
and  rulers  were  to  be  excepted  and  "freight  for  the  said  goods  to  be  prepaid  in 
full  without  discount  retained  and  irrevocably,  ship  and  /  or  cargo  lost  or  not 
lost."  Before  the  ship  was  ready  to  sail,  an  embargo  was  placed  upon  all 
vessels  whose  voyages  would  bring  them  within  the  submarine  zone,  and  clear- 
ance was  consequently  refused  to  the  claimant's  ship.  The  cargo  was  sub- 
sequently discharged  and  the  shipowners  refused  to  return  the  prepaid  freight. 
Held,  that  the  shipowner  may  retain  freight  though  the  ship  had  not  broken 
ground.    The  Gracie  D.  Chambers,  253  Fed.  182  (Circ.  Ct.  App.). 

At  common  law,  no  freight  is  due  until  the  cargo  has  been  delivered  at  the 
port  of  destination.  Osgood  v.  Growing,  2  Camp.  466;  Post  v.  Robertson,  i 
Johns.  (N.  Y.)  24.  As  the  carrier's  contract  is  entire,  it  follows,  then,  that  he 
could  not  recover  for  services  rendered  prior  to  the  ship's  breaking  ground. 
Curling  v. Long,  i  B.  &  P.  634;  The  Tornado,  108  U.  S.  342.  By  the  law  maritime 
the  result  would  be  the  same,  since  the  right  to  freight  begins  only  upon  in- 
ception of  the  voyage.  Curling  v.  Long,  supra.  See  Maclachlan,  Merchant 
Shipping,  5  ed.,  546.  In  England,  however,  if  the  contract  provides  that 
freight  be  prepaid,  it  is  not  recoverable  whether  earned  or  not.  De  Silvale 
V.  Kendall,  4  M.  &  S.  sy;  Allison  v.  Bristol  Marine  Ins.  Co.  (1876),  i  A.  C.  209. 
In  such  a  case,  therefore,  where  the  cargo  is  destroyed  before  the  ship  breaks 
ground,  but  after  the  time  fixed  for  prepayment  of  freight,  the  owner  may 
retain  the  sums  advanced.  Coker  v.  Limerick  S.  S.  Co.,  34  L.  T.  R.  18.  In 
the  United  States  the  common  law  applies  alike  to  prepaid  freight,  and  it 
must  be  returned  when  there  has  been  no  full  performance.  Watson  v.  Duyk- 
inck,  3  Johns.  (N.  Y.)  335;  Benner  v.  Equitable  Ins.  Co.,  6  Allen  (Mass.)  222. 
See  I  Parsons,  Shipping  and  Adahralty,  210.  But  a  specific  contract  similar 
to  the  one  in  the  principal  case  clearly  suspends  the  common-law  rule  and 
produces  the  same  effect  as  a  provision  for  prepaid  freight  under  the  Enghsh 
law.  On  the  basis  of  the  EngUsh  decision  and  as  a  matter  of  pure  construction, 
therefore,  the  principal  case  seems  correctly  decided.  The  dissenting  opinion 
prompted  by  a  desire  to  avoid  a  harsh  result  cannot,  however,  be  supported 
in  view  of  the  clear  terms  of  the  contract. 

Statute  of  Frauds  —  Interest  est  Lands  —  Validity  of  an  Oral 
Agreement  to  Pay  for  Improvements  to  Land.  —  By  an  oral  agreement 
defendant  leased  his  premises  to  plaintiff,  and  promised  to  allow  plaintiff  to 
remove  all  improvements  or  to  compensate  him  for  their  value.  After  plain- 
tiff had  made  certain  improvements,  including  the  planting  of  an  orchard, 
defendant  terminated  the  lease  and  took  possession.  The  plaintiff  brings 
this  action  on  the  oral  agreement  for  the  value  of  the  improvements.  Held, 
that  plaintiff  could  recover  on  equitable  principles  as  well  as  on  the  oral  agree- 
ment.   Fredcll  v.  Ormand  Mining  Co.,  97  S.  E.  386  (N.  C). 

By  the  better  view,  an  oral  agreement  for  the  sale  of  standing  trees  is  in- 
vaUdated  by  the  Statute  of  Frauds.  Green  v.  Armstrong,  i  Denio  (N.  Y.)  550; 
Hirth  V.  Graham,  50  Ohio  St.  57.    Contra,  .Marshall  v.  Green,  i  C.  P.  D.  35. 
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See  13  Harv.  L.  Rev.  225.  But  an  agreement  between  a  landowner  and  an 
outsider  for  payment  for  planting  trees  or  making  other  improvements  to 
land  is  generally  held  not  to  be  within  the  statute.  Frear  v.  Hardenbergh, 
5  Johns.  (N.  Y.)  272;  Lower  v.  Winters,  7  Cow.  (N.  Y.)  263.  But  see  Falmouth 
V.  Thomas,  i  Cromp.  &  M.  89,  108.  The  reasoning  is  that  such  an  agreement 
is  simply  a  contract  for  payment  for  certain  labor  and  chattels  to  be  applied 
in  a  given  manner,  and  does  not  effect  a  transfer  of  any  interest  in  the  land. 
The  agreement  in  the  principal  case  comes  within  this  reasoning,  so  that  it 
seems  unnecessary  to  resort  to  equitable  principles  to  justify  the  recovery. 

Torts  —  Unfair  Competition  —  Piracy  of  News.  —  The  Associated 
Press  brought  a  bill  in  equity  against  the  International  News  Service  asking 
that  the  latter  be  enjoined,  inter  alia,  from  copying  news  from  bulletin  boards 
and  early  editions  of  complainant's  newspapers  and  selling  this,  either  bodily 
or  after  rewriting  it,  to  defendant's  customers,  until  its  commercial  value  as 
news  to  the  complainant  and  aU  of  its  members  had  passed  away.  Held,  such 
acts  constitute  unfair  competition,  complainant  has  a  Umited  property  in  news 
gathered  by  it,  and  a  preliminary  injunction  will  be  granted.  International 
News  Service  v.  The  Associated  Press,  U.  S.  Sup.  Ct.,  December  23  (October 
Term,  No.  221),  1918. 

For  a  discussion  of  this  case,  see  Notes,  page  566. 
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A  Short  Treatise  on  Canadian  Constitutional  Law.    By  A.  H.  F.  Le- 
froy.    Toronto:  Carswell  Company.    $4.00. 

Mr.  Lefroy  has  written  a  valuable  and  informative  book.  American  lawyers 
are  in  general  lamentably  ignorant  of  the  working  of  federalism  in  the  two 
great  EngUsh  commonwealths;  and  it  has  been  in  the  past  the  excuse  that 
books  like  Mr.  Lefroy's  larger  treatise  on  Canada  and  Mr.  Moore's  admirable 
volume  are  too  large  for  anyone  save  the  student  of  details.  Mr.  Lefroy's 
book  removes  the  basis  for  this  excuse,  so  far,  at  least,  as  Canada  is  con- 
cerned. In  three  hundred  pages  he  gives  us  an  admirable  summary  of  the 
main  legal  h5TX)theses  of  Canadian  federaUsm  and  a  mass  of  notes  which  refer 
to  the  more  important  cases  on  the  subject.  Professor  Kennedy  of  Toronto 
contributes  a  useful  historical  introduction  in  which  Canadian  constitution- 
alism prior  to  1867  is  discussed. 

One  or  two  observations  of  special  importance  may  be  noted.  Legally  the 
question  meets  us  on  the  threshold  as  to  whether  Canada  is  to  be  regarded 
as  a  federation  at  all.  If  ^.  G.  for  Australia  v.  Colonial  Sugar  Refining  Co., 
[1914]  A.  C.  237,  is  to  be  accepted  as  good  law,  Canada  is  to  be  regarded  as 
simply  a  rather  striking  instance  of  decentralization  in  which  old  powers  were 
redistributed.  Mr.  Lefroy  argues  that  it  is  impossible  to  accept  this  point  of 
view.  It  mistakes  a  confederation  for  what  may  be  the  same  thing  in  result, 
but  utterly  different  in  its  origin.  The  Federation  Act  of  1867  clearly  intended 
to  recognize  national  unity  in  the  milieu  of  a  very  complete  right  to  local  self- 
government,  exactly  as  in  the  case  of  the  Constitution  of  the  United  States. 

It  is  weU  known  that  Mr.  Lefroy  is  the  urgent  advocate  of  a  complete  dis- 
tinction between  American  and  Canadian  federalism,  and  it  is  worth  while  to 
summarize  the  grounds  of  his  argument,  (i)  In  Canada  there  is  no  separation 
of  powers.  The  existence,  both  in  the  federal  and  provincial  governments, 
of  the  English  parliamentary  system,  with  its  fusion  of  executive  and  legisla- 
ture, marks  a  fundamental  difference  from  the  system  of  America.    (2)  There 
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is  no  such  restriction  on  the  legislative  power  as  in  things  like  the  Fourteenth 
Amendment.  The  limitation  of  the  constitution  is  not  as  to  the  contents  of 
an  act  but  as  to  its  subjects.  (3)  Residual  sovereignty  belongs  not  to  the  local 
but  to  the  central  government.  (4)  No  popular  reserve  power  of  constitu- 
tional amendment  exists  in  Canada.  This  is,  without  question,  an  interesting 
attitude.  At  least  it  is  certain  that  the  Canadian  system  did  not  consciously, 
as  did  Australia,  attempt  the  adaptation  of  the  American  system  to  its  peculiar 
problem.  Yet  it  is  worth  noting  that  Australia,  like  Canada,  has  a  parlia- 
mentary executive  without  any  marked  divergences  from  American  federalism. 
And  both  in  Canada  and  AustraUa  the  power  of  judicial  review  —  the  real 
keystone  of  the  federal  arch  —  has  been  very  notably  developed,  particularly 
in  recent  years. 

Several  minor  points  of  distinct  utility  may  be  noted.  The  remarks  on 
copyright  (page  159/.)  are  wholly  admirable  and  put  the  problem  in  the  clearest 
possible  Ught,  despite  its  complexity.  The  note  on  estoppel  from  setting  up 
unconstitutionality  as  a  plea  (page  196)  is  most  suggestive.  Particularly  in- 
teresting is  the  discussion  on  locally  restricted  dominion  laws  (page  88  /.). 
Altogether  the  volume  suggests  how  differently  existing  books  on  American 
constitutional  law  might  be  written  if  they  were  intrusted  to  people  with  Mr. 
Lefroy's  broad  constitutional  insight.  His  work,  on  its  scale,  is  a  model  for 
American  lawyers  to  emulate.  H.  J.  L, 


A  Source-Book  of  Military  Law  and  War-Time  Legislation.  Prepared 
by  the  War  Department  Committee  on  Education  and  Special  Training. 
St.  Paul:  West  Publishing  Company.    1919. 

The  idea  of  establishing  a  Students'  Army  Training  Corps  in  the  colleges 
of  the  country  was  well  conceived.  It  is  probable  that  in  practice  the  plan 
would  eventually  have  worked  out  well,  and  that  there  would  have  been  a 
reservoir  from  which  young  officers  could  have  been  drawn.  The  wisdom  of 
establishing  units  of  the  S.  A.  T.  C.  in  the  law  schools  was  much  more  doubt- 
ful. The  leading  law  schools  of  the  country  had  already  been  drained  of  all 
the  students  who  were  available  for  military  service  in  any  form.  Only  in 
schools  in  which  high  school  graduates  were  admitted  could  be  found  possible 
officer  material  in  any  numbers.  The  plan  of  the  Committee  on  Education 
and  Special  Training  of  the  War  Department  included  a  course  on  Inter- 
national Law,  one  on  Military  Law,  one  on  War-Time  Legislation,  and  one 
on  War  Issues;  and  such  ordinary  law  courses  as  time  allowed.  It  would 
seem  that  the  committee  in  attempting  to  provide  for  the  imparting  of  in- 
formation of  practical  military  value  and  for  the  general  intellectual  training 
of  the  student  in  order  to  make  him  a  more  useful  member  of  the  army,  and 
in  attempting  at  the  same  time  to  assist  him  in  preparing  for  his  subsequent 
career  at  the  bar,  was  attempting  to  ride  several  horses  with  very  different 
gaits  —  a  difficult  feat  even  for  the  War  Department.  It  is  difficult  to  see 
just  what  would  have  been  the  advantage  to  the  military  establishment  in 
keeping  students  in  the  law  schools.  A  smattering  of  legal  knowledge  would 
hardly  make  a  young  man  —  certainly  not  one  from  eighteen  to  twenty-one 
years  of  age  —  more  useful  in  the  army,  even  though  that  knowledge  should 
include  a  few  weeks'  acquaintance  with  International  Law,  Military  Law,  and 
such  statutes  as  the  National  Defense  Act,  the  Shipping  Board  Act,  the  Es- 
pionage Act,  and  the  War  Risk  Insurance  Act.  And  useful  as  such  knowl- 
edge is,  it  could  hardly  take  the  place  of  the  usual  law  courses  as  a  preparation 
for  the  practice  of  the  law. 

However  this  may  be,  if  the  S.  A.  T.  C.  was  to  be  established  in  the  law 
schools,  it  was  necessary  to  provide  material  for  the  courses  to  be  pursued. 
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In  the  course  on  International  Law  there  was  plenty  of  material  available  in 
the  way  of  case-books  and  text-books.  In  the  course  on  Military  Law  the 
excellent  Manual  for  Courts-Martial  was  available  to  take  care  of  the  subject 
of  the  law  relating  to  the  discipUne  of  the  army.  But  there  was  no  book 
available  covering  the  other  subjects  included  in  MiUtary  Law  and  the  course 
on  War-Time  Legislation.  Colonel  Wigmore,  versatile  and  ready  for  any 
emergency,  immediately  set  to  work  to  have  a  book  prepared  and,  with  the 
aid  of  Dean  Merton  L.  Ferson,  in  a  very  few  weeks  produced  the  source- 
book. What  the  book  purports  to  do,  it  does  well;  it  furnishes  an  abimdance 
of  material  for  the  proposed  courses.  In  it  are  collected  pre-war  statutes  re- 
lating to  the  mihtary  organization,  and  judicial  opinions  on  a  variety  of  mat- 
ters affecting  "military  persons  and  others  who  have  relations  with  them;" 
and  war-time  statutes,  regulations  and  general  orders,  federal  judicial  opin- 
ions and  opinions  of  the  Judge  Advocate  General.  The  war-time  statutes 
include  the  principal  acts  of  Congress  made  necessary  by  the  emergency;  the 
war-time  judicial  opinions  and  opinions  of  the  Judge  Advocate  General  deal 
with  a  vast  variety  of  subjects  from  the  constitutionality  of  the  Selective 
Service  Law  to  the  compensation  for  labor  of  prisoners  of  war.  The  range 
of  the  material  is  extremely  wide;  the  arrangement  is  for  the  most  part  chron- 
ological. Of  course  no  teacher  would  be  cruel  enough  to  take  up  the  subject 
in  the  order  in  which  it  is  presented,  nor  could  he  possibly  cover  all  the  matter 
presented;  of  course  it  could  not  have  been  intended  that  he  should.  It  would 
be  possible  however  by  a  wise  selection  and  arrangement  to  give  a  course  of 
considerable  interest  and  perhaps  of  some  value  —  a  course  which  could  not 
be  given  without  the  aid  of  a  book  like  the  sovirce-book.  With  the  signing 
of  the  armistice  the  whole  plan  fell  through  and  probably  nowhere  will  any 
course  be  given  based  upon  the  source-book.  The  book  is  however  available 
as  a  useful  book  of  reference.  Dramatically  it  shows  how  the  military  prob- 
lems of  peace  and  the  problems  of  the  war  were  met  by  Congress,  the  courts 
and  the  War  Department.  Of  especial  interest  are  the  opinions  of  the  Judge 
Advocate  General,  for  only  a  digest  of  these  is  elsewhere  published. 

Austin  W.  Scott. 


Commercial  Arbitration  and  the  Law.   By  JiiUus  Henry  Cohen.   D.  Apple- 
ton  and  Company.    1918.    pp.  xx,  339. 

The  title  of  this  voliune  rather  leads  one  to  expect  a  discussion  of  the  relative 
merits  of  arbitration  and  ordinary  Utigation,  together  with  information  con- 
cerning the  actual  use  made  of  arbitration  in  various  jurisdictions.  There  is 
something  of  this  in  the  first  fifty  pages.  The  treatment  however  is  by  the  way. 
It  is  neither  complete  nor  very  well  arranged.  This  is  probably  explained  by 
the  fact  that  the  book,  according  to  the  preface,  is  an  amplification  of  a  brief 
filed  in  a  New  York  case  by  Mr.  Cohen,  as  amicus  curiae,  acting  at  the  request 
of  the  New  York  Chamber  of  Commerce.  The  only  report  of  that  case  which 
has  come  to  the  writer's  attention  is  found  in  163  N.  Y.  Supp.  516.  It  says 
nothing  as  to  arbitration.  Questions  of  that  kind  must  have  been  eliminated 
in  the  lower  court. 

The  main  thesis  of  Mr.  Cohen's  work  seems  to  be  that  courts  of  law  should 
recognize  all  agreements  for  arbitration- as  valid  and  enforce  them  with  all  the 
powers  at  their  command.  Possibly  he  goes  so  far  as  to  believe  that  courts  with 
equity  powers  should  specifically  enforce  such  agreements.  See  pages  250,  251, 
and  274.  Of  course  it  is  settled  law  that  equity  will  not  specifically  enforce 
them.  Probably  the  best  reason  for  equity's  refusal  to  act  is  that  it  would  be 
difficult  to  supervise  the  performance  of  such  an  intricate  proceeding  as  an 
arbitration.  When  Mr.  Cohen,  on  page  251,  says  that  Mr.  Justice  Story  was 
wrong  in  his  statement  that  no  case  supports  specific  performance  of  such  an 


BOOK  REVIEWS  585 

agreement,  he  fails  to  cite  any  authority  for  his  criticism  of  Story.  He  may 
have  been  relying  on  a  few  early  cases  in  which  courts  of  equity  have  refused 
to  lend  their  special  aid  to  a  plaintiff  who  filed  his  bill  in  actual  breach  of  an 
agreement  to  arbitrate.  He  discusses  these  cases  in  Chapter  XIII.  However, 
the  difference  between,  on  the  one  hand,  refusing  the  aid  of  an  equity  court  to 
one  who  violates  an  arbitration  agreement  and,  on  the  other  hand,  specifically 
enforcing  such  an  agreement  is  obvious. 

Specific  performance  aside,  one  may  in  the  main  agree  with  Mr.  Cohen's 
contentions  concerning  what  the  law  ought  to  be.  That  agreements  to  arbi- 
trate are  valid  contracts  for  the  breach  of  which  an  action  for  damages  will  lie, 
should  be  and  is  the  common  law.  Whether  a  court  should  refuse  relief  to  a 
party  who  has  broken  an  agreement  to  arbitrate  depends  on  whether  such  a 
breach  is  substantial,  goes  to  the  essence  of  the  contract.  Probably  it  is  of  the 
essence  in  most  cases.  The  common  law  refused  to  consider  such  a  breach  a 
bar.  It  took  a  statute  in  England  to  change  the  rule.  But  the  common  law 
held  that  a  party  could  protect  himself  against  a  suit  in  disregard  of  a  contract 
to  arbitrate  by  making  arbitration  an  express  condition  precedent  to  UabiUty. 
Then  no  suit  could  b"©^  brought  prior  to  the  performance  of  the  condition.  This 
common-law  rule  with  the  addition  of  the  EngUsh  statutory  rule  just  mentioned 
seems  then  to  reach  the  sound  result.  Unfortunately  statutes  like  the  English 
one  have  not  been  generally  adopted  in  this  country.  It  would  seem  that  Mr. 
Cohen  should  urge  the  adoption  of  such  statutes.  Instead  he  attempts  to  con- 
vince us  that  the  early  common  law  did  bar  suits  in  breach  of  an  agreement 
(not  put  as  a  condition  precedent)  for  arbitration  and,  that  after  a  period  of 
unfortunate  error  the  English  courts  have  at  last  returned  to  their  original 
and  correct  position.  In  this  he  fails.  Outside  the  condition  precedent  cases, 
the  English  courts  do  not  refuse  to  entertain  suits  in  violation  of  an  arbitration 
agreement  except  under  the  statute  already  mentioned. 

The  writer  wishes  to  express  no  opinion  on  the  accuracy  of  Mr.  Cohen's  use 
of  authorities:  he  simply  offers  the  following  samples  of  it. 

{a)  On  page  104  a  case  from  Bracton's  Note  Book  (number  649)  is  explained 
at  some  length.  The  actual  gist  of  the  case  is  that  Simon  de  Chelefeuldia  sued 
WiUiam  de  la  Mare  for  having  prosecuted  an  action  against  Simon,  concern- 
ing a  rick  of  hay,  in  the  Court  Christian  —  contrary  to  a  prohibition  from, 
probably,  the  King's  Bench.  Simon  produced  his  suite  (sectam)  which  was 
examined  and  found  insufficient.  WilHam  put  in  a  plea  (possibly  actually 
proffered  before  the  examination  of  Simon's  secta)  that  he  had  not  sued  Simon 
after  the  prohibition  and  that  in  truth  they  had  agreed  to  arbitrate  the  matter. 
It  was  decided  that  since  Simon's  suite  was  insufficient,  WiUiam  should  go 
without  hay  and  Simon  be  in  mercy.  Mr.  Cohen's  idea  of  the  case  is  that 
William  sued  Simon  for  damages  to  hay,  that  Simon  pleaded  that  the  matter 
should  be  tried  in  a  peaceful  Christian  court  under  an  agreement  to  arbitrate, 
that  William  contended  that  the  agreement  was  insufficient,  that  Simon  pro- 
duced another  such  agreement  which  the  court  held  sufficient  to  bar  William 
from  this  suit  in  the  King's  Bench.  Mr.  Cohen  in  his  interpretation  of  the  case 
translates  secta  as  equivalent  to  writing  or  agreement.  That  it  means  the  suite 
of  witnesses  which  a  party  in  early  procedure  was  bound  to  bring  with  him  is 
sufficiently  established  by  referring  to  Pollock  and  Maitland's  "History  of 
English  Law,"  I,  467,  II,  599,  607,  634-37. 

(b)  On  page  113  Mr.  Cohen  discusses  a  case  found  in  Y.  B.  21  H.  VT,  pi.  300. 
It  was  an  action  of  debt.  The  defendant  pleaded  nil  debet.  Quoting  now  Mr. 
Cohen's  language,  "The  case  does  not  disclose  its  outcome.  AU  that  we  find 
at  the  end  is:  "And  he  made  his  law."  That  this  means  that  the  defendant 
won  by  compurgation  is  clear  by  a  reference  to  Pollock  and  Maitland's  "History 
of  English  Law,"  II,  212,  608,  633. 

(c)  To  turn  to  more  modem  matters,  on  page  227,  Mr.  Cohen  gives  two  lists 
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of  cases,  one  of  cases  allowing  a  party  to  revoke  the  power  of  an  arbitrator  at 
any  time  before  the  award,  the  other  of  cases  opposed  to  such  revocability. 
After  these  are  some  later  cases  not  definitely  assigned  to  either  column.  An 
examination  of  the  cases  alleged  to  be  opposed  to  revocability  and  of  those  not 
placed  in  either  column  shows  that  not  a  single  one  of  them  decides  anything 
about  revocability.  One  case,  Drew  v.  Drew,  2  McQ.  Sc.  Ap.  i,  contains  a 
dictum  that  the  common  law  holds  the  arbitrator's  authority  revocable  though 
the  court  thinks  the  common  law  unfortunate.  What  then  do  these  cases  hold? 
Simply  various  points  in  the  English  law  of  arbitration.  They  may  be  sum- 
marized as  follows:  A  contract  to  refer  is  valid  and  once  made  cannot  be  res- 
cinded by  one  party  alone.  Piercy  v.  Young,  L.  R.  14  Ch.  D.  200.  (Distin- 
guish rescinding  the  contract  to  refer  and  breaking  it  by  revoking  the  power 
of  the  arbitrator.)  An  agreement  to  refer  is  not  a  bar  to  legal  proceedings  be- 
fore reference.  Collins  v.  Locke,  L.  R.  4  A.  C.  674.  Two  early  equity  cases 
refusing  the  special  aid  of  equity  to  one  who  had  broken  his  agreement  to  refer. 
Waters  v.  Taylor,  15  Ves.  Jr.  10;  Harcourt  v.  Ramsbottom,  i  Jac.  &  W.  505. 
Where  arbitration  is  made  an  express  condition  precedent  to  a  cause  of  action, 
no  suit  lies  without  arbitration  whether  in  equity,  Halfhide  v.  Penning,  2  Bro. 
Ch.  C.  336,  Dimsdale  v.  Robertson,  2  Jones  &  La  Touche,  58,  or  at  law,  Scott  v. 
Avery,  5  H.  L.  Cases,  811,  and  several  later  cases  following  it.  Arbitration  of 
the  cause  of  action  as  well  as  the  amount  of  damage  may  be  made  a  condition 
precedent  to  suit.  Trainor  v.  Pire  Assurance  Co.,  65  L.  T.  R.  825,  Spurrier  v. 
La  Cloche  {igo2),  A.  C.  446, Gaw  v.  British  Law  Pire  Insurance  Co.  (1908),  i  Ir.  R. 
245.  Cases  distinguishing  from  contracts  to  arbitrate  agreements  that  the  suffi- 
ciency of  performance,  value,  or  other  matters  shall  be  decided  ex  parte  by  an 
architect  or  engineer.  Northampton  Co.  v.  Parnell,  15  C.  B.  630,  London  Co.  v. 
Bailey,  L.  R.  3  Q.  B.  D.  217.  Cases  on  the  effect  of  arbitration  agreements  in 
Scotland,  Caledonia  Co.  v.  British  Law  Pire  Insurance  Co.,  10  Sess.  Cas.  3d  Ser., 
869.  And,  finally,  omitting  three  or  four  miscellaneous  decisions,  cases  in  which 
suits,  brought  in  breach  of  an  agreement  to  arbitrate,  were  stayed  under  the 
English  statutes.  Russell  v.  Pellegrini,  6  E.  &  B.  1020,  Hamlyn  b"  Co.  v.  Dis- 
tillery (1894),  A.  C.  202,  and  others.  Did  Mr.  Cohen  think  that  every  case  which 
expressed  an  opinion  favorable  to  settlement  of  disputes  by  arbitration  could 
be  cited  as  establishing  that  the  authority  of  an  arbitrator  is  irrevocable? 

Clarke  B.  Whittier. 
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JURISDICTION  TO  TAX 

npHE  power  to  tax  is  one  of  the  attributes  of  sovereignty;  and 
■*•  the  jurisdiction  to  exercise  the  power  is  coterminous  with  the 
bounds  of  the  sovereign's  jurisdiction.  "It  is  obvious  that  it  is 
an  incident  of  sovereignty,  and  is  coextensive  with  that  to  which 
it  is  an  incident.  All  subjects  over  which  the  sovereign  power  of 
a  state  extends  are  objects  of  taxation,  but  those  over  which  it 
does  not  extend  are,  upon  the  soundest  principles,  exempt  from 
taxation.  .  .  .  The  sovereignty  of  a  state  extends  to  everything 
which  exists  by  its  own  authority  or  is  introduced  by  its  permis- 
sion. .  .  .  The  power  to  tax  involves  the  power  to  destroy."  ^ 
"The  power  of  taxation,  however  vast  in  its  character  and  search- 
ing in  its  extent,  is  necessarily  limited  to  subjects  within  the  juris- 
diction of  the  state.  These  subjects  are  persons,  property  and 
business." 2  "The  taxing  power  of  the  state  .  .  .  cannot  reach 
over  into  any  other  jurisdiction  to  seize  upon  persons  or  property 
for  purposes  of  taxation.  No  officer,  however  armed  by  statute 
or  court  process  of  this  state,  can  seize  upon  [such  property]  for 
taxes."  ^  A  personal  tax  may  be  laid  upon  persons  subject  to  the 
jurisdiction  of  the  sovereign;  a  property  tax  upon  all  property 
situated  in  his  territory;  an  excise  or  license  tax  upon  all  acts  done 
within  his  boundaries.* 
The  sovereign  who  has  power  to  tax  is  that  sovereign  who  by 

»  Marshall,  C.  J.,  in  M'Culloch  v.  Maryland,  4  Wheat.  (U.  S.)  316,  429,  431  (1819). 
*  Field,  J.,  in  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300  (1872). 
'  Emery,  J.,  in  Augusta  v.  Kimball,  91  Me.  605,  40  Atl.  666  (1898). 
-•  Commonwealth  v.  Standard  Oil  Co.,  loi  Pa.  119  (1882). 
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personal  ownership  of  the  territory  has  the  general  control  of  it. 
Thus  where  land  near  the  New  Jersey  shore,  under  the  waters  of 
New  York  bay,  were  taxed  by  New  Jersey  this  tax  was  held  vaHd, 
though  "exclusive  jurisdiction  of  and  over  all  the  waters  of  the 
Bay  of  New  York  .  .  .  and  of  and  over  the  land  covered  by  said 
waters"  was  by  agreement  of  the  two  states  given  to  New  York, 
saving  to  New  Jersey  "the  exclusive  property  in  and  to  the  land 
under  water  "  on  the  west  side  of  the  bay.^  Mr.  Justice  Holmes  said 
that  "The  boundary  line  is  the  hne  of  sovereignty.  .  .  .  Boundary 
means  sovereignty  since  in  modem  times  sovereignty  is  mainly 
territorial,  unless  a  different  meaning  clearly  appears."  jOn.  tho: 
other  hand,  where  land  within  a  state  is  ceded  to  the  United  States 
for  federal  purposes  the  complete  sovereignty  passes  away  from 
the  state,  which  can  no  longer  levy  taxes  within  the  ceded  territory.^. 

If  a  subject  of  taxation  is  within  the  taxing  power  of  a  sovereign, 
he  has  full  power  to  tax  it,  irrespective  of  what  has  been  done  by 
another  sovereign.  Thus  the  fact  that  property  within  the  juris- 
diction has  paid  a  tax  for  the  same  year  to  another  sovereign  does 
not  in  any  way  affect  the  right  of  the  former  sovereign  to  tax  it;  ^ 
nor  does  an  exemption  granted  by  another  sovereign  withdraw  the 
subject  of  taxation  from  his  power. ^ 

The  method  of  taxation  now  almost  universally  adopted  is  to 
levy  a  tax  annually,  payable  usually  in  money,  but  now  and  then  in 
labor,  as  in  the  case  of  a  "road-tax."  The  day  on  which  the  tax 
is  levied  is  fixed  by  the  sovereign  at  his  will;  and  on  that  day  he 
levies  a  tax  based  upon  his  needs  for  a  year.  It  may  of  course 
happen  that  a  person  is  domiciled  within  one  state  on  its  taxing 
day,  or  property  is  then  situated  there,  and  is  therefore  liable  to 
be  taxed  there,  and  that  the  domicile  of  the  person  or  situs  of  the 
property  is  then  changed  to  another  state  before  its  taxing  day,  so 
that  the  new  sovereign  also  has  a  right  to  levy  the  tax.    The  right 

-  '  Central  R.  R.  v.  Jersey  City,  209  U.  S.  473  (1908),  afl&rming  s.  c.  70  N.  J.  L. 
81,  56  Atl.  239  (1903);  72  N.  J.  L.  311,  61  Atl.  1118  (1905)  followed;  Leary  v.  Jersey 
City,  208  Fed.  854  (1913). 

•  Commonwealth  v.  Clary,  8  Mass.  72,  77  (1811)  (semble). 

'  Coe  V.  Errol,  116  U.  S.  517  (1886);  Shaw  v.  Hartford,  56  Conn.  351,  15  Atl.  742 
(1888);  Hudson  V.  Miller,  10  Kan.  App.  532,  63  Pac.  21  (1900);  General  Electric  Co. 
V.  Board  of  Assessors,  121  La.  116,  46  So.  122  (1908);  Winkley  v.  Newton,  67  N.  tl. 
80,  36  Atl.  610  (1891);  Crosby  v.  Charlestown  (N.  H.),  95  Atl.  1043  (iQ^S);  State  r. 
Fidelity  &  Deposit  Co.,  35  Tex.  Civ.  App.  214,  80  S.  W.  544  (1904). 

*  Bonaparte  v.  Appeal  Tax  Court,  104  U.  S.  592  (i88r). 
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of  the  second  sovereign  to  tax  is  not  abridged  by  the  fact  that  a 
tax  is  due  to  the  other.^ 

.  In  the  United  States  the  power  of  a  state  to  tax  has  been  greatly 
affected  by  the  Constitution  of  the  United  States.  With  constitu- 
tional questions  as  such  we  are  not  here  concerned.  In  so  far, 
however,  as  the  Constitution  is  merely  confining  a  state  within 
the  boundaries  of  its  jurisdiction,  a  decision  based  upon  the  Con- 
stitution is  quite  in  point  on  the  question,  how  far  does  the  juris- 
diction of  the  state  extend.  In  fact,  the  interpretation  of  several 
constitutional  limitations,  and  particularly  of  the  Fourteenth 
Amendment  in  its  bearing  on  the  taxing  power,  is  merely  an  ex- 
position of  the  legal  requirement  of  jurisdiction  to  tax.  When 
this  is  the  case,  decisions  upon  the  constitutionality  of  tax  laws 
will  be  freely  used  as  authorities  in  determining  the  legal  juris- 
diction to  tax. 

I.  Personal  Tax 

A  sovereign  may  impose  upon  everyone  domiciled  within  his 
territory  a  personal  tax,  which  is  *'the  burthen  imposed  by  gov- 
ernment upon  its  own  citizens  for  the  benefits  which  that  govern- 
ment affords  by  its  protection  and  its  laws."  ^°  Any  domiciled 
person  is  subject  to  this  tax,  though  he  may  be  an  ahen"  or  a 
corporation.^^  The  tax  may  be  a  poll-tax  of  fixed  amount,  a  tax 
based  to  some  extent  upon  wealth,^^  or  a  tax  payable  in  labor.^* 

No  sovereign  may  lay  a  personal  tax  upon  a  person  or  corpora- 
tion not  domiciled  within  his  territory.^^  For  this  reason  he  can- 
not impose  upon  such  a  nonresident  a  personal  obligation  to  pay 
a  tax  levied  upon  property  within  the  territory.  Land  or  a  chattel 
within  the  territory  is  subject,  as  has  been  seen,  to  the  taxing 

»  Spaulding  Mfg.  Co.  v.  Kendall,  19  Okla.  345,  91  Pac.  1031  (1907). 

"  Green,  C.  J.,  in  State  v.  Ross,  23  N.  J.  L.  (3  Zab.)  517,  521  (1852). 

"  Frantz's  Appeal,  52  Pa.  367  (1866);  Kuntz  :;.  Davidson  County,  6  Lea  (Tenn.)  65. 

«  The  Delaware  Railroad  Tax,  18  Wall.  (U.  S.)  206  (1873). 

"  The  Delaware  Railroad  Tax,  18  Wall.  (U.  S.)  206,  231  (1873),  per  Field,  J.:  "The 
State  may  impose  taxes  upon  the  corporation  as  an  entity  existing  under  its  laws.  .  .  . 
And  the  manner  in  which  its  value  shall  be  assessed  and  the  rate  of  taxation,  how- 
ever arbitrary  or  capricious,  'are  mere  matters  of  legislative  discretion."  See  also 
Ehner,  J.,  in  State  v.  Bentley,  23  N.  J.  L.  (3  Zab.)  532  (1852). 

"  On  Yuen  Hai  Co.  v.  Ross,  8  Sawy.  (U.  S.)  384,  14  Fed.  338  (1882). 

"  Ibid.;  Boston  Investment  Co.  v.  Boston,  158  Mass.  461,  33  N.  E.  580  (1893); 
State  V.  Ross,'23  N.  J.  L.  (3  Zab.)  517  (1852). 
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power  although  the  owner  is  absent,  and  a  tax  laid  upon  such 
property  may  be  enforced  in  rem,^^  but  the  tax  cannot  be  made 
a  personal  obligation  of  the  owner,  upon  whom  the  sovereign  has 
no  jurisdiction  to  impose  an  obligation. 

This  principle  has  been  forcibly  stated  by  the  courts.  Thus,  in 
Dewey  v.  Des  Moines,^''  Mr.  Justice  Peckham  said : 

"The  State  may  provide  for  the  sale  of  the  property  upon  which  the 
assessment  is  laid,  but  it  cannot  under  any  guise  or  pretence  proceed 
farther  and  impose  a  personal  liability  upon  a  non-resident  to  pay  the 
assessment  or  any  part  of  it.  .  .  ,  The  jurisdiction  to  tax  exists  only  in 
regard  to  persons  and  property,  or  upon  the  business  done  within  the 
State,  and  such  jurisdiction  cannot  be  enlarged  by  reason  of  a  statute 
which  assumes  to  make  a  non-resident  personally  liable  to  pay  a  tax 
of  the  nature  of  the  one  in  question." 

The  language  of  Judge  Rumsey  in  New  York  v.  McLean  ^^  was 
equally  clear  and  forcible  f 

"No  one  will  claim  that  any  law  of  this  State  can  have  any  extra- 
territorial force,  or  affect  in  any  way  the  status  of  a  non-resident,  or 
impose  any  personal  liability  upon  him.  So  that,  when  this  tax  was 
assessed  in  the  year  1896  it  certainly  put  no  personal  duty  upon  the 
defendant  to  pay  it.  It  was  only  effectual  then  as  a  lien  upon  the  prop- 
erty taxed.  .  .  .  Although  a  State  has  the  power  to  levy  a  tax  upon 
personal  property  of  a  non-resident  situated  within  its  boundaries  and 
subject  to  its  jurisdiction,  and  for  that  purpose  may  separate  the  situs 
of  the  owner  from  the  actual  situs  of  the  property  within  the  State, 
and  subject  it  to  taxation  because  it  is  within  the  State,  yet  it  can  only 
enforce  the  payment  of  that  tax  by  virtue  of  its  jurisdiction  over  the 
property  and  it  has  not  by  virtue  of  that  jurisdiction  any  power  to  sub- 
ject the  owner  of  it  to  a  personal  liability  for  the  tax." 

Since  a  personal  tax  may  be  laid  upon  a  resident,  graduated 
upon  his  wealth,  it  was  possible  at  common  law  to  include  in  such 
a  tax  the  value  of  his  foreign  chattels.^®  This  power  was  often 
rested  upon  the  fiction  that  movable  property  is  situated  at  the 

i«  Paddell  v.  New  York,  211  U.  S.  446  (1908). 

"  173  U.  S.  193,  202,  203  (1899). 

"  57  N.  Y.  App.  Div.  601,  606-09,  68  N.  Y.  Supp.  606  (1901). 

"  Baltimore  v.  Western  Maryland  R.  R.,  50  Md.  274  (1878);  Bemis  v.  Boston, 
14  Allen  (Mass.)  366  (1867);  Commonwealth  v.  Pennsylvania  Coal  Co.,  197  Pa.  551 
(1901);  Norfolk  &  Western  Ry.  v.  Board  of  Public  Works,  97  Va.  23,  32  S.  E.  779 
<i899). 
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domicile  of  the  owner,  mobilia  sequuntur  personam  ■^^  but  the  true 
nature  of  the  tax,  as  in  reality  a  personal  tax,  was  well  recognized; 
"the  proceeding  is  personal  only."  ^^  In  some  states  foreign 
chattels  were  not  included  in  the  tax  laid  upon  a  resident,  but 
this  was  because  the  court  found  such  to  be  the  legislative  will.^^ 

While  a  resident  was  thus  often  taxed  on  the  value  of  his  foreign 
chattels,  it  is  universally  agreed  that  the  value  of  foreign  land  can 
never  enter  into  taxation.^  The  immovable  nature  of  land  and 
the  impossibility  of  conceiving  of  it  as  "attached  to  the  person" 
sufficiently  justify  the  distinction  in  this  respect  between  land 
and  chattels;  but  the  absence  of  a  logical  distinction  finally  in- 
fluenced the  Supreme  Court  of  the  United  States  to  hold  that  a 
state  cannot,  in  accordance  with  due  process  of  law,  tax  its  own 
corporation  upon  the  value  of  its  chattels  permanently  situated 
outside  the  state.^^ 

In  his  case  the  Union  Refrigerator  Transit  Company  was  a  Ken- 
tucky corporation,  owning  cars  which  were  used  on  railroads 
throughout  the  United  States;  a  small  proportion  only  being  used 
in  Kentucky.  The  Court  of  Appeals  of  Kentucky  ordered  the 
taxation  of  all  the  cars;  but  this  was  reversed  in  the  Supreme  Court 
of  the  United  States.  In  the  argument  for  the  Commonwealth  it 
was  argued  that  "the  laws  of  that  State  protect  such  domestic  cor- 
poration, the  person  of  the  owner  of  such  property,  and,  as  a  con- 
sideration for  such  protection,  that  State  is  entitled  to  tax  all  of 
its  personal  property,  because  it  is  a  creature  of  the  laws  of  that 
State."  The  court,  however,  regarded  the  cases  which  supported 
this  contention  as  based  on  the  outworn  maxim,  mobilia  sequuntur 
personam,  and  did  not  deem  the  principle  suggested  as  worthy  of 
direct  discussion. 

The  gist  of  Mr.  Justice  Brown's  argument  was  this:  The  power 
of  taxation  is  based  upon  the  assumption  of  an  equivalent  rendered 

*"  "Part  of  his  general  estate  attached  to  his  person."  Bradley,  J.,  in  Coe  v. 
Errol,  116  U.  S.  517  (1886). 

"  Agnew,  J.,  in  McKeen  v.  Northampton,  49  Pa.  519  (1865).  The  opinion  pro- 
ceeds: "Though  different  kinds  of  property  are  specified  as  the  subjects  of  taxation, 
it  is  not  as  a  proceeding  in  rem,  but  only  as  affording  the  means  and  measure  of  taxa- 
tion.   The  tax  is  assessed  personally." 

^  lAoyt  V.  Commissioners  of  Taxes,  23  N.  Y.  224  (1861). 

»  Bittinger's  Estate,  129  Pa.  338,  18  Atl.  132  (1889). 

"  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  194  (1905).  Fuller,  C.  J., 
and  Holmes,  J.,  dissenting. 
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to  the  taxpayer;  and  the  taxation  of  property  without  such  an 
equivalent  is  a  taking  of  property  without  due  process  of  law.  No 
property  can  be  taxed  which  is  not  within  the  territorial  jurisdic- 
tion of  the  taxing  power.  The  most  famihar  example  is  that  of 
land ;  and  no  legislature  has  assumed  to  place  a  tax  on  foreign  land. 
But  the  argument  against  taxing  foreign  property  applies  with 
equal  cogency  to  tangible  personal  property  beyond  the  jurisdic- 
tion. It  is  not  only  beyond  the  sovereignty  of  the  taxing  state, 
but  does  not  and  cannot  receive  protection  under  its  laws.  There 
is  an  obvious  difference  between  tangible  and  intangible  prop- 
erty, in  the  fact  that  the  latter  is  held  secretly;  there  is  no  method 
by  which  its  existence  or  ownership  can  be  ascertained  in  the 
state  of  its  situs;  and  if  the  owner  be  discovered,  there  is  no  way 
in  which  he  can  be  reached  there  by  process.  Tangible  property 
is  visible. 
Mr.  Justice  Holmes,  in  a  dissenting  opinion,  said: 

"It  seems  to  me  that  the  result  reached  by  the  court  probably  is  a 
desirable  one,  but  I  hardly  understand  how  it  can  be  deduced  from  the 
Fourteenth  Amendment." 

It  is  indeed  difficult  to  prove  that  a  practice  which  had  pre- 
vailed in  half  the  states  of  the  Union  for  a  century  was  contrary 
to  due  process  of  law.  The  few  authorities  cited  by  the  court  as 
supporting  the  decision  are  easily  distinguishable.  The  court  did 
not  even  notice  the  true  nature  of  the  tax,  as  a  personal  tax,  not  a 
tax  on  property,  and  in  the  actual  case  a  tax  on  an  artificial  per- 
son, owing  its  very  existence  and  its  right  to  hold  its  property  to 
the  taxing  state. 

It  was  soon  held  that  ^he  doctrine  of  this  case  does  not  apply 
to  a  chattel  having  no  taxable  situs  elsewhere,  like  a  vessel  ^^  or 
a  freight  car,^^  which,  though  having  no  situs  within  the  owner's 
domicile,  is  never  permanently  enough  in  any  other  state  to  be 
taxed  there;  and  by  the  very  terms  of  Union  Refrigerator  Transit 
Co.  V.  Kentucky  it  does  not  apply  to  intangible  property .^^  The 
ground  of  distinction  between  cases  where  a  tax  upon  the  owner 
could,  and  where  it  could  not,  take  into  account  personal  property 

**  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  63  (191 1). 
26  New  York  Central  R.  R.  v.  Miller,  202  U.  S.  584  (1906). 

"  "There  is  an  obvious  distinction  between  the  tangible  and  intangible  prop- 
erty. .  .  .  The  latter  .  .  .  may  be  taxed  at  the  domicil  of  the  owner,"  per  Brown,  J. 


JURISDICTION   TO  TAX  593 

not  situated  within  the  state  of  his  domicile,  evidently  was  that 
in  the  one  class  of  cases  the  property  was  not  findable  and  taxable 
elsewhere,  and  in  the  other  class  of  cases  it  could  be  found  and 
was  taxable  in  another  state. 

There  exists,  however,  as  will  be  explained,  a  doctrine  that 
certain  intangible  things  may  be  taxed  as  property  situated  in  a 
certain  place,  and  thus  subject  to  the  taxing  power  of  the  sov- 
ereign, on  the  ground  that  they  have  a  "business  situs"  there.  A 
bank  deposit  used  in  the  business  has  such  a  business  situs,  and 
may  be  taxed  where  the  business  is  carried  on  and  the  deposit 
made.  Yet  in  the  recent  case  of  Fidelity  &"  Columbia  Trust  Co.  v. 
Louisville  ^^  it  was  held  that  such  a  deposit  might  be  included  in 
the  tax  laid  upon  the  depositor  at  his  domicile;  Mr.  Justice  Hohnes 
remarking  that  the  principle  of  Union  Refrigerator  Transit  Co. 
V.  Kentucky  had  not  been  pressed  so  far  by  the  court. 

As  a  result  of  this  decision  it  would  seem  that  under  no  circum- 
stances will  the  doctrine  of  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky be  applied  to  a  tax  on  intangible  property,  whether  the 
property  has  a  business  situs  or  is  for  any  other  reason  under  the 
taxable  control  of  a  state  other  than  that  of  the  owner's  domicile; 
but  that  the  personal  tax  laid  upon  the  owner  at  his  domicile  may 
include  a  tax  upon  all  his  intangible  property,  of  whatever  nature. 

II.  Land  Tax 

A  state  may  levy  a  tax  on  all  land  situated  within  its  boundaries.^^ 
The  fact  that  the  land  is  the  property  of  a  nonresident  does  not 
withdraw  it  from  the  taxing  power  of  the  sovereign  of  situs.^" 
Any  interest  in  the  land  may  be  taxed  to  the  owner  of  the  interest ; 
such  as  the  interest  of  a  mortgagor  or  mortgagee,  or  the  interest 
of  a  lessee.  So  of  any  incorporeal  hereditament,  or  any  privilege 
connected  with  the  land.  Thus  where  a  corporation  received  a 
lease  of  certain  land  for  the  purpose  of  sinking  oil-wells  in  it,  and 
then  assigned  the  lease  to  an  individual,  on  consideration  of  re- 
ceiving a  certain  percentage  of  the  oil  produced,  this  rental  in 

"  245  U.  S.  54  (1917)- 

*»  Witherspoon  v.  Duncan,  4  Wall.  (U.  S.)  210  (i866);  Centxal  R.  R.  v.  Jersey  City, 
70  N.  J.  L.  81,  56  Atl.  239  (1903)- 

'"  Mt.  Sterling  O.  &  G.  Co.  v.  Ratliff,  127  Ky.  i,  104  S.  W.  993  (1907);  State  v. 
Ross,  26  N.  J.  L.  (2  Dutch.)  224  (1857);  People  v.  Dunckel,  69  N.  Y.  Misc.  361,  125 
N.  Y.  Supp.  38s  (1910). 
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kind  was  taxable  to  the  corporation.^^  On  the  other  hand,  the 
predominant  owner,  for  instance  the  mortgagor,  may  be  taxed  not 
on  the  value  of  his  interest,  but  on  the  entire  value  of  the  land;^^ 
the  person  to  whom  the  land  is  taxed  is  immaterial,  so  far  as  the 
vahdity  of  the  tax  Uen  is  concemed.^^ 

A  franchise  appurtenant  to  land  may  be  taxed  as  an  interest  in 
the  land,  and  is  taxable  where  the  land  lies  to  which  it  is  appurte- 
nant. Thus  a  franchise  to  construct  a  bridge  may  be  taxed  as 
appurtenant  to  the  shore  from  which  the  bridge  is  allowed  to  be 
extended.^^  A  ferry  franchise  is  taxable  by  the  state  from  whose 
shore  the  ferry  is  allowed  to  nm,^^  and  cannot  be  taxed  by  another 
state,  for  instance,  the  state  which  controls  the  opposite  bank  but 
has  not  granted  the  franchise.^^  It  follows  that  in  the  case  of  an 
interstate  bridge  or  ferry,  which  is  in  fact  attached  to  two  opposite 
shores,  the  sovereign  of  either  shore  might  grant  and  tax  a  franchise. 

Land  outside  the  boundaries  of  the  state  is  of  course  not  subject 
to  taxation.^^  It  has  therefore  been  held  that  in  taxing  an  aggre- 
gate mass  of  property,  such  as  the  capital  of  a  corporation,  foreign 
real  estate  must  be  omitted.^^ 

An  apparent  difference  of  opinion  has  developed  on  the  taxation 
of  a  debt  secured  by  a  mortgage  of  land. 

It  is  usually  held  that  the  debt,  being  the  principal  thing,  fixes 
the  nature  of  the  thing  to  be  taxed;  that  it  has  no  situs  where  the 
security  is,  and  is  taxable  only  through  power  over  the  owner.  It 
is  therefore  not  subject  to  taxation  in  the  state  where  the  mort- 
gaged land  lies,  if  the  owner  is  a  nonresident  of  the  state;  ^'  and 

"  Mt.  Sterling  O.  &  G.  Co.  v.  Ratliff,  127  Ky.  i,  104  S.  W.  993  (1907). 

^  Faxton  v.  McCosh,  12  la.  527  (1861);  Paddell  v.  New  York,  211  U.  S.  446  (1908). 

^  Witherspoon  v.  Duncan,  4  Wall.  (U.  S.)  210  (1866). 

^  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150  (1897). 

36  Conway  v.  Taylor,  i  Black  (U.  S.)  603  (1861). 

86  Louisville  &  J.  F.  Co.  v.  Kentucky,  188  U.  S.  385  (1903). 

37  Winnipiseogee,  L.  C.  &  W.  M.  Co.  v.  Gilford,  64  N.  H.  337,  10  Atl.  849  (1887). 

38  People  V.  Barker,  23  N.  Y.  Misc.  188,  51  N.  Y.  Supp.  102  (1897);  Commonwealth 
V.  American  Dredging  Co.,  122  Pa.  386,  15  Atl.  443  (1888). 

39  Territory  v.  Gila  County  Delinquent  Tax  List,  3  Ariz.  179,  24  Pac.  182  (1890); 
People  V.  Eastman,  25  Cal.  601  (1864);  Arapahoe  Coimty  v.  Cutter,  3  Colo.  349 
(1877);  Foresman  v.  Byms,  68  Ind.  247  (1879);  Senour  v.  Ruth  (Ind.),  39  N.  E.  946 
(1895);  Theobald  v.  Clapp,  43  Ind.  App.  191,  87  N.  E.  100  (1909);  Faxton  v.  McCosh, 
12  la.  527  (1861);  Davenport  v.  Mississippi  &  Mo.  R.  R.,  12  la.  539  (1861);  State 
V.  Smith,  68  Miss.  79,  8  So.  294  (1890);  Adams  v.  Colonial  &  U.  S.  Mortgage  Co., 
82  Miss.  263,  34  So.  482  (1903);  Holland  v.  Commissioners  of  Silver  Bow  Coimty, 
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conversely  notwithstanding  the  situs  of  the  land,  it  may  be  taxed 
at  the  domicile  of  the  owner /° 

Yet  the  conveyance  of  the  land  in  mortgage  is  the  creation  of 
an  interest  in  land,  whether  we  call  that  interest  the  legal  own- 
ership, subject  to  an  equity  of  redemption,  or  a  mere  lien  on 
the  land  for  security.  The  land  itself  being  within  the  taxing 
power  of  the  sovereign  of  situs,  it  is  doubtless  within  his  power 
to  tax  each  interest  in  the  land,  if  he  prefers  this  to  taxing 
the  entire  body  of  such  interests  once  for  all  in  the  name  of  the 
owner  of  the  predominant  interest.  A  tax  on  the  interest  of  the 
mortgagee  is  therefore  within  the  jurisdiction  of  the  sovereign  of 
situs."^ 

In  Kinney  v.  Treasurer  6*  Receiver  General^  Knowlton,  C.  J., 
said: 

"Under  the  laws  of  Massachusetts  a  mortgagee  takes  not  merely  a 
lien  upon  the  land  as  security,  but  he  holds  the  legal  title  to  it,  subject 
to  a  right  of  redemption  in  the  mortgagor.  The  interest  of  the  mortgagee 
is  made  subject  to  taxation  by  our  statutes,  and  the  property  taxable 
to  the  mortgagor  is  diminished  by  a  deduction  of  the  value  of  the  in- 
terest held  by  the  mortgagee.  .  .  .  While,  for  general  purposes  the 
interest  of  the  mortgagee  is  treated  as  personal  property,  it  has  a  local 
situs,  and  carries  with  it  an  ownership  of  the  land  until  it  is  redeemed  by 
the  payment  of  the  debt  in  performance  of  the  condition.  The  debt, 
which  is  the  obligation  of  the  debtor  to  pay,  and  the  land,  which  is  the 
security  for  the  payment  of  the  debt,  are  individual  parts  of  a  single 
valuable  property  in  the  mortgagee,  which  may  be  made  available  in 
different  ways.  .  .  .  The  same  doctrine  has  been  held  in  States  where 
the  mortgagee  has  only  a  lien  upon  real  estate.  .  .  .  The  fact  that  the 

IS  Mont.  460,  39  Pac.  575  (1895);  State  v.  Earl,  i  Nev.  394  (1865);  Crispin  v.  Van- 
syckle,  49  N.  J.  L.  366,  8  Atl.  120  (1887);  People  v.  Smith,  88  N.  Y.  576  (1882);  Matter 
of  Preston,  75  App.  Div.  250,  78  N.  Y.  Supp.  91  (1902);  Grant  v.  Jones,  39  Ohio  St. 
506  (1883);  Myers  v.  Seaberger,  45  Ohio  St.  232,  12  N.  E.  796  (1887). 

"  Mackay  v.  San  Francisco,  113  Cal.  392,  45  Pac.  696  (1896);  Kirtland  v.  Hotchkiss, 
42  Conn.  426  (187s),  100  U.  S.  491  (1879);  Darcy  v.  Darcy,  51  N.  J.  L.  140,  16  Atl. 
160  (1888);  BuUock  V.  Guilford,  59  Vt.  516,  9  Atl.  360  (1887). 

*^  Savings  &  Loan  Society  v.  Multnomah  Coimty,  169  U.  S.  421  (1898);  Frankfort  v. 
Fidelity  T.  &  S.  V.  Co.,  in  Ky.  667,  64  S.  W.  470  (1901)  (semble);  AUen  v.  National 
State  Bank,  92  Md.  509, 48  Atl.  78  (1901);  Kinney  v.  Treasurer  and  Receiver  General, 
207  Mass.  368,  93  N.  E.  586  (191 1);  Common  Council  of  Detroit  v.  Assessors,  91  Mich. 
78,  51  N.  W.  978  (1892);  In  re  Merriam,  147  Mich.  630,  in  N.  W.  196  (1907);  Sus- 
quehanna Canal  Co.  v.  Commonwealth,  72  Pa.  72  (1872);  Mumford  v.  Sewall,  11  Ore. 
67,  4  Pac.  585  (1883). 

*^  207  Mass.  368,  93  N.  E.  586  (191 1). 
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laws  of  the  State  and  the  jurisdiction  of  its  courts  must  be  invoked  for 
the  preservation  and  enforcement  of  rights  under  the  mortgage  is  an 
important  consideration  leading  to  this  result." 

The  reconciliation  of  these  cases  must  be  sought  in  the  form  of 
the  taxing  statute.  If  there  is  no  special  statute,  only  the  ordi- 
nary provision  for  taxing  all  real  and  personal  property  within  the 
state,  the  courts,  following  the  ordinary  practice  and  the  pro- 
visions of  the  common  law,  will  tax  the  land  at  its  full  value  as 
the  property  of  the  mortgagor,  since  he  owns  the  predominant, 
though  not  necessarily  the  largest,  interest  in  it.  The  land  having 
been  once  taxed  at  its  full  value,  there  is  nothing  left  to  tax  except 
the  debt  it  secures;  and  if  the  debt  is  due  to  a  nonresident  it  is 
not  within  the  jurisdiction.  But  by  an  express  statutory  pro- 
vision dividing  the  land  for  purposes  of  taxation  between  the 
mortgagor  and  mortgagee,  it  is  possible  for  the  sovereign  to  tax 
the  interest  of  the  nonresident  mortgagee  in  the  land,  though  the 
debt  itself  cannot  be  reached.  This  doctrine  is  very  clearly  set 
out  in  the  opinion  of  Mr.  Justice  Gray  in  Savings  &"  Loan  Society 
V.  Multnomah  County.^  In  that  case  a  statute  of  Oregon  provided 
that  a  mortgage,  whereby  land  was  made  security  for  a  debt, 
should  be  taxed  as  land.  In  several  decisions  in  the  state  and 
federal  courts  a  tax  levied  under  this  statute  had  been  held  valid ;  ^ 
and  these  decisions  were  followed  in  the  Supreme  Court.  Mr. 
Justice  Gray  said : 

"The  State  may  tax  real  estate  mortgaged,  as  it  may  all  other  prop- 
erty within  its  jurisdiction,  at  its  full  value.  It  may  do  this  either  by 
taxing  the  whole  to  the  mortgagor,  or  by  taxing  to  the  mortgagee  the 
interest  therein  represented  by  the  mortgage,  and  to  the  mortgagor 
the  remaining  interest  in  the  land.  And  it  may,  for  the  purposes  of 
taxation,  either  treat  the  mortgage  debt  as  personal  property,  to  be 
taxed,  like  other  choses  in  action,  to  the  creditor  at  his  domicil;  or 
treat  the  mortgagee's  interest  in  the  land  as  real  estate,  to  be  taxed  to 
him,  like  other  real  property,  at  its  situs." 

*^  169  U.  S.  421,  427  (1898),  disapproving  a  dictum  to  the  contrary  effect  in  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300  (1872). 

**  Mumford  v.  Sewall,  11  Ore.  67,  4  Pac.  585  (1883);  Dundee  Mortgage  Co.  v. 
School  District,  10  Sawyer  (U.  S.)  52  (1884);  Crawford  v.  Linn  County,  11  Ore.  482, 
5  Pac.  738  (1884);  Dundee  Mortgage  Co.  v.  Parrish,  11  Sawy.  (U.  S.)  92  (1885); 
Poppleton  V.  Yamhill  County,  18  Ore.  377,  23  Pac.  253  (1890);  Savings  &  Loan  Society 
V.  Multnomah  County,  60  Fed.  31  (1894). 


» 
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In  many  other  cases  cited  by  the  appellant  there  was  no  statute 
expressly  taxing  mortgages  at  the  situs  of  the  land;  and  although 
the  opinions  in  some  of  them  took  a  wider  range,  the  only  ques- 
tion in  judgment  in  any  of  them  was  one  of  the  construction,  not 
of  the  constitutionality,  of  a  statute  —  of  the  intention,  not  of  the 
power,  of  the  legislature. 

Since  in  taxing  the  mortgage  the  state  is  taxing  an  interest  in 
the  land,  it  seems  clear  that  the  mortgagor's  tax  can  only  cover 
the  value  of  the  equity  of  redemption;  the  sum  of  the  taxes  assessed 
against  the  interests  of  the  two  cannot  exceed  the  amount  of  the 
tax  on  the  land  itself.  This  is  in  most  of  the  cases  insisted  upon 
as  a  condition  of  vahdity;  ^^  and  a  contrary  intimation  ^^  must  be 
regarded  as  unsound. 

III.  Tax  on  Chattels 

A  sovereign  has  jurisdiction  over  every  chattel  situated  within 
his  territory,  and  may  therefore  lay  a  tax  upon  it  although  the 
owner  is  not  domiciled  within  the  territory,"*^  and  even  though  it 
is  in  the  hands  of  a  lessee.^^  The  jurisdiction  is  based  on  the  power 
over  the  res;  and  though  it  may  as  a  matter  of  form  be  assessed 
"to  the  owner"  it  is  collectible  only  out  of  the  assets,^^  and  will 
not  support  a  personal  action  against  the  nonresident  owner. 

A  few  states  do  not,  unless  a  statute  expressly  so  provide,  tax 
the  chattels  of  a  nonresident  owner.^°    On  the  other  hand,  a  few 

<*  Savings  &  Loan  Society  v.  Multnomah  County,  169  U.  S.  421  (1898);  Kinney  v. 
Treasurer  &  Receiver  General,  207  Mass.  368,  93  N.  E.  586  (191 1);  Common  Council 
of  Detroit  v.  Assessors,  91  Mich.  78,  51  N.  W.  787  (1892). 

**  In  Allen  v.  National  State  Bank,  92  Md.  509,  48  Atl.  78  (1901). 

"  Coe  V.  Errol,  116  U.  S.  517  (1886);  McCutchen  v.  Rice  County,  2  McCrary  (U.  S.) 
337,  7  Fed.  558  (1881);'  Mills  v.  Thornton,  26  111.  300  (1861);  Rieman  v.  Shepard, 
27  Ind.  288  (1866);  Hudson  v.  Miller,  10  Kan.  App.  532,  63  Pac.  21  (1900);  Hull 
V.  Johnson,  10  Kan.  App.  565,  63  Pac.  455  (1901);  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  44  La.  Ann.  760,  11  So.  91  (1892);  Scollard  v.  American  Felt  Co., 
194  Mass.  127,  80  N.  E.  233  (1907);  Tobey  i).  Kip,  214  Mass.  477,  loi  N.  E.  998  (1913); 
McCormick  v.  Fitch,  14  Minn.  252  (1869);  State  v.  William  Deering  Co.,  56  Minn.  24, 
57  N.  W.  313  (1893);  Winkley  »•  Newton,  67  N.  H.  80,  36  Atl.  610  (1891);  John  Hancock 
Ice  Co.  V.  Rose,  67  N.  J.  L.  86,  50  Atl.  364  (1901);  Matter  of  King,  30  N.  Y.  Misc. 
575,  63  N.  Y.  Supp.  HOC  (1900);  People  v.  Dimckel,  69  N.  Y.  Misc.  361,  125  N.  Y. 
•Supp.  38s  (1910). 

**  Lamson  C.  S.  S.  Co.  v.  Boston,  170  Mass.  354,  49  N.  E.  630  (1898). 

"  Scollard  v.  American  Felt  Co.,  194  Mass.  127,  80  N.  E.  233  (1907). 

*o  Phelps  V.  Thurston,  47  Conn.  477  (1880);  Leonard  v.  New  Bedford,  16  Gray 
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States,  at  common  law,  refuse  to  tax  chattels  in  other  states  be- 
longing to  residents,  but  confine  taxation  of  chattels  to  those 
actually  situated  within  the  state. ^^ 

Not  every  chattel  which  happens  to  be  within  the  limits  of  the 
sovereign's  territory  can  be  regarded  as  situated  there.  A  chattel 
merely  temporarily  within  those  hmits  is  not,  at  common  law, 
subject  to  the  ordinary  property  tax,  nor  can  one  of  the  United 
States  by  statute  subject  such  a  chattel  to  taxation,  since  to  do  so 
would  contravene  due  process  of  law. 

The  leading  case  is  Hays  v.  Pacific  Mail  S.  S.  Co.,^^  where  it 
was  held  that  a  vessel,  found  at  a  port  of  call  in  California  on 
the  taxing-day  but  registered  outside  the  state,  was  not  subject 
to  taxation.  This  principle  has  been  extended  to  all  kinds  of 
chattels  passing  through  a  state. ^ 

The  reason  is  clear.  The  tax  is  levied  in  return  for  a  year's  pro- 
tection; it  is  known  that  this  particular  chattel  will  require  pro- 
tection only  for  a  short  time.  To  exact  a  tax  based  on  a  year's 
protection  would  be  unfair;  no  other  tax  is  provided  for  by  the 
law.  If  there  were  provision  for  a  daily  tax  this  could  lawfully  be 
exacted  even  from  property  temporarily  within  the  state,  for  such 
property  is  of  course  within  the  jurisdiction  of  the  sovereign.  Any 
method  provided  by  statute  for  exacting  a  really  fair  tax  from 
such  property  is  constitutional.^^ 

Promissory  notes  and  bonds,  being  things  of  value  in  them- 
selves, salable  in  the  market  and  passing  freely  from  hand  to 
hand,  have  a  real  situs,  and  are  taxable  in  any  state  in  which  they 
are  permanently  located, ^^  and  are  not  taxable  elsewhere  in  a 

(Mass.)  292  (i860);  Tobey  v.  Kip,  214  Mass.  477,  loi  N.  E.  998  (1913)  (semble); 
Commonwealth  v.  Pennsylvania  Coal  Co.,  197  Pa.  551,  47  Atl.  740  (1901). 

"  Colbert  v.  Board  of  Supervisors,  60  Miss.  142  (1882);  State  v.  Rahway,  24  N.  J.  L. 
(4  Zab.)  56  (1853);  Hoj^  V.  Commissioners  of  Taxes,  23  N.  Y.  224  (1861). 

62  17  How.  (U.  S.)  596  (1854). 

"  For  a  full  collection  of  the  cases  on  this  point  see  an  article  by  the  author  in  the 
current  volume  of  the  Yale  Law  Journal'. 

"  Pullman's  Palace-Car  Co.  v.  Pennsylvania,  141  U.  S.  18  (1890). 

"  Bonaparte  v.  Tax  Court,  104  U.  S.  592  (1881);  New  Orleans  v.  Stempel,  175 
U.  S.  309  (1899);  Blackstone  v.  Miller,  188  U.  S.  189  (1903),  23  Sup.  Ct.  Rep.  277, 
439;  Buck  V.  Miller,  147  Ind.  586,  45  N.  E.  647,  47  N.  E.  8  (1897);  Callahan  v. 
Woodbridge,  171  Mass.  595,  51  N.  E.  176  (1898);  State  v.  St.  Louis  County  Court, 
47  Mo.  594  (1871);  People  v.  Ogdensburgh,  48  N.  Y.  390  (1872);  Matter  of  Gibbs, 
60  N.  Y.  Misc.  645,  113  N.  Y.  Supp.  939  (1908);  People  v.  Roberts,  25  App.  Div.  16, 
49  N.  Y.  Supp.  10  (1898);  Matter  of  Tiffany,  143  App.  Div.  327,  128  N.  Y.  Supp.  106 
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state  which  does  not  tax  tangible  property  at  the  owner's  domi- 
cile. ^^  So  where  by  statute  a  foreign  insurance  company  is  re- 
quired to  deposit  bonds  with  the  State  as  a  condition  of  doing 
business,  the  bonds  are  taxable  where  deposited.^^  Here,  as  every- 
where, however,  bonds  or  notes  situated  only  temporarily  within 
the  state  are  not  taxable.^^ 

There  is  no  little  recent  authority  holding  that  a  certificate  of 
stock  is  in  the  same  class  as  a  bond,  and  is  taxable  where  it  is 
found,  though  both  the  stockholder  and  corporation  are  non- 
resident. "They  may  be  treated  as  property  from  the  function 
they  perform  and  the  use  that  is  made  of  them."  ^^ 

Mr.  Justice  Wright  in  Stern  v.  Queen  ^°  said  in  such  a  case : 

"There  is  in  this  country  ...  a  document  the  existence  of  which 
vouches  and  is  necessary  for  vouching  the  title  of  some  one  to  the  foreign 
share,  so  that  in  the  absence  of  that  docimient  no  one  at  all  could  es- 
tablish a  title  to  the  share.  It  is  found  by  the  case  that  the  certificates 
are  currently  marketable  here  as  securities  for  that  share,  and  the 
dividends  payable  on  that  share;  it  is  found,  in  fact,  that  the  delivery 
of  the  certificate  in  this  country  ipso  facto  affects  the  title  in  a  sense 
that  it  entitles  the  transferee  to  all  the  transferor's  rights.  It  follows 
that  the  certificate  itself  has  some  operative  power  here,  and  it  seems  to 
me  not  to  be  within  the  ancient  rule  that  a  simple  contract  debt  or 
mere  evidences  of  a  simple  contract  debt  are  supposed  to  exist  only  at 
the  place  of  the  debtor's  residence.  It  being  a  marketable  security 
operative,  though  not  completely  operative,  to  pass  the  title,  and  having 
a  marketable  value  here,  I  think  that  it  is  itself  a  document  which  is  a 
document  of  value." 

(1911);  Hall  V.  Miller,  102  Texas,  289,  115  S.  W.  1168  (1909),  affirming  no  S.  W.  165 
(Tex.  Civ.  App.)  (1908).  Contra,  Howell  v.  Gordon,  127  Mich.  517,  86  N.  W.  1042 
(1901);  Jack  V.  Walker,  79  Fed.  138  (1897);  Myers  ».  Seaberger,  45  Ohio  St.  232,  12 
N.  E.  796  (1887). 

"  Wilcox  V.  Ellis,  14  Kan.  588  (1875);  Mayor  of  Baltimore  v.  Hussey,  67  Md. 
112,  9  Atl.  19  (1887);  State  V.  Howard  Covmty  Court,  69  Mo.  454  (1879);  Leavell  v. 
Blades,  237  Mo.  695,  141  S.  W.  893  (1911). 

"  Western  Assurance  Co.  v.  Halliday,  no  Fed.  259  (1901),  127  Fed.  830  (1903); 
People  V.  Home  Insurance  Co.  29  Cal.  533  (1866);  British  C.L.  Ins.  Co.  v.  Commission- 
ers, 31  N.  Y.  32  (1865);  State  v.  Fidelity  &  Deposit  Co.,  35  Tex.  App.  214,  80  S.  W. 

544  (1904)- 

**  Herron  v.  Keeran,  59  Ind.  472  (1877);  Matter  of  Gibbes,  84  App.  Div.  510,  83 
N.  Y.  Supp.  S3  (1903),  affirmed  176  N.  Y.  565,  68  N.  E.  1117  (1903). 

"  People  V.  Reardon,  184  N.  Y.  431,  77  N.  E.  970  (1906);  Stem  v.  Queen,  [1896] 
iQ.  B.  211. 

•0  [1896]  I  Q.  B.  211,  218. 
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See  also  cases  collected  showing  the  tendency  to  regard  a  cer- 
tificate of  stock  as  tangible  property  in  Bellows  Falls  Power  Co.  v. 
Commonwealth.^^ 

It  is  sometimes  urged  that  to  tax  both  the  capital  stock  of  the 
corporation  and  the  shares  is  double  taxation;  and  on  this  ground 
it  has  sometimes  been  held  that  the  shares  of  a  corporation  which 
has  already  paid  a  tax  upon  its  property  cannot  be  taxed  where 
the  stockholder  is  a  resident,®^  or  even  where  he  is  non-resident.^ 
But  in  most  cases  the  distinction  between  the  shares  of  stock  and 
the  property  of  the  company  is  recognized,  and  it  is  held  that  both 
may  be  taxed,  each  in  the  proper  place.^"* 

A  poHcy  of  insurance  is  not  yet  recognized  as  a  chattel  in  mer- 
cantile usage,  so  as  to  make  it  taxable  at  the  place  where  it  is 
found.  ^^ 

IV.  Taxation  of  Intangible  Property 

Intangible  property  has  usually  no  actual  situs,  and  therefore 
cannot  be  taxed  by  any  sovereign  because  of  his  territorial  power 
over  it;  it  is  usually  included  in  the  personal  tax  levied  upon  the 
owner  of  it  at  his  domicile.  Indeed,  it  has  been  held  that  no  kind 
of  intangible  property  of  a  nonresident  can  be  taxed,  at  least 
without  the  aid  of  a  statute  specially  providing  for  such  a  tax.®^ 

Certain  kinds  of  intangible  property  may,  however,  be  taxed 
locally.    A  seat  in  a  stock  exchange,  for  instance,  is  a  valuable 

"  222  Mass.  51,  109  N.  E.  891  (1915). 

^  Strob  V.  Detroit,  131  Mich.  109,  90  N.  W.  1029  (1902). 

^  Kintzing  v.  Hutchinson,  7  W.  N.  C.  226,  Fed.  Cas.  No.  7,834  (1877);  San  Fran- 
cisco V.  Mackay,  10  Sawy.  (U.  S.)  431,  21  Fed.  539,  affirmed  22  Fed.  602  (1884);  North 
Carolina  R.  R.  v.  Commissioners,  91  N.  C.  454  (1884);  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490  (1836).  So  of  bonds:  In  re  Fair,  128  Cal.  607,  61  Pac.  184  (1900);  Ger- 
mania  Trust  Co.  v.  San  Francisco,  128  Cal.  589,  61  Pac.  178  (1900). 

"  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134  (1895);  Jefferson  Covmty  Sav. 
Bank  v.  Hewitt,  112  Ala.  546,  20  So.  926  (1896);  State  v.  Travelers'  Ins.  Co.,  70  Conn. 
590,  40  Atl.  465  (1898);  Illinois  Nat.  Bank  v.  KinseUa,  201 -III.  31,  66  N.  E.  338  (1903); 
Cook  V.  BurUngton,  59  la.  251,  13  N.  W.  113;  Home  Insurance  Co.  v.  Assessors,  42 
La.  Ann.  1131,  8  So.  481  (1890);  Welch  v.  Burrill,  223  Mass.  87,  in  N.  E.  774  (1916); 
Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  51,  109  N.  E.  891  (1915); 
Bradley  v.  Bauder,  36  Ohio  St.  28  (1880);  Providence  &  W.  R.  R.  v.  Wright,  2  R.  I. 
459  (1853);  State  V.  Bank  of  Commerce,  95  Tenn.  221,  31  S.  W.  993  (1895);  Common- 
wealth V.  Charlottesville  P.  B.  &  L.  Co.,  90  Va.  790,  20  S.  E.  364  (1894);  Second 
Ward  Sav.  Bank  v.  Milwaukee,  94  Wis.  587,  69  N.  W.  359  (1896). 

**  Matter  of  Horn,  39  N.  Y.  Misc.  133,  78  N.  Y.  Supp.  979  (1902). 

•*  Callahan  v.  Singer  Mfg.  Co.,  29  Ky.  L.  Rep.  123,  92  S.  W.  581  (1906). 
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thing,  and  is  capable  of  taxation  at  the  place  where  the  exchange 
is,  though  owned  by  a  nonresident;  ^^  and  the  same  thing  is  true 
of  membership  in  a  produce  exchange.®^  Goodwill  also  may  be 
taxed  at  the  place  of  business,^®  unless  it  is  held  that  the  tax  act 
excludes  it  from  taxation. ^° 

There  would  seem  to  be  suflScient  reason  for  assigning  an  actual 
situs  to  a  judgment.  For  though  the  obligation  of  a  judgment  is 
a  mere  chose  in  action,  the  judgment  itself,  out  of  which  the  obliga- 
tion arises,  is  physically  enrolled  upon  the  books  of  the  court  which 
rendered  it,  is  solely  within  control  of  the  court,  and  seems  to  have 
a  fixed  habitation.  In  two  cases  where  the  judgment  creditor 
lived  within  the  state  where  the  judgment  was  rendered,  it  was 
held  that  the  judgment  should  be  taxed  at  the  creditor's  residence; 
the  ground  given  is  that  a  judgment  "is  merely  the  highest  evi- 
dence of  a  debt,"  and  that  the  debt  remains  the  same  after  the 
judgment  is  rendered. ^^  This  older  notion  of  a  judgment  has  now 
been  abandoned  in  favor  of  the  more  correct  view  that  the  judg- 
ment is  a  new  right  which  supersedes  the  old.^^  In  Board  of  Com- 
missioners V.  Leonard,''^  where  an  attempt  was  made  to  tax  a 
domestic  judgment  in  favor  of  a  nonresident  creditor,  the  court 
held  that  no  provision  had  been  made  in  the  statutes  for  taxing 
such  a  judgment;  but  the  court  said  that  it  "perceived  no  valid 
objection  to  the  power  of  the  legislature  to  tax  all  judgments  by 
domestic  courts,  and  remaining  unsatisfied,  whether  owned  by 
citizens  of  this  state,  or  other  states,  or  foreign  countries."  The 
same  question  came  up  in  a  later  case  in  the  same  state,  but  went 
off  on  another  point.  ^* 

It  thus  appears  that  there  is  no  sufficient  weight  of  authority  to 
conclude  the  question;  and  the  opinion  expressed  above  may 
still  be  entertained  without  qualification. 

"  Matter  of  Glendinning,  68  App.  Div.  125,  74  N.  Y.  Supp.  190  (1902). 

"  Rogers  v.  Hennepin  County,  240  U.  S.  184  (1916). 

«»  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194  (1896);  People  v.  Roberts,  159  N.  Y. 
70,  53  N.  E.  685  (1899);  People  v.  Kelsey,  105  App.  Div.  132,  93  N.  Y.  Supp.  971 
(1905)- 

"  Hart  V.  Smith,  159  Ind.  182,  64  N.  E.  661  (1902). 

"  People  V.  Eastman,  25  Cal.  601  (1864);  Mej'er  v.  Pleasant,  41  La.  Ann.  645, 
•6  So.  258  (1889). 

"  See  the  modern  cases  collected  in  Hilton  v.  Guyott,  42  Fed.  249  (1890). 

"  57  Kan.  531,  46  Pac.  960  (1896). 

"  Hamilton  v.  Wilson,  61  Kan.  511,  59  Pac.  1069  (1900). 
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The  true  nature  of  a  share  of  stock  in  a  corporation  is  its  con- 
ferring of  membership  in  the  corporation  itself.  The  stock  is  a 
creature  of  the  law  that  created  the  corporation,  and  its  ownership 
depends  solely  upon  the  provisions  of  that  law.  The  right  of  the 
owner  of  the  stock  is  therefore,  although  intangible,  a  right  es- 
pecially created  and  guarded  by  the  law  of  one  state,  is  always 
within  the  power  of  that  law,  and  must  be  regarded  as  within  its 
taxing  power.  This,  says  the  Supreme  Court  of  the  United  States, 
is  "the  law  of  the  property." ^^  It  is  accordingly  held  that  a  state 
which  charters  a  corporation  may  tax  the  shares  of  its  capital 
stock,  even  though  owned  by  a  nonresident.^^ 

Judge  Baldwin,  in  State  v.  Travelers  Insurance  Co.,''''  thus  ex- 
pressed the  reason  for  the  rule: 

"There  is  nothing  in  the  objection  urged  in  the  demurrer  to  the 
complaint,  that  the  law  in  question  'attempts  to  impose  a  tax  upon 
personal  property  outside  the  jurisdiction  and  beyond  the  territory  of 
the  State.*  Each  non-resident  shareholder  participates  in  the  enjoy- 
ment of  a  franchise  granted  by  this  State,  and  has  an  equitable  interest 
in  property  which  is  protected  by  this  State,  and  whose  legal  owner 
(the  defendant)  is  one  of  its  own  citizens.  The  sovereign  power  which 
gave  his  shares  a  being  could  also  give  them  a  situs  within  its  territory 
for  purposes  of  taxation." 

A  few  states  do  not  permit  this  tax;  but  the  cases  must  be  sup- 
ported on  the  ground  that  the  statute  of  the  state  does  not  per- 
mit it,  and  not  on  any  lack  of  power  in  the  state  to  tax.''^ 

In  the  case  of  a  corporation  which  is  incorporated  in  more  than 
one  state,  with  one  set  of  shares  covering  the  entire  stock,  it  may 
be  necessary  to  divide  the  entire  value  of  each  share  among  the 
states.    Each  state  which  has  issued  a  charter  has  a  right,  to  be 

"  Tappan  v.  Merchants'  Bank,  19  Wall.  (U.  S.)  490  (1873). 

^*  Ibid.;  State  v.  Travelers'  Ins.  Co.,  70  Conn.  590,  40  Atl.  465  (1898);  People  v. 
Grifl&th,  245  111.  532,  92  N.  E.  313  (1910);  Faxton  v.  McCosh,  12  la.  527  (1861); 
American  Coal  Co.  v.  Allegany  County,  59  Md.  185  (1882);  Matter  of  Bronson, 
ISO  N.  Y.  I,  44  N.  E.  707  (1896);  Matter  of  Palmer,  183  N.  Y.  238,  76  N.  E.  16 
(1905);  People  V.  Commissioners,  5  Hun  (N.  Y.)  200  (1875),  affirmed  64  N.  Y.  541 
(1876);  Street  R.  R.  v.  Morrow,  87  Tenn.  406,  11  S.  W.  348  (1889);  St.  Albans  v. 
National  Car  Co.,  57  Vt.  68  (1884);  Spiller  v.  Turner,  [1897]  i  Ch.  911. 

^^  70  Conn.  590,  40  Atl.  465  (1898). 

^'  Varner  v.  Calhoun,  48  Ala.  178  (1872);  State  v.  Lesser,  237  Mo.  310,  141  S.  W. 
888  (1911). 
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sure,  to  tax  the  stock,  and  this  right  is  not  conditioned  upon  a 
rigidly  accurate  valuation;  ^'  nor  would  the  fact  that  a  certain 
portion  of  the  capital  stock  was  used  outside  the  state  affect  the 
power  of  the  state  of  charter  to  tax.^°  In  the  case  of  an  interstate 
railroad,  however,  each  charter  state  should  tax  that  part  of  the 
capital  stock  only  which  is  proportional  to  the  length  of  line  within 
the  state.^^ 

As  has  been  seen,  a  debt  has,  properly  speaking,  no  real  situs; 
least  of  all  is  it  situated  with  the  debtor.  To  tax  the  debtor  on  the 
debt  is  taxing  a  vacuum.  The  debtor  must  of  course  pay  a  tax 
upon  the  borrowed  money,  or  that  which  represents  it  in  his 
hands;  to  tax  him  again  upon  the  debt  is  either  taxing  the  same 
property  twice,  or  taxing  a  nonexistent  thing.^^  In  a  few  au- 
thorities this  principle  has  been  ignored, ^^  notably  in  a  decision  of 
Mr.  Justice  Holmes  in  the  Supreme  Court  of  the  United  States.^* 

This  was  an  inheritance  tax  upon  the  property  of  an  Illinois 
decedent;  the  bulk  of  the  property  involved  was  a  deposit  in  a 
New  York  bank,  the  small  remainder  a  debt  due  the  deceased 
from  a  New  York  debtor.  The  court  held  that  the  inheritance  of 
these  debts  was  taxable  in  New  York  "not  because  of  any  theo- 
retical speculation  concerning  the  whereabouts  of  the  debt,  but 
because  of  the  practical  fact  of  its  power  over  the  person  of  the 
debtor";  the  analogy  of  the  garnishment  case  of  Chicago,  Rock 
Island,  6*  Pacific  Ry.  v.  Sturm  ^^  was  cited.  Mr.  Justice  Holmes 
continued : 

"What  gives  the  debt  validity?  Nothing  but  the  fact  that  the  law  of 
the  place  where  the  debtor  is  will  make  him  pay.    It  does  not  matter 

"  Welch  V.  Burrill,  223  Mass.  87,  iii  N.  E.  774  (1916);  Moody  v.  Shaw,  173  Mass. 
37S,  S3  N.  E.  891  (1899). 

«»  Matter  of  Palmer,  183  N.  Y.  238,  76  N.  E.  16  (1905). 

"  Kingsbury  v.  Chapin,  196  Mass.  533,  82  N.  E.  700  (1907);  Welch  v.  Burrill, 
223  Mass.  87,  III  N.  E.  774  (1916);  Matter  of  Cooley,  186  N.  Y.  220,  78  N.  E.  939 
(1906). 

«*  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300  (1872);  New  York  L.  E. 
&  W.  R.  R.  V.  Pennsylvania,  153  U.  S.  628  (1894). 

^  Bank  of  United  States  v.  State,  12  Sm.  &  M.  (Miss.)  456  (1849);  Ankeny  v. 
Multnomah  County,  3  Ore.  386  (1872);  Maltby  v.  Reading  &  C.  R.  R.,  52  Pa.  140 
(1866);  Re  Joyslin,  76  Vt.  88,  56  Atl.  281  (1902).  And  see  Commissioner  of  Stamps  v. 
Hope,  [1891]  A.  C.  476. 

^  Blackstone  v.  Miller,  188  U.  S.  189,  205  (1903). 

«  174  U.  S.  710(1898). 
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that  the  law  would  not  need  to  be  invoked  in  the  particular  case.  Most 
of  us  do  not  commit  crimes,  yet  we  nevertheless  are  subject  to  the 
criminal  law,  and  it  affords  one  of  the  motives  for  our  conduct.  So  again, 
what  enables  any  other  than  the  very  creditor  in  proper  person  to  col- 
lect the  debt?  The  law  of  the  same  place.  To  test  it,  suppose  that 
New  York  should  turn  back  the  current  of  legislation  and  extend  to 
debts  the  rule  still  applied  to  slander,  that  actio  personalis  moritur  cum 
persona,  and  should  provide  that  all  debts  hereafter  contracted  in  New 
York  and  payable  there  should  be  extinguished  by  the  death  of  either 
party.  Leaving  constitutional  considerations  on  one  side,  it  is  plain 
that  the  right  of  the  foreign  creditor  would  be  gone. 

"Power  over  the  person  of  the  debtor  confers  jurisdiction,  we  repeat. 
And  this  being  so  we  perceive  no  better  reason  for  denying  the  right  of 
New  York  to  impose  a  succession  tax  on  debts  owed  by  its  citizens 
than  upon  tangible  chattels  found  within  the  State  at  the  time  of  the 
death.  The  maxim  ntohilia  sequuntur  personam  has  no  more  truth  in 
the  one  case  than  in  the  other.  When  logic  and  the  policy  of  a  State 
conflict  with  a  fiction  due  to  historical  tradition,  the  fiction  must  give 
way. 

"There  is  no  conflict  between  our  views  and  the  point  decided  in  the 
case  reported  under  the  name  of  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  300.  The  taxation  in  that  case  was  on  the  interest  on  bonds  held 
out  of  the  State.  Bonds  and  negotiable  instruments  are  more  than 
merely  evidences  of  debt.  The  debt  is  inseparable  from  the  paper 
which  declares  and  constitutes  it,  by  a  tradition  which  comes  down 
from  more  archaic  conditions.  Bacon  v.  Hooker,  177  Mass.  335,  337. 
Therefore,  considering  only  the  place  of  the  property,  it  was  held  that 
bonds  held  out  of  the  State  could  not  be  reached.  The  decision  has 
been  cut  down  to  its  precise  point  by  later  cases.  Savings  &"  Loan 
Society  v.  Multnomah  County,  169  U.  S.  421,  428;  New  Orleans  v.  Stempel, 
175  U.  S.  309,  319,  320." 

It  is  submitted  that  the  ideas  here  expressed  are  quite  un- 
tenable; though  one  hesitates  to  differ  in  opinion  from  so  acute, 
profound,  and  learned  a  judge.  The  opinion  appealed  from,  Matter 
of  Blackstone,^^  allowed  the  tax  upon  the  authority  of  Matter  of 
Houdayer,^"^  the  case  by  which  was  established  the  New  York  doc- 
trine that  a  bank  deposit  is  taxable  as  property  located  at  the 
bank;  and  the  small  debt  which  was  not  a  bank  deposit  was  not 
considered  at  all.    Mr.  Justice  Holmes  himself  expressed  the  same 

8«  171  N.  Y.  682,  64  N.  E.  1118  (1902). 
w  150  N.  Y.  37,  44  N.  E.  718  (1896). 
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view  in  another  part  of  this  opinion.  The  decision  in  State  Tax 
on  Foreign-Held  Bonds  had  not  been  modified  by  the  cases  cited 
upon  the  point  in  question,  since  Savings  b"  Loan  Society  v.  Multr- 
nomah  County  merely  disapproved  a  dictum  in  the  case  with  re- 
gard to  the  taxation  of  mortgaged  land,  while  New  Orleans  v. 
Stempel  rested  upon  the  doctrine  of  a  business  situs.  The  argu- 
ment in  support  of  the  view  taken  proves  too  much.  It  is  true 
that  the  state  of  the  debtor's  domicile  enforces  the  debt;  so  does 
the  law  of  every  other  state  into  which  the  debtor  comes  or  has 
property.  If  one  state  may  therefore  tax  the  debt,  so  should  the 
other;  indeed  each  state  which  allows  a  suit  on  the  debt  taxes  that 
privilege,  by  the  fees  of  court.  This  fact  is  recognized  in  a  later 
garnishment  case,  Harris  v.  Balk,^^  which  allows  an  action  of  gar- 
nishment in  any  state  in  which  the  garnishee  can  be  found,  thus 
depriving  the  cited  case  of  Chicago,  Rock  Island,  b°  Pacific  Ry.  v. 
Sturm  of  its  efficacy  in  the  instant  decision.  It  is  also  true  that  the 
state  which  created  the  contract  created  also  its  power  of  sur- 
viving; that  was  done  at  the  time  the  contract  was  created,  and 
might  then  have  been  paid  for  by  an  excise  tax  had  the  Constitu- 
tion of  the  United  States  not  forbidden;  but  there  is  no  necessary 
connection  between  the  domicile  of  the  debtor  and  the  place  where 
the  debt  was  created.  It  is  also  true  that  the  state  of  the  debtor's 
domicile  permits  the  debt  to  be  collected  by  an  administrator  of 
its  appointment;  so  does  every  state  in  which  an  administrator  is 
appointed. 

Such  decisions  are,  however,  only  sporadic.  By  the  great  weight 
of  authority  it  is  agreed  that  a  debt  has  no  territorial  situs, 
and  can  be  taxed  only  as  part  of  the  personal  tax  of  the  creditor. 
A  creditor  may  be  taxed  in  the  state  of  his  domicile  upon  all  debts 
and  choses  in  action  due  to  him;  ^^  but  the  state  of  the  debtor 
cannot  tax  a  debt  due  to  a  nonresident  creditor.^" 

8«  198  U.  S.  215  (1905). 

*'  Scripps  V.  Board  of  Review,  183  111.  278,  55  N.  E.  700  (1899);  Wilcox  v.  Ellis, 
14  Kan.  588  (187s);  Fisher  v.  Rush  County,  19  Kan.  414  (1877);  Thomas  v.  Mason 
County  Court,  4  Bush  (Ky.)  135  (1868);  State  v.  Bentley,  23  N.  J.  L.  532  (3  Zab.) 
(1852);  State  V.  Darcy,  51  N.  J.  L.  140,  16  Atl.  160  (1888);  Conner  v.  Wilson,  6  Ohio 
Dec.  (Repr.)  941,  9  Am.  L.  Rec.  i  (1880);  McKeen  v.  County  of  Northampton,  49 
Pa.  519  (1865);  Commonwealth  v.  Pennsylvania  Coal  Co.,  197  Pa.  551,47  Atl.  740 
(1901);  Grundy  County  v.  Tennessee  Coal  I.  &  R.  Co.,  94  Tenn.  295,  29  S.  W.  116 
(1895). 

'°  San  Francisco  v.  Mackay,  10  Sawy.  431,  22  Fed.  602  (1884);  Jack  v.  Walker, 
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Nowhere  is  the  reason  for  this  doctrine  better  and  more  forcibly 
expressed  than  by  Judge  Robertson  in  Thomas  v.  Mason  County 
Court.^^  In  that  case  a  debt  was  due  from  an  Ohio  debtor  to  a 
minor  ward  in  Kentucky,  and  a  tax  had  been  laid  by  Kentucky 
on  the  amount  of  the  debt.  It  was  objected  that  the  debtor  had 
already  paid  taxes  in  Ohio  upon  the  property  represented  by  the 
debt;  but  the  Kentucky  tax  was  upheld  by  the  court,  which  said: 

"Borrowed  capital  in  Ohio  is  taxable  as  the  borrower's  property  there, 
and  the  debt  due  to  the  lender  in  Kentucky  is  taxable  here  as  her  prop- 
erty. In  this  case,  the  ward's  right  to  the  money  in  Ohio  is  a  portion  of 
the  wealth  of  Kentucky  and  ought  to  contribute  to  the  burthens  of  the 
government  which  protects  her;  and  if  it  could  escape  contribution  by 
lending  it  in  Ohio,  a  knowledge  of  that  fact  would  encourage  the  ex- 
hausting deportation  of  the  money  of  Kentucky  to  augment  the  wealth 
of  some  other  State." 

The  older  cases,  as  well  as  some  recent  cases,  regard  notes, 
bonds,  certificates  of  stock,  and  other  commercial  securities  as 
mere  evidences  of  debt  or  obligation,  and  as  taxable  therefore  to 
the  owner  at  his  domicile  as  part  of  his  personal  estate.  Thus  a 
bond  is  taxable  at  the  domicile  of  the  owner,^^  though  it  may  be 
actually  situated  outside  the  state;  ®^  and  a  note  may  be  taxed  at 
the  residence  of  the  holder,^^  though  it  is  kept  elsewhere.^^  On  the 
same  principle,  stock  in  a  foreign  corporation  is  taxable  at  the 

79  Fed.  138  (1897);  Collins  v.  Miller,  43  Ga.  336  (1871);  Williams  v.  Mandell,  44  Ga. 
26  (1871);  Foresman  v.  Byrns,  68  Ind.  247  (1879);  McCartney  v.  Caskey,  66  Kan. 
412,  71  Pac.  832  (1903);  Barber  Asphalt  Paving  Co.  v.  New  Orleans,  41  La.  Ann. 
1015,  6  So.  794  (1889);  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  44  La. 
Ann.  760,  II  So.  91  (1892);  Railey  v.  Board  of  Assessors,  44  La.  Ann.  765,  11  So. 
93  (1892);  Howell  V.  Gordon,  127  Mich.  517,  86  N.  W.  1042  (1901);  St.  Paul  v.  Merritt, 
7  Minn.  258  (1862);  Matter  of  Bentley,  31  N.  Y.  Misc.  656,  66  N.  Y.  Supp.  95  (1900); 
Matter  of  Abbett,  29  N.  Y.  Misc.  567,  61  N.  Y.  Supp.  1067  (1899);  Myers  v.  Seaberger, 
45  Ohio  St.  232,  12  N.  E.  796  (1887). 

«  4  Bush  (Ky.)  13s  (1868). 

^  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300,  324  (1872);  Kirtland  r. 
Hotchkiss,  100  U.  S.  491  (1879);  Mackay  v.  San  Francisco,  113  Cal.  392,  45  Pac. 
696  (1896);  Augusta  V.  Dunbar,  50  Ga.  387  (1873);  Street  R.  R.  v.  Morrow,  87  Tenn. 
406,  II  S.  W.  348  (1889)  (semble). 

^  Crosby  v.  Charlestown  (N.  H.),  95  Atl.  1043  (1915);  Commonwealth  v.  Williams, 
102  Va.  778,  47  S.  E.  867  (1904).  Even  though  pledged  there:  Commonwealth  t>. 
Buffalo  &  L.  E.  T.  Co.,  233  Pa.  79,  81  Atl.  932  (191 1). 

M  Collins  V.  Miller,  43  Ga.  336  (1871). 

«  Hunter  v.  Board  of  Supervisors,  33  la.  376  (1871);  Crosby  v.  Charlestown  (N.  H.), 
95  Atl.  1043  (1915)- 
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residence  of  the  owner,^^  though  the  certificate  of  stock  is  kept 
outside  the  state,®^  and  even  though  it  may  be  held  by  a  trustee 
in  another  state  in  pledge;  ^^  but  stock  in  a  foreign  corporation 
owned  by  a  nonresident  is  not  taxable.®^ 

A  bank  deposit  is,  strictly  speaking,  a  mere  debt,  due  from  the 
bank  to  the  depositor;  as  a  mere  chose  in  action  it  is  without  actual 
situs,  and  in  accordance  with  general  principles  it  should  be  in- 
cluded in  the  tax  paid  by  the  depositor  at  his  domicile.  This  has 
often  been  held;^"''  and  the  state  where  the  bank  is  situated  has 
for  the  same  reason  refused  to  tax  the  deposit.^°^ 

The  opposite  doctrine  was,  however,  laid  down  in  New  York. 
In  Matter  of  Houdayer  ^°^  a  bank  account  of  a  nonresident  was 
taxed;  either  because  it  was  property  there  situated,  or  because  it 
was  an  intangible  especially  protected  there.  Judge  Vann  in  the 
course  of  his  argument  said : 

"While  the  relation  of  debtor  and  creditor  technically  existed,  prac- 
tically he  had  his  money  in  the  bank,  and  could  come  and  get  it  when 
he  wanted  it.  It  was  an  investment  in  this  state,  subject  to  attachment 
by  creditors.  If  not  voluntarily  repaid,  he  could  compel  payment 
through  the  courts  of  this  state.  The  depositary  was  a  resident  cor- 
poration, and  the  receiving  and  retaining  of  the  money  were  corporate 
acts  in  this  state.  Its  repayment  would  be  a  corporate  act  in  this 
state.    Every  right  springing  from  the  deposit  was  created  by  the  laws 

^'  Wright  V.  Louisville  &  N.  R.  R.,  195  U.  S.  219  (1904);  San  Francisco  v.  Flood, 
64  Cal.  504,  2  Pac.  264  (1884);  Lockwood  v.  Weston,  61  Conn.  211,  23  Atl.  9  (1891); 
Greenleaf  v.  Board  of  Review,  184  111.  226,  56  N.  E.  295  (1900);  Seward  v.  Rising  Sun, 
79  Ind.  351  (i88i);  Morril  v.  Bentley,  150  la.  677,  130  N.  W.  734  (1911);  Bellows 
Falls  Power  Co.  v.  Commonwealth,  222  Mass.  51,  109  N.  E.  891  (1915);  Bacon  v. 
State  Tax  Commissioners,  1 26  Mich.  22, 85  N.  W.  307  (1901) ;  Worthington  v.  Sebastian, 
25  Ohio  St.  (1874);  Bradley  v.  Bauder,  36  Ohio  St.  28  (1880);  Dupuy  v.  Johns  (Pa.), 
104  Atl.  565  (1918).  Contra,  People  v.  Commissioners,  5  Him  (N.  Y.)  200  (1875); 
afl&rmed  64  N.  Y.  541  (1876). 

"  Stanford  v.  San  Francisco,  131  Cal.  34,  63  Pac.  134  (1900);  Crosby  v.  Charlestown 
(N.  H.),  95  Atl.  1043  (1915);  Commonwealth  v.  Williams,  102  Va.  778,  47  S.  E.  867 
(1904). 

"  Central  of  Georgia  Ry.  v.  Wright,  166  Fed.  153  (1908);  appeal  dismissed,  215 
U.  S.  617  (1909). 

»»  Matter  of  James,  144  N.  Y.  6,  38  N.  E.  961  (1894);  Matter  of  Bishop,  82  App. 
Div.  112,  8r  N.  Y.  Supp.  474  (1903). 

"'  Hunt  V.  Turner,  54  Fla.  654,  45  So.  509  (1907);  Home  v.  Greene,  52  Miss.  452 
(1876). 

1"  Pyle  V.  Brenneman,  122  Fed.  787  (1903);  State  v.  Clement  Nat.  Bank,  84  Vt. 
167,  78  Atl.  944  (191 1);  Pendleton  v.  Commonwealth,  no  Va.  229,  65  S.  E.  536  (1909). 

'<»  ISO  N.  Y.  37,  40,  44  N.  E.  718  (1896). 
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of  this  state.  Every  act  out  of  which  those  rights  arose  was  done  in 
this  state.  In  order  to  enforce  those  rights,  it  was  necessary  for  him  to 
come  into  this  state.  Conceding  that  the  deposit  was  a  debt,  conced- 
ing that  it  was  intangible,  still  it  was  property  in  this  state,  for  all 
practical  purposes,  and  in  every  reasonable  sense  within  the  meaning 
of  the  Transfer  Tax  Act." 

This  case  was  followed  in  New  York^°^  and  in  other  juris- 
dictions.^"'' 

In  the  New  Hampshire  case  of  Berry  v.  Windham  "^  a  different 
reason  was  given  for  holding  the  deposit  taxable  where  the  bank 
was  situated,  and  refusing  to  permit  a  tax  at  the  domicile  of  the 
depositor.  A  resident  of  New  Hampshire  deposited  money  in  a 
savings  bank  in  Lawrence,  Massachusetts,  and  it  was  held  that 
no  tax  could  be  levied  in  New  Hampshire.    Judge  Stanley  said: 

"When  the  plaintiff  deposited  his  money  in  the  Lawrence  savings- 
bank,  the  division  of  the  title  thereby  into  legal  and  equitable  owner- 
ship did  not  multiply  its  capacity  for  taxation.  The  division  of  the 
title  did  not  increase  the  amount  of  taxable  property,  nor  did  it  sub- 
ject the  property,  the  title  to  which  was  thus  divided,  to  the  Uability 
to  be  twice  taxed." 

These  somewhat  questionable  methods  of  justifying  taxation  at 
the  bank  need,  however,  not  be  supported;  for  the  Supreme  Court 
of  the  United  States  has  placed  the  doctrine  on  a  much  more 
satisfactory  ground ;  ^°^  although  the  argument  used  by  the  New 
York  courts  was  given  some  weight  also.  "There  is  no  doubt," 
said  Mr.  Justice  Holmes,  "that  courts  in  New  York  and  elsewhere 
have  been  loath  to  recognize  a  distinction  for  taxing  purposes 
between  what  commonly  is  called  money  in  the  bank  and  actual 
coin  in  the  pocket.  The  practical  similarity  more  or  less  has  ob- 
literated the  legal  difference."  This  is  characteristic  of  the  modem 
attitude  toward  the  legal  problems  of  taxation;  which  are  treated 
in  a  practical  rather  than  a  technical  way  by  the  courts. 

A  bank  account  which  is  only  temporarily  within  the  state  can- 
not be  taxed;  as,  for  instance,  where  it  is  deposited  merely  for  the 

i<»  Matter  of  Clark,  9  N.  Y.  Supp.  444,  2  Connoly  Surr.  183  (1890);  Matter  of 
Burr,  16  N.  Y.  Misc.  89,  38  N.  Y.  Supp.  811  (1895). 

^°*  New  York  Life  Ins.  Co.  v.  Orleans  Board  of  Assessors,  158  Fed.  462  (1908); 
Schmidt  v.  Failey,  148  Ind.  150,  47  N.  E.  326  (1897);  Marshall  Wells  Hardware  Ca 
V.  Multnomah  County,  58  Ore.  469,  115  Pac.  150  (1911). 

"*  59  N.  H.  288,  290  (1879).  "®  Blackstone  v.  Miller,  188  U.  S.  189  (1903)- 
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purpose  of  being  transmitted  by  check  to  the  owner.  So  in  Matter 
of  Leopold,^^''  money  of  a  non-resident  was  on  deposit  in  a  New 
York  bank  for  the  purpose  of  making  a  particular  immediate  in- 
vestment; the  depositor  died  before  the  investment  could  be 
made.  The  deposit  was  held  not  to  have  a  permanent  situs  in 
New  York  for  the  purpose  of  an  inheritance  tax.  In  the  case  of 
Blackstone  v.  Miller, ^^^  however,  where  a  sum  of  money  was  de- 
posited in  a  New  York  bank  by  a  resident  of  Illinois,  and  had  so 
remained  for  more  than  a  year,  presumably  awaiting  investment, 
but  with  no  particular  investment  in  mind,  the  deposit  was  held 
to  have  a  taxable  situs  in  the  state,  and  not  to  be  merely  in 
transitu. 

V.  Taxation  of  Business  Capital  and  Income 

A  piece  of  property  may  consist  of  an  aggregate  mass  made  up 
of  units  which  from  to  time  vary.  A  typical  example  of  such  an 
aggregate  is  the  stock  in  trade  of  a  business  which  is  constantly 
being  diminished  by  sales  and  increased  by  purchases,  yet  at  all 
times  constituting  a  single  stock  and,  roughly  speaking,  having  a 
tolerably  constant  value.  In  spite  of  the  fact  that  the  units  are 
constantly  changing  and  that  it  may  not  be  possible  to  fix  a  situs 
for  any  one  unit  in  the  mass,  it  is  quite  possible  that  the  entire 
mass  regarded  as  an  entity  should  be  assigned  to  a  situs.  Upon 
this  ground  it  has  been  held  that  a  merchant's  stock  in  trade  is 
taxable  at  its  assessed  value  in  the  place  where  the  business  is 
being  carried  on,  though  the  owner  may  be  a  nonresident,^"^  because 
it  is  "permanently  located"  there.  In  the  language  of  Boyd,  J., 
"the  articles  are  changing  from  day  to  day,  but  the  stock,  which 
represents  the  aggregate  of  the  goods  and  chattels  remains  about 
the  same."""  For  the  same  reason  accounts  receivable  for  business 
carried  on  are  taxable  at  the  place  of  the  business."*  Thus  where 
a  fraternal  organization  carried  on  its  business  in  Fulton,  but  its 

'"  35  N.  Y.  Misc.  369,  71  N.  Y.  Supp.  1032  (1901). 

""  188  U.  S.  189  (1903). 

"^  People  V.  Roberts,  171  U.  S.  658  (1898);  Shaw  ».  Hartford,  56  Conn.  351,  15 
Atl.  742  (1888);  Leonard  v.  New  Bedford,  16  Gray  (Mass.)  292  (i860);  Hilliard  v. 
Fells  Ice  Co.,  200  Mass.  331,  86  N.  E.  773  (1909);  People  a.  Barker,  141  N.  Y.  118, 
36  N.  E.  1073  (1894);  People  v.  Roberts,  151  N.  Y.  652,  46  N.  E-  li^  (1897). 

"0  Hopkins  v.  Baker,  78  Md.  363,  28  Atl.  284  (1894).  " 

'"  People  V.  Barker,  157  N.  Y.  159,  51  N.  E.  1043  (1898). 
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funds  were  held  by  its  treasurer  in  Ottawa,  it  was  held  that  it  was 
taxable  on  its  "funds  and  credits"  in  Fulton."^ 

So  it  is  with  profits  or  proceeds  of  the  business  in  the  form  of 
accounts  due  to  the  business;  they  are  taxable  where  the  business 
is  carried  on.  Thus  where  a  foreign  corporation  carried  on  a  ware- 
house in  Kentucky,  storage  charges  due  to  the  corporation  are 
taxable  in  Kentucky."' 

The  commonest  appUcation  of  this  principle  is  the  case  where 
a  fund  is  invested  in  a  foreign  state,  through  an  agent,  in  local 
loans,  new  investments  being  constantly  made  as  income  is  re- 
ceived from  the  fund  or  as  old  investments  are  paid.  The  leading 
case' on  this  point  is  the  case  of  Catlin  v.  Eull}^^  In  that  case  one 
Hammond,  a  resident  of  New  York,  who  owned  a  large  number  of 
promissory  notes  against  residents  of  the  town  of  Orwell,  in  Ver- 
mont, placed  these  notes  in  the  hands  of  a  resident  of  Orwell  as 
his  agent.  The  agent  was  to  manage  the  business  of  collecting  and 
reloaning  interest  and  principal  in  the  interest  of  the  owner.  A 
tax  was  imposed  upon  the  notes.  It  was  argued  that  the  tax  was 
invalid  on  the  ground  that  the  debts  being  personal  property  had 
no  situs,  apart  from  the  domicile  of  the  owner.  The  court,  how- 
ever, held  that  where  the  property  in  fact  was,  the  law  had  power 
to  tax  it.  The  court  did  not  discuss  at  length  the  question  of 
whether  the  notes  really  had  a  situs  in  the  state,  assuming  that 
question.     The  case  was  at  once  generally  followed."^ 

1"  People  V.  Mystic  Workers  of  the  World,  270  HI.  496,  no  N.  E.  907  (1915). 

"'  Commonwealth  v.  Kentucky  D.  &  W.  Co.,  143  Ky.  314,  136  S.  W.  1032  (191 1). 

"<  21  Vt.  152  (1849). 

"5  Bristol  V.  Washington  County,  177  U.  S.  133  (1899);  M'Cutcheon  v.  Rice  Coimty, 
7  Fed.  558  (1881);  Walker  v.  Jack,  88  Fed.  576  (1898);  Battle  v.  Mobile,  9  Ala.  234, 
(1846);  People  V.  Home  Ins.  Co.,  29  Cal.  533  (1866);  Board  of  Supervisors  v.  Daven- 
port, 40  111.  197  (1866);  Goldgart  v.  People,  106  lU.  25  (1883);  People  v.  Davis,  112 
111.  272  (1884);  Hayward  v.  Board  of  Review,  189  111.  234,  59  N.  E.  601  (1901);  New 
Albany  v.  Meekin,  3  Ind.  481  (1852);  Foresman  v.  Byrns,  68  Ind.  247  (1879)  (semble); 
Hathaway  v.  Edwards,  42  Ind.  App.  22,  85  N.  E.  28  (1908);  Hunter  v.  Board  of  Super- 
\dsors,  33  la.  376  (1871)  (semble);  Hutchinson  v.  Board  of  Supervisors,  66  la.  35, 
23  N.  W.  249  (1885);  Buck  V.  Miami  County  (Kan.),  173  Pac.  344  (1918);  Wilcox  v. 
Ellis,  14  Kan.  588  (1875);  Fisher  v.  Rush  County,  19  Kan.  414  (1877);  In  re  Jefferson, 
35  Minn.  215,  28  N.  W.  256  (1886);  State  v.  London  &  N.  W.  A.  Mtg.  Co.,  80  Minn. 
277,  83  N.  W.  339  (1900);  State  v.  St.  Louis  County  Court,  47  Mo.  594  (1871)  {semble); 
Finch  V.  York  County,  19  Neb.  50,  26  N.  W.  589  (1886);  Bowman  v.  Boyd,  21  Nev. 
281,  30  Pac.  823  (1892);  People  r.  Gardner,  51  Barb.  (N.  Y.)  352  (1868);  Williams  v. 
Wayne  County,  78  N.  Y.  561  (1879);  Boardman  v.  Tompkins  County,  85  N.  Y.  359 
(1881);  Redmond  v.  Commissioners,  87  N.  C.  122  (1882);  Poppleton  v.  Yamhill  County, 
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The  decisions  with  regard  to  the  taxation  of  notes  and  other 
securities  in  the  hands  of  a  local  agent  were  sometimes  based 
upon  the  theory  that  the  securities  had  an  actual  physical  situs 
within  the  state."^  But  these  cases  are  exceptional;  the  power 
cannot  be  rested  solely  upon  this  ground,  since  it  is  almost  uni- 
versally applied  as  well  to  debts  and  other  intangible  property  as 
to  notes  and  bonds.  Credits  acquired  in  the  course  of  business 
are  taxable  as  business  capital,  situated  at  the  place  of  business."'^ 
The  received  doctrine  is  well  stated  by  Chief  Justice  Whitfield  in 
Adams  v.  Colonial  &°  United  States  Mortgage  Co}^^ 

"Wherever  the  money  of  a  lender  in  one  state  is  by  the  principal  in- 
trusted to  the  control  of  an  agent  in  another  state  for  the  purpose  of 
being  kept  in  the  latter  state,  and  loaned  out,  collected,  and  reloaned, 
or  habitually  kept  on  deposit,  for  safety  merely,  ...  so  as  thus  to 
remain,  through  a  course  of  dealing,  so  long  as  to  become  localized  as  a 
part  of  the  whole  mass  of  personal  property  in  the  latter  state,  such 
money  acquires  what  is  known  as  a  'business  situs'  for  the  purpose  of 
taxation." 

The  assets  constitute,  as  it  were,  the  subject  matter  or  stock  in 
trade  of  such  business."^  Thus,  in  Metropolitan  Life  Insurance  Co. 
V.  New  Orleans  ^^°  Mr.  Justice  Moody  said : 

"We  are  not  dealing  here  merely  with  a  single  credit,  or  a  series  of 
separate  credits,  but  with  a  business.  The  insurance  company  chose  to 
enter  into  the  business  of  lending  money  within  the  State  of  Louisiana, 
and  employed  a  local  agent  to  conduct  that  business.  It  was  conducted 
under  the  laws  of  the  State.  The  State  undertook  to  tax  the  capital 
employed  in  the  business  precisely  as  it  taxed  the  capital  of  its  own 
citizens  in  like  situation.  For  the  purpose  of  arriving  at  the  amount  of 
capital  actually  employed,  it  caused  the  credits  arising  out  of  the  busi- 
ness to  be  assessed.  We  think  the  State  had  the  power  to  do  this,  and 
that  the  foreigner  doing  business  cannot  escape  taxation  upon  his  capital 

i8  Ore.  377,  23  Pac.  253  (1890);  Billinghurst  v.  Spink  County,  5  S.  D.  84,  58  N.  W. 
272  (1894). 

"*  New  Orleans  v.  Stempel,  175  U.  S.  309  (1889). 

1"  See  most  of  the  cases  cited  above,  note  115,  as  well  as  the  following:  People  v. 
Willis,  133  N.  Y.  383,  31  N.  E.  225  (1892);  People  v.  Barker,  157  N.  Y.  159,  51  N.  E. 
1043  (1898);  Matter  of  McMahon,  66  How.  Pr.  (N.  Y.)  190  (1883);  Marshall-Wells 
Hardware  Co.  v.  Multnomah  County,  58  Ore.  469,  115  Pac.  150  (1911). 

^^*  82  Miss.  263,  392,  34  So.  482  (1903). 

"'  Boggs,  J.,  in  Matzenbaugh  v.  People,  194  111.  108,  116,  62  N.  E.  546  (1902). 

"0  205  U.  S.  395,  402  (1907). 
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by  removing  temporarily  from  the  State  evidence  of  credits  in  the  form 
of  notes.  Under  such  circumstances,  they  have  a  taxable  situs  in  the 
State  of  their  origin." 

It  will  be  noticed  that  in  the  case  just  quoted  the  notes  were 
from  time  to  time  sent  by  the  agent  to  the  owner  to  be  held  by 
him.  The  court  regarded  this  as  a  mere  temporary  absence  from 
the  place  where  they  were  really  and  constantly  in  use,  that  is, 
the  place  where  the  business  was  carried  on.  This  fact,  of  course, 
accentuates  the  position  taken  by  the  court  that  the  notes  were 
taxable  as  part  of  a  stock  in  tradje. 

The  general  doctrine  is  illustrated  by  a  series  of  decisions  in 
Louisiana,  in  which  legislation  has  been  especially  directed  to  the 
taxation  of  business  done  within  the  state  by  nonresidents.  In 
the  first  case  a  bank  deposit  made  by  a  local  agent  of  a  non- 
resident was  held  not  taxable.  Clason  v.  Board  of  Assessors P^ 
In  Bliiefields  Banana  Co.  v.  Board  of  Assessors, ^"^  this  was  distin- 
guished as  a  temporary  deposit,  and  a  bank  deposit  permanently 
used  in  carrying  on  the  business  was  held  taxable.  The  case  was 
followed  in  Parker  v.  Strauss}^  These  decisions  were,  however, 
soon  discredited.  In  Liverpool  &•  London  b°  Globe  Insurance  Co. 
V.  Board  of  Assessors,^^^  it  was  held  that  bills  receivable  due  to  a 
foreign  corporation  arising  out  of  business  done  within  the  state 
were  not  taxable;  on  the  ground  that  debts  in  non-concrete  form, 
i.  e.,  simple  contract  debts,  have  no  situs,  and  can  be  taxed  at  the 
domicile  of  the  creditor.  A  year  later  the  court  in  the  case  of 
Comptoir  National  v.  Board  of  Assessors  ^^^  allowed  a  local  tax  upon 
notes  received  in  the  course  of  business  by  a  foreign  corporation, 
though  the  notes  were  not  negotiable;  and  the  same  decision  was 
reached  as  to  due-bills  received  in  the  course  of  business  in  Monon- 
gahela  R.  C.  C.  6*  C.  Co.  v.  Board  of  Assessor s.^^^ 

Up  to  this  time  the  power  to  tax  in  this  sort  of  case  seems  to 
have  been  conditioned  upon  the  presence  of  a  concrete  debt  or 
specialty  within  the  state.  But  in  two  well-reasoned  cases,  simul- 
taneously decided,  the  court  overruled  the  earlier  case  and  held 

^^  46  La.  Ann.  i,  14  So.  306  (1894). 
^  49  La.  Ann.  43,  21  So.  627  (1897). 
^  49  La.  Ann.  1173,  22  So.  329  (1897). 
^  51  La.  Ann.  1028,  25  So.  970  (1899). 
"^  52  La.  Ann.  1319,  27  So.  801  (1900). 
1**  115  La.  Ann.  564,  39  So.  601  (1905). 
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that  the  state  might  tax  simple  contract  debts  due  to  a  nomresi- 
dent,  arising  out  of  business  done  within  the  state.  National  Fire 
Insurance  Co.  v.  Board  of  Assessors, ^^"^  General  Electric  Co.  v.  Board 
of  Assessors,^^^  soon  followed  in  Travelers'  Insurance  Co.  v.  Board 
of  Assessors. ^^^  The  general  Hne  of  reasoning  adopted  in  these 
cases  is  that  the  permanent  employment  of  capital  in  the  carry- 
ing on  of  business  within  the  state  gave  to  all  portions  of  the  capital 
an  actual  situs  within  the  state,  even  though  it  might  for  the 
time  being  take  an  intangible  form. 

Several  of  the  decisions  of  the  Supreme  Court  of  Louisiana  were 
carried  to  the  Supreme  Court  of  the  United  States,  and  were  there 
affirmed  upon  the  reasoning  indicated. ^^° 

While  the  weight  of  authority  in  favor  of  this  doctrine  is  over- 
whelming, a  few  exceptional  cases  must  be  noted.  Thus  a  statute 
of  185 1  in  New  York  expressly  exempted  from  taxation  foreign 
capital  transmitted  to  agents  for  investment.^^^  It  was  thereupon 
attempted  to  tax  at  the  domicile  of  the  owner  in  New  York  similar 
investments  in  the  hands  of  an  agent  in  another  state.  The  court 
held,  however,  that  such  property  had  no  situs  in  New  York,  and 
was  therefore  not  taxable  there  under  the  New  York  law  which, 
as  has  been  seen,  taxes  tangible  property  only  at  its  situs. ^^^  And 
in  State  v.  Gaylord,^^  the  court  held  that  foreign  investments  of 
this  sort  could  be  taxed  at  the  domicile  of  the  owner.  Of  the 
numerous  cases  cited  to  sustain  the  contention  that  the  investments 
were  taxable  in  the  state  where  the  agent  made  them,  Cassoday,  J., 
said,  "We  decline  to  follow  them." 

The  ordinary  cases  in  this  class  must  be  carefully  distinguished 
from  a  mere  deposit  of  securities  with  an  agent  to  hold,  or  even  to 
collect.  Neither  the  deposit  of  securities  for  safe  keeping  in  the 
place  nor  sending  them  into  that  place  for  collection  is  enough  to 
fix  the  situs  of  the  securities  there.^^^    In  a  rather  striking  case 

^''   121  La.  108,  46  So.  117  (1908).      "'  121  La.  116,  46  So.  122  (1908). 

^'   122  La.  129,  47  So.  439  (1908). 

130  New  Orleans  v.  Stempel,  175  U.  S.  309  (1899);  Board  of  Assessors  v.  Comptoir 
National,  191  U.  S.  388  (1903);  Metropolitan  Life  Insurance  Co.  v.  New  Orleans,  205 
U.  S.  395  (1907);  Liverpool  &  London  &  Globe  Insurance  Co.  v.  Orleans  Assessors, 
221  U.  S.  346  (1911). 

"*  People  V.  Commissioners,  59  N.  Y.  40  (1874). 

i'^  People  V.  Smith,  88  N.  Y.  576  (1882). 

"»  73  Wis.  316,  41  N.  W.  S2I  (1889). 

"*  Reat  V.  People,  201  111.  469,  66  N.  E.  242  (1903);  Appeal  of  Borden,  208  111.  369, 
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securities  were  deposited  in  a  state  as  a  guarantee  for  the  per- 
formance of  a  contract  there;  it  was  held,  nevertheless,  that  the 
securities  had  no  such  permanent  location  there  that  they  could 
be  said  to  have  a  situs.^'^  So  a  bank  deposit  by  a  local  agency, 
not  to  be  drawn  on  for  the  expenses  of  the  agency,  but  to  be  trans- 
mitted by  check  to  the  home  oflSce,  has  no  permanent  local  situs.^^* 

It  would  seem  to  make  no  difference  whether  the  business  is 
done  through  an  agent  or  by  the  nonresident  owner  in  person. 
It  has,  however,  been  intimated  in  one  case  that  if  the  owner  him- 
self carries  on  business  the  capital  cannot  be  taxed  at  its  business 
situs.^^*^  And  it  is  clear  that  if  the  lender  himself  receives  apphca- 
tions  and  loans  money  outside  the  state,  though  all  the  borrowers 
are  within  the  state,  the  capital  cannot  be  taxed.^^^ 

The  actual  capital  of  a  going  concern  may  be  much  greater  than 
the  sum  of  its  tangible  assets.  The  gathering  together  of  property 
into  "organic  unity,"  by  which  each  piece  of  tangible  property 
"is  part  of  a  system,  and  has  its  actual  uses  only  in  connection  with 
other  parts  of  the  system,"  creates  a  new  element  of  value,  as  a 
result  of  the  added  usefulness  of  each  part.  "The  sleepers  and 
rails  of  a  railroad,  or  the  posts  and  wires  of  a  telegraph  company, 
are  worth  more  than  the  prepared  wood  and  the  bars  of  steel  or 
coils  of  wire,  from  their  organic  connection  with  other  rails  or  wires 
and  the  rest  of  the  apparatus  of  a  working  whole."  "^  Not  only 
this  new  element  of  value  exists  in  such  a  case;  the  employment  of 
the  entire  property  in  business  results,  or  may  result,  in  another 
access  of  value,  due  to  the  goodwill  of  the  business  thus  carried 
on.  The  business  capital,  therefore,  includes  these  items  of  in- 
corporeal but  none  the  less  actual  wealth.    In  the  case  of  business 

70  N.  E.  310  (1904);  Channel  v.  Capen,  46  111.  App.  234  (1891);  Commonwealth  r. 
Northwestern  M.  L.  Ins.  Co.,  32  Ky.  L.  Rep.  796,  107  S.  W.  233  (1908).  Contra, 
Hall  V.  Miller,  102  Tex.  289,  115  S.  W.  1168  (1909). 

"6  Louisville  &  N.  R.  R.  v.  Wright,  236  Fed.  148  (1916). 

"^  Board  of  Assessors  v.  New  York  L.  I.  Co.,  216  U.  S.  517  (1910);  Howell  v.  Gordon, 
127  Mich.  517,  86  N.  W.  1042  (1901);  Metropolitan  Life  Ins.  Co.  v.  Newark,  62 
N.  J.  L.  74,  40  Atl.  573  (1898);  Myers  v.  Seaberger,  45  Ohio  St.  232,  12  N.  E.  796 
(1887). 

1"  Theobald  v.  Clapp,  43  Ind.  App.  191,  87  N.  E.  100  (1909). 

138  Provident  S.  L.  A.  Soc.  v.  Kentucky,  239  U.  S.  103  (1915);  State  V.  Packard 
(N.  D.),  168  N.  W.  673  (1918). 

"9  The  quotations  are  from  the  opinion  of  Mr.  Justice  Holmes  in  Fargo  v.  Hart, 
193  U.  S.  490,  499  (1904). 
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carried  on  by  a  corporation,  as  such  business  is  usually  carried  on, 
this  added  intangible  wealth  goes  by  the  name  of  the  corporate 
excess. 

Various  ways  have  been  tried  to  establish  the  amount  of  this 
excess;  but  they  may  all  be  reduced  to  one  of  two  plans.  One  is 
the  "  capitalization-of-income  plan,"  by  which  the  net  income  of 
the  business  is  capitalized  at  a  reasonable  rate,  and  the  result 
taken  as  the  value  of  the  capital;  and  this  is  a  recognized  and  per- 
mitted method.^^"  The  other  is  the  stock-and-bond  plan,  by 
which  the  value  of  the  stock  is  added  to  the  amount  of  bonds 
outstanding,  and  the  result  is  taken  as  the  value  of  the  capital.^^^ 
If  the  latter  method  is  adopted,  its  correctness  must  rest  upon  the 
theory  that  the  stock  represents  the  interest  of  the  mortgagor 
corporation  above  the  amount  of  the  mortgage  incumbrance 
represented  by  the  bonds.  The  importance  of  the  bonds  is,  there- 
fore, that  they  represent  the  mortgage  debt,  and  the  par  value 
of  the  bonds  is  the  amount  that  should  be  added  to  the  market 
value  of  the  stock  in  order  to  get  at  the  true  value  of  the  capital. 
If  this  course  is  taken,  the  result  is  a  fair  measure  of  the  market 
value  of  the  capital,  which  is  in  all  ordinary  cases  the  true  value; 
a  decision,  therefore,  which  holds  this  method  unfair  appears  to  be 
unsound."^  On  the  other  hand,  it  would  be  unfair  to  add  the 
market  price  of  the  bonds  to  that  of  the  stock,  as  is  sometimes 
done;  "^  for  the  market  value  of  the  stock  represents  the  value  of 
the  property  over  the  funded  debt,  which  is  not  the  same  thing  as 
the  market  value  of  the  bonds. 

No  one  way  can  be  regarded  as  essential.  All  elements  of  value 
may  properly  be  considered  by  the  assessing  body.^'*^ 

It  may  happen  in  the  case  of  an  interstate  corporation  that  the 
tangible  stock  in  trade,  although  in  reaHty  a  single  aggregate  mass, 
is  located  in  several  states.  The  leading  case  on  this  point  is 
Pullman's  Palace  Car  Co.  v.  Pennsylvania}'^^  In  that  case  it  ap- 
peared that  the  stock  in  trade  of  the  corporation  consisted  chiefly 
in  a  considerable  number  of  cars  in  coAstant  use  upon  railroad 

'** ■Louisville  &  Nashville  R.  R.  v.  Greene,  244  U.  S.  522  (1917). 

— ^flftate  Railroad  Tax  Cases,  92  U.  S.  575  (1875). 

'•-"Railroad  &  Telephone  Companies  v.  Board  of  Equalizers,  85  Fed.  302  (1897). 

'«  E.g.,  in  State  Railroad  Tax  Cases,  92  U.  S.  575  (1875). 

'**  Great  Northern  Ry.  v.  Okanogan  County,  223  Fed.  198  (1915). 

"»  141  U.  S.  18  (iJ 
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lines  throughout  the  United  States.  An  attempt  was  made  by 
the  state  of  Pennsylvania  to  tax  a  portion  of  this  mass  on  the 
ground  that  this  portion  had  a  situs  in  Pennsylvania.  The  par- 
ticular method  taken  of  estimating  Pennsylvania's  share  of  the 
entire  mass  was  to  take  that  proportion  of  all  the  mass  of  cars 
which  the  miles  of  road  on  which  the  cars  traveled  within  the  state 
bore  to  the  total  mileage  in  the  United  States.  The  Supreme 
Court  of  the  United  States  held  that  it  was  legally  possible  to  divide 
the  entire  mass  among  the  states  and  that  the  method  of  division 
adopted  by  the  state  of  Pennsylvania  was  a  reasonable  one. 

It  will  be  seen,  therefore,  that  wherever  a  mass  of  property  is 
invested  in  interstate  business  it  is  not  only  possible  to  assign  a 
situs  at  large  to  the  entire  mass  wherever  the  business  is  carried 
on,  but  also  to  estimate  the  situs  of  any  particular  part  of  the  mass 
by  some  reasonable  method  of  aliquot  division. 

This  method  of  determining  the  share  of  an  interstate  mass 
which  may  be  regarded  as  situated  in  a  particular  state  has  been 
appUed  to  lines  of  railroad,"®  to  a  fleet  of  steamships,**'  to  a  mass 
of  railroad  cars  such  as  palace  cars  or  refrigerator  cars,"^  to  the 
stock  of  express  companies,"^  and  to  the  property  of  telegraph  and 
telephone  companies.^^^ 

Not  only  is  the  tangible  property  of  an  interstate  business  to  be 
thus  divided;  the  intangible  "corporate  excess"  is  capable  of  the 
same  reasonable  division  among  the  states  within  which  business 
is  done.*^* 

"«  Pittsburgh  C.  C.  &  S.  L.  Ry.  v.  Backus,  154  U.  S.  421  (1894);  Louisville  &  Nash- 
ville R.  R.  V.  Greene,  244  U.  S.  522  (191 7);  Atchison,  T.  &  S.  F.  Ry.  p.^ullivan,  173 
Fed.  456  (1909)- 

"^  County  Commissioners  ti.  Old  Dominion  S.  S.  Co.,  128  N.  C.  558,  39  S.  E.  558 
(1901),  affirmed. 

i«  Pullman's  P.  C.  Co.  v.  Pennsylvania,  141  U.  S.  18  (1888);  American  R.  T.  Co. 
v.  Hall,  174  U.  S.  70  (1899);  Pullman's  P.  C.  Co.  v.  Twombly,  29  Fed.  658  (1887); 
Board  of  Assessors  v.  Pullman's  P.  C.  Co.,  60  Fed.  37  (1894);  Morrell  R.  C.  Co.  v. 
Commonwealth  (Ky.),  32  Ky.  L.  Rep.  1383,  108  S.  W.  926  (1908). 

"'  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194  (1896) ;  Adams  Express  Co.  v.  Kentucky 
166  U.  S.  171,  17  Sup.  Ct.  Rep.  527  (1897);  Fargo  v.  Hart,  193  U.  S.  490  (1904); 
Wells  Fargo  &  Co.'s  Express  v.  Crawford  County,  63  Ark.  576,  40  S.  W.  710  (1897); 
Southern  Express  Co.  v.  Patterson,  122  Tenn.  279,  123  S.  W.  353  (1909). 

"0  Massachusetts  v.  Western  U.  T.  Co.,  141  U.  S.  40  (1890);  Western  U.  T.  Co.  t. 
Taggart,  163  U.  S.  i  (1896)  (affirming  s.  c.  141  Ind.  281,  40  N.  E.  105)  (1894);  Western 
U.  T.  Co.  V.  Poe,  64  Fed.  9  (1894);  State  v.  Western  U.  T.  Co.,  165  Mo.  502,  65  S.  W. 

775  (1901). 
'"  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194  (1897);  Pullman  Co.  v.  Trapp,  186 
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This  doctrine  is  clearly  set  forth  by  Mr.  Justice  Brewer  in  Adams 
Express  Co.  v.  Ohio  State  Auditor:  ^^^ 

"  The  burden  of  the  contention  of  the  express  companies  is  that  they 
have  within  the  limits  of  the  State  certain  tangible  property,  such  as 
horses,  wagons,  etc.;  that  this  tangible  property  is  their  only  property 
within  the  State;  that  it  must  be  valued  as  other  like  property,  and 
upon  such  valuation  alone  can  ttixes  be  assessed  and  levied  against 
them. 

"But  this  contention  practically  ignores  the  existence  of  intangible 
property,  or  at  least  denies  its  liability  for  taxation.  In  the  complex 
civilization  of  today  a  large  portion  of  the  wealth  of  a  community  con- 
sists in  intangible  property.  ...  It  matters  not  in  what  this  intangible 
property  consists  —  whether  privileges,  corporate  franchises,  con- 
tracts, or  obligations.  It  is  enough  that  it  is  property  which  though  in- 
tangible exists,  which  has  value,  produces  income,  and  passes  current 
in  the  markets  of  the  world.  To  ignore  this  intangible  property,  or  to 
hold  that  it  is  not  subject  to  taxation  at  its  accepted  value,  is  to  elimi- 
nate from  the  reach  of  the  taxing  power  a  large  portion  of  the  wealth 
of  the  country.  Now,  whenever  separate  articles  of  tangible  property 
are  joined  together,  not  simply  by  a  unity  of  ownership,  but  in  a  unity 
of  use,  there  is  not  infrequently  developed  a  property,  intangible  though 
it  may  be,  which  in  value  exceeds  the  aggregate  of  the  value  of  the 
separate  pieces  of  tangible  property.  Upon  what  theory  of  substantial 
right  can  it  be  adjudged  that  the  value  of  this  intangible  property  must 
be  excluded  from  the  tax  lists,  and  the  only  property  placed  thereon  be 
the  separate  pieces  of  tangible  property?  .  .  . 

"According  to  its  figures  this  intangible  property,  its  franchises, 
privileges,  etc.,  is  of  the  value  of  $12,000,000,  and  its  tangible  property 
of  only  $4,000,000.  Where  is  the  situs  of  this  intangible  property?  Is 
it  simply  where  its  home  office  is,  where  is  found  the  central  directing 
thought  which  controls  the  workings  of  the  great  machine,  or  in  the 
State  which  gave  it  its  corporate  franchise;  or  is  that  intangible  prop- 
erty distributed  wherever  its  tangible  property  is  located  and  its  work 
is  done?  Clearly,  as  we  think,  the  latter.  .  .  .  That  this  is  true  is  obvious 
from  the  result  that  would  follow  if  all  the  States  other  than  the  one 
which  created  the  corporation  could  and  should  withhold  from  it  the 
right  to  transact  express  business  within  their  limits.  It  might  continue 
to  own  all  its  tangible  property  within  each  of  those  States,  but  unable 
to  transact  the  express  business  within  their  limits,  that  $12,000,000 

Fed.  126  (191 1);  Wells  Fargo  &  Co.'s  Express  v.  Crawford  County,  63  Ark.  576, 
40  S.  W.  710  (1897). 
^^  166  U.  S.  185,  218-19,  223  (1897). 


6i8  HARVARD  LAW  REVIEW 

of  value  attributable  to  its  intangible  property  would  shrivel  to  a  mere 
trifle." 

It  is  obvious,  as  Mr.  Justice  Holmes  remarks,^^  that  "this 
notion  of  organic  unity  may  be  made  a  means  of  unlawfully  tax- 
ing the  priyilege,  or  property  outside  the  state,  under  the  name  of 
enhanced  value  or  good  will,  if  it  is  not  closely  confined  to  its  true 
meaning."  Before  distributing  the  "corporate  excess"  among  the 
states  it  is  first  necessary  to  arrive  at  its  value  by  first  deducting 
from  the  entire  value  of  the  capital  stock  the  value  of  all  real 
estate,  whether  situated  within  the  state  or  outside,^^  and  of  all 
machinery  and  other  tangible  personal  property.^^^  Intangible 
investments  of  the  company  not  in  any  way  used  in  the  business, 
such  as  undivided  profits  represented  by  investment  securities, 
must  also  be  deducted,  since  they  do  not  affect  the  value  for  use 
of  the  business.^^®  The  result  of  this  subtraction  is  the  corporate 
excess,  which  may  be  divided  among  the  states  ratably  by  the 
method  already  considered. 

It  has  been  held  that  a  state  may  vary  this  method  by  dividing 
the  entire  capital,  ratably,  and  then  making  a  proper  allowance 
for  property  in  other  states  that  would  disturb  the  ratio.^^^  But 
though  permissible  this  method  is  most  inexact,  and  seems  open 
to  the  objection  to  such  loose  calculations  quoted  above  from  Mr. 
Justice  Holmes. 

The  whole  doctrine  has  elsewhere  been  summarized  by  the 
author.^^^  Whenever  a  business  enterprise  exists,  in  which  prop- 
erty situated  in  several  states  is  used,  and  the  business  is  carried 
on  in  several  states,  the  whole  value  of  the  business  includes  or 
may  include  more  than  the  aggregate  of  the  several  articles  of 
property  used  in  it;  and  this  excess  may  properly  be  referred  not 
to  any  one  state,  but  to  all  the  states  in  which  the  business  is  done. 
But  that  part  of  the  value  which  may  be  divided  among  the  states 

^"  Fargo  V.  Hart,  193  U.  S.  490  (1904). 

1"  Pittsburgh,  C.  C.  &  St.  L.  R.  R.  v.  Backus,  154  U.  S.  421,  431  (1894);  Western 
U.  T.  Co.  V.  Taggart,  163  U.  S.  i  (1896). 

165  Western  U.  T.  Co.  v.  Taggart,  163  U.  S.  i  (1896);  Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194  (1897),  166  U.  S.  185,  222,  223,  17  Sup.  Ct.  Rep. 
604. 

168  Fargo  V.  Hart,  193  U.  S.  490  (1904);  Coulter  v.  Weir,  127  Fed.  897  (1904). 

1"  Louisville  &  Nashville  R.  R.  v.  Greene,  244  U.  S.  522  (191 7), 

"8  Beale,  Foreign  Corporations,  §  507. 
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is  that  only  which  is  equally  applicable  to  all.  Fixed  tangible 
property,  being  referable  only  to  the  state  in  which  it  is  situated, 
should  be  deducted  from  the  whole  value  of  the  business  before 
dividing  the  excess;  though  tangible  property  which  is  used  through- 
out the  business  may  be  divided  with  the  excess.  In  the  same  way 
if  good-will  is  greater  in  one  state  than  in  another,  it  should  be 
subtracted  and  separately  taxed.  The  balance,  the  corporate 
excess,  may  properly  be  divided  among  the  states  in  proportion 
to  the  amount  of  business  done  or  capital  invested  in  each. 

VI.  Taxation  of  Property  held  by  Fiduciary 

Where  the  legal  title,  or  any  other  legal  interest  in  property,  is 
in  the  hands  of  a  fiduciary,  two  special  problems  arise:  first,  may 
the  property  be  taxed  as  if  it  were  the  ordinary  property  of  the 
fiduciary;  second,  may  a  tax  be  levied  upon  the  beneficiary.  The 
different  classes  of  fiduciaries  require  somewhat  different  treat- 
ment, and  will  be  considered  separately. 

In  the  case  of  real  estate,  as  has  been  seen,  each  interest  may  be 
taxed  separately  or  all  together  in  the  name  of  the  paramount 
owner.  This  is  true  as  well  of  legal  and  beneficiary  interests  as  of 
distinct  legal  interests;  the  place  of  taxation  always  being  the 
situs  of  the  land.  Thus,  the  situs  of  land  held  by  a  trustee  to 
secure  an  issue  of  bonds  might  tax  the  land  in  the  name  of  the 
trustee.^^^  The  beneficiary,  on  the  other  hand,  might  be  taxed  on 
his  equitable  interest;  thus  a  nonresident  member  of  a  real  estate 
trust  which  held  land  in  Massachusetts  might  be  taxed  in  Mas- 
sachusetts upon  his  equitable  interest  in  the  land.^®** 

The  trustee  of  personal  property  being  the  complete  legal  owner 
of  it,  it  would  naturally  be  expected  that  the  property  should  be 
taxed  exactly  as  if  it  were  his  own.  It  has  accordingly  been  held 
that  a  trustee  of  personal  property  is  taxable  on  it  at  his  domicile,^^* 
although  the  property  may  be  situated  outside  the  state,^^^  or 
although  the  beneficiaries  be   nonresident.^®^     Thus   stock  in  a 

1"  Frankfort  v.  FideUty  T.  &  S.  V.  Co.,  iii  Ky.  667,  64  S.  W.  470  (1901)  {sembk). 
Kentucky  had  no  statute  allowing  the  taxation  of  a  mortgage  interest. 

""•  Kinney  v.  Treasurer,  207  Mass.  368,  93  N.  E.  586  (191 1). 

*"  Higgins  V.  Commonwealth,  126  Ky.  211,  103  S.  W.  306  (1907);  Walla  Walla  v. 
Moore,  16  Wash.  339,  47  Pac.  753  (1897). 

»«  Guthrie  v.  Pittsburgh  C.  &  S.  L.  Ry.,  158  Pa.  433,  27  Atl.  1052  (1893). 

»«  Price  r.  Hunter,  34  Fed.  355  (1888);  Davis  v.  Macy,  124  Mass.  193  (1878); 
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New  York  corporation,  standing  in  the  name  of  a  New  York 
broker  who  holds  the  certificate  for  a  nonresident  owner,  is  tax- 
able in  New  York.^®^  In  New  York  and  a  few  other  states,  how- 
ever, where  both  the  property  and  the  beneficiaries  are  outside 
the  state,  a  resident  trustee  will  not  be  taxed;  though  the  power 
of  the  legislature  by  a  change  in  the  law  to  tax  him  is  not  doubted.^''^ 

The  power  of  the  state  of  his  residence  to  tax  the  beneficiary  of 
a  trust  cannot  be  doubted,^^^  though  in  some  states  it  has  been 
held  that  without  the  aid  of  a  statute  it  will  not  be  done.^®^  In 
Kentucky  it  has  been  held  that  property  held  in  trust  cannot  be 
taxed  where  the  trustee  resides,  but  only  at  the  domicile  of  the 
beneficial  owner.^®^ 

There  seems  to  be  no  ground  for  distinguishing  a  testamentary 
trust  from  any  other;  and  it  has  been  held  in  a  well-reasoned  de- 
cision in  Maine  that  nonresident  trustees  for  nonresident  bene- 
ficiaries, appointed  in  a  will  of  a  resident  decedent,  after  they  had 
removed  the  property  outside  the  state,  were  not  taxable,  not- 
withstanding the  origin  of  the  trust.^^^  In  a  Pennsylvania  case,^"" 
however,  a  trustee  under  the  will  of  a  deceased  resident  of  New 
York  changed  his  domicile  to  Pennsylvania,  taking  the  trust  prop- 
erty with  him.  He  changed  an  investment  after  his  removal.  The 
court  held  that  he  was  taxable  upon  the  investment  made  in 
Pennsylvania,  but  not  upon  the  trust  property  which  had  come 
into  his  hands  in  New  York;  the  remarkable  ground  for  the  dis- 
tinction being,  that  as  to  the  latter  property  he  was  not  a  trus- 
tee under  the  Pennsylvania  law.  He  assuredly  was  owner  of  the 
property,  though  he  held  it,  to  be  sure,  in  trust;  and  it  would 
seem  that  the  origin  of  his  title  was  immaterial. 

Detroit  v.  Lewis,  109  Mich.  155,  66  N.  W.  958  (1896);  Carlisle  v.  Marshall,  36  Pa.  397 
(i860). 

*"  Matter  of  Newcomb,  71  App.  Div.  606,  76  N.  Y.  Supp.  222  (1902)  (affirmed 
172  N.  Y.  608,  64  N.  E.  1123)  (1902). 

"»  People  V.  Tax  Commissioners,  21  Abb.  N.  C.  (N.  Y.)  168  (1888);  Goodsite  v. 
Lane,  139  Fed.  593  (1905)- 

'^*  Keeney  v.  New  York,  222  U.  S.  525  (191 2);  Augusta  v.  Kimball,  91  Me.  605, 
40  Atl.  666  (1898)  (semble);  Hunt  v.  Perry,  165  Mass.  287,  43  N.  E.  103  (1896);  Selden 
V.  Brooke,  104  Va.  832,  52  S.  E.  632  (1906);  Wise  v.  Commonwealth  (Va.),  95  S.  E. 
632  (1918);  Brooklyn  Trust  Co.  v.  Booker  (Va.),  95  S.  E.  664  (1918). 

"7  Anthony  v.  Caswell,  15  R.  I.  159,  i  Atl.  290  (1885). 

"8  Boske  V.  Security  T.  &  S.  V.  Co.  22  Ky.  L.  Rep.  181,  56  S.  W.  524  (1900). 

^*9  Augusta  V.  Kimball,  91  Me.  605,  40  Atl.  666  (1898). 

"°  Lewis  V.  Chester  Coimty,  60  Pa.  325  (1869). 
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Ownership  of  tangible  property  by  a  trustee  does  not,  of  course, 
prevent  its  taxation  at  its  situs.^^^ 

The  case  of  the  executor  or  administrator  is  more  complicated 
than  that  of  the  trustee,  in  that  he  holds  his  title  as  an  officer  of  the 
court.  It  is  therefore  necessary  to  decide  between  two  places  of 
taxation:  his  domicile,  and  the  jurisdiction  of  the  appointing  court. 
The  domicile  of  a  beneficiary  is  of  course  immaterial.^^^ 

For  the  reason  indicated,  the  courts  usually  hold  the  situs  of  the 
estate  to  be  in  the  court  which  appointed  the  executor  or  ad- 
ministrator who  holds  it;  in  case  of  principal  administration,  the 
domicile  of  the  deceased,^^^  and  in  case  of  ancillary  administration 
the  state  of  appointment,^^*  even  though  the  domicile  of  the  ex- 
ecutor or  administrator  is  elsewhere. ^^^ 

Under  the  Massachusetts  statutes  it  appears  to  be  held,  con- 
trary to  the  general  rule,  that  the  state  of  administration  can  tax 
the  property  only  if  the  executor  or  administrator  is  domiciled 
there;  if  he  is  domiciled  elsewhere,  and  the  property  is  not  actually 
situated  within  the  state,  it  cannot  be  taxed.^^^  It  is  not  necessary, 
however,  to  invoke  any  peculiar  doctrine  of  this  nature  to  support 
the  case  of  Putnam  v.  MiddlehoroughP"^  In  that  case  a  Massa- 
chusetts decedent  had  left  personal  property  both  in  Massachusetts 
and  in  California,  and  named  as  executor  a  resident  of  CaHfornia, 
who  was  appointed  both  in  Massachusetts  and  in  CaHfornia.  He 
was  held  not  taxable  in  Massachusetts  on  the  California  property. 
This  conclusion  must  have  been  reached  in  any  state,  since  the 
California  property  was  held  by  the  executor  not  by  reason  of  any 
action  of  the  Massachusetts  court,  but  because  of  his  ancillary 
appointment  in  California. 

'"  Swarts  V.  Hammer,  194  U.  S.  441  (1904). 

1"  Baldwin  v.  Shine,  84  Ky.  502,  2  S.  W.  164  (1886);  Boske  v.  Security  T.  &  S.  V. 
Co.  22  Ky.  L.  Rep.  181,  56  S.  W.  524  (1900);  Tafel  v.  Lewis,  75  Ohio  St.  182,  78  N.  E. 
1003  (1906). 

*"  In  re  Miller,  116  la.  446,  90  N.  W.  89  (1902);  Commonwealth  v.  Peebles,  134  Ky. 
121,  119  S.  W.  774  (1909);  Bonaparte  v.  State,  63  Md.  465  (1885);  People  i^.  Commis- 
sioners of  Taxes,  38  Hun  (N.  Y.)  536  (1886);  Tafel  v.  Lewis,  75  Ohio  St.  182,  78  N.  E. 
1003  (1906). 

"*  Dorris  V.  Miller,  105  la.  564,  75  N.  W.  482  (1898);  Baldwin  v.  Shine,  84  Ky. 
502,  2  S.  W.  164  (1886);  In  re  Thourot's  Estate,  172  Pac.  697  (Utah)  (1918). 

""  Gallup  t.  Schmidt,  154  Ind.  196,  56  N.  E.  443  (1900);  Bonaparte  v.  State,  63 
Md.  465  (1885). 

"«  Dallinger  1.  Rapello,  14  Fed.  32  (1882). 

•"  209  Mass.  456,  95  N.  E.  749  (1911). 
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Suppose  an  administrator  carries  the  property  away  from  the 
state  of  his  appointment  into  another  state,  may  the  property  be 
taxed  there?  It  has  been  held  not;  ^^^  and  this  decision  seems  cor- 
rect, even  in  the  case  of  tangible  property.  The  administrator  is 
answerable  to  his  court  for  the  disposition  of  the  property,  and  for 
this  reason  it  is  submitted  that  the  property  would  acquire  no  more 
than  a  temporary  place  in  the  state  into  which  it  is  taken. 

The  case  of  the  guardian  is  usually  regarded  as  the  same  as  that 
of  the  executor  or  administrator;  property  held  by  him  is  taxable 
in  the  state  of  his  appointment,  although  he  lives  in  another  state 
and  so  does  the  ward.^^^  In  accordance  with  this  principle  it  has 
been  held  that  property  of  a  resident  ward  in  the  hands  of  a  foreign- 
appointed  guardian  is  not  taxable.^^"  In  Kentucky,  however,  it 
has  been  held  that  such  property  is  taxable  at  the  domicile  of  the 
ward,  the  beneficial  owner.^^^ 

For  the  reasons  already  given  in  the  case  of  the  executor  or  ad- 
ministrator, property  in  the  hands  of  a  receiver  is  taxable  in  the 
court  where  the  receiver  holds  it;  the  fact  that  it  is  in  the  control 
of  the  court  protecting  it  from  taxation  no  more  in  the  one  case 
than  in  the  other,  even  though  the  court  be  a  federal  court,  and 
the  tax  assessed  by  the  state.^^^  Thus  where  property  formerly 
held  by  an  ancillary  receiver  is  transmitted  to  the  principal  re- 
ceiver it  is  taxable  in  the  state  which  appointed  him,  though  there 
are  many  foreign  distributees.^-^ 

Where  there  are  joint  owners  of  property,  each  is  taxable  for 
his  interest;  and  the  same  thing  is  true  of  joint  trustees.^^  If, 
however,  there  are  joint  trustees,  some  of  them  nonresidents, 
and  the  nonresidents  have  possession  of  the  trust  res  outside  the 
state,  the  resident  trustee  is  not  taxable  on  any  part  of  the  estate, 

i^s  Weaver  v.  State,  no  la.  328,  81  N.  W.  603  (1900). 

"9  Baldwin  v.  Washington  County,  85  Md.  145,  36  Atl.  764  (1897);  Baldwin  v. 
State,  89  Md.  587,  43  Atl.  857  (1899). 

"»  Kinehart  v.  Howard,  90  Md.  i,  44  Atl.  1040  (1899). 

"1  Boske  V.  Security  T.  &  S.  V.  Co.,  22  Ky.  L.  Rep.  181,  56  S.  W.  524  (1900). 

182  Stevens  v.  New  York  &  O.  M.  R.  R.,  13  Blatch.  (U.  S.)  104  (1875);  Ex  park 
Chamberlain,  55  Fed.  704  (1893);  Walters  v.  Western  &  A.  R.  R.,  68  Fed,  1002 
(1895);  Hamilton  v.  David  C.  Beggs  Co.,  171  Fed.  157  (1909);  Midland  G.  &  T.  Co. 
V.  Douglas  County,  217  Fed.  358   (1914);  Coy  v.  Title  G.  &  T.  Co.,  220  Fed.  90 

(1915)- 
!»  Schmidt  v.  Failey,  148  Ind.  150,  47  N.  E.  326  (1897). 
"*  People  V.  Feitner,  168  N.  Y.  360,  61  N.  E.  1132  (1901). 
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at  least  in  New  York,  where  a  domiciled  owner  is  not  taxable  on 
absent  property.^^^ 

An  estate  held  by  joint  executors  is  taxable  at  the  domicile  of 
the  deceased,  though  some  of  them  are  nonresidents.*^* 

VII.  Excise  Tax 

Not  only  persons  and  property  may  be  taxed,  but  also  the 
privilege  of  acting  within  the  state,  or  of  taking  any  benefit  from 
the  law  of  the  state.  In  short,  whatever  the  state  may  refuse  or 
forbid,  it  may  grant  or  allow  only  upon  the  payment  of  a  fee  to  the 
state  in  return  for  the  privilege:  a  license  fee,  or  excise  tax.*^^ 

In  People  v.  Reardon  **^  the  state  had  laid  a  transfer  tax  upon 
the  transfer  within  the  state  of  shares  in  a  foreign  corporation  be- 
longing to  a  nonresident.  The  power  of  the  state  to  tax  was 
questioned,  on  the  ground  that  neither  the  person  nor  the  prop- 
erty was  taxable  by  the  state;  the  court,  however,  held  the  tax 
valid  as  a  privilege  tax.    Judge  Vann  said: 

"The  tax,  however,  is  not  on  property,  but  on  the  sale  of  property, 
or  on  a  particular  kind  of  contract  when  made  within  this  state.  The 
certificate,  itself,  is  not  liable  for  the  tax,  but  the  person  selling  it  is. 
The  tax  is  not  a  lien  on  certificates,  nor  on  shares,  which  may  be  owned 
to  any  extent  throughout  the  state,  free  from  any  claim  under  the 
statute  in  question.  It  is  the  sale  alone  that  gives  rise  to  the  tax,  which 
is  imposed  through  the  command  of  the  law  to  the  seller  to  pay  the  tax 
when  the  contract  to  sell  is  made,  and  it  is  enforced  not  by  levy  and 
sale,  but  by  civil  and  penal  remedies  against  the  person  of  the  seller. 
While  this  tax,  the  same  as  all  other  taxes,  must  ultimately  come  out  of 
the  property  of  the  seller,  it  cannot  be  enforced  against  the  certificate 
sold  as  distinguished  from  his  other  property.  .  .  . 

"Jurisdiction  over  the  persons  who  make  the  contract  does  not  de- 
pend on  their  residence,  but  on  their  presence  within  the  state  when  the 
contract  is  made.  .  .  .  Both  they  and  their  contract  are  subject  to  its 
laws,  and  they  are  not  only  entitled  to  the  protection  thereof,  but  are 

'*»  People  V.  Coleman,  119  N.  Y.  137,  23  N.  E.  488  (1890);  People  v.  Barker,  135 
N.  Y.  656,  32  N.  E.  252  (1892);  People  v.  Tax  Commissioners,  17  N.  Y.  Supp.  923 
(1891). 

"*  People  V.  Commissioners  of  Taxes,  38  Hun  (N.  Y.)  536  (1886);  Hawk  v.  Bonn, 
6  Ohio  Circ.  Ct.  452,  3  Ohio  Circ.  535,  December  (1892). 

1"  Nathan  v.  Louisiana,  8  How.  (U.  S.),  73  (1850);  Wiggins  Ferry  Co,  r.  East  St. 
Louis,  107  U.  S.  365  (1882);  Williams  v.  Fears,  179  U.  S.  270  (1900). 

^88  184  N.  Y.  436,  449,  77  N.  E.  970  (1906), 
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under  the  same  obligation  to  obey  as  if  they  were  citizens.  Such  a  con- 
tract is  valid  or  invalid  as  our  laws  declare.  When  the  law  commands 
that  if  they,  or  any  other  persons,  whether  residents  or  not,  make  a 
certain  contract  here  they  must  pay  a  certain  tax  for  the  privilege,  the 
command  is  personal,  addressed  to  them  as  persons  then  within  the 
state." 

Jurisdiction  to  exact  a  license  fee,  therefore,  depends  upon  the 
place  where  the  licensed  act  is  done.  Thus  a  license  fee  may  be 
exacted  from  a  foreigner  for  making  a  sale  within  the  state;  ^^* 
for  operating  a  railroad  within  the  state;  ^^^  or  for  using  sleeping- 
cars  within  the  state.^^^  So  an  excise  tax  may  be  laid  upon  the 
payment  of  a  dividend  to  a  nonresident  shareholder/^^  or  upon 
the  receipt  of  insurance  premiums  from  residents  of  the  state  ;^®' 
and  such  a  tax  may  be  laid  upon  the  performance  within  the  state 
of  a  contract  of  sale  made  in  anotheV  state.^^^ 

Though  the  international  jurisdiction  of  a  state  to  levy  an  excise 
tax  is  complete,  its  exercise  may  often  be  limited  by  the  Constitu- 
tion of  the  United  States.^^^  A  consideration  of  such  limitations 
is,  however,  beyond  the  scope  of  the  present  article. 

VTII.   Inheritance  Tax 

One  of  the  most  important  privileges  granted  by  the  law  is  that 
of  succeeding  to  the  property  of  a  deceased  person. .  Since  at  the 
moment  before  death  the  successor  has  no  interest  whatever  in 
the  property,  and  the  moment  after  death  an  interest  has  vested 
in  him,  there  must  have  been  the  creation  or  shifting  of  a  legal 
interest,  not  the  continuance  of  a  preexisting  one;  and  this  re- 
quires an  act  of  the  law.  For  furnishing  this  law  of  succession, 
the  sovereign  may  levy  an  excise  tax,  or,  as  it  is  often  called,  a 
death  duty."« 

"»  Harrison  v.  Vicksburg,  3  Sm.  &  M.  (Miss.)  581  (1844);  People  v.  Reardon,  184 
N.  Y.  431,  77  N.  E.  970  (1906). 

190  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217  (1891). 

"1  Pullman  Southern  Car  Co.  v.  Gaines,  3  Tenn.  Ch.  587  (1877). 

192  Oliver  v.  Washington  Mills,  11  Allen  (Mass.)  268  (1865). 

1"  Equitable  Life  Society  v.  Pennsylvania,  238  U.  S.  143  (1915). 

»»*  Shriver  v.  Pittsburg,  66  Pa.  446  (1870). 

"*  See,  for  instance,  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196  (1885); 
Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S.  333  (1914). 

*•*  Kochersperger  v.  Drake,  167  HI.  122,  47  N.  E.  321  (1897). 
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In  England,^"  these  taxes  are  of  two  sorts.  There  is  a  duty 
laid  upon  the  succession,  called  in  one  act  a  legacy  duty,  in  the 
later  act  a  succession  duty.  There  is  also  a  duty  laid  upon  the 
administration  of  the  estate,  called  formerly  a  probate  duty,  and 
in  the  later  act  an  estate  duty. 

In  America,  in  general,  there  is  no  duty  laid  upon  administra- 
tion of  estates;  but  the  succession  is  very  generally  taxed,  usually 
under  the  name  of  an  inheritance  tax,  but  sometimes,  as  in  New 
York,  under  the  name  of  a  transfer  tax. 

The  inheritance  of  land  passes  and  can  only  pass  in  accordance 
with  the  law  of  the  situs;  and  the  sovereign  of  the  situs  alone  per- 
forms a  service  for  which  an  excise  tax  may  be  exacted.  It  is  there- 
fore universally  held  that  no  inheritance  tax  can  be  laid  upon  the 
transfer  of  land  outside  the  territorial  limits  of  the  taxing  state.^^* 
On  aU  immovable  property  within  the  state  the  inheritance  tax 
may  be  laid,^^^  including  equitable  interests  in  such  property.^"'' 
In  the  case  of  mortgaged  land,  a  tax  may  be  laid  upon  the  transfer 
of  interest  of  either  mortgagor  or  mortgagee,  assessed  at  the  value 
of  the  interest  only. ^°^ 

For  the  purpose  of  this  discussion  "land"  means  immovables, 
irrespective  of  the  view  taken  of  them  by  the  land  law  of  the  situs; 
and  includes  a  chattel  real.  Thus  where  an  estate  for  joint  lives 
in  EngUsh  land  passed  to  the  executor,  upon  the  death  of  the 
foreign  owner,  legacy  duty  was  held  to  be  due  upon  it  in  England.^"^ 

Where  a  will  directs  that  land  be  sold  and  the  proceeds  held  as 
a  trust  fund,  equity  for  some  purposes  regards  the  land  as  con- 
verted into  personalty.  Where  a  will  contains  such  a  direction 
as  to  foreign  land,  may  the  inheritance  be  taxed  at  the  domicile, 

"^  For  an  admirable  monograph  on  the  EngUsh  law  on  this  topic,  see  Dicey, 
CoNPLicT  OF  Laws,  2  ed.,  746-71. 

^9*  Westerfeldt's  Succession,  122  La.  836,  48  So.  281  (1909);  In  re  Swift,  137  N.  Y. 
77,  32  N.  E.  1096  (1893);  Lorillard  v.  People,  6  Dem.  (N.  Y.)  268  (1887);  Common- 
wealth V.  Coleman,  52  Pa.  468  (1866);  Drayton's  Appeal,  61  Pa.  172  (1869);  Bittinger's 
Estate,  129  Pa.  338,  18  Atl.  132  (1889). 

'»  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  881  (1908);  Matter  of  Burden, 
47  Misc.  329,  95  N.  Y.  Supp.  972  (1905). 

^'*°  Kinney  v.  Treasurer  &  Receiver  General,  207  Mass.  368,  93  N.  E.  586  (191 1). 

*"  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  881  (1908);  Kinney  v.  Treasurer 
&  Receiver  General,  207  Mass.  368,  93  N.  E.  586  (191 1).  But  in  Hatfield's  Estate, 
43  Pa.  Co.  Ct.  510  (1915),  it  was  held  that  an  inheritance  tax  cannot  be  levied  on  a 
mortgage  of  land  within  the  state  belonging  to  a  nonresident. 

«»  Chatfield  v.  Berchtoldt,  L.  R.  7  Ch.  192  (1872). 
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on  the  ground  that  as  personalty  it  passes  by  the  law  of  the  domicile? 
In  most  jurisdictions  it  is  held  that  no  tax  may  be  laid  on  the  land; 
the  reason  usually  given  being  that  the  doctrine  of  equitable  con- 
version prevails  only  in  equity,  while  the  levying  of  a  tax  is  a  legal, 
not  an  equitable,  process.^"^  This  reason  is  perhaps  suflScient;  but 
it  W9uld  be  enough  to  say  that  the  doctrine  of  equitable  conver- 
sion, though  it  treats  the  land  as  personalty,  does  not  and  cannot 
make  it  any  the  less  immovable,  and  does  not  and  cannot  in  any 
way  affect  its  transfer  by  the  law  of  the  situs. 

In  Pennsylvania,  however,  a  different  view  has  been  taken. 
The  equitable  conversion  of  foreign  land  of  a  Pennsylvania  de- 
cedent by  a  direction  that  the  executor  sell  and  pay  over  the  pro- 
ceeds makes  the  inheritance  taxable  in  Pennsylvania.^''^  While  a 
mere  power  given  to  the  executor  to  sell  the  foreign  land  does  not 
equitably  convert  it,  so  as  to  make  it  liable  to  tax  at  the  domicile,^"* 
if  the  executor  is  directed  to  sell  the  land  and  out  of  the  proceeds  to 
pay  debts  or  legacies,  it  is  held  that  an  inheritance  tax  may  be 
exacted  at  the  domicile  of  the  decedent  ^°^  unless  it  becomes  un- 
necessary to  exercise  the  power  because  the  personal  property  is 
sufficient.^"'  Conversely  where  such  directions  as  to  Pennsylvania 
land  are  given  in  a  foreign  will  no  inheritance  tax  can  be  collected 
in  Pennsylvania.^"^  No  satisfactory  reason  for  this  exceptional 
doctrine  has  been  offered. 

Even  in  Pennsylvania  this  doctrine  is  confined  to  cases  where 
the  sale  was  directed  for  the  payment  of  debts  or  legacies,  or  at 
least  for  some  use  within  the  state.  When  the  will  directed  the  ex- 
ecutor to  sell  foreign  land  and  invest  the  proceeds  in  another  state, 
to  be  held  as  a  trust  fund,  the  court  held  that  the  transfer  could 
not  be  taxed  in  Pennsylvania.^"^ 

^"^  Connell  v.  Crosby,  210  111.  380,  71  N.  E.  350  (1904);  McCurdy  :;.  McCurdy, 
197  Mass.  248,  83  N.  E.  881  (1908);  Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096 

(1893). 

20*  Miller's  Estate,  182  Pa.  157,  37  Atl.  1000  (1897);  Dalrymple's  Estate,  215  Pa. 
367,  64  Atl.  554  (1906). 

*"*  Drayton's  Appeal,  61  Pa.  172  (1869). 

*"•  Miller  v.  Commonwealth,  iii  Pa.  321,  2  Atl.  492  (1885);  Williamson's  Estate, 
153  Pa.  508,  26  Atl.  246  (1893);  Vanuxern's  Estate,  212  Pa.  315,  61  Atl.  876  (1905). 

2"^  Marr's  Estate,  240  Pa.  38,  87  Atl.  621  (1913);  Crozer's  Estate,  253  Pa.  15, 
loi  Atl.  801  (1916). 

*°'  In  re  Shoenberger,  221  Pa.  112,  70  Atl.  579  (1908);  Lamberton's  Estate,  40  Pa. 
Super.  Ct.  548  (1909). 

209  Hale's  Estate,  161  Pa.  181,  28  Atl.  1071  (1894) 
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In  the  case  of  inheritance  from  a  partner,  the  transferred  interest 
in  land  held  by  the  firm  is  regarded  as  personalty;  the  inheritance 
is  therefore  taxable  at  the  domicile  of  the  deceased  partner,  although 
the  land  is  in  another  jurisdiction.^^"  This  is  not,  properly  speak- 
ing, a  case  of  equitable  conversion.  The  legal  ownership  of  the 
land  is  really  held  on  a  dry  trust  for  the  unincorporated  associa- 
tion; and  the  real  interest  of  the  partner  is  to  an  unascertained 
balance,  which  is  in  truth  a  personal  interest. 

It  is  within  the  power  of  a  sovereign  to  tax  the  succession  to 
chattels  within  his  territory,  and  this  is  done  by  most  of  the  in- 
heritance tax  laws  in  this  country;  the  succession  to  chattels  within 
the  state  is  taxable  although  the  deceased  died  domiciled  else- 
where.^^^  And  this  is  true  also  of  the  English  succession  duty.^^^ 
In  order  for  the  succession  to  pass  by  the  law  of  the  situs  the  prop- 
erty must  be  within  the  jurisdiction  at  the  moment  of  the  owner's 
death;  property  of  a  decedent  domiciled  abroad  which  is  brought 
into  the  state  and  there,  for  whatever  reason,  given  to  the  executor 
after  the  death  cannot  be  taxed. ^^^ 

The  principles  already  examined  as  to  the  situs  of  things  apply 
to  the  inheritance  tax;  thus  bonds,  notes,  and  deposits  of  money 
within  the  state,  belonging  to  a  foreign  decedent,  are  taxable.^^^ 
Stock  in  corporations  chartered  in  the  state,^^^  and  of  national 

2i»  Forbes  v.  Steven,  L.  R.  10  Eq.  178  (1870)5^^6  Stokes,  62  L.  T.  R.  176  (1890). 

*"  Western  Assurance  Co.  v.  Halliday,  127  Fed.  830  (1903);  People  v.  Griffith, 
245  111.  532,  92  N.  E.  313  (1910);  State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82  (1889);- 
Dixon  V.  Russell,  78  N.  J.  L.  296,  73  Atl.  51  (1909).  See,  however,  under  an  earlier  act, 
Neilson  v.  Russell,  76  N.  J.  L.  655,  71  Atl,  286  (1908);  Matter  of  Swift,  137  N.  Y.  77, 
32  N.  E.  1096  (1893);  Matter  of  Romaine,  127  N.  Y.  80,  27  N.  E.  759  (1891).  See, 
however,  under  an  earlier  act,  Matter  of  Euston,  113  N.  Y.  174,  21  N.  E.  87  {1889); 
Matter  of  Embury,  19  App.  Div.  214,  45  N.  Y.  Supp.  881  (1897);  Alvany  v.  Powell, 
2  Jones  Eq.  (55  N.  C.)  51  (1854);  In  re  Speers,  4  Ohio  N.  P.  238  (1897);  Common- 
wealth V.  Smith,  5  Pa.  St.  142  (1847);  Lewis's  Estate,  203  Pa.  211,  52  Atl.  205  (1902). 
"Not  a  convincing  authority."  Brown,  J.,  in  Schoenberger's  Estate,  221  Pa.  112, 
70  Atl.  579  (1908). 

212  Attorney-General  v.  Campbell,  L.  R.  5  H.  L.  524  (1872). 

"»  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  881  (1908);  Attorney-General 
V.  Forbes,  2  CI.  &  F.  48  (1834);  Hay  v.  Fairhe,  i  Russ.  117  (1826);  Arnold  v.  Arnold, 
2  Myl.  &  Cr.  256  (1836). 

*"  Hoyt  V.  Keegan,  167  N.  W.  521  (la.)  (1918);  In  re  Rogers,  149  Mich.  305,  112 
N.  W.  931  (1907);  Matter  of  Houdayer,  150  N.  Y.  37,  44  N.  E.  718  (1896);  Matter  of 
Burden,  47  N.  Y.  Misc.  329,  95  N.  Y.  Supp.  972  (1905). 

""  People  V.  Griffith,  245  111.  532,  92  N.  E.  313  (1910);  Greves  v.  Shaw,  173  Mass. 
205,  S3  N.  E.  372  (1899);  Gardiner  v.  Carter,  74  N.  H.  507,  69  Atl.  939  (1908);  Dixon 


628  HARVARD  LAW  REVIEW 

banks  located  in  the  state,^^^  are  taxable,  though  the  decedent  was 
nonresident;  and  a  tax  on  a  share  of  a  deceased  nonresident 
partner  may  be  levied  where  the  business  was  carried  on,  that 
being  its  business  situs.^"  On  the  other  hand,  where  a  seat  in  the 
stock  exchange  is  regarded  as  intangible  property  having  a  busi- 
ness situs,  a  seat  in  the  New  York  exchange  belonging  to  a  non- 
resident who  at  the  time  of  his  death  had  ceased  to  carry  on 
business  in  New  York  was  held  not  taxable.^^^  Stock  in  a  foreign 
corporation,  however,  belonging  to  a  nonresident  decedent  is  not 
taxable,  though  the  certificate  was  in  the  state  at  the  owner's 
death.219 

For  this  purpose  a  chose  in  action  is  regarded  as  situated  with 
the  creditor;  and  a  debt  due  from  a  resident  debtor  to  a  non- 
resident decedent  is  therefore  not  subject  to  the  inheritance  tax.^^" 

While  the  power  to  levy  the  tax  at  the  situs  of  the  property  is 
clear,  the  legislature .  does  not  necessarily  impose  a  tax  which 
would  lie  upon  all  property  within  the  jurisdiction.  The  English 
legacy  duty  (dififering  in  this  respect  from  the  later  succession 
duty)  was  held  not  to  be  payable  out  of  property  within  the  juris- 
diction belonging  to  a  nonresident  decedent,^^  and  the  same  in- 
terpretation has  been  placed  upon  the  federal  inheritance  tax.^ 

While,  as  has  been  said,  the  sovereign  of  the  situs  has  entire 

V.  Russell,  78  N.  J.  L.  296,  73  Atl.  51  (1909);  Matter  of  Bronson,  150  N.  Y.  i,  44  N.  E. 
707  (1896);  Matter  of  Fitch,  39  App.  Div.  609,  57  N.  Y.  Supp.  786  (1899);  Matter 
of  Leavitt,  4  N.  Y.  Supp.  179  (1889);  Small's  Estate,  151  Pa.  i,  25  Atl.  23  (1892). 

""  Greves  v.  Shaw,  173  Mass.  205,  53  N.  E.  372  (1899);  Matter  of  Gushing,  40 
N.  Y.  Misc.  505,  82  N.  Y.  Supp.  795  (1903). 

2"  Stamp  Duties  Commissioner  v.  Salting,  [1907]  A.  G.  449. 

"*  In  re  Ogden's  Estate  (Misc.),  170  N.  Y.  Supp.  630  (1918). 

«9  Matter  of  James,  144  N.  Y.  6,  38  N.  E.  961  (1894);  and  see  People  v.  GriflSth, 
245  111.  532,  92  N.  E.  313  (1910). 

=«"»  Allen  V.  Philadelphia  Sav.  Fund  Soc,  i  Fed.  Gas.  234,  14  Phila.  408,  7  W.  N.  G. 
231  (1879);  Kintzing  v.  Hutchinson,  Fed.  Gas.  No.  7,834,  7  W.  N.  G.  226  (1877); 
Gilbertson  v.  Oliver,  129  la.  568,  105  N.  W.  1002  (1906);  Matter  of  Gordon,  186  N.  Y. 
471,  79  N.  E.  722  (1906);  Matter  of  Horn,  39  N.  Y.  Misc.  133,  78  N.  Y.  Supp.  979 
(1902);  Orcutt's  Appeal,  97  Pa.  179  (1881);  Del  Busto's  Estate,  6  Pa.  Go.  Gt.  289 
(1888).  See,  however,  Alexander's  Estate,  3  Glark  (Pa.),  87,  4  Pa.  L.  J.  448  (1845). 
Contra,  In  re  Gonunercial  Bank,  L.  R.  5  Gh.  314  (1870);  Attorney-General  v.  Newman, 
I  Ont.  L.  R.  511  (1901). 

^^  Thomson  v.  Advocate-General,  12  Gl.  &  F.  i  (1842);  Wallace  v.  Attorney-General, 
L.  R.  I  Gh.  I  (1865);  In  re  Bruce,  2  Gr.  &  J.  436  (1832). 

^  Eidman  v.  Martinez,  184  U.  S.  578  (1902);  Ruckgaber  v.  Moore,  104  Fed.  947 
(1900). 
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control  over  personal  property  as  well  as  land  there,  and  extends 
the  privilege  of  succession  to  it,  nevertheless,  as  will  be  seen,  almost 
every  common-law  state  does  in  fact  regulate  the  succession  of 
personal  property  situated  within  it  by  the  rules  of  succession 
which  prevail  at  the  domicile  of  the  decedent.  The  sovereign  of 
the  domicile,  therefore,  as  well  as  the  sovereign  of  situs  extends  to 
the  successor  the  privilege  of  taking  the  property,  since  in  order 
to  take  he  must  secure  a  provision  to  that  effect  in  the  laws  of 
the  domicUe.  As  was  said  by  Mr.  Justice  Holmes  in  Bullen  v. 
Wisconsin :  ^^ 

*'  The  power  to  tax  is  not  limited  in  the  same  way  as  the  power  to  affect 
the  transfer  of  property.  If  this  fund  had  passed  by  intestate  succession 
it  would  be  recognized  that  by  the  traditions  of  our  law  the  property  is 
regarded  as  a  universitas  the  succession  to  which  is  incident  to  the  suc- 
cession to  the  persona  of  the  deceased.  As  the  States  where  the  property 
is  situated,  if  governed  by  the  common  law,  generally  recognize  the 
law  of  the  domicile  as  determining  the  succession,  it  may  be  said  that,  in 
a  practical  sense  at  least,  the  law  of  the  domicile  is  needed  to  establish 
the  inheritance.  Therefore  the  inheritance  may  be  taxed  at  the  place 
of  domicile." 

It  follows  that  the  succession  to  all  personal  property,  wherever 
situated,  may  be  taxed  at  the  domicile  of  the  decedent;  ^^  and 
this  is  usually  done,^^"  This  includes  the  taxation  there  of  all 
debts  due  to  the  deceased,  even  those  secured  by  mortgage  of 
foreign  land.^^^ 

In  a  few  states  it  is  held  that  the  act  does  not  extend  to  the 
taxation  of  foreign  chattels;  the  operation  of  the  act  being  re- 


*^  240  U.  S.  625,  631  (1916). 

^  Keeney  v.  New  York,  222  U.  S.  525  (1912). 

^*  Carpenter  v.  Pennsylvania,  17  How.  (U.  S.)  456  (1854);  Eidman  v.  Martinez, 
184  U.  S.  578  (1902);  Gallup's  Appeal,  76  Conn.  617,  57  Atl.  699  (1904);  Hopkins' 
Appeal,  77  Conn.  644,  60  Atl.  657  (1905);  Frothingham  v.  Shaw,  175  Mass.  59,  55 
N.  E.  623  (1899);  Mann  v.  Carter,  74  N.  H.  345,  68  Atl.  130  (1907);  Hartman's  Case, 
70  N.  J.  Eq.  664,  62  Atl.  560  (1905);  Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096 
(1893);  Matter  of  Merriam,  141  N.  Y.  479,  36  N.  E.  505  (1894);  Matter  of  Dingman, 
66  App.  Div.  228,  72  N.  Y.  Supp.  694  (1901);  In  re  Short's  Estate,  16  Pa.  63  (1851); 
Stanton's  Estate,  3  Pa.  Dist.  371  (1894);  Estate  of  Bullen,  143  Wis.  512,  128  N.  W. 
109  (1910);  In  re  Ewin,  i  Cr.  &  J.  151  (1830);  In  re  Coales,  7  M.  &  W.  390  (1841); 
Attorney-General  v.  Napier,  6  Ex.  217  (1851). 

22"  Matter  of  Corning,  3  N.  Y.  Misc.  160,  23  N.  Y.  Supp.  285  (1893);  Stanton's 
Estate,  3  Pa.  Dist.  371  (1894);  In  re  Howard,  80  Vt.  489,  68  Atl.  513  (1907). 
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stricted  to  the  chattels  of  the  deceased  resident  situated  within 
the  state,  together  with  his  intangible  property .^^^ 

Whatever  view  may  be  taken  of  a  transfer  by  inheritance,  other 
kinds  of  taxable  transfers  cannot  be  taxed  outside  the  state  of 
situs.  Thus,  a  transfer  by  a  gift  causa  mortis,  which  is  commonly 
covered  by  an  inheritance  tax  law,  is  governed,  as  will  be  seen,  by 
the  law  of  the  situs;  and  there  is  no  possible  ground  for  taxing 
the  transfer  at  the  domicile  of  the  decedent.  The  same  thing  would 
be  true  in  the  case  of  an  appointment  by  will  under  a  power 
which  derives  no  force  from  the  inheritance  law  of  the  person 
exercising  the  power.  Thus  in  Matter  of  Fearing,^^  where  a  power 
of  appointment  over  property  outside  New  York  was  exercised  by 
a  New  York  will,  the  appointment  was  held  not  to  be  taxable  in 
New  York.  In  that  case  the  power  was  created  in  a  New  York 
will,  and  the  transfer  under  that  will  might  therefore  have  been 
taxable  in  New  York  but  for  the  fact  that  the  creation  of  the 
power  antedated  the  first  inheritance  tax  law. 

It  would  seem  that  a  tax  could  not  be  imposed  at  the  domicile 
upon  chattels  situated  in  a  state  which  does  not  accept  the  com- 
mon-law doctrine,  but  disposes  of  all  chattels  situated  in  the  state, 
upon  the  death  of  the  owner,  according  to  its  own  inheritance  laws. 
As  to  such  chattels  the  law  of  the  domicile  grants  no  privilege  to 
the  successor,  and  it  must  therefore  be  beyond  the  power  of  the 
domicile  to  exact  a  tax  from  him. 

This  principle  was  applied  in  a  slightly  different  case.  In  Matter 
of  Cummings  ^^  a,  decedent  left  personal  property  in  New  York 
and  in  California.  The  California  court  of  probate  found  the  de- 
ceased domiciled  in  that  state,  and  distributed  the  assets  found 
there  according  to  the  California  law.  The  New  York  court  found 
that  the  deceased  died  domiciled  in  New  York ;  but  in  assessing  the 
New  York  inheritance  tax  it  was  held  that  the  California  assets 
could  not  be  included.  The  reason  is  obvious;  that  in  obtaining 
those  assets  the  distributees  had  derived  no  help  from  the  law  of 
New  York. 

Since  an  inheritance  tax  may  be  laid  upon  all  tangible  and  much 

^^  Weaver  v.  State,  no  la.  328,  81  N.  W.  603  (1900);  State  v.  Brevard,  Phil.  Eq. 
(62  N.  C.)  141  (1867);  Re  Joyslin,  76  Vt.  88,  56  Atl.  281  (1903). 
228  200  N.  Y.  340,  90  N.  E.  956  (191 1). 
«9  63  N.  Y.  Misc.  621,  118  N.  Y.  Supp.  684  (1909). 
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intangible  property  in  two  states,  the  result  is  a  double  burden  of 
taxation;  to  which  is  now  added  an  additional  federal  tax.  This 
triple  burden  is,  however,  quite  within  the  law.^"  The  burden  is 
often  ameliorated  by  allowing  a  deduction  of  debts  and  of  other 
taxes,  and  by  a  marshaUing  of  assets  so  as  to  diminish  one  of  the 
taxes;  but  such  provisions  are  beyond  the  scope  of  this  article.^^ 

A  state  which  is  neither  the  domicile  of  the  decedent  nor  the 
situs  of  any  of  his  property  extends  no  privilege  to  the  successor, 
and  cannot  tax  the  succession.^^ 

It  has  already  been  seen  that  an  estate  under  administration  is 
situated  in  the  court  by  which  it  is  being  administered.  If  a  bene- 
fidary  of  such  an  estate  should  die  pending  its  administration,  an 
inheritance  tax  upon  his  succession  is  leviable  in  the  state  where 
the  estate  is  being  administered ;  ^  and  on  the  other  hand  such  a 
tax  is  not  assessable  at  the  domicile  of  the  decedent  beneficiary,^^ 
except  in  a  state  which  lays  the  tax  upon  the  foreign  property  of 
a  domiciled  decedent.^^  Nor  will  the  presence  of  bona  notahilia 
within  a  state  suffice  to  support  a  tax  on  the  succession  to  a  legatee; 
for  the  interest  of  the  beneficiary  of  the  estate  is  not  an  interest 
in  specific  chattels,  but  in  the  distribution  of  the  balance  after  the 
payment  of  debts  and  charges.^® 

Where  a  trust  estate  has  its  situs  within  a  certain  jurisdiction, 
and  a  beneficial  interest  in  the  estate  is  transferred  at  the  death  of 
an  owner  of  it,  an  inheritance  tax  is  payable  at  the  place  of  ad- 
ministration of  the  trust.^^    To  use  the  language  of  Jessel,  M.  R., 

**"  Frothingham  v.  Shaw,  175  Mass.  59,  55  N.  E.  623  (1899). 

^^  For  examples  of  such  proceedings,  see  Tilford  v.  Dickinson,  79  N.  J.  L.  302, 
75  Atl.  574  (1910);  Matter  of  Ramsdill,  190  N.  Y.  492,  83  N.  E.  584  (1908);  Matter 
of  McEwan,  51  N.  Y.  Misc.  455,  loi  N.  Y.  Supp.  733  (1906);  Matter  of  Grosvenor, 
124  App.  Div.  331,  108  N.  Y.  Supp.  926  (1908). 

^^  Matter  of  Bentley,  31  N.  Y.  Misc.  656,  66  N.  Y.  Supp.  95  (1900);  Matter  of 
Bishop,  82  App.  Div.  112,  81  N.  Y.  Supp.  474  (1903);  Matter  of  HiUman,  116  App. 
Div.  186,  loi  N.  Y.  Supp.  640  (1906);  State  v.  Brim,  4  Jones  Eq.  (57  N.  C.)  300 
(1858);  Hood's  Estate,  21  Pa.  106  (1853). 

^  Matter  of  Clinch,  180  N.  Y.  300,  73  N.  E.  35  (1905);  Weaver's  Estate,  4  Pa.  Dist. 
260  (189s). 

^  Matter  of  Thomas,  3  N.  Y.  Misc.  388,  24  N.  Y.  Supp.  713  (1893). 

^  Milliken's  Estate,  206  Pa.  149,  55  Atl.  853  (1903). 

*"  Matter  of  Lord,  iii  App.  Div.  152,  97  N.  Y.  Supp.  553  (1906),  affirmed  186 
N.  Y.  549,  79  N.  E.  mo  (1906);  Lyall  v.  Lyall,  L.  R.  15  Eq.  i  (1872). 

*"  Matter  of  Lord,  in  App.  Div.  152,  97  N.  Y.  Supp.  553  (1906),  affirmed  186  N.  Y. 
549,  79  N.  E.  I  no  (1906);  Commonwealth  v.  Kuhn,  18  Phila.  403,  2  Pa.  Co.  Ct. 
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in  In  re  Cigala, ^^  this  is  because  "you  cannot  get  it  .  .  .  except  by 
an  action  in  England.  That  is  the  true  test;  in  order  to  recover 
the  property  you  must  come  to  England."  The  proper  place  to 
claim  an  interest  in  trust  property  is  at  the  seat  of  the  trust.  Just 
what  is  meant  by  the  seat  of  the  trust  cannot  here  be  considered. 
It  is  not  necessarily  the  domicile  of  the  trustee.^® 

That  the  interest  in  the  trust  fund  was  transferred  as  the  result 
of  the  exercise  of  a  power  of  appointment  does  not  alter  the  case; 
the  transfer  is  taxable  at  the  seat  of  the  trust.^*° 

In  a  state  which  levies  an  inheritance  at  the  domicile  of  the  de- 
cedent upon  all  personal  property,  the  interest  of  a  domiciled  de- 
cedent in  a  foreign  trust  fund  is  of  course  taxable.^^^ 

The  British  probate  duty  was  levied  upon  all  property  which 
should  come  to  an  EngUsh  court  to  be  administered.  The  right  of 
administration  depends  upon  the  situation  of  the  property  within 
the  jurisdiction  at  the  moment  of  the  decedent's  death;  no  probate 
duty  could  be  levied  upon  property  brought  into  the  jurisdiction 
after  the  death,  even  though  it  was  brought  in  to  be  administered 
there.^  Probate  duty  was,  however,  due  on  everything  within 
the  jurisdiction  at  the  death  of  the  decedent  which  should  be  ad- 
ministered there.  This  covers  not  only  ordinary  chattels,  but 
bonds  of  foreign  governments  ^^  and  certificates  of  stock  in  foreign 
corporations,^**  since  they  are  marketable  securities  within  the 
kingdom,  transferable  there;  shares  in  English  companies ;^^^  and 
an  undivided  share  in  the  residue  of  an  English  estate  not  yet 
administered,  though  that  estate  consisted  largely  of  foreign 
property .^^^     Furthermore,  since  administration  may  be  granted 

248  (1886);  Attorney-General  v.  Campbell,  L.  R.  5  H.  L.  524  (1872);  In  re  Cigala, 
7  Ch.  D.  3SI  (1878);  In  re  Badart's  Trusts,  L.  R.  10  Eq.  288  (1870);  Lyall  v.  Lyall, 
L.  R.  IS  Eq.  I  (1872);  Re  Smith's  Trusts,  10  L.  T.  R.  598  (1864). 

«8  7  Ch.  D.  351  (1878). 

239  Douglas  County  v.  Kountze,  84  Neb.  506,  121  N.  W.  593  (1909). 

2*"^  Matter  of  Lord,  in  App.  Div.  152,  97  N.  Y.  Supp.  553  (1906),  affirmed  186 
N.  Y.  549,  79  N.  E.  mo  (1906);  Re  WaUop's  Trusts,  i  De  G.,  J.  &  S.  656  (1864); 
In  re  Lovelace,  4  De  G.  &  J.  340  (1859). 

2«  Lines's  Estate,  155  Pa.  378,  26  Atl.  728  (1893). 

2«  Attorney-General  v.  Hope,  2  CI.  &  F.  84  (1834);  Attorney-General  v.  Dimond, 
I  Cr.&  J.  356(1831). 

^  Attorney-General  v.  Bouwens,  4  M.  &  W.  171  (1838). 

2«  Stem  V.  Queen,  [1896]  i  Q.  B.  211. 

*^5  New  York  Breweries  Co.  v.  Attorney-General,  [1899]  A.  C.  62. 

"■"^  Sudeley  v.  Attorney-General,  [1897]  A.  C.  11. 
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at  the  domicile  of  a  debtor  to  the  deceased,  probate  duty  is  due  if 
a  debtor  to  the  deceased  is  domiciled  within  the  kingdom.^*^ 

The  British  Estate  Duty,  created  by  a  later  act,  covers  all  cases 
where  a  probate  duty  may  be  exacted,  and  other  cases  where  a 
succession  duty  may  be  levied.  In  its  former  quahty  its  jurisdic- 
tion is  identical  with  that  of  the  probate  duty. 

Joseph  H.  Beale. 
Harvard  Law  School, 
Cambridge,  Mass. 


**^  Commissioners  of  Stamps  v.  Hope,  [1891]  A.  C.  476. 


634  HARVARD  LAW  REVIEW 


INDIRECT   ENCROACHMENT   ON  FEDERAL 

AUTHORITY  BY   THE   TAXING  POWERS 

OF   THE   STATES.!    VII 

II.    Regulations  of  Interstate  Commerce  (conclttded) 

2.  Taxes  not  Discriminating  Against  Interstate  Commerce  {conQhided) 

C.   Taxes  on  Acts,  Occupations  or  Income  (concluded) 

II.    Taxes  on  Net  Income  ''As  Sitch^' 

IT  has  already  been  disclosed  that  at  the  October,  191 7,  Term 
the  Supreme  Court  in  United  States  Glue  Co.  v.  Oak  Creek  * 
sanctioned  the  inclusion  of  income  from  interstate  commerce  in  a 
general  state  income  tax  measured  by  net  income  from  all  sources. 
The  difference  "between  a  tax  measured  by  gross  receipts  and  one 
measured  by  net  income"  was  said  to  afford  "a  convenient  and 
workable  basis  of  distinction  between  a  direct  and  immediate  bur- 
den upon  the  business  affected  and  a  charge  that  is  only  indirect 
and  incidental."  ^ 

The  United  States  Glue  Company  was  a  domestic  corporation; 
and  in  propounding  and  answering  the  question  to  be  decided,  Mr. 
Justice  Pitney  included  that  fact.  After  summarizing  the  provi- 
sions of  the  statute  and  their  appUcation  to  the  plaintiff,  he  said: 

"Stated  concisely,  the  question  is  whether  a  State,  in  levying  a  gen- 
eral income  tax  upon  the  gains  and  profits  of  a  domestic  corporation, 
may  include  in  the  computation  the  net  income  derived  from  trans- 
actions in  interstate  commerce  without  contravening  the  commerce 
clause  of  the  Constitution  of  the  United  States."  * 

And  the  answer  is  stated  as  follows: 

"And  so  we  hold  that  the  Wisconsin  income  tax  law,  as  applied  to 
the  plaintiff  in  the  case  before  us,  cannot  be  deemed  to  be  so  direct  a 

'  For  preceding  instalments  of  this  discussion  see  31  Harv.  L.  Rev.  321-72  (Jan- 
uary, 1918);  Ibid.,  572-618  (February,  1918);  Ibid.,  721-78  (March,  1918);  Ibid., 
932-53  (May,  1918);  32  Harv.  L.  Rev.  234-65  (January,  1919);  and  Ibid.,  374-416 
(February,  19 19). 

^  247  U.  S.  321,  38  Sup.  Ct.  Rep.  499  (1918). 

»  247  U.  S.  321,  328,  38  Sup.  Ct.  Rep.  499  (1918). 

*  Ibid.,  326. 
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burden  upon  plaintiff's  interstate  business  as  to  amount  to  an  uncon- 
stitutional interference  with  or  regulation  of  commerce  among  the 
States.  It  was  measured  not  by  the  gross  receipts,  but  by  the  net  pro- 
ceeds from  this  part  of  plaintiff's  business,  along  with  a  like  imposition 
upon  its  income  derived  from  other  sources,  and  in  the  same  way  that 
other  corporations  doing  business  within  the  State  are  taxed  upon  that 
proportion  of  their  income  derived  from  business  transacted  and  prop- 
erty located  within  the  State,  whatever  the  nature  of  their  business."  * 

These  portions  of  the  opinion,  taken  alone,  would  confine  the 
decision  to  the  point  that  a  domestic  corporation,  engaged  in  both 
local  and  interstate  commerce,  cannot  exclude  interstate  income 
from  a  tax  on  net  income  from  all  kinds  of  business  which  is  im- 
posed equally  on  other  corporations  doing  business  in  the  state. 
This  was  as  far  as  the  court  had  to  go  to  dispose  of  the  contro- 
versy before  it.  It  was  not  called  upon  to  say  whether  the  result 
would  have  been  the  same  in  the  case  of  an  individual,  a  partner- 
ship or  a  foreign  corporation  or  of  a  business  that  was  exclusively 
interstate.  It  might,  however,  have  narrowed  its  decision  still 
further,  as  we  shall  see  later.^ 

While  the  decision  involved  a  domestic  corporation  and  the 
court  confined  the  case  to  such  a  corporation,  there  is  no  intima-^ 
tion  in  the  opinion  that  an  individual  or  partnership  or  foreign  cor- 
poration would  have  occupied  a  more  favorable  position.  Indeed, 
there  are  hints  to  the  contrary.  It  is  thought  important  to  men- 
tion that  the  plaintiff  was  taxed  "in  the  same  way  that  other  cor- 
porations doing  business  within  the  State  are  taxed,  .  .  .  whatever 
the  nature  of  their  business."  ^  The  incidence  of  a  similar  burden 
on  other  corporations  is  one  of  the  reasons  why  this  corporation 
cannot  complain.  The  reasonable  inference  is  that  the  court,  in 
seeming  in  part  of  the  opinion  to  confine  the  decision  to  the  kind 

*  247  U.  S.  321,  328,  38  Sup.  Ct.  Rep.  329  (1918). 

«  Infra,  page  643-45. 

^  247  U.  S.  321,  329,  38  Sup.  Ct.  Rep.  499  (1918).  This  statement  as  to  other 
corporations  is  not  literally  true,  for,  as  we  have  seen  from  Northwestern  Life  In- 
surance Co.  V.  Wisconsin,  247  U.  S.  132,  38  Sup.  Ct.  Rep.  444  (1918),  32  Harv.  L. 
Rev.  4o8_/.,  a  gross  receipts  tax  was  levied  on  insurance  companies  in  lieu  of  all 
other  taxes  except  those  on  real  estate.  Public  utilities  are  also  excluded  from  the 
provisions  of  the  income  tax  law  and  subjected  to  ad  valorem  assessment  (note  34, 
infra).  These  exceptions,  however,  do  not  appear  important,  since  the  other  methods 
of  assessment  are  regarded  as  imposing  burdens  substantially  equivalent  to  those 
which  would  result  from  subjection  to  the  income  tax. 
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of  corporation  that  was  before  it,  does  not  mean  to  suggest  any 
such  distinction  between  foreign  and  domestic  corporations  as  ap- 
pears to  be  made  in  dealing  with  excises  measured  by  total  capital 
stock.*  And  that  the  opinion  is  not  confined  to  corporations  is 
apparent  from  another  paragraph  in  which  reference  is  made  to 
^'persons."  After  distinguishing  a  tax  on  gross  receipts  from  one 
on  net  income,  Mr.  Justice  Pitney  says  of  the  latter: 

"Such  a  tax,  when  imposed  upon  net  incomes  from  whatever  source 
arising,  is  but  a  method  of  distributing  the  cost  of  government,  like  a 
tax  upon  property,  or  upon  franchises  treated  as  property;  and  if  there 
be  no  discrimination  against  interstate  commerce,  either  in  the  admeas- 
urement of  the  tax  or  in  the  means  adopted  for  enforcing  it,  it  con- 
stitutes one  of  the  ordinary  and  general  burdens  of  government,  from 
which  persons  and  corporations  otherwise  subject  to  the  jurisdiction  of 
the  States  are  not  exempted  by  the  Federal  Constitution  because  they 
happen  to  be  engaged  in  commerce  among  the  States."  ' 

The  quahfying  phrase  "otherwise  subject  to  the  jurisdiction  of 
the  state"  opens  the  door  to  the  inquiry  whether  a  foreign  cor- 
poration engaged  exclusively  in  interstate  commerce  could  be  taxed 
on  its  net  income  earned  within  the  state.  Such  corporations  are 
"subject  to  the  jurisdiction  of  the  state"  from  the  standpoint  of 
service  of  judicial  process,^**  and  taxation  of  property."    But  they 

*  Compare  Looney  v.  Crane  Co.,  245  U.  S.  178,  38  Sup.  Ct.  Rep.  85  (1917),  31 
Harv.  L.  Rev.  600-18,  with  Kansas  City,  M.  &  B.  R.  R.  Co.  v.  Stiles,  242  U.  S.  iii, 
37  Sup.  Ct.  Rep.  58  (1916),  31  Harv.  L.  Rev.  599-600.  See  also  33  Poutical  Science 
Quarterly,  557,  note  i. 

•  247  U.  S.  321,  329,  38  Sup.  Ct.  Rep.  499  (1918). 

.  "  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  579,  34  Sup.  Ct.  Rep.  944 
(1914). 

"  This  does  not  appear  to  have  been  established  by  explicit  decision,  but  the  many 
cases  holding  that  foreign  corporations  engaged  partly  in  interstate  commerce  are 
not  entitled  to  exemption  from  property  taxation  convey  no  hint  that  the  result 
would  be  different  if  the  business  in  which  the  property  was  employed  was  exclusively 
interstate.  In  St.  Louis  v.  Wiggins  Ferry  Co.,  11  Wall.  (78  U.  S.)  423  (1871),  the  only 
reason  given  for  holding  that  the  property  of  a  foreign  corporation  engaged  exclu- 
sively in  interstate  commerce  was  not  taxable  in  St.  Louis  was  that  the  property  had 
no  taxable  situs  there.  In  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  17  Sup. 
Ct.  Rep.  532  (1897),  in  which  Kentucky  was  allowed  to  tax  the  Kentucky  part  of  an 
interstate  bridge  owned  by  a  Kentucky  corporation,  it  appeared  from  the  statement 
of  facts  that  lUinois  had  assessed  that  part  of  the  bridge  which  lay  within  its  borders. 
In  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  206,  5  Sup.  Ct.  Rep.  826 
(1885),  Mr.  Justice  Field  declared:  "It  is  true  that  the  property  of  corporations  en- 
gaged in  foreign  or  interstate  commerce,  as  well  as  the  property  of  corporations 
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axe  not  subject  to  the  jurisdiction  so  as  to  be  liable  to  a  privilege 
tax  on  the  conduct  of  their  business,^^  or  to  certain  police  require- 
ments set  forth  as  a  condition  on  bringing  suit  in  the  state  courts.^' 
Are  they  so  subject  to  the  jurisdiction  as  to  be  hable  to  a  tax  on 
their  net  income?  Mr.  Justice  Pitney  plainly  intimates  that  they 
are.  A  tax  on  net  income,  he  says,  is  "like  a  tax  upon  property,  or 
upon  franchises  treated  as  property."  It  is  "but  a  method  of  dis- 
tributing the  cost  of  government";  it  "constitutes  one  of  the  or- 
dinary and  general  burdens  of  government."  If  the  property  of 
those  engaged  exclusively  in  interstate  commerce  is  not  exempt 
from  state  taxation,  there  is  no  reason  to  accord  them  immunity 
from  a  tax  on  their  net  income,  which  is  "but  a  method  of  dis- 
tributing the  cost  of  government,  like  a  tax  upon  property."  The 
important  thing  in  the  mind  of  the  court  seems  to  be  the  gener- 
ality of  the  burden,  with  the  consequent  impossibility  of  discrim- 
ination against  interstate  commerce. 

The  result  of  this  venture  at  mind-reading  coincides  with  the 
analysis  previously  given  of  state  taxes  on  property  assessed  by 
capitalizing  the  income  earned  from  its  use.  To  repeat  Mr.  Car- 
ter's concession  in  his  brief  for  the  companies  in  the  Ohio  Express 
cases: 

"Inasmuch  as  the  existence  of  the  States  is  necessary  to  the  existence 
of  interstate  commerce,  that  ordinary  system  of  taxation  which  is 

engaged  in  other  business,  is  subject  to  State  taxation,  provided  always  it  be  within 
the  jurisdiction  of  the  State."  As  the  case  before  the  court  involved  a  foreign  cor- 
poration engaged  exclusively  in  interstate  commerce,  it  is  fair  to  presiune  that  the 
dictum  above  quoted  was  uttered  with  such  a  corporation  in  mind.  In  Old  Dominion 
Steamship  Co.  v.  Virginia,  198  U.  S.  299,  25  Sup.  Ct.  Rep.  686  (1905),  the  inference 
from  the  statement  of  facts  is  that  the  tug  "  Germania,"  which  was  one  of  the  vessels 
of  a  foreign  corporation  held  taxable  in  Virginia,  was  engaged  exclusively  in  inter- 
state commerce,  though  this  fact  is  not  mentioned  in  the  opinion.  Property  owned 
by  a  foreign  corporation  and  employed  exclusively  in  work  for  the  United  States 
government  is  taxable.  ^  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  362,  32  Sup. 
Ct.  Rep.  499  (191 2).  The  conclusion  is  irresistible  that  the  many  declarations  that 
property  is  not  exempt  from  state  taxation  because  it  is  employed  in  interstate  com- 
merce are  intended  to  apply  to  property  of  foreign  corporations  engaged  exclusively 
in  that  commerce. 

^  Cheney  Brothers  Co.  v.  Massachusetts,  246  U.  S.  147,  38  Sup.  Ct.  Rep.  295 
(1918);  York  Manufacturing  Co.  v.  Colley,  247  U.  S.  21,  38  Sup.  Ct.  Rep.  430  (1918). 

"  International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91,  30  Sup.  Ct.  Rep.  481  (1910); 
International  Text  Book  Co.  v.  Lynch,  218  U.  S.  664,  31  Sup.  Ct.  Rep.  225  (1910); 
Buck  Stove  Co.  v.  Vickers,  226  U.  S.  205,  33  Sup.  Ct.  Rep.  41  (191 2);  Sioux  Remedy 
Co.  V.  Cope,  23s  U.  S.  197,  35  Sup.  Ct.  Rep.  57  (1914). 
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necessary  to  the  existence  of  the  States,  namely,  taxation  upon  all 
property  within  them,  must  be  permitted,  and  the  property  employed 
in  interstate  commerce  is  not  to  be  exempted.  .  .  .  Were  it  not  sub- 
ject to  taxation  in  this  form  the  effect  would  be  to  confer  upon  it  an 
affirmative  advantage  equivalent  to  a  pecuniary  bounty  equal  to  the 
afmount  of  the  tax  from  which  it  is  exempted,"  ^* 

With  the  advent  of  general  state- wide  income  taxes,  the  "ordi- 
nary system  of  taxation  which  is  necessary  to  the  existence  of  the 
states"  is  no  longer  confined  to  property  taxation.  The  income 
tax  has  come  to  constitute  one  of  the  "ordinary  and  general"  bur- 
dens of  government.  Reason  and  psychology  combine  to  warrant 
the  expectation  that  the  Supreme  Court  will  not  exclude  foreign 
corporations  engaged  exclusively  in  interstate  commerce  from  the 
"corporations  otherwise  subject  to  the  jurisdiction  of  the  states" 
with  respect  to  taxes  on  net  incomes.^^ 

It  seems  safe,  therefore,  to  state  the  principle  of  the  Oak  Creek 
case  by  saying  that  a  general  state-wide  tax  on  net  income  is  not 
"an  unconstitutional  interference  with  or  regulation  of  commerce 
among  the  states"  by  reason  of  the  inclusion  of  net  income  from 

"  This  passage  is  quoted  more  at  length  in  32  Harv.  L.  Rev.  261. 

"  This  position  is  taken  by  the  supreme  court  of  Wisconsin  in  Superior  v.  Allouez 
Bay  Dock  Co.,  166  Wis.  76,  80,  164  N.  W.  362  (1917),  in  which  Chief  Justice  Winslow 
says: 

"It  must  be  admitted  that  the  defendant's  income  arose  entirely  from  interstate 
commerce  business.  ...  Is  the  levying  of  an  income  tax  measured  by  the  income 
so  derived  a  burden  upon  interstate  commerce? 

"The  question  is  not  free  from  difficulty,  but  we  think  it  must  be  answered  in  the 
negative.  Income  taxation  is  not  taxation  of  property,  but  is  more  nearly  akin  to 
taxes  levied  upon  privileges  or  occupations.  Its  amount  may  be  measured  by  the 
receipts  of  the  business,  but  it  is  not  in  any  true  sense  a  tax  upon  the  business  itself. 
The  subject  is  covered,  as  it  seems  to  us,  by  the  decisions  of  this  court  in  United 
States  Glue  Co.  v.  Oak  Creek,  161  Wis.  211,  153  N.  W.  241,  and  Northwestern  Mut. 
L.  Ins.  Co.  v.  State,  163  Wis.  484,  155  N.  W.  609,  158  N.  W.  328,  and  the  cases  therein 
cited." 

.  The  cases  relied  on  do  not  involve  concerns  whose  business  was  exclusively  inter- 
state, so  the  declaration  in  the  Superior  case  is  no  more  than  the  assertion  that  this 
does  not  seem  material  to  the  court.  Moreover,  the  decision  in  the  Superior  case 
that  those  engaged  exclusively  in  interstate  commerce  may  be  constitutionally  sub- 
jected to  a  tax  on  their  net  income  was  a  declaration  on  a  moot  point,  because  the 
case  held  that  the  defendant  was  exempted  from  income  taxation,  for  the  reason  that 
the  property  from  which  the  income  was  derived  was  railroad  property,  and  the 
complainant  was  therefore  entitled  to  the  benefit  of  the  provision  in  the  Income  Tax 
Law  which  exempts  "incomes  derived  from  property  and  privileges  by  persons  now 
required  by  law  to  pay  taxes  or  license  fees  directly  into  the  treasury  of  the  state  in 
lieu  of  taxes"  (166  Wis.  76,  81). 
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interstate  commerce.  The  court  emphasizes  the  point  that,  in  the 
absence  of  discrimination,  the  effect  of  such  a  tax  on  interstate 
commerce  is  "indirect"  and  therefore  constitutionally  innocuous. 
It  regards  this  effect  as  identical  with  the  effect  on  exports  of  the 
federal  net  income  tax  on  income  from  an  exporting  business. 
Two  weeks  earlier  in  Peck  ^  Co.  v.  Lowe  ^^  the  court  had  held  that 
it  was  not  a  tax  on  exports  to  tax  the  net  income  of  an  exporting 
business.    In  the  opinion  Mr.  Justice  Van  Devanter  had  said: 

"The  tax  in  question  is  unlike  any  of  those  heretofore  condemned. 
It  is  not  laid  on  articles  in  course  of  exportation,  or  on  anything  which 
inherently  or  by  the  usages  of  commerce  is  embraced  in  exportation  or 
any  of  its  processes.  On  the  contrary,  it  is  an  income  tax  laid  generally 
on  net  incomes.  ...  It  is  both  nominally  and  actually  a  general  tax. 
.  .  .  There  is  no  discrimination.  At  most,  exportation  is  affected  only 
indirectly  and  remotely.  The  tax  is  levied  after  exportation  is  com- 
pleted, after  all  expenses  are  paid  and  losses  adjusted,  and  after  the 
recipient  of  the  income  is  free  to  use  it  as  he  chooses.  Thus  what  is 
taxed  —  the  net  income  —  is  as  far  removed  from  the  exportation  as 
are  articles  intended  for  export  before  the  exportation  begins."  ^^ 

This  passage  was  paraphrased  by  Mr.  Justice  Pitney  in  the  Oak 
Creek  case,  prefatory  to  pointing  out  the  distinction  between  the 
measures  of  gross  and  of  net  income  and  to  minimizing  the  deter- 
rent effect  on  interstate  commerce  of  the  latter,  since  a  tax  on  net 
profits  "does  not  arise  at  all  unless  a  gain  is  shown  over  and  above 
expenses  and  losses,  and  the  tax  cannot  be  heavy  unless  the  profits 
are  large."  ^^ 

We  may  take  it  for  granted,  then,  that  the  legal  character  of  the 
recipient  and  the  nature  of  the  business  in  which  the  recipient  is 
engaged  are  immaterial  elements  in  considering  the  constitution- 
ality of  a  state-wide,  all-inclusive  general  tax  on  net  income  from 
business  done  within  the  state.  The  recipient  may  be  an  indi- 
vidual, a  partnership,  a  domestic  or  a  foreign  corporation.  The 
business  may  be  exclusively  interstate.  But  the  tax  must  be  gen- 
eral, and  the  measure  must  probably  be  net,  and  not  gross,  income, 
with  the  possible  qualification  that  some  latitude  will  be  allowed 
the  states  in  prescribing  what  are  permissible  deductions  by  way 

"  247  U.  S.  165,  38  Sup.  Ct.  Rep.  432  (1918). 

»^  247  U.  S.  165,  174-75,  38  Sup.  Ct.  Rep.  432  (1918). 

"  247  U.  S.  321,  329,  38  Sup.  Ct.  Rep.  499  (1918). 
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of  interest  on  indebtedness,  expenses,  etc.,  in  assessing  the  taxable 
net  income.  The  statement  that  the  legal  character  of  the  recip- 
ient and  the  source  of  the  income  are  not  significant  is  not  meant 
to  preclude  further  inquiry  into  the  taxabiUty  of  income  from 
extra-state  business  or  from  interest  or  other  compensation  paid 
by  the  national  government.  In  determining  the  constitutionaHty 
of  state  taxation  of  such  income,  the  legal  status  of  the  recipient  is 
likely  to  be  of  controlling  importance.^^ 

It  is  doubtless  a  wholly  moot  question  whether  a  general  state 
tax  on  gross  income  would  pass  muster  with  the  Supreme  Court. 
No  such  tax  is  likely  to  be  levied.  It  would  bear  most  unequally 
on  different  individuals  and  different  enterprises.  This  considera- 
tion will  probably  always  receive  more  weight  from  legislators  than 
that  which  will  be  given  to  the  opposing  element  that  in  some  in- 
stances volume  of  transactions  bears  a  closer  relation  to  the  cost 
of  governmental  supervision  than  does  the  balance  at  the  end  of 
the  fiscal  year.  Such  exceptional  instances  may  be  taken  care  of 
by  gross-income  taxes  in  lieu  of  other  taxes.  If,  however,  a  state 
should  seek  to  impose  a  general  tax  on  gross  income,  it  will  have 
to  reckon  with  Mr.  Justice  Pitney's  opinion  in  the  Oak  Creek  case, 
which  plainly  discountenances  the  inclusion  of  receipts  from  inter- 
state commerce  in  such  a  tax.  No  actual  decision,  however,  pre- 
cludes such  inclusion.  All  of  the  gross  income  taxes  that  have 
been  declared  unconstitutional  have  been  levies  on  selected  enter- 
prises. So  far  as  words  go,  a  general  tax  on  gross  income  can  be 
called  "but  a  method  of  distributing  the  cost  of  government,"  as 
readily  as  can  a  general  tax  on  net  income.  And  there  is  an  in- 
dication in  Mr.  Justice  Bradley's  opinion  in  Philadelphia  &•  South- 
ern Mail  5.  S.  Co.  v.  Pennsylvania  ^°  that  in  1887  the  Supreme  Court 
was  inchned  to  think  that  a  general  state  income  tax  could  levy 
on  receipts  from  interstate  commerce,  even  though  the  measure  of 
the  tax  was  gross,  rather  than  net,  income. 

This  opinion  is  referred  to  by  Mr.  Justice  Pitney  in  the  Oak 
Creek  case,  in  which  he  quotes  Mr.  Justice  Bradley  as  saying: 

"The  corporate  franchises,  the  property,  the  business,  the  income  of 
corporations  created  by  a  state  may  undoubtedly  be  taxed  by  the 
state;  but  in  imposing  such  taxes  care  should  be  taken  not  to  interfere 

"  See  infra,  pages  649  ff. 

«o  122  U.  S.  326,  7  Sup.  Ct.  Rep.  1118  (1887). 
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with  or  hamper,  directly  or  by  indirection,  interstate  or  foreign  com- 
merce, or  any  other  matter  exclusively  within  the  jurisdiction  of  the 
Federal  government."  ^^ 

Previously  Mr.  Justice  Pitney  says  that  the  subject  of  considera- 
tion in  the  Philadelphia  case  was  "the  distinction  between  direct 
and  indirect  burdens,  with  particular  reference  to  a  comparison 
between  a  tax  upon  the  gross  returns  of  carriers  in  interstate  com- 
merce and  a  general  income  tax  imposed  upon  all  inhabitants 
incidentally  affecting  carriers  engaged  in  such  commerce.  .  .  ."^^ 
From  this  Mr.  Justice  Pitney  proceeds  to  point  out  "the  correct 
line  of  distinction,"  as  illustrated  in  Crew  Levick  Co.  v.  Pennsyl- 
vania'^^ and  Peck  b°  Co.  v.  Lowe.^ 

Between  these  two  cases  there  was  a  double  distinction.  One 
involved  a  tax  on  gross  receipts  imposed  on  selected  enterprises; 
the  other,  a  tax  on  net  income  imposed  generally  on  all  enter- 
prises and  individuals.  When  Mr.  Justice  Bradley  made  "partic- 
ular reference  to  a  comparison  between  a  tax  upon  the  gross  re- 
turns of  carriers  engaged  in  interstate  commerce  and  a  general 
income  tax  imposed  on  all  inhabitants,"  ^^  he  appears  to  have  had 
in  mind  only  the  distinction  between  generality  and  partiality. 
There  is  no  indication  that  he  thought  it  material  whether  a  gen- 
eral income  tax  was  on  gross,  or  on  net,  income.  The  pertinent 
paragraph  of  his  opinion  is  the  one  immediately  preceding  that 
from  which  Mr.  Justice  Pitney  quotes.  After  saying  that  "there 
is  another  point,  however,  which  may  properly  deserve  some  con- 
sideration," Mr.  Justice  Bradley  continues: 

"Can  the  tax  in  this  case  be  regarded  as  an  income  tax?  And,  if  it 
can,  does  that  make  any  difference  as  to  its  constitutionality?  We  do 
not  think  that  it  can  properly  be  regarded  as  an  income  tax.  It  is  not 
a  general  tax  on  the  incomes  of  all  the  inhabitants  of  the  state,  but  a 
special  tax  on  transportation  companies.  Conceding,  however,  that  an 
income  tax  may  be  imposed  on  certain  classes  in  the  community,  dis- 
tinguished by  the  character  of  their  occupations,  this  is  not  an  income 
tax  on  the  class  to  which  it  refers,  but  a  tax  on  their  receipts  for  trans- 

^*  122  U.  S.  326,  345,  7  Sup.  Ct.  Rep.  1118  (1887);  quoted  in  247  U.  S.  321,  327, 
38  Sup.  Ct.  Rep.  499  (1918). 
^  247  U.  S.  321,  327,  38  Sup.  Ct.  Rep.  499  (1918). 
^  24s  U.  S.  292,  38  Sup.  Ct.  Rep.  126  (1917),  32  Harv.  L.  Rev.  409  ff. 
^  Note  16,  supra. 
®  Note  23,  supra. 
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portation  only.  Many  of  the  companies  included  in  it  may,  and  im- 
doubtedly  do,  have  incomes  from  other  sources,  such  as  rents  of  houses, 
wharves,  stores,  and  water  power,  and  interest  on  moneyed  investments. 
...  It  is  unnecessary,  therefore,  to  discuss  the  question  which  would 
arise  if  the  tax  were  properly  a  tax  on  income.  It  is  clearly  not  such, 
but  a  tax  on  transportation  only."  ^ 

Here  obviously  Mr.  Justice  Bradley  regards  generality  as  the 
only  essential  of  a  tax  "properly  a  tax  on  income."  He  lays  no 
foundation  for  the  distinction  between  gross  and  net  income  reHed 
on  by  Mr.  Justice  Pitney  in  sustaining  the  Wisconsin  income  tax. 
Nor  was  it  necessary  to  draw  such  a  distinction  in  the  Oak  Creek 
case,  since  the  generaUty  of  the  tax  there  involved  would  have 
differentiated  it  from  all  taxes  previously  declared  invaHd.  Had 
the  court  been  inclined  to  narrow  its  decision  as  much  as  possible, 
the  opinion  might  easily  have  declared  that,  since  the  Wisconsin 
tax  was  both  general  and  measured  by  net  income,  there  was  no 
bar  against  its  application  to  income  from  interstate  commerce, 
thereby  explicitly  leaving  open  for  future  determination  the  ques- 
tion whether  either  of  these  qualifications  in  the  absence  of  the 
other  would  entitle  the  law  to  the  same  approval.  But,  in  so  far 
as  the  opinion  rather  than  the  decision  is  to  be  looked  at  as  ex- 
pressing the  law  for  which  the  case  stands,  it  seems  necessary  to 
conclude  that  a  general  income  tax  on  gross  receipts  cannot  take 
toll  from  interstate  commerce. 

Such  gross  receipts  from  interstate  as  well  as  local  commerce 
may,  as  we  have  seen,^^  be  the  measure  of  a  tax  in  lieu  of  a  prop- 
erty tax,  provided  the  burden  thereby  imposed  is  not  substantially 
heavier  than  what  would  be  laid  by  the  ordinary  property  tax.  If 
this  is  true  of  gross-receipts  taxes  on  selected  corporations  or  enter- 
prises, it  must  also  be  true  of  a  general  tax  on  gross  receipts  in  lieu 
of  a  property  tax.  But  such  a  tax  is  not  likely  to  be  adopted  east 
or  west  of  Russia.  One  may  with  safety  follow  Henry  George  far 
enough  to  disapprove  of  relieving  real  estate  from  ad  valorem  taxes 
in  order  to  take  only  a  percentage  of  the  realized  gross  returns. 
And  though  we  may  anticipate  that,  in  many  states,  income  taxes 
will  soon  be  substituted  for  other  demands  on  chattels  as  well  as 
on  intangibles,  it  is  inconceivable  that  such  income  taxes  will  be 

»  122  U.  S.  326,  344-45,  7  Sup.  Ct.  Rep.  1118  (1887). 
"  32  Harv.  L.  Rev.  377-416. 
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guilty  of  the  inequalities  of  burden  that  would  ensue  from  allowing 
to  no  one  any  deduction  from  gross  receipts. 

This  brings  us  to  the  element  in  the  Wisconsin  income  tax  that 
the  Supreme  Court  did  not  mention.  Nothing  was  said  in  the 
opinion  in  the  Oak  Creek  case  about  the  extent  to  which  the  tax 
was  in  lieu  of  other  demands.  There  is  no  hint  that  a  state  has  to 
exempt  property  of  any  kind  in  order  to  include  receipts  from  in- 
terstate commerce  in  a  general  tax  on  net  incomes.  Yet  the  Su- 
preme Court  was  undoubtedly  aware  of  the  fact  that  the  Wisconsin 
tax  was  one  substantially  in  lieu  of  all  other  taxes  on  chattels  and 
intangibles.  In  Northwestern  Mutual  Life  Insurance  Co.  v.  Wis- 
consin ^^  the  opinion  of  Mr.  Justice  Day  quoted  a  statement  from 
the  Wisconsin  supreme  court  to  the  effect  that  the  Income  Tax  Law 
"marked  the  abandonment  of  the  attempt  to  levy  personal  prop- 
erty taxes  upon"  securities  and  credits.^^  Whether  it  was  called 
to  the  attention  of  the  Supreme  Court  that  Wisconsin  also  allowed 
taxes  on  chattels  to  be  deducted  from  the  assessment  of  the  in- 
come tax  does  not  appear;  but  such  was  the  case,^°  and  the  Supreme 
Court  would  hardly  have  neglected  to  inquire  about  it  had  it  been 
regarded  as  important.  The  general  nature  of  the  Wisconsin  tax 
was  thus  summarized  by  Chief  Justice  Winslow  of  the  Wisconsin 
supreme  court  in  an  opinion  rendered  in  191 2: 

"  By  the  present  law  it  is  quite  clear  that  personal  property  taxation 
is  for  all  practical  purposes  becoming  a  thing  of  the  past.  The  specific 
exemptions  of  all  money  and  credits  and  the  great  bulk  of  stocks  and 
bonds,  as  well  as  of  all  farm  machinery,  tools,  wearing  apparel,  and 
household  furniture  in  actual  use,  regardless  of  value,  goes  far  to  elimi- 
nate taxation  of  personal  property;  while  the  provision  that  he  who 
pays  personal  property  taxes  may  have  the  amount  so  paid  credited  on 
his  income  tax  for  the  year  seems  to  put  an  end  to  any  effective  taxation 
of  personal  property.  That  taxation  of  such  property  has  proven  a 
practical  failure  will  be  admitted  by  all  who  have  given  any  attention 
to  the  subject.  Doubtless  this  was  one  of  the  main  arguments  in  the 
legislative  mind  for  the  passage  of  the  present  act.  By  this  act  the 
legislature  has,  in  substance,  declared  that  the  state's  system  of  taxa- 
tion shall  be  changed  from  a  system  of  uniform  taxation  of  property 
(which  so  far  as  personal  property  is  concerned  has  proven  a  failure)  to 

^*  247  U.  S.  132,  38  Sup.  Ct.  Rep.  444  (1918). 

2'  247  U.  S.  132,  136,  38  Sup.  Ct.  Rep.  444  (1918). 

'°  Wisconsin  Stat.  (1915),  chap.  48  a,  §  1087  m-26. 
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a  system  which  shall  be  a  combination  of  two  ideas,  namely,  taxation 
of  persons  progressively,  according  to  ability  to  pay,  and  taxation  of 
real  property  uniformly,  according  to  value."  ^^ 

Thus  the  Wisconsin  tax  was  substantially  one  in  lieu  of  all 
other  taxes  except  those  on  real  estate.  Unlike  the  gross-receipts 
tax  on  insurance  companies  sustained  in  Northwestern  Mutual  Life 
Insurance  Co.  v.  Wisconsin,^"^  the  net-income  tax  included  the  in- 
come from  real  estate,^  so  that  the  economic  interest  in  land  was 
taxed  twice.  Such  a  double  burden  might  conceivably  have  raised 
a  question  under  the  commerce  clause  in  the  case  of  railroads  had 
they  been  subject  to  the  income  tax.  If  the  assessment  of  their 
real  estate  took  account  of  the  value  contributed  by  the  use  to 
which  it  was  put,  and  the  value  of  that  use  was  again  tapped  by 
an  income  tax,  there  would  be  some  basis  for  a  contention  that  the 
state  had  created  a  tax  system  whereby  interstate  carriers  were 
taxed  more  heavily  than  many  kinds  of  local  business.  In  Wis- 
consin, however,  railroads  are  not  subject  to  the  income  tax,  but 
are  assessed  by  the  ad  valorem  method  which  in  practice  gets  at 
the  "intangible"  value  contributed  by  the  income.'^  And  chattels 
and  intangibles  pay  but  one  tax.  The  Supreme  Court,  however, 
did  not  mention  this  element  in  the  situation  before  it.  It  would 
seem,  then,  that  it  means  to  allow  a  general  state  tax  on  net  in- 
comes to  take  toll  from  interstate  commerce,  even  though  the  tax 
is  in  addition  to  familiar  and  customary  levies  on  chattels  and 
choses  in  action.  This,  however,  is  the  inference  from  silence  and 
neglect,  and  not  from  anything  vocal.  Explicit  consideration  may 
move  the  court  to  a  different  conclusion. 

If  we  may  assume  that  a  state  is  determined  that  state  and  local 
governments  are  to  get  a  definite  amount  of  revenue,  the  question 
whether  a  general  income  tax  is  in  lieu  of  other  demands  does  not 
seem  of  great  importance.  Such  an  income  tax  is  pro  tanto  in  lieu 
of  other  demands,  whether  specific  property  is  exempted  or  not, 
since  it  necessarily  reduces  the  assessment  or  the  rate  of  levy  on 
other  sources  of  revenue.     Our  assumption  that  some  predeter- 

31  Income  Tax  Cases,  148  Wis.  456,  505-06,  134  N.  W.  673  (191 2). 

^  Note  28,  supra.  See  page  135  of  the  opinion.  See  also  Wisconsin  Stat.  (1915), 
chap.  SI,  §  51.32  (i)  (page  867). 

^  Wisconsin  Stat.  (191 5),  chap.  48  a,  §  1087  m-2.    2  (a). 

"  See  Superior  v.  AUouez  Bay  Dock  Co.,  note  15,  supra.  See  also  Wisconsin 
Stat.  (1915),  chap.  48  a,  §  1087  m-$  (2).,  and  chap.  51. 
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mined  amount  is  certain  to  be  raised  by  the  state,  whatever  the 
methods  adopted,  is  of  course  open  to  question.  The  actual  situa- 
tion may  be  one  in  which  an  income  tax  is  not  a  substitute  for 
other  demands,  but  is  the  only  feasible  method  of  obtaining  addi- 
tional revenue.  But  even  so,  if  the  income  tax  does  not  bear  more 
heavily  on  interstate  business  than  on  local  business,  there  seems 
to  be  no  controlling  reason  why  the  interstate  business  should  be 
held  inviolate,  whether  the  income  tax  is  supplementary  to,  or  in 
lieu  of,  other  taxes. 

The  opinion  of  the  Supreme  Court  in  United  States  Gliie  Co.  v. 
Oak  Creek  ^^  shakes  the  criticism  heretofore  ^^  passed  upon  Baldwin 
Tool  Works  V.  Blue,^"^  in  which  the  federal  district  court  for  the 
northern  district  of  West  Virginia  sustained  the  West  Virginia  ex- 
cise on  corporations.  Judge  Pritchard  supported  the  inclusion  of 
net  receipts  from  interstate  commerce  on  the  authority  of  the  de- 
cisions approving  the  assessment  of  railroad  property  by  capital- 
izing net  earnings, ^^  and  sanctioning  a  gross-receipts  tax  in  Heu  of 
others.^^    He  appears  to  minimize  the  issue  unduly  when  he  says: 

"While  the  statute  imposes  a  special  tax  in  addition  to  other  license 
taxes,  ascertained  in  some  instances  by  the  income  that  may  arise  in 
interstate  transactions,  nevertheless  this  is  not  a  tax  upon  interstate 
commerce,  nor  can  we  conceive  of  any  theory  upon  which  it  may  be 
properly  said  to  be  a  burden  upon  interstate  commerce."  ^^ 

Judge  Pritchard  evidently  proceeds  upon  the  familiar  and  some- 
what exploded  distinction  between  the  subject  and  the  measure  of 
the  tax,  when  he  argues  that  "the  fact  that  the  measure  of  that 
tax  may  be  determined  partly  from  the  business  of  an  interstate 
character  could  not  be  said  to  be  such  an  interference  with  inter- 
state commerce  as  to  render  the  act  unconstitutional."^*  He  does 
not  mention  Galveston,  H.  &"  S.  A.  Ry.  Co.  v.  Texas,'^^  nor  indicate 

^  Note  2,  supra. 

*•  31  Harv.  L.  Rev.  760-75.  In  making  this  criticism,  the  writer  proceeded  on  the 
assumption  that  there  was  no  distinction  between  an  excise  measured  by  net  earnings 
and  one  measured  by  gross  receipts. 

"  240  Fed.  202  (1916). 

"  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Backus,  154  U.  S.  439,  14  Sup.  Ct.  Rep. 
1 122  (1894). 

"  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  335,  32  Sup.  Ct.  Rep.  211 
(1912). 

*°  240  Fed.  202,  205  (1916).  "  Ibid.,  206. 

«  210  U.  S.  217,  28  Sup.  Ct.  Rep.  638  (1908),  32  Harv.  L.  Rev.  385/. 
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that  he  would  have  decided  differently  had  the  tax  been  measured 
by  gross,  rather  than  by  net,  income.  But  the  distinction  between 
the  two,  elaborated  and  relied  on  by  the  Supreme  Court  in  the 
Oak  Creek  case,  may  be  found  sufficient  to  support  the  West  Vir- 
ginia excise,  even  though  it  falls  only  on  corporations  and  is  in 
addition  to  other  demands. 

'  As  to  corporations  engaged  partly  in  local  business,  there  is  no 
question  of  taxability,  and  the  measure  of  the  tax  may  be  forgiven 
on  the  ground  of  its  indirect  effect  on  interstate  commerce  and  the 
remnant  of  arbitrar>^  power  over  domestic  corporations  and  over  the 
local  business  of  foreign  corporations.  Where  this  arbitrary  power 
has  thus  far  been  curbed,  the  complaint  was  against  the  extra- 
territorial incidence  of  the  tax.^^  In  view  of  the  decision  in  the 
Oak  Creek  case  that  a  general  tax  on  net  income  does  not  regulate 
interstate  commerce  by  including  income  from  that  commerce,  an 
excise  on  all  corporations  may  be  deemed  to  have  sufficient  gener- 
ality to  be  accorded  similar  recognition.  Some  weight,  however, 
should  be  given  to  the  probability  that  the  exemption  of  farmers, 
merchants  and  others  conducting  business  as  individuals  from 
burdens  borne  by  corporations  will  tend  to  reHeve  a  considerable 
proportion  of  local  business  from  demands  that  few  engaged  in 
interstate  commerce  will  escape.  Here  is  a  fighting  chance  for  the 
contention  that  an  income  tax  applicable  only  to  corporations 
must  by  and  large  bear  more  heavily  on  interstate  business  than 
on  local  business,  and  therefore  amounts  to  an  unconstitutional 
regulation  of  interstate  commerce. 

Foreign  corporations  engaged  exclusively  in  interstate  commerce 
have  still  a  stronger  ground  on  which  to  resist  the  West  Virginia 
tax.  For  anything  thus  far  decided,  such  corporations  would  seem 
still  to  have  the  shield  that  they  are  not  subject  to  an  excise  tax, 
no  matter  how  it  is  measured.  The  subject  selected  for  taxation 
has  long  been  regarded  as  immune  from  the  jurisdiction  of  the 
state.  If  the  Cheney  Brothers  Company  ^  and  the  York  Manu- 
facturing Company  *^  were  permitted  to  disregard  the  corporation 
laws  of  Massachusetts  and  of  Texas  respectively,  because  they 

•"  See  32  Harv.  L.  Rev.  384-417.  See  also  Henderson,  "The  Position  of  Foreign 
Corporations  in  American  Constitutional  Law,"  2  Harvard  Stxidies  in  Jurispru- 
dence, chapters  VII,  VIII,  and  IX. 

*•  Cheney  Brothers  Co.  v.  Massachusetts,  note  12,  supra. 

^  York  Manxifacturing  Co.  v.  Colley,  note  12,  supra. 
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were  foreign  corporations  engaged  exclusively  in  interstate  com- 
merce, it  would  seem  to  follow  that  they  and  those  like  them  are 
similarly  immune  from  West  Virginia's  excise  on  corporations.  It 
cannot  be  said  of  this  tax,  as  Mr.  Justice  Pitney  said  of  the  Wis- 
consin income  tax,  that  "such  a  tax,  when  imposed  upon  net 
incomes  from  whatever  source  arising,  is  but  a  method  of  distrib- 
uting the  cost  of  government,  like  a  tax  upon  property,  or  upon 
franchises  treated  as  property."  ^^  The  subject  taxed  is  not  in- 
come, but  doing  business  in  corporate  form.  The  tax  does  not  fall 
on  "net  incomes  from  whatever  source  arising,"  but  only  on  net 
incomes  arising  from  the  exercise  of  corporate  functions.  When 
those  functions  are  exclusively  interstate  commerce,  and  the  cor- 
poration is  foreign  rather  than  domestic,  a  tax  on  the  exercise  of 
those  functions  is  called  a  tax  "on  interstate  commerce  itself," 
and  therefore  without  the  fold  of  state  power. 

There  can  be  no  question  that  this  is  a  correct  statement  of  the 
law  to  be  induced  from  the  Supreme  Court  decisions  to  date. 
Whether  the  law  will  continue  as  it  now  is  does  not  admit  of  the 
same  confident  assertion.  If  we  assume  that  foreign  corporations 
engaged  exclusively  in  interstate  commerce  may  be  subjected  to  a 
gerieral  state  tax  on  net  income,^^  and  that  foreign  corporations 
engaged  in  combined  local  and  interstate  commerce  cannot  exclude 
interstate  income  from  a  state  excise  on  all  corporations  measured 
by  their  net  income  from  all  business  within  the  state,^^  there 
seems  no  reason  in  sense  or  in  economics  why  a  foreign  corporation 
engaged  exclusively  in  interstate  commerce  should  be  relieved  from 
an  excise  imposed  equally  on  all  corporations.  Their  interstate 
income  should  be  no  more  sacrosanct  than  is  that  of  the  foreign 
corporations  which  are  fortunate  or  unfortunate  enough  to  enjoy 
some  local  income  in  addition.  But  the  West  Virginia  statute  calls 
its  exactions  on  corporations  "an  annual  special  excise  tax  for  the 
privilege  of  carrying  on  or  doing  business  in  the  state  ";^^  and 
under  all  the  law  that  we  know  from  existing  cases  the  privilege 
of  carrying  on  interstate  commerce  alone  or  the  doing  of  interstate 
business  alone  is  not  a  taxable  subject.  West  Virginia  does  not 
impose  its  tax  "on  net  income"  received  by  corporations,  but  "on 

"  Cit.  supra,  note  9.  *^  See  supra,  pages  636-39. 

*^  See  supra,  pages  645-46. 

*'  The  West  Virginia  statute  is  quoted  more  at  length  in  31  Harv.  L.  Rev.  761. 
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the  privilege  of  carrying  on  .  .  .  business."  The  net  income  is 
the  "measure,"  and  not  the  "subject,"  of  the  tax.  Granting 
arguendo  that  the  net  income  of  all  corporations  from  whatever 
source  derived  is  a  proper  subject  of  state  taxation,  that  is  not 
the  legal  res  which  West  Virginia  has  named  as  the  object  of  its 
desire.  The  Supreme  Court  must  rewrite  the  West  Virginia  stat- 
ute in  order  to  escape  from  the  decisions  ^°  which  hold  that  inter- 
state commerce,  whether  done  by  individuals  or  by  corporations, 
is  not  a  legitimate  subject  of  state  taxation. 

The  court  has  consistently  declined  to  rewrite  statutes  or  ordi- 
nances imposing  specific  taxes  on  the  privilege  of  doing  any  business 
whatever,^^  even  though  the  identical  tax  might  be  imposed  on 
local  business  alone.^^  It  has,  however,  held  that  the  nominal 
subject  of  the  tax  was  not  the  actual  subject,  when  taxes  purport- 
ing to  be  on  the  privilege  of  a  foreign  corporation  to  engage  in 
local  business  have  been  discovered  to  be  substantially  taxes  on 
extra-state  property  of  the  corporation  because  measured  by  total 
capital  stock.^  The  developments  since  1910  show  the  waning  of 
the  once  controlling  influence  of  the  formal  distinction  between  the 
subject  and  the  measure  of  the  tax.  Unless  the  court  is  to  be  more 
zealous  to  discover  vice  than  virtue,  it  may  as  easily  hold  that  a 
tax  in  substance  laid  on  the  net  income  of  all  corporations  will  be 
dealt  with  as  such  a  tax,  in  spite  of  the  fact  that  it  is  called  by  the 
statute  an  annual  special  excise  for  the  privilege  of  carrying  on 
business. 

Precedent  for  such  action  is  not  wanting.  In  Postal  Telegraph 
Cable  Co.  v.  Adams, ^*  as  we  have  seen,  a  tax  described  by  the  statute 
as  a  privilege  tax  was  held  to  be  a  levy  on  the  property  of  the  com- 
pany and  therefore  a  valid  demand.  Similar  courtesies  have  been 
shown  to  other  taxes  found  to  be  in  lieu  of  property  taxes.^    If  a 

*"  Some  of  these  decisions  are  cited  in  32  Harv.  L.  Rev.  380,  note  34. 

"  Cases  cited  in  32  Harv.  L.  Rev.  411,  note  146. 

*2  Osbome  v.  Florida,  164  U.  S.  650,  17  Sup.  Ct.  Rep.  214  (1897).  See  infra,  pages 
669-70. 

"  31  Harv.  L.  Rev.  584-618,  considering  the  Western  Union  case  and  those  fol- 
lowing it. 

"  iSS  U.  S.  688,  15  Sup.  Ct.  Rep.  268  (1895);  32  Harv.  L.  Rev.  249. 

^  See  32  Harv.  L.  Rev.  389.  For  an  instance  of  judicial  rewriting  of  a  statute 
to  relieve  a  tax  of  the  charge  of  being  an  imposition  on  an  instrimientality  of  the 
federal  government,  see  Western  Union  Telegraph  Co.  v.  Massachusetts,  125  U.  S. 
530,  8  Sup.  Ct.  Rep.  961  (1888),  32  Harv.  L.  Rev.  239. 
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verbal  defect  was  forgiven  in  these  cases,  there  is  no  apparent  com- 
mon-sense reason  why  it  should  not  be  forgiven  in  West  Virginia's 
excise  on  corporations.  Once  it  is  granted  that  a  tax  on  the  net 
income  of  all  corporations  need  not  loose  its  hold  when  it  comes  to 
income  from  interstate  commerce,  even  though  such  income  is  all 
that  a  complaining  foreign  corporation  receives,  there  is  no  sub- 
stantial ground  for  sparing  such  income  because  the  tax  calls  itself 
an  excise  on  doing  business  rather  than  a  tax  "on  net  income  re- 
ceived by  corporations."  It  is  to  be  anticipated,  therefore,  that 
the  Supreme  Court,  if  it  determines  to  treat  a  tax  on  corporate 
income  in  the  same  way  that  it  regarded  Wisconsin's  tax  on  all  in- 
come, will  find  little  difficulty  in  taking  the  further  step  that  a  tax, 
though  formally  on  the  business  itself,  is  substantially  on  the  net 
income  from  that  business  and  is  therefore  entitled  to  the  same 
consideration  that  would  be  bestowed  on  a  tax  designated  as  one 
on  such  net  income. 

There  remains  for  consideration  the  bearing  of  the  commerce 
clause  on  complaints  of  the  vice  of  extra-territoriality  in  the  assess- 
ment of  an  income  tax.  It  has  already  been  suggested  that  the 
legal  status  of  the  recipient  of  income  may  be  a  factor  in  cases 
where  it  is  objected  that  a  state  has  levied  on  income  from  extra- 
state  sources  or  on  income  to  which  extra-state  activities  have  con- 
tributed. In  dealing  with  such  complaints  it  will  be  necessary  to 
determine  what  basis  or  bases  of  jurisdiction  underlie  the  imposi- 
tion of  income  taxes.  The  Western  Union  case  and  those  follow- 
ing it  estabUsh  that  the  taxation  of  foreign  corporations  engaged 
in  interstate  commerce  by  a  method  which  takes  account  of  extra- 
state  values  is  an  invalid  regulation  of  interstate  commerce  as  well 
as  a  denial  of  due  process  of  law.  This  doctrine  must  apply  to 
taxes  on  income  or  to  taxes  measured  by  income  as  forcibly  as  to 
taxes  measured  by  property.  Plainly  foreign  corporations  engaged 
wholly  or  partly  in  interstate  commerce  can  insist  that  extra-state 
income  as  well  as  extra-state  property  is  beyond  the  reach  of  the 
state  by  direct  or  indirect  action. 

What  can  be  done  with  foreign  corporations  engaged  exclusively 
in  local  business  does  not  fall  strictly  within  the  scope  of  this  study, 
although  the  cases  that  have  been  reviewed  are  the  ones  which  throw 
light  on  the  problem.    If  Horn  Silver  Mining  Co.  v.  New  York  ^ 

"  143  U.  S.  305,  12  Sup.  Ct.  Rep.  403  (1892). 
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is  still  law,  it  would  seem  that  such  foreign  corporations  may 
be  subjected  to  an  excise  measured  by  their  total  income  as 
readily  as  to  one  measured  by  their  total  capital  stock.  The  possi- 
bility of  the  early  demise  of  the  Horn  case  has  already  been  sug- 
gested.^^ Mr.  Henderson  in  his  admirable  study  of  The  Position 
of  Foreign  Corporations  in  American  Constitutional  Law^^  argues 
forcibly  for  the  view  that  the  decision  must  be  regarded  as  already 
abandoned.^^  This  is  a  legitimate  inference  from  the  opinion  of 
Mr.  Justice  Van  Devanter  in  International  Paper  Co.  v.  Massa- 
chusetts,^^ in  which  the  due-process  objections  to  an  excise  measured 
by  extra-territorial  values  appear  to  be  treated  as  entirely  inde- 
pendent of  the  commerce  clause.  The  opinion  of  Mr.  Justice 
Holmes  in  Equitable  Life  Assurance  Society  v.  Pennsylvania  ®^  may 
also  be  taken  as  an  impHed  obituary  of  the  Horn  case.  This  case 
sustained  a  tax  on  a  foreign  insurance  company  which  included  a 
percentage  of  premiums  paid  in  other  states  on  pohcies  on  the  lives 
of  residents  of  the  taxing  state,  notwithstanding  the  ruling  that 
such  premiums,  separately  considered,  afford  no  basis  for  a  tax  on 
a  company  that  has  ceased  to  solicit  business  or  to  collect  premi- 
ums in  the  taxing  state.^^  Though  the  Equitable  case  came  within 
the  doctrine  of  arbitrary  power  declared  in  the  Horn  case,  it  was 
not  put  on  that  ground  by  the  court.  Instead,  Mr.  Justice  Holmes 
pointed  out  that  many  incidents  of  the  contracts  insuring  the  lives 
of  residents  were  likely  to  be  attended  to  in  Pennyslvania,  such  as 
the  payment  of  dividends  and  the  adjustment  of  claims,  and  added : 

"It  is  not  imnatural  to  take  the  policy  holders  residing  in  the  State  as 
a  measure  without  going  into  nicer  if  not  impracticable  details.  Taxa- 
tion has  to  be  determined  by  general  principles,  and  it  seems  to  us 
impossible  to  say  that  the  rule  adopted  in  Pennsylvania  goes  beyond 
what  the  Constitution  allows."  ^ 

"  31  Harv.  L.  Rev.  613,  758,  759. 

**  Henderson,  "The  Position  of  Foreign  Coiporations  in  American  Constitutional 
Law,"  2  Harvakd  Stxtoies  in  Jurisprudence,  Cambridge,  Harvard  University 
Press,  1918. 

'*  For  a  statement  of  Mr.  Henderson's  argimient,  and  a  presentation  of  considera- 
tions against  its  validity  as  an  expression  of  the  present  state  of  the  law,  see  33  Polit- 
ical Science  Quarterly,  558-65.         ^°  246  U.  S.  135, 38  Sup.  Ct.  Rep.  292  (1918). 

"  238  U.  S.  143,  35  Sup.  Ct.  Rep.  829  (1915). 

*2  Provident  Savings  Life  Assurance  Society  v.  Kentucky,  239  U.  S.  103,  36  Sup. 
Ct.  Rep.  34  (1915). 

«  238  U.  S.  143,  147,  35  Sup.  Ct.  Rep.  829  (1915). 
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Here  is  a  pretty  plain  implication  that  an  excise  measured  by  pre- 
miums which  have  no  relation  whatever  to  the  taxing  state  would 
have  gone  beyond  what  the  Constitution  allows.  The  states,  there- 
fore, have  had  a  clear  warning  of  the  risks  they  run  in  seeking  to 
levy  on  the  extra-state  income  of  any  foreign  corporation. 

Such  taxation  of  extra-state  income  can  be  justified,  if  at  all, 
only  by  the  possession  of  some  power  over  the  recipient.  The 
income,  as  such,  is  not  taxable  by  a  state  which  has  no  other  rela- 
tion towards  it  than  that  of  covetousness.  It  is  at  best  exceed- 
ingly doubtful  whether  the  requisite  power  exists  over  any  foreign 
corporation.  As  to  domestic  corporations  the  case  is  not  so  clear. 
Such  corporations,  whatever  their  business,  may  be  subjected  to 
any  demand  exacted  as  a  price  for  the  privilege  of  coming  into 
being.^"*  Through  control  over  the  corporate  entity  en  ventre  sa 
mere,  the  state  may  accompUsh  indirectly  what  it  cannot  attain 
directly.  With  reserved  power  to  amend  or  repeal  the  corporate 
charter,  this  initial  arbitrary  power  may  possibly  be  transformed 
into  a  continuing  one.  But,  if  so,  it  must  be  exercised  as  an  asser- 
tion of  such  arbitrary  power,  or  else  find  adequate  justification  on 
independent  grounds.  This  appears  clearly  from  Mr.  Justice 
Harlan's  opinion  in  Louisville  6*  Jefersonville  Ferry  Co.  v.  Ken- 
tucky,^ in  which  it  was  held  a  taking  of  property  without  due 
process  of  law  to  include  in  the  valuation  of  the  Kentucky  fran- 
chise of  an  interstate  ferry  the  value  of  the  Indiana  franchise  of 
the  same  concern.  After  stating  the  conclusion  that  Kentucky 
cannot  in  effect  tax  the  incorporeal  hereditament  which  has  its 
situs  in  another  state,  Mr.  Justice  Harlan  continues: 

"This  view  is  not  met  by  the  suggestion  that  Kentucky  can  make  it 
a  condition  of  the  exercise  of  corporate  powers  under  its  authority  that 

"  Railroad  Co.  v.  Maryland,  21  Wall.  (U.  S.)  456  (1874),  31  Harv.  L.  Rev.  578; 
Ashley  v.  Ryan,  153  U.  S.  436,  14  Sup.  Ct.  Rep.  865  (1894),  31  Harv.  L.  Rev.  580; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Stiles,  242  U.  S.  iii,  37  Sup.  Ct.  Rep,  58  (1916), 
31  Harv.  L.  Rev.  599.  The  same  rule  is  assumed  to  apply  to  charter  requirements 
of  a  police  nature.  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  677,  16  Sup. 
Ct.  Rep.  714  (1896).  But  intimations  that  some  or  all  of  the  justices  have  doubts  as 
to  whether  charter  provisions  may  inevitably  be  enforced  under  all  future  circum- 
stances appear  in  Interstate  Consolidated  Street  Railway  Co.  v.  Massachusetts,  207 
U.  S.  79,  28  Sup.  Ct.  Rep.  26  (1907),  International  &  G.  N.  Ry.  Co.  v.  Anderson 
County,  246  U.  S.  424,  38  Sup.  Ct.  Rep.  370  (1918),  and  Detroit  United  Ry.  Co.  v. 
Detroit,  39  Sup.  Ct.  Rep.  151  (1919). 

«  188  U.  S.  385,  23  Sup.  Ct.  Rep.  463  (1903)- 
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the  tax  upon  the  franchise  granted  by  it  shall  be  measured  by  the  value 
of  all  its  property,  wherever  situated,  of  whatever  nature,  or  from 
whatever  source  derived.  It  is  a  sufficient  answer  to  this  suggestion  to 
say  that  no  such  condition  was  prescribed  in  the  charter  of  the  ferry 
company  when  it  was  granted  and  accepted.  Nor  does  the  taxing  statute 
in  question  make  it  a  condition  of  the  ferry  company's  continuing  to 
exercise  its  corporate  powers  that  it  shall  pay  a  tax  for  its  property 
having  a  situs  in  another  State.  There  is  no  suggestion  in  the  com- 
pany's charter  that  the  State  would  ever,  in  any  form,  tax  its  property 
having  a  situs  in  another  State.  We  express  no  opinion  as  to  the  valid- 
ity of  such  a  condition  if  it  had  been  inserted  in  the  company's  charter, 
or  if  it  were  now,  in  terms,  prescribed  by  any  statute.  We  decide  noth- 
ing more  than  it  is  not  competent  for  Kentucky,  tmder  the  charter 
granted  by  it,  and  under  the  Constitution  of  the  United  States,  to  tax 
the  franchise  which  its  corporation,  the  ferry  company,  lawfully  ac- 
quired from  Indiana,  and  which  franchise  or  incorporeal  hereditament 
has  its  situs,  for  purposes  of  taxation,  in  Indiana."  * 

Owing  to  this  disposition  of  the  case,  the  court  did  not  consider 
whether  the  tax  complained  of  was  an  unlawful  burden  on  inter- 
state commerce. 

Thus  the  court  leaves  open  the  question  whether  a  state  may 
tax  domestic  corporations  as  it  pleases,  provided  it  specifically 
bases  its  demand  on  its  control  over  the  continued  existence  of  the 
corporation.  This  question  was  left  open  also  by  Kansas  City, 
M.  &"  B.  R.  Co.  V.  Stiles,^''  which  was  careful  to  adduce  in  support 
of  an  excise  measured  by  total  capital  stock  the  fact  that  the  law 
was  in  force  when  the  corporation  begged  for  birth.®^  The  Supreme 
Court  is  still  free  to  apply  the  doctrine  of  the  Western  Union  case 
to  domestic  corporations  which  are  not  under  some  fairly  clear 
contractual  disability  to  object  to  the  demand  complained  of. 
Whether  it  will  do  so  is  still  uncertain.  WTiether  it  should  do  so 
is  a  question  on  which  disagreement  is  not  difficult.  In  the  opin- 
ion of  the  writer,  the  less  we  have  in  our  constitutional  law  of 
arbitrary  power  on  the  part  of  one  state  to  deal  as  it  will  with 
affairs  in  other  states,  the  better.    If  a  tax  is  not  constitutional  by 

»  188  U.  S.  38s,  23  Sup.  Ct.  Rep.  398  (1903).  "  Note  64,  supra. 

^  For  example,  the  passage  quoted  in  31  Harv.  L.  Rev.  599:  "The  raikoads  com- 
prising this  consolidation  entered  upon  it  with  the  ^labama  statute  before  them  and 
under  its  conditions,  and,  subject  to  constitutional  objections  as  to  its  enforcement, 
they  cannot  be  heard  to  complain  of  the  terms  under  which  they  voluntarily  invoked 
and  received  the  grant  of  corporate  existence  from  the  state  of  Alabama." 


INDIRECT  ENCROACHMENT  ON  FEDERAL  AUTHORITY    653 

reason  of  its  own  intrinsic  merit  or  absence  of  sufficient  demerit, 
there  is  something  artificial  and  unwholesome  in  making  it  con- 
stitutional by  endowing  a  state  with  a  club  which  it  may  brandish 
at  will.  A  tax  on  the  extra-state  income  of  a  domestic  corporation, 
if  not  good  as  an  exercise  of  the  taxing  power,  does  not,  as  an 
original  proposition,  present  a  strong  claim  for  recognition  as  an 
exercise  of  unlimited  power  over  corporate  creatures.  It  no  longer 
fits  the  facts  to  treat  the  grant  of  a  corporate  charter  as  a  bestowal 
of  gracious  favor  by  an  act  of  high  prerogative.  In  most  instances 
it  is  today  a  mere  record  of  a  situation  that  by  common  consent 
is  one  demanded  by  the  exigencies  of  normal  business  intercourse.^^ 
Even  if  it  is  held  that  a  state  is  subject  to  limitations  in  wield- 
ing the  taxing  power  by  way  of  the  amendment  of  corporate  char- 
ters, there  still  remains  the  question  whether  a  tax  on  the  total 
net  income  of  a  domestic  corporation  can  not  stand  on  its  own  legs. 
New  York,^°  Wisconsin,^^  Montana,^^  Connecticut  ^^  and  West 
Virginia  ^*  ask  domestic  corporations  to  pay  only  on  the  income 
earned  from  business  within  the  state,  or  on  the  proportion  of 
total  income  roughly  estimated  to  have  been  earned  within  the 
state.  Montana,  ex  abundantia-  cautelae  or  inspired  by  benevolence, 
excludes  income  from  interstate  commerce.  •  Missouri  ^^  and  Vir- 
ginia, ^^  however,  take  toll  from  all  income  no  matter  whence  de- 
rived. As  the  profits  from  local  or  interstate  commerce  in  other 
states  increase,  the  revenues  of  the  chartering  state  wax  corre- 
spondingly. A  historian  might  be  reminded  of  a  famous  tea  party, 
but  we  are  thinking  of  the  Constitution  that  followed  after. 
Should  the  fact  that  the  recipient  of  extra-state  income  is  a  domes- 
tic corporation  justify  a  tax  on  that  income?     If  such  income  is 

*'  For  elaboration  of  this  position,  to  which  the  writer  acknowledges  his  indebt- 
edness, see  Gerard  Carl  Henderson,  "The  Position  of  Foreign  Corporations  in 
American  Constitutional  Law,"  2  Harvard  Studies  in  Jurisprudence,  chap.  X. 
While  Mr.  Henderson  is  dealing  primarily  with  foreign  corporations,  his  analysis,  it 
is  submitted,  apphes  in  considerable  degree  to  domestic  corporations  as  well. 

^"  Laws  of  New  York  (1917),  chap.  726,  §  214.  See  note  91,  infra,  for  reference 
to  later  amendment. 

"  See  note  91,  infra. 

"  Laws  of  Montana  (1917),  chap.  79. 

™  Acts  of  1915,  chap.  292;  General- Statutes  of  Connecticut  (Revision  of  1918), 
chap.  73,  §§  1391,  1394. 

"  Acts  of  West  Virginia,  Second  Extraordinary  Session,  1915,  chap.  3. 

"  Laws  of  Missouri,  1917,  528.    S.  B.  415,  §  7. 

*•  4  Virginia  Code  Annotated  (Supplement,  1916),  552. 
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from  interstate  commerce,  is  a  tax  thereon  a  regulation  of  that 
commerce  "in  a  constitutional  sense"? 

In  considering  the  question,  let  us  assume  that  an  individual 
may  be  taxed  at  his  domicil  on  all  net  income  which  comes  to  his 
coffers,  for  so  the  law  is  likely  to  be.  It  does  not  accord  with 
traditional  views  of  the  law  to  declare  that  a  state's  power  over 
artificial  persons  of  its  own  creation  is  less  than  that  over  man 
that  is  born  of  woman.  Nevertheless  it  is  submitted  that  the  Su- 
preme Court  would  do  well  so  to  hold  with  respect  to  the  matter 
now  under  consideration.  A  corporation  does  not  send  its  children 
to  school;  it  does  not  vote  for  governor;  it  does  not  make  a. will; 
it  does  not  marry  or  give  in  marriage.  It  is  a  business  mechanism, 
and  nothing  more.  It  is  a  medium  by  which  income  is  made  and 
distributed.  In  so  far  as  the  process  is  local  to  the  taxing  state, 
the  fruits  thereof  should  be  taxed.  But  there  are  several  reasons 
which  justify  taxing  an  individual  on  his  total  net  gain  at  the 
place  where  he  makes  his  permanent  home,  that  do  not  apply  to 
a  similar  tax  on  a  corporation.  The  individual  is  the  terminus  of 
the  income.  The  termini  of  corporate  income  are  often  individuals 
in  other  states.  The  assimilation,  of  a  corporation  to  a  natural 
person  may  for  many  purposes  be  a  convenient  fancy,  but  it  should 
not  blind  us  to  essential  differences  that  ought  for  other  purposes 
to  be  controlling.  The  crucial  question  is  whether  business,  as 
business,  should  be  taxed  elsewhere  than  where  it  is  carried  on. 
It  is  agreed  that  it  should  be  taxed  there.  If  it  is  taxed  elsewhere 
as  well,  the  burden  is  cumulative.  When  the  corporate  income 
passes  on  to  the  individuals  who  are  in  reality  the  corporation,  it 
may  be  taxed  again.  Granting  that  some  double  taxation  is  neces- 
sary, or  even  desirable,  it  is  possible  to  have  too  much  of  it.  No 
more  feasible  spot  for  elision  of  double  taxation  can  be  found  than 
the  extra-state  income  of  a  corporation.  The  majority  of  the 
states  which  have  thus  far  imposed  taxes  on  the  net  income  of 
corporations  have  discovered  this  for  themselves.  While  the  con- 
stitutionaHty  of  such  reaping  where  a  state  has  not  sown  is  still 
undetermined,  the  Supreme  Court  would  do  well  to  consider  the 
problem  in  all  of  its  practical  bearings,  and  not  follow  blindly 
some  metaphysical  conceptions  of  the  nature  of  the  corporate  en- 
tity and  questionably  broad  declarations  as  to  the  power  of  a 
state  over  its  mystical  being. 
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It  has  already  been  recognized  that  natural  persons  stand  in  a 
different  relation  to  the  state  of  their  choice  than  does  a  corpora- 
tion. From  domiciled  individuals  a  state  may  with  propriety  ex- 
act tribute  from  all  their  gains.  No  serious  question  is  likely  to 
arise  as  to  the  taxation  at  the  domicil  of  the  recipient  of  income 
from  intangibles  which  are  relieved  of  other  burdens.  If  the  prop- 
erty is  taxable  to  the  owner  on  the  principle  of  mohilia  sequuntur 
personam,'''^  the  income  therefrom  should  receive  similar  treatment. 
But  income  from  extra-state  realty  and  from  extra-state  business 
may  conceivably  stand  on  a  different  footing.  A  tax  on  the  former 
is  not  likely  to  raise  any  question  under  the  commerce  clause,  even 
when  the  recipient  is  engaged  in  interstate  commerce.  His  inter- 
state business  is  not  less  profitable  because  he  gets  less  from  other 
sources.  The  only  complaint  against  a  tax  on  income  from  extra- 
state  realty  would  be  based  on  the  denial  of  due  process  of  law. 
The  argument  would  be  that,  as  the  source  of  the  income  is  beyond 
the  jurisdiction,  the  income  is  also.  Pollock  v.  Farmers^  Loan  6* 
Trust  Co.''^  would  naturally  be  relied  on  to  support  such  a  con- 
tention, but  the  issue  in  that  case  can  be  distinguished  from 
that  now  under  consideration.  The  source  of  income  may  deter- 
mine whether  a  tax  thereon  is  a  direct  or  indirect  tax  within  the 
meaning  of  the  fourth  clause  of  Article  I,  section  9,  of  the  federal 
Constitution,^®  and  still  not  determine  whether  there  is  state  juris- 
diction within  the  limitations  of  the  Fourteenth  Amendment.  An 
expression  of  Mr.  Justice  Hohnes  in  the  latest  case  on  the  taxation 
of  intangibles  to  their  owner  at  his  domicil  has  possibilities  of 
application  to  the  taxation  of  income: 

"The  present  tax  is  a  tax  upon  the  person,  as  is  shown  by  the  form  of 
the  suit,  and  is  imposed,  it  may  be  presumed,  for  the  general  advan- 
tages of  living  within  the  jurisdiction.    These  advantages,  if  the  State 

"  Kirtland  v.  Hotchkiss,  100  U.  S.  491  (1879),  is  the  leading  case.  See  Charles  E. 
Carpenter,  "Jurisdiction  over  Debts  for  the  Purpose  of  Administration,  Gar- 
nishment, and  Taxation,"  31  Harv.  L.  Rev.  905,  for  the  most  recent  review  of 
the  authorities. 

^'  158  U.  S.  601,  15  Sup.  Ct.  Rep.  912  (189s).  This  case  held  that  a  tax  on  the 
income  from  land  is  the  same  as  a  tax  on  the  land  itself  from  the  standpoint  of  the 
question  whether  the  tax  is  direct  or  indirect. 

''  "No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken."  This  provision  is  modi- 
fied, in  so  far  as  its  application  to  taxes  on  income,  by  the  Sixteenth  Amendment. 
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so  chooses,  may  be  measured  more  or  less  by  reference  to  the  riches  of 
the  person  taxed."  ^° 

To  this  is  added: 

"It  is  unnecessary  to  consider  whether  the  distinction  between  a  tax 
measured  by  certain  property  and  a  tax  on  that  property  could  be  in- 
voked in  a  case  like  this.  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  146, 
162  et  seq.  Whichever  this  tax  technically  may  be,  the  authorities  show 
that  it  must  be  sustained."  ^^ 

*°  Fidelity  &  Columbia  Trust  Co.  v.  Louisville,  245  U.  S.  54,  58,  38  Sup.  Ct.  Rep. 
40  (191 7). 

'*  Ibid.,  59.  This  passage  was  quoted  by  Chief  Justice  Rugg  of  the  Massachusetts 
supreme  court  in  Maguire  v.  Tax  Commissioner,  230  Mass.  503,  510-11,  120  N.  E. 
162  (1918),  which  sustained  the  power  of  Massachusetts  to  tax  income  received  by  a 
Massachusetts  cestui  from  a  Pennsylvania  trust.  "That  reasoning,"  said  the  Chief 
Justice,  "appears  to  us  to  be  equally  applicable  to  the  facts  here  disclosed.  ...  It 
is  of  no  consequence  in  this  aspect  whether  the  tax  is  levied  on  income  in  truth  re- 
ceived by  the  resident  taxpayer  from  intangible  property  held  for  his  benefit  by  a 
trustee  resident  in  a  sister  State  or  on  intangible  property  owned  by  the  taxpayer  but 
all  in  fact  kept  by  him  in  a  sister  State.  There  is  not  apparent  to  us  any  difference  in 
principle  between  the  two  cases"  (230  Mass.  503,  511). 

It  is  interesting  to  note  that  the  Massachusetts  court  calls  the  income  tax  a  prop>- 
erty  tax  and  justifies  it  as  such,  and  then  adds  further  justification  which  seems  to 
proceed  on  the  notion  that  it  is  tax  on  the  person  rather  than  one  on  property.  Evi- 
dently the  nomenclature  is  not  of  controlling  importance.  Substantial  considerations 
of  public  pohcy  appear  to  be  the  basis  on  which  the  taxability  of  residents  on  income 
from  extra-state  sources  is  sustained.  The  pertinent  paragraphs  of  the  opinion  are 
as  follows:  "The  cestui  que  trust  has  important  legal  rights  respecting  the  trust  fimd 
which  are  personal  to  her.  They  are  rights  in  the  nature  of  property.  They  cannot 
be  taken  away  from  her  by  arbitrary  or  irrational  procedure.  They  attach  to  her 
person  wherever  she  goes.  One  of  these  is  the  right  to  receive  the  income.  That  is 
a  property  right.  The  income  when  received  is  property.  The  tax  here  in  question 
is  a  property  tax.  Tax  Commissioner  v.  Putnam,  227  Mass.  522,  531,  532.  Whether 
it  be  regarded  as  a  tax  on  the  right  of  the  cestiii  que  trust  or  a  tax  on  the  income  as 
received,  in  either  event  a  property  tax  is  permissible.  Of  necessity  a  tax  on  income 
requires  time  as  an  element  in  its  calculation.  It  must  be  levied  on  the  income  re- 
ceived during  a  period  of  time.  It  is  not  necessary  that  income  be  reinvested  before 
it  can  be  taxed.  It  may  be  spent  as  received  and  yet  be  subject  to  taxation.  The 
contention  of  the  petitioner  in  principle  reaches  much  further  than  to  the  facts  of 
the  present  case.  In  its  logical  application  and  extension  it  apparently  would  render 
invalid  income  from  annuities,  certificates  in  partnerships,  associations  and  trusts, 
and  perhaps  other  sources,  originating  in  sister  States,  and  not  having  a  place  of 
business  in  this  Commonwealth.  Of  course,  if  the  principle  is  sound,  its  disturbing 
effect  is  no  argument  against  its  recdgnition  and  adoption.  But  a  contention  which 
in  its  results  would  seriously  cripple  the  practical  operation  of  any  comprehensive 
system  of  State  income  taxation  has  no  presumption  in  its  favor  and  ought  not  to 
be  adopted  except  because  of  compelling  considerations.  We  perceive  no  such  re- 
quirement as  to  the  tax  here  in  controversy.    Whatever  may  be  the  effect  of  Pollock 
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The  Stone  Tracy  case  sustained  the  federal  corporation  tax  of 
1909  and  sanctioned  the  inclusion  of  income  from  municipal  bonds 
and  other  securities  not  directly  taxable  by  the  federal  government. 
The  distinction  between  the  subject  and  the  measure  of  the  tax 
was  the  magician's  wand  used  to  wave  away  crucial  difficulties 
and  avoid  analysis  of  pertinent  issues.  Referring  to  Galveston, 
H.  b"  S.  A.  R.  Co.  V.  Texas  ^^  and  Western  Union  Telegraph  Co.  v. 
Kansas  ^  Mr.   Justice  Day  declared  authoritatively: 

"There  is  nothing  in  these  cases  contrary,  as  we  shall  have  occasion 
to  see,  to  the  former  rulings  of  this  court  which  hold  that  where  a  tax 
is  lawfully  imposed  upon  the  exercise  of  privileges  within  the  taxing 
power  of  the  State  or  Nation,  the  measure  of  such  tax  may  be  the  in- 
come from  the  property  of  the  corporation,  although  a  part  of  such 
income  is  derived  from  property  in  itself  non-taxable.  The  distinction 
lies  between  the  attempt  to  tax  the  property  as  such  and  to  measure  a 
legitimate  tax  upon  the  privileges  involved  in  the  use  of  such  property."  ^ 

Whether  this  distinction  survived  the  Western  Union  case  in  sound 
logic  we  need  not  pause  to  inquire.  It  is  enough  for  our  present 
purpose  that  it  survived  that  case  in  the  mind  of  the  Supreme 
Court.  It  is  still  available  as  an  ever-present  help  in  time  of  logi- 
cal trouble.  It  is  quite  as  applicable  to  a  state  tax  on  the  privi- 
lege of  its  citizens  to  be  domiciled  within  the  jurisdiction  as  to  a 
federal  tax  on  doing  business  in  corporate  form.  If  it  seems  wise 
to  measure  a  personal  income  tax  by  all  income,  from  whatever 

V.  Farmers'  Loan  6*  Trust  Co.,  157  U.  S.  429,  581;  s.  c.  158  U.  S.  601,  and  Brushaber 
V.  Union  Pacific  Railroad,  240  U.  S.  i,  16,  17,  upon  the  nature  of  the  tax  here  in 
question  under  the  Constitution  of  the  United  States,  no  binding  decision  appears 
to  us  to  require  that  this  tax  be  declared  invalid.  There  is  nothing  inconsistent  with 
the  conclusion  here  reached  in  Walker  v.  Treasurer  6*  Receiver  General,  221  Mass.  600. 

"  The  income  tax  is  measured  by  reference  to  the  riches  of  the  person  taxed  actually 
made  available  to  him  for  valuable  use  during  a  given  period.  It  establishes  a  basis 
of  taxation  directly  proportioned  to  ability  to  bear  the  burden.  It  is  founded  upon 
the  protection  afforded  to  the  recipient  of  the  income  by  the  government  of  the 
Commonwealth  of  his  residence  in  his  person,  in  his  right  to  receive  the  income,  and 
in  his  enjoyment  of  the  income  when  in  his  possession.  That  government  provides 
for  him  all  the  advantages  of  living  in  safety  and  in  freedom  and  of  being  protected 
by  law.  It  gives  security  to  life,  liberty,  and  the  other  privileges  of  dwelling  in  a 
civilized  community.  It  exacts  in  return  a  contribution  to  the  support  of  that  govern- 
ment measured  by  and  based  upon  the  income,  in  the  fruition  of  which  it  defends 
him  from  unjust  interference"  (Ibid.  512-13). 

82  210  U.  S.  217,  28  Sup.  Ct.  Rep.  638  (1908),  32  Harv.  L.  Rev.  385/. 

'"  2i6  U.  S.  I,  30  Sup.  Ct.  Rep.  190  (1910),  31  Harv.  L.  Rev.  584/. 

"  220  U.  S.  107,  163-64,  31  Sup.  Ct.  Rep.  342  (1911). 
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source  derived,  the  Supreme  Court  has  at  its  right  hand  the  neces- 
sary formula  to  support  the  exaction.  If  it  seems  unwise,  the 
Western  Union  case  and  those  following  it  are  within  easy  reach 
of  the  left  hand  to  find  constitutional  defects. 

It  is  to  be  anticipated  that  the  right  hand  will  be  chosen  for 
dealing  with  income  from  extra-state  realty.  If  the  mortgagee  of 
such  realty  may  be  taxed  at  his  domicil  on  the  obligation  of  the 
mortgagor,^  it  is  hard  to  see  why  the  owner  should  not  make  a 
contribution  from  his  rent.  A  more  serious  question  arises  in  re- 
spect to  income  from  extra-state  interstate  commerce.  Unless  all 
signs  fail,  such  income  will  be  held  taxable  where  the  commerce  is 
carried  on.^  Ought  the  same  income  from  interstate  commerce 
to  be  taxed  by  two  states  on  different  conceptions  as  to  what  is 
being  taxed?  It  is  too  late  to  raise  the  general  question  whether 
bi-state  double  taxation  should  be  allowed  at  all.  The  Supreme 
Court  has  not  seen  its  way  to  declare  that  such  double  taxation  is 
inconsistent  with  the  Constitution.^^  But  it  has  several  times 
scotched  double  taxation  of  interstate  commerce  by  a  single  state.^* 
In  these  instances,  however,  the  court  was  not  dealing  with  taxa- 
tion that  fell  on  all  business  and  all  persons  alike.  It  had  before 
it  the  possibihty  or  actuality  of  heavier  burdens  on  interstate  com- 
merce than  on  other  business.  Where  this  possibility  is  foreclosed 
by  general  state  taxation  on  all  personal  incomes  received  by  citi- 
zens and  on  all  business  incomes  from  business  within  the  terri- 
tory, there  is  strong  ground  for  the  contention  that  interstate  com- 
merce should  not  be  subsidized  by  exemption  from  burdens  that 
other  business  must  bear.  Such  a  contention  seems  in  substantial 
accord  with  the  analysis  of  the  results  reviewed  in  this  study. 

Where  power  over  the  person  is  lacking,  and  an  income  tax 
must  depend  for  its  validity  on  power  over  the  income  itself,  it  is 
clear  that  extra-state  income  must  be  excluded  from  the  computa- 
tion.**   Without  doubt  the  Supreme  Court  will  soon  be  called  upon 

^  Kirtland  v.  Hotchkiss,  note  67,  supra. 

^  See  supra,  pages  635-40. 

"  The  cases  are  reviewed  in  Mr.  Carpenter's  article  cited  in  note  77,  supra. 

*«  Fargo  V.  Michigan,  121  U.  S.  230,  7  Sup.  Ct.  Rep.  857  (1887);  Western  Unioa 
Telegraph  Co.  v.  Texas,  105  U.  S.  460  (1881);  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Texas, 
210  U.  S.  217,  28  Sup.  Ct.  Rep.  638  (1908),  32  Harv.  L.  Rev.  385/.;  Meyer  v.  Wells, 
Fargo  &  Co.,  223  U.  S.  298,  32  Sup.  Ct.  Rep.  218  (1912). 

"  This  is  the  rule  as  to  chattels,  even  when  there  is  power  over  the  owner.    Union 
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to  solve  some  pretty  problems  with  respect  to  the  so-called  "situs" 
of  income.  Nonresidents  and  foreign  corporations  will  seek  sup- 
port from  the  Fourteenth  Amendment  and  the  commerce  clause 
for  complaints  that  states  have  allocated  to  themselves  more  in- 
come than  belongs  to  them.  When  all  the  transactions  out  of 
which  the  income  arises  are  in  a  single  state,  the  disputes  will  not 
present  great  difficulty.  But  when  the  income-producing  activi- 
ties straddle  two  states,  and  the  acts  in  neither  alone  would  yield 
the  income,  there  is  room  for  perplexity.  The  importance  of  the 
problem  justifies  a  review  of  two  cases  which  bear  upon  it,  though 
neither  touches  it  precisely,  since  in  one  the  taxpayer  was  a  domes- 
tic corporation,  and  in  the  other  there  was  no  element  of  interstate 
commerce. 
The  first  case  is  the  decision  of  the  Wisconsin  supreme  court  in 

Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  194,  26  Sup.  Ct.  Rep.  36  (1905); 
Delaware,  L.  &W.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  341,  25  Sup.  Ct.  Rep.  669 
(1905).  It  is  also  the  rule  as  to  such  an  incorporeal  hereditament  as  a  franchise  to 
run  a  ferry.  Louisville  &  Jeffersonville  Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  23 
Sup.  Ct.  Rep.  463  (1903).  The  opinion  in  the  Union  Refrigerator  case  says  that  it 
has  always  been  understood  that  the  rule  is  the  same  as  to  extra-state  realty.  In  all 
of  the  cases  sustaining  the  taxation  of  choses  in  action,  there  was  either  power  over 
the  creditor  or  over  some  economic  value  behind  the  chose  in  action,  or  over  some 
incidents  thereof. 

The  following  excerpts  from  Mr.  Justice  Brown's  opinion  in  the  Union  Refrigerator 
case  are  clearly  apphcable,  mutatis  mutandis,  to  income  taxation: 

"The  power  of  taxation,  indispensable  to  the  existence  of  every  civilized  govern- 
ment, is  exercised  upon  the  assumption  of  an  equivalent  rendered  to  the  taxpayer  in 
the  protection  of  his  person  and  property,  in  adding  to  the  value  of  such  property, 
or  in  the  creation  and  maintenance  of  public  conveniences  in  which  he  shares.  .  .  . 
If  the  taxing  power  be  in  no  position  to  render  these  services,  or  otherwise  to  benefit 
the  person  or  property  taxed,  and  such  property  be  wholly  within  the  taxing  power 
of  another  State,  to  which  it  may  be  said  to  owe  an  allegiance  and  to  which  it  looks 
for  protection,  the  taxation  of  such  property  within  the  domicil  of  the  owner  partakes 
rather  of  the  nature  of  an  extortion  than  a  tax,  and  has  been  repeatedly  held  by  this 
court  to  be  beyond  the  power  of  the  legislature  and  a  taking  of  property  without  due 
process  of  law.  .  .  . 

"The  argument  against  the  taxability  of  land  within  the  jurisdiction  of  another 
State  applies  with  equal  cogency  to  tangible  personal  property  beyond  the  jurisdic- 
tion. It  is  not  only  beyond  the  sovereignty  of  the  taxing  State,  but  does  not  and 
cannot  receive  protection  under  its  laws.  True,  a  resident  owner  may  receive  an 
income  from  such  property,  but  the  same  may  be  said  of  real  estate  within  a  foreign 
jurisdiction.  Whatever  be  the  rights  of  the  State  with  respect  to  the  taxation  of 
such  income,  it  is  clearly  beyond  its  power  to  tax  the  land  from  which  the  income  is 
derived."    199  U.  S.  194,  202-04. 

There  can  be  no  doubt  whatever  that  power  over  and  protection  of  the  recipient 
or  the  sources  of  income  will  be  held  essential  to  jurisdiction  to  levy  an  income  tax. 
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United  States  Glue  Co.  v.  Oak  Creek  ^^  —  the  same  controversy 
which  presented  the  income-tax  problem  to  the  United  States 
Supreme  Court.  The  Wisconsin  law  aimed  to  tax  no  "business 
income"  that  was  not  earned  within  the  state,  whether  received 
by  residents  or  non-residents.^^  The  United  States  Glue  Company 
did  not  contest  before  the  state  court  the  taxability  of  its  income 
from  rentals  and  intangibles,^^  nor  does  the  case  state  the  sources 
from  which  such  income  was  derived.  The  matter  in  controversy 
was  the  income  from  sales.  With  the  contention  that  such  in- 
come was  not  taxable  because  of  the  commerce  clause,  we  are  no 

»"  i6i  Wis.  211,  153  N.  W.  241  (1915). 

"  Wisconsin  Statutes  (1915),  chap.  48  a,  §  1087  m-2  (3).  "With  respect  to  other 
income,  persons  engaged  in  business  within  and  without  the  state  shall  be  taxed  only 
upon  such  income  as  is  derived  from  business  transacted  and  property  located  within 
the  state,  which  may  be  determined  by  an  allocation  and  separate  accounting  for  such 
income  when  made  in  form  and  manner  prescribed  by  the  tax  commission,  but  other- 
wise shall  be  determined  in  the  manner  specified  in  subsection  (e)  of  subsection  7  of 
section  17706  of  the  statutes,  as  far  as  apphcable."  The  section  referred  to  pre- 
scribed a  form  of  "unit  rule,"  which  appUed  the  ratio  between  the  sum  of  the  gross 
business  in  dollars  plus  the  value  of  the  property  in  dollars  within  the  state  to  an 
aggregate  of  the  same  two  elements  in  all  the  states  in  which  business  was  done. 

New  York  has  a  somewhat  more  complicated  rule  of  apportionment  for  its  corpo- 
rate income  tax.  In  getting  its  ratio  it  takes  account  of  the  aggregate  of  the  average 
monthly  value  of  real  property,  chattels,  bills  and  accounts  receivable,  and  stocks  of 
other  corporations  within  the  state  and  the  aggregate  of  the  same  elements  in  all  the 
states.  Laws  of  New  York,  1918,  chap.  417,  §  214  (vol.  2, 1262);  Birdseye's  Con- 
solidated Laws  of  New  York,  1918  Supplement,  661. 

In  the  Wisconsin  cases  which  have  been  found,  the  ratio  method  was  not  employed. 
In  the  Oak  Creek  case,  specific  consideration  was  given  to  the  income  from  various 
sources.  In  State  ex  rel.  Brenk  v.  Widule,  161  Wis.  396,  154  N.  W.  696  (19x5),  an 
inheritance  of  foreign  realty  was  held  to  be  from  sources  without  the  state,  and  there- 
fore the  court  did  not  decide  whether  it  was  "income"  within  the  meaning  of  the 
statute.  In  State  ex  rel.  Arpin  v.  Eberhardt,  158  Wis.  20,  147  N.  W.  1016  (1914), 
income  received  by  a  resident  from  a  partnership  whose  business  and  property  was 
wholly  without  the  state  was  held  not  taxable  imder  the  statute.  In  commenting  on 
the  statute.  Judge  Barnes  said: 

"Certain  considerations  occur  to  us  which  might  have  induced  the  legislature  to 
refrain  from'taxing  income  derived  from  sources  without  the  state  except  as  specified.. 
It  was  no  doubt  the  desire  of  the  legislature  to  prevent  the  loan  or  investment  of 
moneys  without  the  state  for  the  purpose  of  receiving  a  fixed  return  for  the  invest- 
ment made  so  as  to  avoid  the  payment  of  a  tax  on  this  species  of  property.  The 
property  of  this  firm  was  taxable  in  the  state  where  located.  If  incomes  were  taxed 
in  that  state,  the  income  would  also,  in  all  probability,  be  taxed  there.  If  the  income 
were  taxed  here,  it  might  be  doubly  taxed.  Conceding  the  right  to  impose  such  double 
taxation,  the  legislature  might  well  feel  that  it  would  not  be  just  to  do  so.  Other 
considerations  might  be  mentioned,  but  those  suggested  should  suffice."  158  Wis". 
20;  23-24.  92  jgj  ^js  21  ij  215  (1915). 
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longer  concerned.  Our  present  interest  is  in  the  objection  that  the 
income  from  some  of  these  sales  was  not  derived  from  business 
transacted  and  property  located  within  the  state,  and  so  not 
within  the  terms  of  the  Wisconsin  statute. 

The  income  covered  by  these  objections  included  (i)  that  from 
goods  sold  and  delivered  from  the  Wisconsin  factory  to  persons 
outside  the  state;  (2)  that  from  products  of  the  Wisconsin  factory 
shipped  to  extra-state  branch  houses  and  from  there  sold  to  cus- 
tomers outside  Wisconsin;  and  (3)  that  from  goods  bought  with- 
out the  state,  shipped  to  extra-state  branches  either  directly 
or  by  way  of  the  Wisconsin  factory,  and  then  sold  and  delivered 
from  the  extra-state  branches  to  extra-state  customers.^^  As  to 
this  last  class  of  business  the  Wisconsin  court  held  that  the 
income  therefrom  was  not  from  business  or  property  within  Wis- 
consin. But  Wisconsin  was  declared  to  be  the  source  of  all  in- 
come from  sales  of  products  of  the  Wisconsin  factory  including 
those  of  goods  disposed  of  from  the  branch  houses  in  other  states. 
After  saying  that  "the  place  of  sale  of  such  products  does  not 
change  the  place  of  business  from  this  to  the  state  where  the  goods 
are  sold,"  ®*  Judge  Siebecker  continued: 

"The  transactions  involved  in  producing  the  products  at  the  plant  at 
Carrollville  and  disposing  of  them  through  intra-state  or  interstate 
transactions  are  in  substance  and  effect  transacting  business  in  this 
state,  and  the  shipping  and  delivery  of  such  goods  on  sales  made  at 
home  or  abroad,  from  either  the  factory  or  branch  houses  to  which  they 
had  been  shipped  before  sale,  are  no  more  than  incidents  in  transacting 
the  business  of  supplying  the  articles  to  customers  in  their  finished  state. 
We  cannot,  in  the  light  of  the  nature  of  the  general  conduct  of  the  busi- 
ness, assent  to  the  claim  that  the  shipping  and  delivery  of  goods,  manu- 
factured at  the  plant,  from  branch  houses  are  the  controlling  elements 
of  such  transactions  and  that  they  give  such  business  a  situs  without 
the  state.  The  manufacture,  the  management,  and  the  conduct  of  the 
business  at  the  home  office  are  the  controlling  features  in  the  process  of 
disposing  of  the  article  produced  at  the  factory  and  constitute  the 
source  out  of  which  the  income  issues  and  give  it  a  situs  within  the  state 
under  the  Income  Tax  Law,"  ^^ 

This  view  of  the  "situs"  of  income  invites  examination.  If  the 
professed  basis  of  the  Wisconsin  tax  on  business  income  is  not 

9'  161  Wis.  213-14, 153  N.  W.  241  (1915). 
M  Ihid.,  218.  »  lUd. 
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the  subjection  of  the  recipient  to  the  power  of  Wisconsin,  but  the 
actual  earning  of  the  income  in  Wisconsin,  Judge  Siebecker  dis- 
misses too  cavalierly  the  alleged  importance  of  the  transactions 
without  the  state.  The  sales  in  another  state  to  customers  in  that 
state  are  taxable  in  that  jurisdiction  as  intra-state  sales.^®  If  the 
United  States  Glue  Company  is  a  wholesaler  in  Chicago  as  well  as 
a  manufacturer  at  CarroUville,  Wisconsin,  it  must  be  subject  to 
an  Illinois  income  tax  on  all  its  Illinois  business,  unless  the  Supreme 
Court  is  going  to  insist  that  power  over  the  person  is  the  only 
basis  on  which  income  taxes  may  be  levied.  Even  such  insistence 
would  not  forbid  Illinois  taxation  of  Illinois  intra-state  sales.  And 
if  income  from  interstate  commerce  carried  on  by  non-residents  or 
by  foreign  corporations  may  be  included  in  a  state-wide  tax  on 
business  income,  Illinois  may  lay  a  tax  on  income  from  sales  by 
IlHnois  wholesalers  to  customers  in  other  states,  even  though  the 
sales  are  of  goods  manufactured  by  the  wholesaler  at  a  Wisconsin 
factory.  Plainly  enough  the  manufacture,  the  wholesale  establish- 
ment and  the  work  of  securing  customers  and  of  collecting  bills 
are  all  essential  to  the  making  of  a  profit.  No  one  of  these  three 
elements  in  the  combined  enterprise  is  a  mere  incident.  A  portion 
of  the  net  income  is  due  to  each  element.  If  sufficiently  exquisite 
book-keeping  were  possible,  each  state  should  take  only  that  por- 
tion of  the  income  which  is  contributed  by  the  acts  done  within 
its  own  borders.  Judge  Siebecker  considers  only  two  extreme  al- 
ternatives, both  of  which  miss  the  ideal  solution. 

It  may  well  be  that  the  ideal  solution  is  not  attainable  in  prac- 
tice. But  this  is  no  reason  why  it  should  be  neglected  in  consid- 
ering what  is  the  best  approximation  that  is  feasible.  Though 
manufacturing  is  for  profit,  the  profit  appears  only  in  income  from 
sales.  The  price  which  the  product  brings  depends  only  in  part 
on  the  excellence  of  raw  materials  and  of  shop  management.  The 
need  or  susceptibility  of  customers,  the  skill  of  the  sales  force,  the 
wisdom  in  extending  credit  and  energy  in  collecting  accounts  are 
not  mere  incidents,  as  Judge  Siebecker  would  have  us  believe.^^ 
Indeed  they  may  in  many  instances   be   "controlling"  in  the 

"  Ratterman  v.  Western  Union  Telegraph  Co.,  127  U.  S.  411,  8  Sup.  Ct.  Rep. 
1127  (1888). 

"  Judge  Siebecker  recognizes  that  these  elements  are  of  practical  importance  (161 
Wis.  211,  217),  but  calls  them  but  "incidents"  from  a  legal  standpoint. 
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sense  that  they  are  the  factors  that  make  the  difference  between 
profit  and  loss.  These  factors  in  interstate  sales  all  occur  outside 
the  state  of  manufacture.  The  manufacture  without  the  customer 
would  be  as  vain  as  the  customer  without  the  goods  to  sell  him. 
The  state  where  the  solicitation  is  done  and  where  accounts  must 
be  collected  offers  to  the  business  the  protection  of  its  poUce  offi- 
cials and  its  courts.  If  net  income  from  interstate  commerce  is  no 
longer  to  be  exempt  from  state  taxation,  and  if  each  state  where 
income  is  earned  is  to  be  allowed  to  levy  on  that  income  irrespective 
of  the  domicil  or  legal  character  of  the  recipient,  it  is  artificial  to 
insist  that  either  the  manufacture  or  the  securing  of  a  customer  is 
a  mere  "incident"  or  that  either  is  " controUing, "  if  controlling 
means  of  exclusive  importance.  Judge  Siebecker's  insistence  that 
the  extra- Wisconsin  activities  of  the  United  States  Glue  Company 
were  not  entitled  to  legal  consideration  would  have  been  more  com- 
pelhng  if  it  had  been  based  on  the  power  of  Wisconsin  over  its 
own  corporate  creatures.  This  ground,  however,  was  not  open  to 
him  under  the  Wisconsin  statute.  It  does  not  appear  to  have  been 
urged  before  the  Supreme  Court  that  the  interpretation  put  upon 
the  statute  as  to  "situs"  of  the  income  in  question  raised  an  issue 
under  the  commerce  clause.  The  Supreme  Court  might  refuse  to 
consider  such  a  question  in  a  case  where  state  power  over  the  re- 
cipient of  income  furnished  sufficient  justification  for  the  result 
sanctioned  by  the  state  court.  But  it  may  be  expected  that  other 
disputes  will  bring  before  the  Supreme  Court  some  important  con- 
stitutional issues  over  the  situs  of  income. 

Another  phase  of  this  same  problem  appears  in  Shaffer  v. 
Howard,^^  decided  by  the  federal  district  court  for  the  Eastern 
District  of  Oklahoma.  The  case  involved  the  application  of  the 
Oklahoma  income  tax  to  the  income  of  non-residents'  Mr.  Shaffer 
was  domiciled  in  Chicago  and  owned  and  operated  oil  wells  in 
Oklahoma.  He  contended  that  none  of  the  income  from  these 
wells  was  taxable  by  Oklahoma,  because  the  state  had  no  power 
over  him  personally,  and  the  income  was  "made  up  from  two  in- 
separable elements  —  the  property  and  the  owner's  management 
and  intelligence  —  and  the  latter  of  these  is  outside  the  state.  "^^ 
To  this.  Judge  Cotteral  answered: 

»«  250  Fed.  873  (1918). 

»»  250  Fed.  873,  874  (1918). 
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"The  element  of  personal  ability  or  services  in  acquiring  the  income 
may  be  disregarded.  It  enters  into  all  income  and  causes  the  returns 
from  an  occupation.  But  it  has  not  been  deemed  important  in  the  taxa- 
tion of  property,  and  need  not  be  deducted  from  an  assessment."  ^°° 

Judge  Stone  considered  the  contention  more  at  length.  He  con- 
cedes arguendo  the  contention  of  the  complainant  that  "it  is  the 
recipient  of  the  income  that  is  taxed,  not  his  property," ^°^  and 
answers  it  by  saying: 

"It  does  not  necessarily  follow  from  this  definition  that  the  plaintiff 
is  subject  to  income  tax  only  in  the  state  of  his  residence.  It  means, 
rather,  that  he  is  subject  to  income  taxation  only  in  those  jurisdictions 
which  protect  him  in  the  production,  creation,  receipt,  and  enjoyment 
of  his  income.  If  he  lives  in  Illinois,  and  has  in  Oklahoma  the  property 
or  the  business  from  which  his  income  flows,  does  not  the  latter  state 
truly  protect  him  in  the  privilege  of  producing,  creating,  receiving,  and 
erjoying  that  income  when  it  permits  and  protects  his  business  from 
which  the  income  flows?    How  is  that  affected  by  his  residence?"  ^"^ 

"»  250  Fed.  883  (1918). 

101  250  Fed.  873,  875  (1918).  This  statement  of  the  complainant's  contention  is 
taken  from  a  quotation  in  his  brief  from  State  ex  rel.  SaUie  F.  Moon  Co.  v.  Wisconsin 
Tax  Commission,  166  Wis.  287,  163  N.  W.  639  (1917).  Judge  Campbell,  in  his  dis- 
senting opinion  in  Shaffer  v.  Howard,  relies  on  this  statement  of  the  Wisconsin  court 
and  on  another  from  the  same  tribunal  in  Manitowoc  Gas  Co.  v.  Wisconsin  Tax 
Commission,  161  Wis.  iii,  152  N.  W.  848  (1915). 

The  Moon  case  held  that  income  received  by  a  resident  stockholder  after  the 
effective  date  of  the  income  tax  law  was  taxable,  although  its  economic  source  was  a 
surplus  in  the  hands  of  the  corporation  prior  to  that  date. 

The  Manitowoc  Gas  case  held  that  interest  due  a  non-resident  on  bonds  issued  by 
a  domestic  corporation  was  not  income  "derived  from  sources  within  this  state" 
within  the  meaning  of  the  Wisconsin  statute,  since  "the  law  levying  an  income  tax 
upon  nonresidents  'upon  such  income  as  is  derived  from  sources  within  the  state  or 
within  its  jurisdiction'  must  be  construed  to  mean  such  income  as  issues  directly 
from  property  or  business  located  within  the  state,  and  not  income  from  loans  made 
therein,  though,  as  here,  secured  by  a  trust  deed  upon  property  situated  within  the 
state"  (161  Wis.  in,  115).  The  inapphcability  of  the  analysis  of  the  Wisconsin  tax 
in  this  opinion  to  the  problem  involved  in  Shaffer  v.  Howard  is  evident  from  an  earUer 
statement  of  the  Wisconsin  court  in  the  same  case,  which  reads  as  follows:  "If  an 
income  be  taxed,  the  recipient  thereof  must  have  a  domicile  within  the  state  or  the 
property  or  business  out  of  which  the  income  issues  must  be  situated  within  the 
state  so  that  the  income  may  be  said  to  have  a  situs  therein"  (161  Wis.  in,  114-15). 
This  deprives  the  contention  of  Mr.  Shaffer  against  the  Oklahoma  tax  of  any  support 
from  the  Wisconsin  court's  interpretation  of  the  basis  of  the  Wisconsin  tax.  That 
tax  was  partly  on  persons,  and  partly  on  income,  irrespective  of  the  recipient. 

"»  250  Fed.  873,  875-76  (1918). 


INDIRECT  ENCROACHMENT  ON  FEDERAL  AUTHORITY    665 

In  further  elaboration  of  the  problem  of  bi-state  income,  the 
learned  judge  continues : 

"Both  the  property  in  Oklahoma  and  the  intelligence  in  Illinois  con- 
tributed to  this  income.  Each  was  necessary  to  the  result.  Each  had 
protection  from  the  state  in  which  it  was.  It  is  impossible  to  separate 
the  two  elements  for  taxation  purposes.  It  is  impossible,  if  material,  to 
determine  which  was  most  potent  in  the  result.  Can  either  state  be 
told  it  cannot  be  compensated  for  its  protection  of  a  necessary  com- 
ponent element  of  this  income,  or  that  it  cannot  measure  such  compensa- 
tion by  that  income?  If,  through  accident  or  design,  an  individual 
dwells  in  one  state,  while  his  business  is  in  part  or  wholly  located  in 
other  states,  so  that  he  needs,  commands,  and  receives  the  protection 
of  several  states,  can  his  income  therefrom  escape  imposition?  It  may 
be  true  that  the  state  which  protects  the  person  of  the  one  who  creates, 
receives  or  enjoys  an  income  may  require  of  him  therefor  a  tax  measured 
by  his  ability  to  pay  from  his  entire  income.  That  is  no  reason  why  the 
state  which  protects  the  business  which  contributes  to  his  income  may 
not  also  demand,  as  pay  for  that  protection,  a  tax  measured  by  that 
part  of  his  income  which  came  from  that  business.  If  in  the  one  case 
the  state  of  residence  can  tax  the  right  to  create,  receive,  and  enjoy  an 
income,  why  cannot  another  state  tax  his  right  to  create  and  receive  an 
income  from  business  within  its  borders?  "  ^°' 

This  seems  to  be  said  by  way  of  answer  to  the  complainant's 
argument  rather  than  as  the  analysis  put  upon  an  income  tax  by 
the  writer  of  the  opinion.  For  Judge  Stone  follows  it  with  the 
paragraph : 

"A  tax  upon  an  income  of  the  instant  character  (from  a  business)  is 
directed  at  neither  the  person  who  receives  nor  the  property  from  which 
the  income  arises,  but  at  the  privilege  of  making,  producing,  creating, 
receiving,  and  enjoying  the  income  itself.  The  right  to  lay  such  tax 
depends  upon  the  protection  of  the  person  who  receives  or  of  the  busi- 
ness which  helps  create  that  income."  ^^ 

Here  seems  to  be  a  dual  conception  of  an  income  tax,  though  the 
writer  insists  that  even  upon  the  complainant's  conception  that 
the  tax  is  on  the  recipient,  there  is  jurisdiction  over  an  absent  re- 
cipient based  on  the  protection  of  interests  of  the  recipient  even  if 
these  interests  be  not  those  of  his  body  or  his  castle.  It  is  pointed 
9ut  that  the  statute  does  not  seek  to  create  a  personal  liability 

i<«  250  Fed.  876  (1918).  iM  Ibid. 
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against  non-residents  for  the  payment  of  the  tax,  but  confines  it- 
self to  creating  a  lien  on  the  sources  of  the  income  taxed.  But,  to 
Judge  Stone,  direct  power  of  compulsion  over  the  person  is  not  a 
prerequisite  to  the  levy  of  a  personal  tax,  provided  other  essentials 
are  present.    On  this  point  he  says : 

"There  is  nothing  new  in  this  conception  of  a  nonresident  being  taxed 
for  rights  or  privileges  he  exercises  under  the  protection  of  another 
state.  Inheritance  taxes  are  illustrations.  Mager  v.  Grima,  8  How. 
490,  12  L.  Ed.  1 168;  Scholey  v.  Rew,  23  Wall.  331,  23  L.  Ed.  99.  Such 
a  tax  is  levied  against  the  nonresident  as  well  as  the  resident  because  of 
his  inheritance  —  the  state  protects  him  in  that  privilege.  Occupation 
or  business  taxes  are  also  illustrative.  And  this  would  be  so  because 
the  state  of  Oklahoma  permits  him  to  carry  on  his  business  within  the 
state,  and  protects  him  therein,  irrespective  of  whether  he  lives  within 
or  without  the  state,  or  manages  the  business  from  within  or  without 
the  state.  When  he  can  be  properly  taxed  for  the  privilege  of  inheriting 
the  property  or  carrying  on  a  business  within  another  state,  why  can- 
not he  be  taxed  upon  an  income  he  derives  from  business  within  the 
state,  when  a  tax  upon  such  an  income  as  this  is  a  levy  on  the  privilege 
of  producing,  creating,  receiving  and  enjoying  an  income?  It  is  true 
the  tax  on  the  income  is  not  upon  the  business  conducted,  but  it  is  also 
true  that  the  income  springs  therefrom,  and,  following  the  situs  thereof, 
as  the  child  takes  legally  the  residence  of  the  parent,  it  carries  the  right 
of  taxation  with  it."  ^°5 

This  says  that  a  person  is  something  more  than  a  physical  cor- 
pus. From  the  standpoint  of  legal  relations,  a  person  is  the  focus 
of  many  interests,  and  the  person  is  pro  tanto  where  any  one  of  his 
interests  is.  It  is  with  relations  that  the  law  has  to  deal,  and  the 
relations  of  a  person  may  radiate  to  portions  of  the  globe  which 
his  body  never  visits.  Such  a  notion  may  be  criticized  aS  meta- 
physical, but  it  is  not  on  that  account  an  anomaly  in  the  law. 
And,  though  metaphysical,  it  may  well  contain  more  of  substantial 
realism  than  a  view  which  sees  in  a  person  nothing  but  what  is 
encased  in  a  suit  of  clothes.  Judge  Stone  does  not  rest  with  this 
justification  for  the  assessment  of  income  taxes  on  nonresidents. 
He  uses  it  to  meet  Mr.  Shaffer  on  his  own  ground,  and  then  ad- 
vances to  another  position.  His  analysis  of  the  considerations 
that  should  control  the  legal  concept  of  situs  is  well  worth  quoting: 

»»  250  Fed.  876-77  (1918). 
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"Such  an  income  of  a  nonresident  is  taxable  not  only  because  it  fits 
in  with  the  theory  of  the  right  of  all  taxation,  i.  e.,  protection,  but  for 
another  reason.  The  situs  of  things  and  choses  in  action  and  legal 
rights  rests  in  many  cases  upon  a  legal  fiction.  The  necessity  of  avoid- 
ing confusion,  inconvenience  or  injustice  arises  in  some  instance,  and 
the  law  settles  upon  a  so-called  situs.  Familiar  illustrations  are:  A 
married  woman  ordinarily  partakes  of  her  husband's  nationality  and 
domicile;  the  law  of  domicile  controls  the  descent  of  personalty;  and 
many  others  to  be  found  in  the  realm  of  private  international  law. 
These  questions  arise  where  there  *are  conflicting  claims  of  jurisdiction. 
Their  settlement  depends  often,  if  not  usually,  upon  broad  considera- 
tions of  public  policy  and  justice.  One  main  test  in  determining  the 
public  policy  and  justice  of  a  situation  is  to  examine  the  possible  or 
probable  effect  of  a  particular  holding.  If  the  above  view  of  this  tax 
taken  by  the  court  does  not  prevail,  there  will  result  the  possibility  of 
avoidance  of  state  income  taxes.  This  latter  through  the  possibility  of 
taking  up  residence  in  a  state  with  little  or  no  taxation  of  that  sort. 
Income  taxation  is  too  valuable  and  important  a  method  of  exercising 
the  sovereign  power  of  taxation  to  risk  any  diminution  through  a  choice 
of  residence  at  the  hands  of  the  party  taxed  who  at  the  same  time 
maintains  his  property  and  business  as  before.  The  public  good  re- 
quires its  preservation  in  its  entirety."  ^°* 

There  can  be  little  doubt  that  one  or  the  other  or  both  of  these 
views  of  Judge  Stone  will  prevail  to  the  extent  of  furnishing  suf- 
ficient justification  for  state  taxation  of  income  from  business  within 
its  borders,  irrespective  of  the  domicil  or  character  of  the  ultimate 
recipient  of  that  income.^"^     It  is  most  unlikely  that  any  non- 

>"8  250  Fed.  877  (1918). 

'"^  This  prophecy  is  ventured,  notwithstanding  the  dissent  of  Judge  Campbell  in 
Shaffer  v.  Howard.  Judge  Campbell  relies  on  the  following  statement  of  Mr.  Justice 
Field  in  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (82  U.  S.)  300,  319  (1872): 

"The  power  of  taxation,  however  vast  in  its  character  and  searching  in  its  extent, 
is  necessarily  limited  to  subjects  within  the  jurisdiction  of  the  State.  These  subjects 
are  persons,  property,  and  business.  Whatever  form  taxation  may  assume,  whether 
as  duties,  imposts,  excises,  or  licenses,  it  must  relate  to  one  of  these  subjects.  It  is 
not  possible  to  conceive  of  any  other,  though  as  applied  to  them,  the  taxation  may  be 
exercised  in  a  great  variety  of  ways." 

On  this  as  a  premise.  Judge  Campbell  insists  that  the  Oklahoma  income  tax  on 
residents  is  a  tax  on  persons,  and  the  tax  on  non-residents  is  either  on  persons, 
property  or  business.  As  a  personal  tax  it  cannot  be  sustained  because  there  is  no 
jurisdiction  over  the  person  of  non-residents.  As  a  tax  on  business  or  on  property, 
it  cannot  be  sustained  because  it  selects  for  discrimination  the  property  or  the  busi- 
ness of  non-residents  and  thereby  denies  them  the  equal  protection  of  the  laws  and 
Ae  privileges  and  immunities  of  citizens  of  the  several  states.    '' 
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resident  will  be  given  any  deduction  for  the  contribution  of  his  in- 
telligence to  the  creation  of  the  income  taxed.  His  intelligence  is 
a  factor  only  as  it  is  applied,  and  it  is  applied  where  the  business 
operations  take  place.  Yet  there  still  remains  the  inquiry  whether 
extra-state  operations  should  not,  whenever  feasible,  be  given 
weight  in  determining  what  portion  of  the  result  of  bi-state  activi- 

The  weakness  of  the  argument  here  is  in  the  assertion  that  for  the  purpose  of  de- 
termining the  validity  of  a  tax  on  the  property  or  business  of  nonresidents,  "it  must 
be  considered  as  standing  alone"  (250  Fed.  873,  889).  This  is  to  say  that  it  caimot 
be  considered  that  residents  are  also  taxed  on  their  property  and  business  within  the 
state,  when  they  are  taxed  on  their  income  from  that  property  and  business  and  on 
other  income  besides.  The  argument  is  a  flagrant  example  of  the  evil  of  reliance  on 
differences  in  nomenclature  to  the  disregard  of  similarity  of  substance. 

Whether  a  state  should  tax  nonresidents  on  other  income  than  that  from  business 
within  its  borders  is  open  to  doubt.  The  economic  values  behind  income  from  ren- 
tals, from  interest  on  bonds  and  from  dividends  on  stock  are  within  the  state  and  are 
taxable  by  the  state  through  appropriate  methods.  As  to  land  within  the  borders 
there  has  never  been  any  question.  As  to  bonds  secured  by  property  within  the 
state,  State  Tax  on  Foreign-Held  Bonds,  supra,  on  which  Judge  Campbell  rehed, 
must  be  regarded  as  modified  by  Savings  &  Loan  Society  v.  Multnomah  County, 
note  109,  infra,  to  the  extent  of  permitting  a  state  to  declare  that  such  bonds  are  an 
interest  in  the  property  by  which  they  are  secured  and  taxable  as  such  an  interest. 
So  the  stock  of  domestic  corporations  owned  by  nonresidents  may  be  taxed.  Corry 
V.  Baltimore,  196  U.  S.  466,  25  Sup.  Ct.  Rep.  297  (1905).  On  the  other  hand  ordi- 
nary debts  due  from  residents  to  nonresidents  are  not  taxable  except  when  there  are 
special  circumstances,  as  in  Metropolitan  Life  Insurance  Co.  v.  New  Orleans,  205 
U.  S.  395,  27  Sup.  Ct.  Rep.  499  (1907),  and  cases  therein  cited. 

In  so  far  as  a  state  tax  on  income  is  in  lieu  of  actual  or  possible  taxes  on  the 
sources  of  such  income,  there  would  seem  to  be  no  constitutional  objection  to  a  tax 
on  income  derived  by  nonresidents  from  such  sources.  When,  however,  such  a  tax 
on  the  income  of  nonresidents  is  in  addition  to  taxes  on  the  sources  of  such  income, 
or  is  on  income  from  non-taxable  sources,  a  different  question  is  presented.  The 
Manitowoc  Gas  case,  note  loi,  supra,  shows  the  disinclination  of  the  Wisconsin 
court  to  permit  the  taxation  of  income  due  nonresidents  from  bonds  issued  by  a 
domestic  corporation.  The  decision  professes  to  be  based  on  an  interpretation  of  the 
statute,  but  the  construction  is  strained,  and  the  decision  is  plainly  influenced  by  a 
notion  that  an  interpretation  permitting  such  taxation  would  make  the  statute  un- 
constitutional. There  can  be  little  dispute  that  a  state  ought  not  to  tax  nonresi- 
dents on  both  the  income  and  the  sources  of  income  or  on  income  from  non-taxable 
sources,  with  the  possible  exception  of  the  case  where  the  combined  tax  on  the  source 
and  on  the  income  is  not  greater  than  customary  taxation  on  the  source  alone. 
Whether  the  considerations  which  should  induce  self-restraint  on  the  part  of  the 
state  are  sufficiently  compelling  to  warrant  coercion  on  the  part  of  the  Supreme 
Court  is  more  debatable,  but  in  view  of  the  fact  that  all  income  is  likely  to  be  held 
taxable  to  an  owner  at  his  domicil,  there  seems  good  reason  to  insist  that  other  states 
from  which  such  income  is  derived  should  be  restrained  from  adding  more  than  one 
additional  tax.  We  cannot  hope  to  avoid  double  taxation  by  the  action  of  different 
states,  but  so  far  as  practicable  the  line  should  be  drawn  at  this  point. 
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ties  should  be  allocated  to  each  of  the  two  states.  It  does  not 
seem  wholly  equitable  that,  when  goods  are  manufactured  in  one 
state  and  sold  in  another,  the  state  of  origin  should  receive  all  the 
benefit  and  the  state  of  destination  none.  Once  it  is  recognized 
that  net  income  from  interstate  commerce  is  a  proper  subject  of 
state  taxation,  lawmakers  should  strive  to  devise  some  method  of 
apportionment  whereby  income  that  is  earned  partly  in  one  state 
and  partly  in  another  shall  be  fairly  divided  between  the  two.^°^ 
Those  who  enjoy  a  market  place  other  than  the  state  of  their 
domicil  or  of  their  manufacturing  may  reasonably  be  required  to 
contribute  to  the  governmental  expenses  of  that  market  place,  for 
some  of  those  expenses  are  likely  to  redound  to  their  benefit. 

These  considerations  are  doubtless  more  pertinent  for  legislators 
than  for  courts.  Neither  the  Fourteenth  Amendment  nor  the  com- 
merce clause  prescribes  a  perfect  system  of  taxation.  No  such 
system  has  thus  far  been  evolved  by  the  ingenuity  of  man.  The 
courts  can  at  best  forbid  only  the  most  obvious  inequities.  What- 
ever rules  of  the  apportionment  of  bi-state  income  may  ultimately 
be  sanctioned  by  the  Supreme  Court  will  operate  in  some  particu- 
lars to  the  advantage  of  the  state  which  sufifers  from  their  other 
effects.  Each  state  is  a  state  of  origin  of  goods  sold  to  its  neigh- 
bors and  a  state  of  consumption  of  goods  made  by  its  neighbors. 
If  Illinois  is  not  allowed  to  get  any  of  the  proceeds  of  goods  sold 
to  her  citizens  from  a  factory  in  Wisconsin,  she  will  be  recompensed 
by  not  having  to  make  deductions  from  the  proceeds  of  goods  sent 
from  her  factories  to  dwellers  in  Wisconsin.  We  can  hardly  look 
forward  to  an  era  when  double  taxation  shall  cease  to  be.  The 
same  hydra-headed  conceptions  which  have  permitted  the  eco- 
nomic value  represented  by  intangibles  to  be  reached  by  one  state 
on  one  theory  and  by  another  state  on  another  theory  ^°®  will  be 
likely  to  produce  the  same  results  in  the  taxation  of  income.  The 
most  we  can  aim  for  is  the  most  satisfactory  compromise  and  ad- 
justment possible  in  a  mundane  world  peopled  and  managed  by 
finite  individuals. 

1"*  The  various  types  of  unit  rule  will  tend  to  make  such  an  apportionment  when 
the  business  in  the  several  states  is  manufacture  and  sales  and  each  "state  in  which 
business  is  done  is  a  market  place  for  goods  from  other  states  and  a  place  of  origin 
for  goods  sent  to  other  states. 

"'  Compare  Kirtland  v.  Hotchkiss,  note  77,  supra,  with  Savings  &  Loan  Society  v. 
Multnomah  County,  169  U.  S.  421,  18  Sup.  Ct.  Rep,  392  (1898). 
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An  important  step  in  this  adjustment  has  been  taken  by  a  com- 
mittee of  the  National  Tax  Association,  of  which  Professor  Bullock 
of  Harvard  University  is  chairman.  This  committee  has  drafted  a 
plan  of  a  model  system  of  state  and  local  taxation  ""^  which,  if 
adopted  by  all  the  states,  would  go  far  towards  remedying  many 
of  the  evils  now  incident  to  the  haphazard  and  contradictory  tax 
systems  of  the  sister  states.  The  recommendations  concern  us 
here  only  in  so  far  as  they  apply  to  income  taxation.  In  brief  the 
proposal  is  to  divide  income  taxation  sharply  into  a  personal  in- 
come tax  and  a  business  tax.  In  the  taxation  of  personal  incomes, 
the  source  of  the  income  is  to  be  neglected  except  when  the  federal 
Constitution  forbids,  as  it  probably  still  .does  in  the  case  of  income 
from  the  national  government."^  In  addition  to  the  personal  income 
tax,  there  shall  be  a  business  tax  on  the  net  income  derived  from 
business  carried  on  within  the  jurisdiction.  Extra-state  income  will 
thus  be  taxed  only  to  the  ultimate  human  recipient  at  his  domicil. 
Business  income,  as  such,  will  be  taxed  only  where  the  income  is 
earned.  The  business  tax  is  to  be  in  Ueu  of  the  various  other  de- 
mands now  made  on  corporations  by  way  of  excises,  franchise  taxes 
and  the  like.  For  special  reasons  some  other  method  of  fixing  the 
amount  of  the  business  tax  may  be  substituted  for  the  reference  to 
the  net  income. 

These  proposals,  it  is  evident,  will  not  do  away  with  double  tax- 
ation; but  they  will  greatly  minimize  its  inequities  and  other  evils. 
There  must  continue  to  be  two  conceptions  underlying  an  income 
tax:  the  earning  of  the  income,  and  the  enjoyment  of  the  fruits 
thereof;  the  business,  and  the  person.  These  two  conceptions  must 
be  driven  together  in  harness  and  under  harmonious,  if  not  uni- 
fied, control.  Only  by  securing  the  adoption  of  substantially  simi- 
lar plans  by  all  the  states  to  which  the  business  of  the  nation  pene- 
trates can  we  avoid  the  complexities  and  diversities  which  now 
beset  us.  The  Supreme  Court  can  only  fix  the  outside  Umits  of 
.Recency.  Within  those  limits  there  is  need  for  all  the  intelligence 
that  the  states  can  muster  to  substitute  a  reasonable  degree  of 

*"  Pamphlet  issued  by  National  Tax  Association,  195  Broadway,  New  York  City. 
The  pamphlet  will  be  contained  in  the  Proceedings  of  the  Association  for  191 8. 

1"  In  the  next  and  concluding  instalment  of  this  series,  consideration  will  be  given 
to  the  inferences  to  be  drawn  from  the  opinion  of  Mr.  Justice  Pitney  in  the  Oak 
Creek  case,  note  2,  supra,  as  to  the  possibility  of  an  abandonment  of  the  doctrine  that 
a  state  income  tax  cannot  include  the  income  from  the  federal  government. 
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harmony  for  the  chaos  that  is  now  characteristic  of  the  aggregate 
of  the  fiscal  systems  of  the  several  states. 

III.    Taxes  Not  Measured  by  Income 

In  his  dissenting  opinion  in  Western  Union  Telegraph  Co.  v. 
Kansas, ^^^  Mr.  Justice  Holmes  remarked : 

"If  after  this  decision,  the  State  of  Kansas,  without  giving  any  reason, 
sees  fit  simply  to  prohibit  the  Western  Union  Telegraph  Company  from 
doing  any  more  local  business  there  or  from  doing  local  business  until  it 
has  paid  $20,100,  I  shall  be  curious  to  see  upon  what  ground  that  legis- 
lation will  be  assailed."  "' 

This  curiosity  cannot  be  said  to  have  been  completely  satisfied  by 
any  of  the  decisions  rendered  thus  far.  In  no  case  has  a  specific 
tax  on  local  business  been  held  to  be  a  regulation  of  interstate  com- 
merce or  a  denial  of  due  process  of  law.  Yet,  on  the  whole,  the 
cases  appear  to  negative  the  existence  of  an  unHmited  power  to 
impose  specific  taxes  on  the  local  business  of  a  concern  that  is  also 
engaged  in  interstate  commerce. 

There  are,  indeed,  intimations  to  the  contrary  in  the  decisions 
prior  to  the  Western  Union  case. '  In  Postal  Telegraph  Cable  Co.  v. 
Charleston, ^^"^  which  sustained  a  municipal  tax  of  $500  on  the  local 
business  of  a  telegraph  company,  Mr.  Justice  Shiras  declared: 

"If  business  done  wholly  within  a  State  is  within  the  taxing  power  of 
the  State,  the  courts  of  the  United  States  cannot  review  or  correct  the 
action  of  the  State  in  the  exercise  of  that  power."  ^^^ 

In  Osborne  v.  Florida,^^^  which  sanctioned  a  state  statute  im- 
posing occupation  taxes  graded  according  to  the  number  of  in- 
habitants in  the  cities  and  towns  in  which  the  occupation  was 
carried  on,  which  statute  the  state  court  had  construed  as  appli- 
cable only  to  local  business,  Mr.  Justice  Peckham  observed: 

"So  long  as  the  regulation  as  to  the  license  or  taxation  does  not  refer 
to  and  is  not  imposed  upon  the  business  of  the  company  which  is  inter- 
state, there  is  no  interference  with  that  commerce  by  the  state  statute."  ^" 

*"  216  U.  S.  1, 30  Sup.  Ct.  Rep.  190  (1910). 

»"  Ibid.,  54-55- 

"*  153  U.  S.  692, 14  Sup.  Ct.  Rep.  1094  (1894). 

*"  Ibid.,  699-700. 

»"  164  U.  S.  650, 17  Sup.  Ct.  Rep.  214  (1897). 

"7  Ibid.,  655. 
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Pullman  Co.  v.  Adams  "^  and  Allen  v.  Pullman's  Palace  Car 
CoM^  have  already  been  reviewed  in  the  section  dealing  with  taxes 
on  privileges.^^"  The  judges  here  appeared  to  be  of  the  opinion 
that  no  tax  on  the  local  business  could  be  a  burden  on  the  interstate 
business  so  long  as  the  company  was  free  to  abandon  the  local 
business.  These  two  cases  were  strongly  relied  on  by  the  dissent 
in  the  Western  Union  case.  Mr.  Justice  Harlan  distinguished 
them  on  the  ground  that  they  involved  no  device  to  reach  inter- 
state commerce  or  property  beyond  the  state  in  the  guise  of  a  tax 
on  local  business/^^  thereby  implying  that  such  a  device  would 
henceforth  receive  the  disapprobation  of  the  court. 

Two  other  cases  prior  to  the  Western  Union  case  call  for  con- 
sideration. Kehrer  v.  Stewart  ^-^  approved  of  a  state  statute  "which 
provided  that  there  should  be  assessed  and  collected  'upon  all 
agents  of  packing  houses  doing  business  in  this  State,  two  hundred 
dollars  in  each  county  where  said  business  is  carried  on. ' "  ^^  The 
State  court  had  construed  the  statute  to  be  applicable  only  to  local 
business.  It  was  conceded  that  most  of  the  business  was  interstate 
in  character,  though  the  exact  proportion  of  each  was  not  shown. 
In  Osborne  v.  Florida,^^^  ninety-five  percent  of  the  business  was 
interstate.  This  fact  is  referred  to  by  Mr.  Justice  Brown  in  the 
Kehrer  case  and  declared  to  be  immaterial.  The  attitude  of  the 
court  on  the  general  question  is  expressed  as  follows: 

"If  the  amount  of  the  domestic  business  were  purely  nominal,  as,  for 
instance,  if  the  consignee  of  a  shipment  made  in  Chicago  upon  an  order 
filled  there,  refused  the  goods  shipped,  and  the  only  way  of  disposing  of 
them  was  by  sales  at  Atlanta,  this  might  be  held  to  be  strictly  incidental 
to  an  interstate  business,  and  in  reality  a  part  of  it,  as  we  held  in  Crutcher 
v.  Kentticky,  141  U.  S.  47;  but  if  the  agent  carried  on  a  definite,  though  a 
minor,  part  of  his  business  in  the  State  by  sales  of  meat  there,  he  would 
not  escape  the  payment  of,  the  tax,  since  the  greater  or  less  magnitude 
of  the  business  cuts  no  figure  in  the  imposition  of  the  tax.  There  could 
be  no  doubt  whatever  that,  if  the  agent  carried  on  his  interstate  and 
domestic  business  in  two  distinct  establishments,  one  would  be  subject 

"*  189  U.  S.  420,  23  Sup.  Ct.  Rep.  494  (1903). 

"'  191  U.  S.  171,  24  Sup.  Ct.  Rep.  39  (1903). 

"0  31  Harv.  L.  Rev.  582-83.   See  also  32  Harv.  L.  Rev.  405-06. 

>"  31  Harv.  L.  Rev.  592-93. 

"*  197  U.  S.  60,  25  Sup.  Ct.  Rep.  403  (1905). 

»a  Ibid.,  61. 

***  Note  116,  supra. 
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and  the  other  would  not  be  subject  to  the  tax,  and  m  our  view  it  makes 
no  difference  that  the  two  branches  of  the  business  are  carried  on  in  the 
same  estabhshment.  The  burden  of  proof  was  clearly  upon  the  plaintiff 
to  show  that  the  domestic  business  was  a  mere  incident  to  the  interstate 
business."  ^^ 

Later,  in  dismissing  objections  urged  under  the  equal-protection 
clause,  Mr.  Justice  Brown  declared : 

"  What  the  necessity  is  for  such  a  tax,  and  upon  what  occupations  it 
shall  be  imposed,  as  well  as  the  amount  of  the  imposition,  are  exclusively 
within  the  control  of  the  State  legislature.  So  long  as  there  is  no  dis- 
crimination against  citizens  of  other  States,  the  amount  and  necessity 
of  the  tax  are  not  open  to  criticism  here."  ^^ 

The  Kehrer  case  was  followed  in  Armour  Packing  Co.  v.  Lacy}'^'^ 
in  which  the  tax  was  $100  in  each  county  and  the  fact  appeared 
that  the  company  did  a  large  local  business. 

These  cases  undoubtedly  justify  the  curiosity  betrayed  by  Mr. 
Justice  Holmes  in  his  Western  Union  dissent.  The  opportunity  to 
satisfy  that  curiosity  was  presented  to  the  Supreme  Court  in  Wil- 
liams V.  Talladega}^^  but  it  was  not  grasped.  A  city  ordinance 
imposing  a  tax  of  $100  was  held  void  because  it  fell  indiscriminately 
on  all  intra-state  business  including  that  done  for  the  federal  gov- 
ernment. With  respect  to  the  contention  material  to  our  present 
purpose,  Mr.  Justice  Day  declared: 

"  It  is  further  contended  that  the  tax  is  unreasonable  and  unjust  because 
of  its  effect  upon  interstate  business.  The  reasonableness  of  the  ordi- 
nance, unless  some  Federal  right  set  up  and  claimed  is  violated,  is  a 
matter  for  the  State  to  determine.  It  is  contended  that  the  result  of  the 
tax  upon  the  intra-state  business  conducted  at  a  loss  is  to  impose  a  bur- 
den upon  the  other  business  of  the  company,  and  is  therefore  void.  The 
Supreme  Court  of  Alabama,  however,  reached  the  conclusion  that  the 
attempted  test  for  eleven  months,  showing  a  loss  of  eighty-six  cents,  is 
not  a  sufficiently  accurate  representation  of  the  business  of  the  company 
conducted  at  Talladega  to  render  the  tax  void.  With  this  view  we  agree, 
and  we  are  not  satisfied  that  the  tax  is  such  as  to  impose  a  burden  upon 
interstate  commerce,  and  therefore  make  it  subject  to  attack  as  a  denial 
of  Federal  right."  ^^s 

'^  197  U.  S.  60,  69,  25  Sup.  Ct.  Rep.  403  (1905). 
^  Ihid.,  70. 

^''  200  U.  S.  226,  26  Sup.  Ct.  Rep.  232  (1906). 
"*  226  U.  S.  404,  33  Sup.  Ct.  Rep.  116  (1912). 
»»  IhU.,  416-17. 
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Here  is  the  possible  implication  that  a  tax  on  local  business  may 
be  so  large  or  so  disproportionate  to  the  business  taxed  as  to  be 
regarded  as  a  device  for  reaching  the  interstate  business.  At 
any  rate,  the  court  had  a  chance  to  declare  that  the  tax  could 
not  be  a  regulation  of  interstate  commerce,  whatever  the  facts 
might  be  as  to  the  profitabiUty  of  local  business.  By  faihng  to  do 
so,  it  invites  other  complainants  to  try  again  if  they  have  a  stronger 
case  to  support  their  claim.  A  similar  invitation  was  extended  in 
Ohio  Tax  Cases  ^^'^  considered  in  the  preceding  instalment  of  this 
discussion.^'^ 

The  case  which  gives  sufl&cient  warrant  for  the  belief  that  there 
is  a  Hmit  to  the  power  of  the  state  to  impose  specific  taxes  on  local 
business,  when  that  business  is  united  with  an  interstate  business, 
is  General  Railway  Signal  Co.  v.  Virginia  ^^^  decided  in  April  a  year 
ago.  This  case  involved  a  writ  of  error  from  the  Virginia  decision 
considered  in  a  previous  section  of  this  study .^^^  The  prophecy 
was  there  ventured  that  the  Virginia  decision  would  be  reversed 
by  the  Supreme  Court.  This  prophecy  was  founded  on  the  assump- 
tion that  the  Virginia  excise  on  foreign  corporations  was  measured 
by  total  capital  stock  with  no  maximum  limitation,  since  nothing 
to  the  contrary  appeared  in  the  opinion  of  the  Virginia  court. 
The  assumption,  however,  was  contrary  to  fact,  as  corporations 
having  a  capital  of  $90,000,000  or  more  paid  only  $5,000.  More- 
over, the  amounts  exacted  of  smaller  corporations  did  not  vary 
precisely  with  capital  stock,  except  when  the  capital  was  between 
$50,000  and  $1,000,000.  One  thousand  dollars  was  demanded 
from  every  corporation  with  a  capital  between  one  and  ten  million 
dollars,  $1,250  from  those  whose  capital  is  between  ten  and  twenty 
million,  with  corresponding  increases  of  $250  for  those  in  the  higher 
classes.  Thus  the  statute  was  like  the  hypothetical  one  suggested 
previously  in  this  study ,^^^  in  which,  instead  of  a  single  maximum, 
there  was  a  series  of  maxima  graded  roughly  according  to  capital 
stock.  In  discussing  such  a  statute,  it  was  argued  that  if  Massa- 
chusetts made  its  exaction  proper  by  a  $2,000  maximum  which  was 
of  value  only  to  corporations  with  a  capital  in  excess  of  $10,000,000, 

"o  232  U.  S.  576,  34  Sup.  Ct.  Rep.  372  (1914). 
i**  32  Harv.  L.  Rev.  405-07. 
"»  246  U.  S.  soo,  38  Sup.  Ct.  Rep.  360  (1918). 

"»  General  Railway  Signal  Co.  v.  Commonwealth,  118  Va.  301,  87  S.  E.  598  (1916), 
31  Harv.  L.  Rev.  756-60. 
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it  would  not  transgress  by  adding  lower  maxima  for  smaller  corpora- 
tions."^ A  statute  with  a  maximum,  it  was  urged,  should  be  re- 
garded as  one  imposing  a  specific  tax,  with  a  sliding  discount  in 
favor  of  corporations  whose  moderate  capitalization  entitled  them 
to  it."« 

This  is  in  substance  the  Virginia  statute.  It  imposes  a  specific 
$5,000  fee  and  allows  corporations  having  less  than  $90,000,000 
a  deduction  measured  not  precisely,  but  roughly,  according  to  the 
amount  by  which  their  capital  is  less  than  $90,000,000.  Mr.  Jus- 
tice McReynolds  appears  to  conceive  it  important  that  Virginia 
put  the  corporations  into  ten-miUion-dollar  groups  and  did  not 
vary  the  tax  directly  according  to  the  capital,  but  it  is  hard  to  see 
how  this  is  significant  where  there  are  fixed  maxima.  Moreover 
this  does-not  describe  the  method  of  measuring  the  tax  on  corpora- 
tions whose  capital  was  between  $50,000  and  $1,000,000.  The 
statute  could  hardly  have  been  "more  palatable  if  all  such  corpora- 
tions were  charged  the  same  amount,  instead  of  a  percentage  of 
their  actual  capital.  What  is  important  is  that  there  shall  be  a  fair 
limit  to  any  tax  that  may  be  imposed.  It  is  apparent  that  the 
maximum  or  maxima  must  be  reasonable,  or  the  situation  comes 
within  the  Western  Union  case  rather  than  the  Baltic  Mining  case. 

Such  is  clearly  the  position  taken  by  the  court  in  General  Railway 
Signal  Co.  v.  Virginia}^''  The  approval  of  the  Virginia  decision 
was  accorded  gingerly,  Mr.  Justice  McReynolds  saying: 

"Inspection  of  the  statute  shows  that  prescribed  fees  do  not  vary  in 
direct  proportion  to  capital  stock,  and  that  a  maximimi  is  fixed.  In  the 
class  to  which  plaintiff  in  error  belongs  the  amount  specified  is  one  thou- 
sand doUars  and,  under  all  the  circumstances,  we  cannot  say  that  this  is 
wholly  arbitrary  or  unreasonable. 

"Considering  what  we  said  in  Baltic  Mining  Co.  v,  Massachusetts,  231 
U.  S.  68;  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  350; 
Kansas  City,  Ft.  Scott  b°  Memphis  Ry.  Co,  v.  Botkin,  240  U.  S.  227; 
Kansas  City,  Memphis  &"  Birmingham  R.  R.  Co.  v.  Stiles,  242  U.  S.  in, 
the  two  characteristics  of  the  statute  just  referred  to  must  be  regarded 
as  sufl&cient  to  save  its  validity.  It  seems  proper,  however,  to  add  that 
the  case  is  on  the  border  line.    See  Looney  v.  Crane  Co.,  245  U.  S.  178; 

"^31  Harv.  L.  Rev.  738-39. 

, 136   /Jj^.  - 

'"31  Harv.  L.  Rev.  777,  941-42. 
"^  Note  132,  supra. 
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International  Paper  Co.  v.  Massachusetts,  246  U.  S.  135,  and  Locomobile 
Co.  V.  Massachusetts,  246  U.  S.  146."  ^^^ 

Among  the  circumstances  thus  taken  into  consideration  and 
previously  detailed  in  the  opinion  was  the  fact  that  the  company's 
contracts  in  Virginia  called  for  a  total  consideration  in  excess  of 
$200,000.  The  caution  that  the  case  is  on  the  border  line  and  the 
mild  approval  of  the  tax  as  not  wholly  arbitrary  or  unreasonable 
show  clearly  that  a  maximum  limit  or  series  of  Hmits  to  an  excise 
measured  or  roughly  graded  in  accordance  with  capital  stock  does 
not  save  the  statute  from  sin  unless  the  maximum  is  reasonable. 
Curiosity  may  still  be  piqued  to  discover  what  will  be  the  test  or 
tests  of  reasonableness,  but  we  may  now  be  satisfied  that  a  flat 
charge  on  the  local  business  of  a  company  that  also  conducts  inter- 
state business  is  not  immune  from  condemnation  as  a  regulation  of 
interstate  commerce  and  a  denial  of  due  process  of  law.  If  this  is 
true  of  an  excise  on  the  local  business  of  a  foreign  corporation,  it 
must  also  be  true  of  specific  taxes  on  acts  or  occupations,  where  we 
are  relieved  from  any  intrusion  of  the  notion  of  an  arbitrary  power 
over  the  doings  of  a  corporate  entity. 

There  remains  for  consideration  only  the  question  of  the  proper 
test  of  reasonableness.  St.  Louis,  Southwestern  R.  Co.  v.  Arkansas  ^^® 
declares  that  the  basis  of  an  excise  on  a  foreign  corporation  engaged 
in  combined  local  and  interstate  commerce  may  be  that  proportion 
of  the  total  capital  stock  which  represents  the  value  of  the  property 
within  the  taxing  district,  though  such  property  is  used  in  inter- 
state as  well  as  local  commerce.  This  excise  measured  by  the 
property  within  the  state  was  in  addition  to  an  ordinary  property 
tax,  but  it  appeared  that  the  right  to  do  business  as  a  corporation 
was  not  included  in  the  assessment  of  that  ordinary  property  tax. 
Mr.  Justice  Pitney's  opinion  is  flavored  with  the  notion  that  this 
excise  and  the  so-called  ordinary  property  tax  together  did  no 
more  than  to  assess  the  total  property  at  its  value  as  a  going  con- 
cern, but  it  is  not  definitely  stated  that  the  propriety  of  measuring 
an  excise  on  local  business  by  the  total  property  in  the  state  is 
conditioned  on  the  mode  by  which  that  property  is  assessed  for 
ordinary  taxation.     It  seems  reasonable  to  assume  that,  in  the 


"8  246  U.  S.  soo,  sii,  38  Sup.  Ct.  Rep.  360  (1918). 
"«  235  U.  S.  350,  35  Sup.  Ct.  Rep.  99  (1914)- 
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absence  of  special  circumstances,  an  excise  or  occupation  tax  on  a 
local  business  may  be  based  on  all  the  property  used  in  that  business 
even  though  that  property  is  also  used  in  interstate  business  and  is 
also  subjected  to  an  ad  valorem  property  tax.^^"  But  it  may  readily 
be  conceived  that  special  circumstances  may  make  such  a  measure 
of  an  excise  or  occupation  tax  a  very  real  burden  on  interstate 
commerce.  It  is  apparent  that  when  such  taxes  are  imposed  on 
specially  selected  enterprises,  they  may  in  fact  constitute  serious 
discriminations  against  interstate  commerce.  All  the  property 
may  be  used  for  local  as  well  as  interstate  commerce  and  yet  the 
latter  constitute  by  far  the  greater  part  of  the  total  business.  If  a 
state  is  allowed  free  range  in  prescribing  the  rate  of  levy  on  such 
a  property  base,  it  may  do  quite  as  serious  an  injury  to  interstate 
commerce  as  it  could  inflict  by  basing  the  tax  on  total  capital  stock. 
Though  the  court  may  as  a  general  rule  accept  property  employed 
in  local  business  as  the  proper  measure  of  an  occupation  tax  on  that 
business,  it  must  always  have  at  hand  its  doctrine  that  every  case 
depends  on  its  own  circumstances  and  must  be  ready  to  find  the 
special  circumstances  that  take  the  case  out  of  the  general  rule. 

It  must  be  impossible  to  lay  down  any  general  rule  as  to  what  is 
a  proper  amount  to  impose  as  a  specific  tax  on  a  local  business  that 
is  combined  with  an  interstate  business.  All  that  can  be  said  is 
that  by  and  large  the  punishment  must  fit  the  crime.  One  thousand 
dollars  may  not  have  been  too  much  for  Virginia  to  demand  of  the 
Railway  Signal  Company  in  view  of  its  contracts  within  the  state. 
Yet  the  same  sum  based  on  the  same  capital  stock  might  prevent 
it  from  bidding  on  small  contracts  within  the  state.  Where  the 
performance  of  the  contract  calls  for  interstate  as  well  as  local 
enterprise,  a  fee  out  of  all  proportion  to  the  consideration  for  the 
contract  may  stand  as  an  absolute  bar  to  the  particular  interstate 
commerce.  This  is  the  vice  of  all  occupation  or  business  taxes  that 
are  not  measured  by  the  value  of  what  is  being  taxed.  The  vice  is 
particularly  noxious  in  the  case  of  corporations  not  regularly  en- 
gaged in  business  within  the  state,  but  which  merely  enter  to  do 
occasional  jobs.    The  vice  does  not  seem  to  have  manifested  itself 

""  In  Amos  v.  Postal  Telegraph-Cable  Co.  (Fla.),  80  So.  293  (1918),  the  supreme 
court  of  Florida  held  that  a  state  license  fee  or  occupational  tax  measured  by  property 
within  the  state  should  exclude  from  the  computation  property  employed  exclusively 
in  interstate  commerce.  The  opinion  regarded  the  construction  as  necessary  to  save 
the  tax  from  being  an  unconstitutional  regulation  of  interstate  commerce. 
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in  any  of  the  cases  of  specific  taxes  that  have  come  before  the  court, 
including  the  excises  of  Massachusetts  and  Virginia  on  foreign 
corporations.  But  there  is  no  telUng  what  concerns  have  been 
prevented  by  those  taxes  from  coming  in  to  take  small,  isolated 
contracts.  Now  that  the  states  are  assured  that  they  may  tax  the 
income  from  all  business  done  within  the  state,  whether  that  busi- 
ness is  local  commerce  or  interstate  commerce,  there  is  no  further 
excuse  for  any  form  of  specific  taxes  for  a  general  fiscal  purpose. 

Through  an  income  tax,  the  state  may  tax  interstate  as  well  as 
local  commerce.  This  bears  on  the  question  of  the  reasonableness 
of  specific  taxes  so  long  as  the  states  choose  to  continue  them.  All 
that  is  subject  to  such  a  tax  in  strict  legal  theory  is  the  local  busi- 
ness. But  we  should  not  infer  from  this  that  the  tax  becomes  an 
invalid  regulation  of  interstate  commerce  as  soon  as  it  is  dispro- 
portionate to  the  local  business.  The  interstate  commerce  is  tax- 
able, if  the  state  goes  about  it  in  the  right  way.  It  may  reach  it  by 
valuing  property  by  a  capitalization  of  earnings  from  its  use,  by 
imposing  a  gross-receipts  tax  in  lieu  of  other  taxes,  and  by  levying 
a  tax  on  net  incomes.  So  also  it  should  be  allowed  to  reach  it  by 
specific  taxes  on  local  business,  provided  those  taxes  are  not  other- 
wise improper.  The  test  of  the  reasonableness  of  any  form  of 
specific  tax  should  be  the  relation  of  the  amount  demanded,  not  to 
the  legal  res  which  is  formally  the  subject  of  taxation,  but  to  the 
economic  interest  which  in  the  hght  of  all  the  decisions  is  actually 
liable  for  its  proportional  contribution  to  the  state  fisc. 

{To  be  concluded.) 

Thomas  Reed  Powell. 
CoLtniBiA  University. 
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IGNORANCE   OF  IMPOSSIBILITY  AS   AFFECTING 
CONSIDERATION 

THERE  seems  to  be  considerable  unanimity  of  opinion  among 
courts  and  legal  writers  that  if  one  of  two  parties  to  a  bilat- 
eral agreement  is  unaware  that  the  promise  of  the  other  is  because 
of  the  law  impossible  of  being  carried  out,  or  of  even  being  seriously 
considered,  the  party  so  unaware,  upon  a  breach  of  the  promise, 
may  sue  in  contract.  It  does  not  seem  to  the  writer  that  this  is  a 
correct  view  to  take  of  the  matter,  but  that  the  true  ground  of 
recovery  in  such  a  case  is  estoppel,  or  if  there  has  been  fraud,  that 
a  tort  action  for  deceit  is  the  appropriate  action  to  bring.^ 

In  a  weU-known  work  on  contracts  ^  it  is  said,  "When  a  positive 
rule  of  law  renders  the  consideration  impossible  it  will  not  support 
a  contract."  This  thesis  is  then  illustrated  by  three  examples: 
(i)  "As  where  a  person  being  indebted  to  another  agreed  with  the 
servant  of  his  creditor  that,  in  consideration  of  the  servant  dis- 
charging him  for  the  debt,  he  would  do  certain  work;"^  (2)  "a 
promise  that  another's  land  shall  sell  for  a  certain  sum  on  a  given 
day;"  ^  (3)  "a  promise  to  marry  by  one  already  married  and  known 
so  to  be  by  the  other."  * 

In  the  first  of  the  cases  quoted  the  inability  of  the  servant  to 
legally  discharge  his  master's  debt  made  the  consideration  impossi- 
ble of  rendition  and  the  contract  void.  In  the  second  the  same 
reason  holds,  —  the  impossibility  in  law  of  compelling  the  sale  of 
another's  land  within  a  certain  time  or  for  a  certain  price.  But  it 
is  in  the  third  example  that  the  words  occur  to  which  I  wish  to 
direct  attention  —  ^'and  known  so  to  be  by  the  other."  Only  here  is 
the  state  of  mind  of  the  promisee  toward  the  promise  depicted  as 
having  any  bearing  on  the  character  of  the  promise  as  considera- 
tion. It  is  no  consideration  (and  therefore  no  contract)  for  A  to 
promise  to  marry  B  under  these  circumstances,  and  for  apparently 

'  Ashley,  The  Law  of  Contracts,  §  47;  Harriman  on  Contracts,  2  ed.,  §  233; 
Clark  on  Contracts,  §  180.  But  see  Wald's  Pollock  on  Contracts,  396, 
note  *'S."  *  Elliott  on  Contracts,  §  226. 

*  Siarvy  v.  Gibbons,  2  Lev.  161  (1674);  Wald's  Pollock  on  Contracts,  524. 

*  Stevens  v.  Coon,  i  Pinney  (Wis.),  356  (1843). 
^  Paddock  v.  Robinson,  63  111.  99  (1872). 
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two  reasons:  (i)  A  is  already  married,  and  (2)  B  knows  that  fact. 
One  is,  it  appears,  just  as  much  a  factor  as  the  other.  If  regard 
were  had  solely  to  the  matter  of  legal  impossibility,  one  might 
rather  naturally  think  the  first  of  the  given  reasons  amply  sufficient 
by  itself,  and  the  second  superfluous  or  irrelevant.  In  point  of 
logic,  at  any  rate,  any  given  thing  which  is  impossible  in  fact 
would  seem  not  to  be  less  so  because  of  the  belief  or  unbelief  as 
to  its  possibility  on  the  part  of  one  attempting  to  deal  with  it. 
It  matters  not  whether  the  impossibility  is  physical  or  legal:  One 
may  think  that  he  can  tread  on  air,  or  commit  a  legal  murder, 
but  his  thought  about  the  matter  would  have  no  influence  to 
change  the  outcome  of  his  attempt  to  do  either.  And  it  would 
seem  to  be  true  that  A's  promise  to  B  to  do  either  of  these  things 
would  be  of  precisely  equal  value  to  B,  whether  A  thought  it 
possible  to  execute  either  feat,  or  impossible.  In  other  words,  you 
have  on  the  one  hand  a  state  of  mind,  a  subjective  thing,  and  on 
the  other  a  state  of  fact,  an  objective  thing;  and  the  whole  pur- 
pose of  this  article  is  to  cast  a  doubt,  at  least,  on  the  propriety  of 
allowing  the  former  to  count  as  consideration,  when  the  considera- 
tion asked  for  is  the  latter. 

In  order  to  show  that  this  is  done,  let  us  take  the  case  suggested 
by  the  opening  paragraph  —  a  case  just  the  opposite  of  the  one 
we  have  been  considering  —  one  where  the  promisee  is  unaware  of 
the  legal  impossibility  involved,  and  where  consequently  courts 
and  writers  on  the  law  seem  to  be  equally  at  one  in  holding  that 
there  is  a  contract.^  Two  cases  illustrate  this  doctrine:  Wild  v. 
Harris '  and  Millward  v.  Littlewood.^  In  both  cases  a  married 
man  promised  to  marry  an  unmarried  girl  who  was  ignorant  of  his 
existing  status,  in  return  for  her  promise  made  in  good  faith  to 
marry  him.  In  each  case,  the  girl  suing  him  in  assumpsit  for  breach 
of  promise  was  allowed  to  recover.  In  the  former  of  the  two  cases 
it  was  urged  in  defense  that  no  consideration  for  the  defendant's 
promise  had  been  shown,  since  the  plaintiff  on  her  own  part  could 
not  perform  her  promise  to  marry  defendant;  and  it  was  also  said 
that  a  consideration  is  insufficient,  if  its  performance  be  utterly 
impossible.     Counsel  also  suggests  that   defendant  might  have 

«  See  page  i,  note  i.    See  also  Williston  on  Sales,  §  663,  note  4. 

»  7  C.  B.  999  (1849). 

"  5  Exch.  775  (1850);  2  Williston,  Cases  on  Contracts,  552. 
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rendered  himself  liable  to  a  tort  action  for  deceit  —  a  view  of  the 
matter  which  later  commended  itself  to  an  American  court.  ^  In 
deciding  the  case  of  Wild  v.  Harris  for  the  plaintiff,  Wilde,  C.  J., 
held  that  the  promise  alleged  was  to  marry  the  plaintiff  within  a 
reasonable  time;  and  that  the  plaintiff's  counter-promise  to  marry 
the  defendant  within  a  reasonable  time  was,  for  one  thing,  "not 
absolutely  impossible  of  performance,  for  his  wife  might  have  died 
within  a  reasonable  time,  and  so  he  would  have  been  in  a  condition 
to  perform  his  promise  to  the  plaintiff."  This  means  of  outflanking 
the  fortress  of  legal  impossibility  thus  seized  upon  by  the  English 
judge  did  not  meet  with  the  approval  of  the  court  in  Noice  v. 
Broum,^^  on  the  theory  that  the  practical  effect  of  it  was  to  make 
the  law  countenance  an  agreement  in  derogation  of  the  marriage 
relation,  and  establish  a  rule  contrary  to  public  policy.  This  would, 
doubtless,  be  the  judgment  of  most  courts  to-day."  An  agreement 
to  marry  after  the  death  or  divorce  of  a  present  spouse  would  be 
just  as  void,  just  as  impossible  for  the  law  to  consider  seriously  or 
permit,  as  would  be  under  the  same  circumstances  an  agreement  to 
marry  presently.  But  however  that  may  be,  it  is  with  the  latter 
kind  of  case,  and  not  with  the  former,  that  I  wish  to  deal.  In  order 
that  the  discussion  may  be  more  clear,  let  us  take  as  our  model  the 
following  A  B  case: 

A,  a  married  man,  intending  to  deceive  B,  an  unmarried  girl  ignorant 
of  A's  existing  marriage,  promises  to  marry  B  presently,  and  in  return 
for  his  promise  requests  and  obtains  B's  promise  to  marry  him  presently. 

The  question  is,  can  there  be  found  in  such  a  combination  of  facts 
any  consideration  upon  which  a  contract  can  be  erected  that  is 
binding  upon  A,  and  if  so,  what  is  it  that  B  does  that  constitutes 
such  consideration? 

The  usual  answer,  or  an  essential  part  of  it,  as  has  already  been 
pointed  out,  is  that  B  is  ignorant  of  A's  existing  marriage,  and  that 
therefore  an  action  ex  contractu  lies.^^    When  so  stated,  it  seems 

'  Pollock  V.  Sullivan,  53  Vt.  507, 38  Am.  Rep.  702  (1880).  See  also  Blattmacher  v. 
Saal,  29  Barb.  (N.  Y.)  22  (1858).  Opposed  to  these  two  cases,  which  seem  to  the 
writer  to  take  the  right  view,  are  Coover  v.  Davenport,  i  Heisk.  (Tenn.),  368  (1870), 
and  Kelley  v.  Riley,  106  Mass.  339  (1871). 

'"  38  N.  J.  L.  228  (1876);  2  WiLLisTON,  Cases  on  Contracts,  543. 

"  Brown  v.  Odill,  104  Tenn.  250,  56  S.  W.  840  (1900). 

^  Coover  v.  Davenport,  i  Heisk.  (Tenn.),  368,  377:  "As  plaintiff  did  not  know  that 
defendant  was  married,  it  was  a  lawful  contract  on  her  part,"  etc. 
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like  the  baldest  kind  of  an  assumption,  unless  it  is  really  meant 
that  ignorance  is  the  consideration.  Unless  this  is  intended,  then 
consideration  is  assumed  here  and  not  proved.  It  is  equally  and 
for  the  same  reason  an  assumption  to  say  that  there  is  a  contract 
voidable  at  B's  option  on  her  discovery  of  A's  fraud.  In  spite  of 
exceptions,  in  our  law  one  does  not  talk  of  contract  as  a  usual  thing 
without  first  making  sure  that  consideration  is  there.  Neither  does 
it  seem  satisfactory  to  say  with  the  court  in  Coover  v.  Davenport  that 
there  is  a  lawful  contract  on  the  part  of  the  innocent  party,  for  the 
same  assumption  is  here  made,  and  the  statement  implies  a  belief 
that  a  contract  may  be  made  by  one  party  out  of  his  own  promise, 
whereas  in  a  bilateral  contract  there  must  be  two  promises,  each 
of  which,  in  some  way,  furnishes  consideration  for  the  other. 

Professor  Langdell  says,  "Both  the  mutual  promises  must  be 
binding,  or  neither  will  be,  .  .  .  for  if  one  of  the  promises  is  for 
any  reason  invalid,  of  course  the  other  has  no  consideration,  and 
so  they  both  fall." ^'    In  Kelley  v.  Riley  "  it  is  said: 

"The  strict  rule  that  a  consideration  to  support  a  promise  is  insuffi- 
cient, if  its  performance  is  utterly  and  naturally  impossible,  is  met  by 
the  suggestion,  that  even  if  the  future  performance  here  [i.  e.,  the  agree- 
ment here  was  to  marry  within  a  reasonable  time  after  making  it]  is  to  be 
treated  as  utterly  impossible,  yet  the  detriment  or  disadvantage  which 
must  necessarily  result  to  the  plaintiff  in  relying  for  any  time  on  the 
promise  affords  sufficient  consideration  to  support  the  defendant's 
contract." 

This  is  not  very  convincing,  and  is,  in  fact,  the  first  ground  of 
judgment  in  Wild  v.  Harris.  It  seems  to  be  a  sufficient  reply  to  say 
that  it  is  not  the  consideration  defendant  asked  for.  Mere  reliance 
upon  a  promise  is  not  to  be  accoimted  consideration,  even  though 
detriment  accompanies  such  reliance,  and  the  reliance  was  reason- 
able, natural,  and  innocent.  At  least  such  facts  would  not  con- 
stitute consideration  in  any  widely  accepted  definition  of  that 
term.  True,  the  consideration  defendant  asked  for  (a  promise  of 
marriage)  was  impossible  of  fulfilment;  still  it  may,  I  think,  be 
questioned  whether  that  fact  gives  a  court  the  right  to  say,  "  Because 
the  consideration  you  asked  is  an  impossible  one,  you  must  there- 
fore take  as  your  consideration  and  be  bound  in  a  contract  thereby 

"  Summary  of  the  Law  of  Contracts,  §  82. 
**  106  Mass.  339,  342  (1871). 
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something  you  did  not  ask  for."  Back  of  this  attitude  of  the  courts 
it  is  hard  to  avoid  seeing  as  its  more  or  less  tmconscious  motive 
and  source,  perhaps,  a  certain  indignation  at  the  defendant's 
wrongful  conduct,  and  a  feeling  that  he  is  not  in  a  position  to 
object  to  being  harnessed  in  a  contract,  since  at  any  rate  he  is  the 
author  of  his  own  woes.  Doubtless  such  a  view  is  justified  as  far 
as  the  defendant  personally  is  concerned,  but  what  about  legal 
theory?  Does  an  immoral  man  cease  in  the  eyes  of  the  law  because 
of  his  immoral  tendencies  to  be  capable  of  setting  his  personal 
estimate  on  the  relative  values  of  things?  Can  he,  in  other  words, 
no  longer  lawfully  know  his  own  mind?  Of  course  he  cannot  be 
allowed  to  carry  out  his  project,  but  the  question  that  concerns  us 
is  merely  this :  Is  it  good  legal  theory  to  say  that  the  defendant  is 
not  only  to  be  so  prevented,  but  that  also  he  is  guilty  of  the  breach 
of  a  contract  made  upon  a  consideration  he  did  not  ask  for,  but 
which  the  law  provided,  in  order  to  fix  a  contract  liability  upon 
him?  This  appears  to  be  undesirable.  "The  consideration  is  the 
matter  accepted  or  agreed  upon  as  the  equivalent  for  which  the 
promise  is  made."^® 

In  Meyer  v.  Eaworth  ^^  the  facts  were  that  a  merchant  had  sold 
goods  to  a  married  woman  supposing  her  to  be  single.  Later  he 
sued  her  in  assumpsit,  relying  on  her  promise  to  pay  for  the  goods 
made  by  her  subsequent  to  her  husband's  death.  It  was  held  there 
was  no  consideration  for  her  second  promise,  since  the  first  promise 
(made  during  her  coverture)  to  pay  for  the  goods  was  wholly  void. 
Professor  Williston  says  in  this  connection: 

"A  promise  which  is  void  is  insuflficient  consideration,  and  the  cases 
indicate  no  inquiry  on  the  part  of  the  court  whether  the  party  giving  a 
promise  in  exchange  for  the  void  promise  knew  or  did  not  know  the  facts 
which  made  void  the  promise  he  received."  ^^ 

In  a  note  to  the  same  passage  the  same  writer  suggests, 

"If  lack  of  knowledge  of  these  facts  made  a  difference,  it  might  be 
urged  that  mistake  rather  than  lack  of  consideration  was  the  reason  for 
the  invalidity  of  the  bargain." 

If  the  promisee's  "  unawareness "  of  the  invalidity  of  the  other's 
promise  does  not  form  consideration  and  give  rise  to  a  contract 


"  Leake  on  Contracts,  6  ed.,  435. 
"  27  Harv.  L.  Rev.  517. 


»«  8  A.  &  E.  467  (1838). 
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in  Meyer  v.  Haworth,  why  should  it  do  so  in  our  A  B  case?  The 
girl's  promise  seems  in  no  respect  to  be  a  more  substantial  con- 
sideration than  the  married  woman's.  Both  are  void  in  law  when 
made.  "A  void  agreement  is  one  which  entirely  fails  to  receive 
legal  recognition  or  sanction,  the  declared  will  of  the  parties  being 
wholly  destitute  of  legal  efficacy.^*  Holland  sets  down  as  the 
third  constituent  element  of  a  contract,  "The  matter  agreed  upon 
must  be  at  the  time  of  the  agreement  both  possible  and  legally 
permissible."  ^^  Terry  writes,  "We  speak  of  a  void  contract, 
although  an  agreement  which  is  simply  void  is  not  perhaps  in 
strictness  a  contract  at  all."  ^°  And,  indeed,  how  can  the  most 
worthy  motive,  or  the  most  reasonable  ignorance  on  the  part  of  the 
one  making  a  promise  be  regarded  as  consideration,  if  such  an  one 
is  thereby  obligated  to  nothing  at  all,  and  if  no  value  present  or 
prospective  is  exchanged?  In  a  case  like  ours,  where  the  impossi- 
biHty  of  the  promise  follows  from  its  illegahty,  it  might  well  be  said 
that,  even  though  quite  innocent  from  a  moral  point  of  view,  a 
promise  may  still  be  unlawful  in  the  sense  that  it  is  not  capable  of 
being  legally  carried  out. 

Let  us  look  at  the  matter  now  from  another  standpoint  —  that 
of  physical  (as  opposed  to  legal)  impossibility:  Suppose  A  to  be 
the  owner  of  a  cargo  of  goods  which  he  offers  to  sell  to  B  for  a 
certain  price,  and  that  B  accepts  the  offer.  Both  parties  believe 
that  the  cargo  is  in  existence;  but  the  fact  is  that  at  the  time  the 
contract  was  entered  into  ship  and  cargo  were  at  the  bottom  of 
the  ocean.  Admittedly  no  contract  exists  in  such  a  case.  The 
same  absence  of  contract  results  where  a  legal  impossibility  of 
performance  intervenes,  as  where  A's  agent  with  full  authority  to 
do  so  had  made  a  valid  sale  of  the  cargo  to  a  third  person,  but  A 
did  not  know  this  fact  when  he  offered  to  sell  it  to  B.^^  In  both 
cases  the  parties  are  unaware  of  any  obstacle  or  impossibility.  Their 
minds  "meet"  in  an  abstraction,  viz.,  the  idea  of  a  cargo  of  a 
certain  sort,  under  certain  physical  surroundings.  Yet  for  all 
their  "  unawareness "  of  any  impossibility  of  performance,  the  fact 
that  performance  is  impossible  prevents  there  being  a  contract. 

*'  Salmond,  Jurisprudence,  s  ed,  309. 

"  Jurisprudence,  ii  ed,  273. 

*"  Leading  Principles  of  Anglo-American  Law,  §  172. 

"  Hastie  v.  Couturier,  9  Exch.  102  (1853). 
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The  ignorance  of  parties  as  to  the  impossibility  makes  no  difference, 
and  accordingly  we  are  not  obliged  to  seek  the  reason  for  there 
being  no  contract  in  some  other  element  —  such  as,  e.  g.,  mistake. 
In  fact,  the  latter  theory  seems  not  to  work  well  here,  if  the  theory 
is  true  that  all  the  law  requires  for  the  formation  of  a  contract  is 
that  the  parties  agree  upon  the  abstract  character  of  the  thing 
promised,^^  that  is,  upon  a  mere  idea  stripped  of  all  physical  attri- 
butes and  surroundings  —  actualities  and  potentiaHties  —  that  the 
only  requirement  is  that  "the  promise  in  question  must  appear^ 
to  be  for  the  doing  of  some  act  which  if  actually  performed  would 
be  a  good  consideration  for  a  binding  unilateral  promise."  It  is 
true  that  the  cargo  is  at  the  bottom  of  the  sea,  but  what  of  it? 
The  idea  of  the  cargo  is  undestroyed  and  unchanged  by  any  possible 
alterations  in  the  physical  condition  or  location  of  the  cargo,  the 
parties  being  ignorant  of  the  alterations.  If  the  idea  alone  is  the 
thing  that  matters,  and  it  is  to  be  released  from  all  legal  obHgation 
to  correspond  with  or  even  resemble  the  reality,  a  mile  or  so  of 
salt  water  makes  no  difference. 

If  we  change  the  case  just  put  by  supposing  that  at  the  time  of 
the  agreement  A,  by  wireless  message,  knew  that  the  cargo  had 
gone  down  in  mid-ocean,  while  B  remained  as  before  ignorant  of 
this,  and  supposed  that  the  cargo  was  still  afloat  and  would  in  good 
time  arrive  in  port,  the  case  —  as  far  as  impossibihty  of  perform- 
ance and  B's  ignorance  of  it  is  concerned  —  seems  to  be  identical 
with  the  A  B  case.  We  have  added,  however,  the  element  of  fraud. 
Is  there  any  reason  to  beUeve  that  this  added  ingredient,  i.  e.,  A's 
fraudulent  intention,  or  his  knowledge  of  the  impossibility  of  per- 
forming his  promise,  should  make  the  transaction  any  more  a 
contract  than  it  was  when  A  was  innocent  of  such  intent  and 
knowledge?  It  is  just  as  impossible  in  the  latter  as  in  the  former 
case  for  A  now  or  ever  to  deliver,  and  for  B  now  or  ever  to  receive 
and  pay  for  that  particular  cargo.  The  expressed  intentions  or 
minds  of  both  parties  are  exactly  as  before.  It  is  only  when  you 
come  to  the  unexpressed  mind  or  intent  of  A  that  you  find  any 
difference.  But  this  old  criterion  of  the  law,  the  "meeting  of 
minds,"  if  applied  here,  would  furnish  an  additional  reason  for 
denying  the  existence  of  a  contract,  since  A  thought  "I  am  selling 

^  2  Street,  Foundations  of  Legal  Liability,  ho. 
^  Italics  are  mine. 
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to  B  a  cargo  which  is  at  the  bottom  of  the  sea,"  and  B  thought  "I 
am  buying  from  A  a  cargo  which  is  afloat."  Of  course,  if  the 
"agreement  upon  an  abstraction  theory"  is  held  to,  one  should 
probably  tliink  there  was  a  contract  both  where  A  was  ignorant 
and  where  he  was  aware  of  the  impossibility  of  performing,  since 
in  one  as  much  as  in  the  other  there  was  a  "meeting  of  the  minds" 
upon  an  idea,  viz.,  "cargo." 

This  theory  of  agreement  in  the  abstract  does  not  impress  one 
as  altogether  suitable  for  wide  application  in  a  science  like  the  law 
which  professes  to  move  in  and  about  a  real  world  of  men  and 
affairs.^^  It  would  seem  to  the  writer  that  such  a  promise,  issuing 
forth  from  an  agreement  on  an  abstraction,  with  an  actual  breach 
certain  to  follow,  is  not  one  whit  more  valuable  or  likely  to  be  the 
real  motive  of  men's  dealings  with  one  another  than  was  the 
making  of  a  promise  in  fact,  —  the  mere  making  the  vocal  organs 
to  utter  a  succession  of  sounds,  which  in  the  view  of  Professor 
Ames  was  sufficient  to  form  consideration,  and  was  the  essence 
thereof.^  More  recently  legal  theorists  are  inclined  to  say  that 
if  a  promise  cannot  be  performed  it  is  a  nullity.  Certainly,  from  a 
practical  standpoint,  this  would  seem  to  be  good  sense.  Such  a 
promise  can  have  no  present  or  future  value.  This  feature,  or 
what  we  might  term  the  hopelessness  of  future  value  or  advantage, 
distinguishes  the  cargo  case,  the  married  woman's  case,  and  the 
A  B  case  from  those  cases  where  an  infant  exchanges  promises  with 
an  adult.  It  seems  to  be  now  generally  agreed  that  in  this  sort  of 
transactions  there  is  no  real  consideration  given  by  the  infant.^ 
But  while  from  a  strictly  legal  and  technical  point  of  view  this 
seems  indubitable,  on  the  other  hand  it  seems  equally  indubitable 
that  in  the  infant's  promise  there  is  at  least  a  hope  of  value  or 
advantage  in  the  future.  He  may  perform  his  promise,  and  that 
fact  alone  is  sufficient  to  distinguish  it  from  a  case  like  ours.  There 
is,  then,  something  which  is  in  the  nature  of  consideration,  at  least, 
in  the  infant's  agreement,  although  there  is  no  mutuality  of  obli- 
gation.^^  This  possibility  of  the  final  rendition  of  value  also  dis- 
tinguishes from  ours  a  case  where  A  has  by  fraud  induced  B  to 

^  Holmes,  The  Common  Law,  i,  36. 
**  13  Harv.  L.  Rev.  31,  32. 

28  See  WiLLisTON,  in  27  Harv.  L,  Rev.  528,  529;  Ashley  on  Contracts,  §  43.   See 
also  Ballantine,  in  28  Harv.  L.  Rev.  128,  129. 
"  Professor  Ballantine,  11  Mich.  L.  Rev.  434, 
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enter  into  a  contract.  A  is  bound  while  B  is  free ;  but  in  the  ordinary 
case,  where  no  impossibility  of  performing  the  agreement  intervenes, 
the  law  does  not  deny  A  the  right  to  expect  that  if  he  goes  ahead 
with  the  contract  upon  the  affirmance  thereof  by  B,  the  latter  will 
carry  out  his  side  of  the  agreement. 

Professor  Williston,  defining  what  constitutes  sufficient  considera- 
tion in  a  bilateral  contract,  says: 

"Mutual  promises  each  of  which  assures  ^^  some  act  or  forbearance 
that  will  be,  or  apparently  may  be,  detrimental  to  the  promisor  or  bene- 
ficial to  the  promisee,  and  neither  of  which  is  rendered  void  by  any  rule 
of  law  other  than  that  relating  to  consideration,  are  sufficient  considera- 
tion for  one  another."  ^^ 

Apply  this  test  to  our  A  B  case,  and  the  result  appears  to  be  that 
there  is  no  act  of  any  nature  or  quaUty  whatsoever  that  is  "  assured." 
Professor  Ballantine  would  modify  the  above  definition  and 
rather  state  it  thus : 

"Consideration  is  something  of  possible  value  given  or  undertaken 
to  be  given  in  return  for  something  promised;"  and  he  adds,  "The  test 
of  the  consideration  is  the  possible  value  of  the  thing  promised  and  not 
the  effect  of  the  promise  itself."  ^^ 

That  is  to  say,  consideration  is  not  to  be  sought  in  the  -promises  in 
fact,  or  in  the  actual  performances  of  the  promises,  but  in  a  prom- 
ised performance,  or  a  prospective  value  bargained  for.  Of  course 
anyone  can  "undertake  to  give  something  of  possible  value," 
even  though  he  has  no  idea  of  actually  doing  so,  or  though  he  well 
knows  at  the  time  he  promises  that  the  law  will  make  it  impossible 
for  him  to  execute  his  undertaking.  So,  while  this  theory  of 
consideration  offers  hospitahty  to  the  outcast  voidable  contracts 
(those  of  infants,  insane  or  drunken  persons,  or  others  whose 
promises  are  for  any  reason  performable  only  at  their  own  option)  ^^ 
it  seems  to  me  that  it  justifies  calling  our  A  B  case  a  "contract" 
only  for  the  same  reason  that  Professor  Ames'  theory  of  considera- 
tion would  allow  of  this,  viz.,  in  the  one  case  as  in  the  other  one  is 
dealing  in  reality  with  a  "lip"  promise.    Anyone  who  undertakes 

**  Italics  are  mine. 
"  27  Harv.  L.  Rev.  527,  528. 
"  28  Harv.  L.  Rev.  133. 

'*  II  Mich.  L.  Rev.  429,  430;  28  Harv,  L.  Rev.  130;  see  also  Professor  Williston  in 
27  Harv.  L.  Rev.  528. 
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to  give  what  he  knows  he  cannot  give  is  doing  nothing  of  any 
moment  —  nothing  but  moving  his  Hps.  It  is  a  mistake  to  class 
our  kind  of  case  with  voidable  contracts,  as  Professor  Ames  does.^^ 
It  belongs  rather  with  the  void  contracts  of  married  women. 

Professor  Ballantine  thinks  the  fact  that  the  promise  of  a  married 
woman  is  not  binding  is  not  necessarily  due  to  its  being  void  in  law, 
and  therefore  incapable  of  serving  as  consideration,  and  that  it  has 
been  somewhat  hastily  assumed  that  there  is  no  consideration  given 
by  a  married  woman's  promise.  In  fact,  he  thinks  that  there  is 
consideration  here,  though  no  mutuahty  of  obligation.^^  This  result 
follows  readily  enough,  of  course,  if  one  accepts  Ames'  theory  of 
consideration;  but  if  the  test  of  consideration  is  made  to  be  a 
detriment  in  the  sense  of  a  binding  obligation,  either  assumed  in 
the  present  or  assured  for  the  future,  or  if  it  is  to  be  found  in  the 
exchange  of  a  real  present  value  or  a  possible  future  value  of  a  real 
kind,  it  is  hard  to  see  how  there  can  be  a  consideration  in  either 
promise  in  our  A  B  case.  It  is  equally  hard  to  see  how  there  is  any 
mutuality  of  obligation,  if,  indeed,  any  distinction  is  to  be  made 
between  these  two  ideas.^ 

In  short,  no  present  theory  of  consideration  seems  able  to  account 

for  our  case  as  a  "contract."    If  not  dealt  with  on  the  theory  of 

tort,  it  should  be  treated  on  the  principles  of  quasi-estoppel.    The 

man's  promise  is  originally  gratuitous,  but  as  it  was  relied  on  by 

the  girl  innocently,  reasonably,  and  to  her  disadvantage,  it  should 

be  upheld.    If  it  is  to  be  continued  to  be  treated  by  courts  and 

theorists  as  a  contract,  I  think  it  can  only  be  said  that  it  is  another 

of  those  cases  which  the  courts  are  ready  to  enforce  without  any 

consideration  having  been  given,  and  which  led  Professor  Ashley 

to  advocate  that  the  whole  doctrine  of  consideration  be  done  away 

with. 

Edward  W.  Hope. 

University  of  Oregon 
Law  School. 

^  13  Harv.  L.  Rev.  33,  34.    See  also  Professor  Ballantine,  11  Mich.  L.  Rev.  429. 

^  II  Mich.  L.  Rev.  429;  so,  Ames,  13  Harv.  L.  Rev.  33. 

"  Williston,  27  Harv.  L.  Rev.  525;  Harriman  on  Contracts,  2  ed.,  §  103. 
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THE  POWERS   OF   CORPORATIONS   CREATED 
BY   ACT   OF   CONGRESS 

'T^HE  Supreme  Court  of  the  United  States  has  decided  that  the 
•*■  Federal  Reserve  Board  may  give  national  banks  permission 
to  engage  in  the  business  of  acting  as  trustees  and  as  executors  and 
administrators  and  as  registrars  of  stocks  and  bonds.^ 

This  suggests  the  question  whether  there  has  been  any  modifica- 
tion of  the  doctrine  of  M'Culloch  v.  Maryland  ^  and  Osborn  v.  Bank 
of  the  United  States,^  and  what  are  the  scope  and  extent  of  the  powers 
that  may  be  exercised  by  corporations  created  by  act  of  Congress. 

The  creation  and  control  of  corporations  by  federal  statute  has 
been  suggested  as  a  remedy  for  the  evils  arising  out  of  the  diversity 
and  feebleness  of  state  control  over  companies  engaged  in  trans- 
portation or  commercial  business  of  nation-wide  concern,  and  it  has 
even  been  urged  that  existing  state  corporations  should  be  required 
to  accept  incorporation  under  federal  laws  as  a  condition  of  being 
allowed  to  engage  in  commerce  with  foreign  nations  and  among 
the  states.  With  the  growth  of  national  consciousness  Uttle  need 
is  felt  of  drawing  very  technically  the  lines  between  the  spheres 
of  state  and  federal  legislation,  and  the  present  tendency  is  to 
ignore  these  distinctions  and  to  consider  rather  the  question  of 
practical  efficiency.  It  is  important,  therefore,  that  we  should  keep 
in  mind  the  limitations  which  the  Constitution  has  put  upon  the 
purposes  for  which  Congress  may  create  corporations  and  the  powers 
with  which  corporations  so  created  may  be  endowed.  A  corporation 
is  something  more  than  the  personification  of  an  association  of 
individuals;  its  personality,  its  properties  and  powers  are  derived 
from  the  laws  of  the  sovereignty  by  which  it  was  authorized,  or 
at  least  recognized,  to  be  a  legal  person.  It  is  not  enough  that  an 
association  of  individuals  has  filed  a  certificate  in  a  public  office 
declaring  itself  to  be  a  corporation  and  stating  the  objects  and 

1  First  National  Bank  v.  Union  Trust  Co.,  244  U.  S.  416  (1917),  reversing  the 
judgment  of  the  supreme  court  of  Michigan  in  192  Mich.  640,  159  N.  W.  335  (1916), 
and  overruling  the  decision  of  the  Supreme  Court  of  Illinois  in  People  v.  Brady,  271  HI. 
100,  no  N.  E.  864  (1915). 

2  4  Wheat.  (U.  S.)  316  (1819). 
'  9  Wheat.  (U.  S.)  738  (1824). 
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purposes  for  which  it  was  organized.  The  legal  existence  of  the 
corporation  and  its  powers  depend  upon  the  jurisdiction  of  the 
state  which  created  it  or  the  recognition  of  the  state  wherein  it 
operates.  The  principles  governing  the  power  of  Congress  to  create 
corporations  and  the  extent  of  the  power  conferred  are  stated  by 
Chief  Justice  Marshall  in  the  cases  of  the  first  and  second  banks  of 
the  United  States. 

The  power  to  create  corporations  is  not  one  of  the  substantive 
powers  conferred  upon  Congress  by  the  Constitution.  "Among 
the  enumerated  powers,"  says  Chief  Justice  Marshall  in  M'Culloch 
V.  Maryland  ^  "  we  do  not  find  that  of  establishing  a  bank  or  creating 
a  corporation."  He  was  discussing  the  question  whether  this 
power,  admitted  to  be  a  power  appertaining  to  sovereignty,  was 
one  which  appertained  to  the  sovereignty  of  the  state  or  to  that 
of  the  United  States,  and  he  said: 

"The  power  of  creating  a  corporation,  though  appertaining  to  sover- 
eignty, is  not,  like  the  power  of  making  war,  or  levying  taxes,  or  of 
regulating  commerce,  a  great  substantive  and  independent  power, 
which  cannot  be  implied  as  incidental  to  other  powers  or  used  as  a  means 
of  executing  them.  It  is  never  the  end  for  which  other  powers  are 
exercised,  but  a  means  by  Which  other  objects  are  accomplished."  ^ 

It  was  decided  in  that  case  that  the  creation  of  a  bank  with  the 
power  to  transact  private  banking  business  was  an  appropriate 
means  for  carrying  into  execution  the  powers  expressly  given  to  the 
government  of  the  United  States,  and  the  creation  of  such  a  cor- 
poration was  held  to  be  justified  by  the  authority  given  to  make 
"all  laws  necessary  and  proper  for  carrying  into  execution  the 
enumerated  powers  and  all  other  powers  vested  by  the  Constitution 
in  the  government  of  the  United  States." 

Again,  in  Osborn  v.  Bank  of  the  United  States,^  the  Chief  Justice 
said: 

"Why  is  it  that  Congress  can  incorporate  a  bank?  This  question  was 
answered  in  M'Culloch  v.  The  State  of  Maryland.  It  is  an  instrument 
which  is  'necessary  and  proper'  for  carrying  on  the  fiscal  operations 
of  government.  Can  this  instrument,  on  any  rational  calculation,  effect 
its  object,  unless  it  be  endowed  with  that  faculty  of  lending  and  dealing 
in  money  which  is  conferred  by  its  charter?   If  it  can,  if  it  be  as  competent 

*  4  Wheat.  (U.  S.)  316,  406  (1819).  "  Ibid.,  411. 

«  9  Wheat.  (U.  S.)  738,  861  (1824). 
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to  the  purposes  of  government  without,  as  with  this  faculty,  there  will 
be  much  difficulty  in  sustaining  that  essential  part  of  the  charter.  If  it 
cannot,  then  this  faculty  is  necessary  to  the  legitimate  operations  of 
government  and  was  constitutionally  and  rightfully  engrafted  on  the 
institution.  It  is,  in  that  view  of  the  subject,  the  vital  part  of  the  cor- 
poration: it  is  its  soul;  and  the  right  to  preserve  it  originates  in  the 
same  principle  with  the  right  to  the  skeleton  or  body  which  it  animates." 

These  decisions  declare  the  principles  upon  which  rests  the  power 
of  Congress  under  the  Constitution  to  create  corporations  and 
indicate  the  extent  of  the  powers  that  may  be  conferred  upon  them. 
In  view  of  these  principles  Congress  created  the  national  banks 
under  the  act  of  June  3,  1864.'^  Of  this  act  the  Supreme  Court  said 
in  1875,^ 

"The  constitutionality  of  the  act  of  1864  is  not  questioned.  It  rests  on 
the  same  principle  as  the  act  creating  the  second  bank  of  the  United 
States.  The  reasoning  of  Secretary  Hamilton  and  of  this  court  in 
M'Culloch  V.  Maryland  (4  Wheat.  316)  and  in  0 shorn  v.  Bank  of 
the  United  States,  (9  id.,  708)  therefore,  applies.  The  national  banks 
organized  under  the  act  are  instruments  designed  to  be  used  to  aid  the 
government  in  the  administration  of  an  important  branch  of  the  public 
service.  They  are  a  means  appropriate  to  that  end.  Of  the  degree  of 
necessity  which  existed  for  creating  them  Congress  is  the  sole  judge." 

Victor  Morawetz,  in  an  article  in  the  Harvard  Law  Review 
for  June,  19 13,  suggested  that  although  the  court  was  right  in 
sustaining  the  constitutionality  of  the  national  bank  act,  it  seemed 
little  more  than  a  pretense  to  assert  that  an  unlimited  number  of 
banks,  some  of  them  small  and  intended  only  to  give  local  banking 
facilities,  were  incorporated  to  serve  the  fiscal  operations  of  the 
government  and. that  a  sounder  and  better  ground  was  the  power 
to  regulate  commerce  among  the  states;  but  it  is  to  be  noted  that 
the  consolidation  of  some  of  these  banks  under  the  National  Reserve 
Bank  Act  has  now  proved  their  usefulness  for  serving  the  fiscal 
operations  of  the  government  and  the  transportation  of  armies  in 
time  of  war. 

When  Congress  in  1913^  conferred  on  the  Federal  Reserve 
Board  power  to  license  such  national  banks  as  should  apply  for  it, 

^  13  Stat,  at  L.  99. 

'  Farmers'  &  Mechanics'  National  Bank  v.  Dearing,  91  U.  S.  29-33  (1875). 

»  38  Stat,  at  L.  262. 
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power  to  act  as  trustees  and  executors  and  administrators  and 
registrars  of  stocks  and  bonds,  it  was  insisted  that  these  functions 
bore  no  real  relation  to  the  purpose  of  serving  the  fiscal  opera- 
tions of  the  government  or  regulating  commerce  among  the  states, 
nor  to  any  of  the  federal  purposes  for  which  Congress  had  power 
to  authorize  corporations  to  be  created;  that  the  functions  were 
not  even  the  proper  functions  of  a  private  banking  business,  but 
were  governed  by  diflferent  rules  of  law  peculiarly  within  the 
province  of  the  state  and  that  the  duties  of  executors  and  adminis- 
trators were  derived  and  regulated  wholly  through  state  laws. 
The  question  came  before  the  Supreme  Court  of  Michigan  in 
Grant  Fellows,  Attorney  General  v.  First  National  Bank  of  Bay 
City^°  and  before  the  Supreme  Court  of  Illinois  in  People  ex  rel. 
First  National  Bank  of  Joliet  v.  Brady,  Auditor}^ 

In  both  cases  the  decision  was  that  the  permission  given  by 
Congress  through  the  Federal  Reserve  Board  to  the  national  banks 
did  not  avail  to  authorize  them  to  carry  on  the  business  of  trust 
companies  and  registrars  of  stocks  and  bonds,  nor  to  act  as  executors 
and  administrators  within  the  states. 

The  decision  of  the  Supreme  Court  of  Michigan  was  taken  to 
the  Supreme  Court  of  the  United  States  and  the  judgment  was 
reversed.^^  The  effect  was  to  overrule  also  the  opinion  of  the 
Supreme  Court  of  Illinois  in  the  Joliet  bank  case.  The  opinion  of 
the  Supreme  Court  of  the  United  States  was  delivered  by  the  Chief 
Justice.  He  said  the  court  below,  while  recognizing  that  it  had 
been  settled  beyond  dispute  that  Congress  had  power  to  organize 
banks  and  endow  them  with  functions  both  of  a  pubhc  and  private 
character,  had, 

"instead  of  testing  the  existence  of  the  implied  power  to  grant  the  par- 
ticular functions  in  question  by  considering  the  bank  as  created  by 
Congress  as  an  entity,  with  all  the  functions  and  attributes  conferred 
upon  it,  rested  the  determination  as  to  such  power  upon  a  separation 
of  the  particular  functions  from  other  attributes  and  functions  of  the 
bank,  and  ascertained  the  existence  of  the  implied  authority  to  confer 
them  by  considering  them  as  segregated,  that  is,  by  disregarding  their 
relation  to  the  bank  as  component  parts  of  its  operation." 

"  192  Mich.  640,  159  N.  W.  335  (1916).        "  271  111.  100,  no  N.  E.  864  (1915). 
An  article  of  my  own  on  the  Illinois  case,  with  an  outline  of  the  arguments  of 
counsel  and  court,  appeared  in  16  COL.  L.  Rev.  386. 
12  244  U.  S.  416,  424  (1917). 
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The  Chief  Justice  said  that  while  fully  recognizing  the  right  of 
Congress  to  exercise  its  legislative  judgment  as  to  the  necessity  of 
creating  the  bank  including  the  scope  and  character  of  the  public 
and  private  powers  which  should  be  given  to  it,  the  court  dis- 
regarded this  discretion  in  Congress  to  determine  whether  it  was 
relevant  or  appropriate  to  give  the  bank  the  particular  functions 
in  question,  and  in  so  doing  the  court  below  took  a  mistaken  view 
of  the  actual  conditions  and  failed  to  observe  that  the  state  banks 
exercised  these  same  functions  and  by  reason  of  this  were  rivals 
in  the  same  field  of  business  so  that  it  was  plain  that  it  was  neces- 
sary to  confer  these  functions  upon  the  national  banks  in  order  to 
promote  their  efiiciency  and  the  success  of  their  business.  As  to 
the  point  that  the  functions  of  executors  and  administrators  and 
trustees  were  peculiarly  within  the  domain  of  state  regulation,  the 
court  said  that  it  was  established  in  M'Culloch  v.  Maryland  and 
Osborn  v.  Bank  of  the  United  States  that 

"although  a  business  was  of  a  private  nature  and  subject  to  state  regula- 
tion, if  it  was  of  such  character  as  to  cause  it  to  be  incidental  to  the 
successful  discharge  by  a  bank  chartered  by  Congress  of  its  public 
functions,  it  was  competent  for  Congress  to  give  the  bank  the  power  to 
exercise  such  private  business  in  cooperation  with  or  as  part  of  its  public 
authority." 

The  Supreme  Court  took  no  notice  of  the  suggestion  of  counsel 
that  Congress  had  not,  in  fact,  declared  its  opinion  that  the  new 
privileges  conferred  were  necessary  to  the  efficiency  of  the  national 
banks.  They  only  declared  that  they  might  be  conferred  by  the 
Federal  Reserve  Board  on  such  national  banks  as  applied  for  them. 
It  is,  perhaps,  sufiicient  that  Congress  should  determine  that 
these  privileges  were  necessary  to  the  efficiency  of  any  national 
bank  that  should,  in  view  of  the  rivalry  of  state  banks,  find  it  was 
desirable  that  it  should  take  up  these  new  lines  of  business.  It 
will  be  observed  that  in  this  case  of  the  national  banks  the  court 
found  as  an  essential  fact  that  the  new  functions  now  conferred 
upon  them  were  functions  which  had  now  become  familiar  functions 
of  state  banks,  their  rivals  in  the  banking  business,  so  that  it  was  a 
reasonable  exercise  of  discretion  for  Congress  to  consider  them  a 
relevant  and  appropriate  means  of  preserving  the  efficiency  of  the 
banks  as  instrumentalities  in  carrying  into  execution  the  purposes 
of  the  government  for  which  they  were  created. 
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The  question  whether  the  national  banks  should  be  authorized 
to  extend  their  business  over  these  new  fields  is  not  perhaps  a  matter 
of  much  moment.  The  case  is  important  because  of  its  bearing 
upon  the  question  of  the  scope  and  extent  of  the  powers  that  may 
be  conferred  by  Congress  upon  a  corporation  created  by  it  for  the 
execution  of  any  of  the  powers  given  to  it  by  the  Constitution. 
Does  it  extend  the  doctrine  of  M'CuUoch  v.  Maryland  and  Oshorn  v. 
Bank  of  the  United  States?  Is  it  true,  as  was  insisted  by  Justice 
Ostrander  in  the  court  below,  that  the  decision  involves  the  conclu- 
sion that  if  Congress  has  lawfully  created  a  corporation  in  aid  of  the 
fiscal  operations  of  the  government,  it  may  confer  upon  it  the 
powers  of  a  trading  company  or  a  transportation  company,  or  to 
go  further  and  to  speak  more  generally,  is  there  anything  in  this 
decision  that  indicates  that  Congress  having  created  a  corporation 
with  such  powers  as  in  its  judgment  make  it  an  appropriate  means 
of  executing  the  powers  committed  to  the  federal  government,  it 
may  incidentally  confer  upon  it  powers  not  essential  to  its  efiiciency 
for  those  purposes  and  having  no  relation  to  those  purposes? 

Before  considering  the  arguments  that  have  been  urged  in  favor 
of  the  extension  of  the  field  of  the  activities  of  federal  corporations, 
it  may  be  well  to  note  that  for  more  than  a  century  Congress,  except 
in  legislating  for  the  territories  and  the  District  of  Columbia,  has 
rarely  exercised  its  incidental  power  to  create  corporations  other 
than  the  national  banks  and  the  Pacific  Railroad  companies. 
Charters  were  granted  to  some  interstate  bridge  companies  and 
ferry  companies,  some  canal  companies  and  a  few  associations 
of  a  benevolent  or  social  character  of  general  concern;  but  the 
movement  now  is  toward  the  incorporation  by  general  law  of  rail- 
road and  transportation  companies,  of  large  commercial  corpora- 
tions engaged  in  interstate  commerce  and  even  of  companies 
engaged  in  manufacturing  goods  intended  to  be  carried  in  interstate 
commerce. 

There  is  a  chapter  in  the  first  edition  of  "Thompson  on  Corpora- 
tions," 1895,  entitled  "National  Corporations"  containing  an  his- 
torical sketch  in  less  than  three  pages.  The  chapter  was  written 
by  Russell  H.  Curtis  of  the  Chicago  bar  and  the  article  appeared 
first  in  21  American  Law  Review,  258  (1887).  He  says  that  in 
1 791  Congress  incorporated  the  earliest  bank  of  the  United  States, 
the  charter  of  which  expired  by  hmitation  iniSii.    Ini8i5a  bill 
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to  incorporate  a  national  bank  was  passed  by  Congress,  but  was 
vetoed  by  President  Madison.  In  18 16  Congress  granted  a  charter 
for  twenty  years  to  the  second  bank  of  the  United  States,  but  before 
the  charter  expired  President  Jackson,  on  September  24,  1833, 
found  a  Secretary  of  the  Treasury  who  would  consent  to  obey  his 
order  to  withdraw  the  funds  of  the  United  States  from  the  bank. 
In  1863  Congress  passed  a  statute  authorizing  the  formation  of 
national  banks  ^^  and  the  existing  National  Bank  Act  was  approved 
June  3,  1864. 

In  1862  Congress  chartered  the  Union  Pacific  Railroad  and 
Telegraph  Company ,^^  and  by  the  same  act  granted  franchises  to 
certain  state  railroad  companies  with  provision  for  their  future 
consolidation,  which  was  effected  in  part  in  1880,  and  it  was  held 
by  the  Supreme  Court  in  1883  ^^  that  a  suit  relating  to  the  validity 
of  the  consolidation  was  a  suit  arising  under  the  laws  of  the  United 
States.  In  1866  Congress  chartered  the  Atlantic  and  Pacific 
Railroad  Company  to  build  a  line  from  Missouri  to  the  Pacific 
coast,^®  and  in  187 1  a  charter  was  granted  to  the  Texas  and 
Pacific  Railroad  Company.^^ 

The  Supreme  Court  in  1884^^  held  that  these  and  similar  com- 
panies were  strictly  suits  arising  under  the  laws  of  the  United  States, 
and  this  is  now  the  settled  law." 

Justice  Bradley,  in  1887,  speaking  of  these  statutes  granting 
franchises  to  the  Pacific  Railroad  companies,  said: 

"It  cannot  at  the  present  day  be  doubted  that  Congress,  under  the 
power  to  regulate  commerce  among  the  several  States,  as  well  as  to 
provide  for  postal  accommodations  and  military  exigencies,  had  authority 
to  pass  these  laws."  ^" 

In  1865  Congress  incorporated  the  Freedman's  Savings  and 
Trust  Company  and  in  1866  the  National  Asylum  for  Disabled 
Volunteer  Soldiers,  but  both  of  these  were  made  corporations  of 
the  District  of  Columbia;  but  the  Forty-ninth  Congress  went 
further  and  incorporated  the  National  Trade  Union  of  the  District 
of  Columbia,  with  authority  to  establish  branches  in  all  the  states. 

"12  Stat,  at  L.  665.  "  Ibid.,  489. 

"  Ames  V.  Kansas,  iii  U.  S.  449  (1883). 

"  14  Stat,  at  L.  292.  "  16  Stat,  at  L.  573. 

"  Pacific  Railroad  Removal  Cases,  115  U.  S.  i  (1884). 

"  MORAWETZ  ON  CORPORATIONS,  §§  984,  985. 

20  California  v.  Pacific  R.  R.  Co.,  127  U.  S.  i,  39  (1887). 
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In  187 1  Congress  granted  a  charter  to  the  Centennial  Board  of 
Finance  for  the  national  exposition  of  1876. 

In  1889,  for  the  purpose  of  regulating  commerce  with  foreign 
countries  and  among  the  states,  Congress  incorporated  the  Mari- 
time Canal  Company  of  Nicaragua  as  a  private  stock  company  for 
profit  with  authority  to  construct  a  canal  in  foreign  territory,  and 
in  1890  the  North  River  Bridge  Company  was  incorporated  by 
Congress  with  power  to  build  a  bridge  over  the  Hudson  River 
between  New  York  and  New  Jersey,  to  exercise  the  right  of  eminent 
domain  and  to  sue  and  be  sued  in  the  United  States  Circuit  Court.^^ 

The  Supreme  Court  likened  the  creation  of  this  corporation  to 
the  creation  of  "a  bank  for  the  purpose  of  carrying  on  the  fiscal 
operations  of  the  United  States,  or  a  raihoad  corporation  for  the 
purpose  of  promoting  commerce  among  the  States." ^^ 

The  Wheeling  Bridge  Case,^  related  to  the  paramount  control  of 
Congress  over  a  bridge  erected  by  a  state  corporation,  and  in 
Stockton  V.  Baltimore  6*  New  York  Railway  Co.  the  authority  to 
construct  the  bridge  had  been  given  by  Congress  to  corporations  of 
New  York  and  New  Jersey. 

The  American  Red  Cross  Society,  incorporated  in  the  District 
of  Columbia  in  1881  and  1893,  was  finally  reincorporated  by  act 
of  Congress  under  government  supervision  in  1905.  The  Panama 
Canal  was  built  by  the  government.  The  United  States  Shipping 
Board  is  a  commission  and  its  Emergency  Fleet  Corporations  are 
organized  under  the  laws  of  the  District  of  Columbia.^^  The  Federal 
Reserve  Banks  are  made  up  of  national  banks.^ 

Hitherto  Congress  has  confined  the  exercise  of  its  power  to  create 
corporations  pretty  strictly  to  the  organization  and  regulation  of 
national  banks  and  of  transcontinental  railroads.  It  has  not 
attempted  to  require  the  federal  incorporation  of  existing  railroad 
companies  chartered  by  the  states,  even  though  their  business 
within  the  state  of  their  origin  is  insignificant,  nor  has  it  attempted 
to  insist  upon  federal  incorporation  of  companies  organized  for 
commercial  business  coextensive  with  the  whole  country,  still  less 
to  incorporate  manufacturing  companies  even  though  they  exercise 

"  26  Stat,  at  L.  268. 

^  Luxton  V.  North  River  Bridge  Co.,  153  U.  S.  525,  529  (1894). 

»  18  How.  (U.  S.)  421  (1855). 

**  38  Stat,  at  L.  251,  December  23,  1913. 

^*  39  Stat,  .at  L.  227,  June,  1916. 
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nation-wide  competition  or  threaten  to  exercise  nation-wide 
monopoly. 

The  growing  sense  of  national  unity  and  the  experience  of  national 
efficiency  acquired  in  the  war  will  tend  to  bring  pressure  upon  Con- 
gress to  avail  itself  more  freely  of  its  power  to  create  corporations, 
and  the  question  naturally  arises  whether  corporations  engaged 
in  business  throughout  the  whole  country  should  not  be  created 
and  controlled  by  national  authority  and  whether  this  should  not 
apply  not  only  to  interstate  railroads  but  also  to  trading  companies 
and  even  to  companies  engaged  in  the  manufacture  of  goods  intended 
to  be  sold  in  interstate  and  foreign  commerce. 

In  his  book  on  "Social  Reform  and  the  Constitution,"  published 
in  191 1,  Professor  Frank  J.  Goodnow,  of  Johns  Hopkins,  has  a 
chapter  on  "Federal  Incorporation"  prepared  under  his  direction 
by  Mr.  Sidney  D.  Moore  Hudson.  After  examining  the  opinions 
of  Chief  Justice  Marshall  in  M'Culloch  v.  Maryland  and  Osborn  v. 
Bank  of  the  United  States,  as  well  as  the  argument  of  Secretary 
Hamilton,^®  he  considers  first,  the  constitutionality  of  the  erection 
of  federal  corporations  having  power  to  engage  in  interstate  com- 
merce, —  trade  as  well  as  transportation,  and  secondly,  whether  such 
corporations  may  be  granted  the  power  to  manufacture  goods 
to  be  sold  or  transported  in  interstate  commerce.  He  finds 
that  no  question  has  been  made  with  regard  to  corporations 
engaged  in  transportation  by  land  or  water,  and  as  to  corpora- 
tions formed  for  the  purpose  of  engaging  in  interstate  trade,  he 
says  it  must  be  shown  that  the  corporations  are  such  as  to  have, 
in  fact,  a  relation  to  the  regulation  of  interstate  commerce  suffi- 
ciently close  to  indicate  that  such  regulation  may  reasonably  be 
regarded  as  the  purposes  of  Congress  in  the  erection  of  the  corpora- 
tion. And  the  suggestion  is  that  if  a  railroad  or  a  bridge  company 
may  be  organized  as  an  instrumentality  of  interstate  commerce  why 
may  not  companies  be  erected  in  order  to  provide  a  more  efficient 
organization  for  carrying  it  on.  He  goes  further  and  includes  the 
manufacture  of  goods  in  the  purposes  for  which  federal  corpora- 
tions may  be  organized  by  act  of  Congress,  provided  it  is  found 
in  the  judgment  of  Congress  that  the  manufacture  of  goods  to  be 
transported  or  sold  in  interstate  commerce  is  essential  to  rendering 

"  4  Wheat.  (U.  S.)  316  (1819),  9  Wheat.  (U.  S.)  738  (1824);  3  Hamilton's  Works, 
Federal  Ed.  448, 


698  HARVARD  LAW  REVIEW 

the  corporation  completely  efficient  for  the  purposes  for  which  the 
government  has  created  it.  He  accepts  the  distinction  made  in 
Kidd  V.  Pearson  between  manufacture  and  commerce,^^  but  sub- 
mits "That  this  principle  does  not  render  unconstitutional  the 
conferring  of  the  power  to  manufacture  upon  federal  corporations 
engaged  in  interstate  or  foreign  commerce."  He  refers  to  the 
Danbury  Hatters'  case  ^^  as  affirming  the  rights  imder  certain 
conditions  of  direct  federal  control  over  manufacture. 

The  need  of  federal  incorporation  was  urged  by  President  Taft 
in  his  special  message  to  Congress  on  January  7,  1910,  pages  17-20, 
and  H.  L.  Wilgus,  writing  on  the  question,  "Should  there  be  a 
federal  incorporation  law?"  insisted  that  "the  jurisdiction  which 
can  create  corporations  should  be  confined  exclusively  to  that  one 
which  will  have  responsibility  for  their  actions  in  every  place." 
Some  five  years  ago  Victor  Morawetz  wrote  in  this  Review  a 
comprehensive  article  entitled  "The  Power  of  Congress  to  Enact 
Incorporation  Laws  and  to  Regulate  Corporations."  ^®  He  referred 
to  the  bank  cases  and  the  bridge  cases  and  quoted  Hamilton's 
opinion  on  the  charter  of  the  first  bank  of  the  United  States  to  the 
effect  that  the  creation  of  a  corporation  was  but  a  mean  having  a 
natural  relation  to  any  of  the  acknowledged  objects  or  lawful 
ends  of  the  government;  it  is  not  an  independent,  substantive  thing, 
but  a  quality,  capacity  or  mean  to  an  end.  A  mercantile  com- 
pany is  formed  for  the  purpose  of  carrying  on  a  particular  branch 
of  business,  and  to  add  incorporation  to  this  would  only  be  to  add 
artificial  capacity  for  prosecuting  the  business  with  more  safety 
and  convenience.^" 

Mr.  Morawetz  discussed  the  question  how  far  national  corpora- 
tions would  be  peculiarly  subject  to  national  legislation  and  how 
they  would  be  affected  by  state  laws,  and  also  the  questions  of 
taxation  by  the  states  and  national  control  and  regulation  of  state 
corporations,  and  suggested  that  any  attempt  on  the  part  of 
Congress  to  control  or  regulate  state  corporations  by  means  of  the 
imposition  of  prohibitory  excise  taxes  should  not  be  encouraged. 

The  federal  incorporation  of  railway  companies  was  the  subject 
of  an  article  in  the  Harvard  Law  Review  by  Charles  W.  Bunn, 
of  Minnesota,  in  April,  1917.    He  refers  to  Railroad  Co.  v.  Mary- 

"  128  U.  S.  I  (1888).  "  Loewe  v.  Lawlor,  208  U.  S.  274  (190S). 

*•  June,  1913.  *°  Ford's  Edition  of  the  Federalist,  p.  657. 
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land,^^  in  which  Justice  Bradley  referred  to  the  exercise  of  the 
power  of  Congress  over  interstate  commerce  in  the  construction 
of  the  Cumberland  national  road  and  similar  works  and  the  more 
recent  exercise  of  that  power,  though  mostly  through  national 
territory,  in  the  establishment  of  railroad  communication  with  the 
Pacific  coast.  He  quoted  the  Minnesota  Rate  cases,  followed  in 
Houston,  East  &°  West  Texas  Railway  Co.  v.  United  States,^^  and 
concludes  (page  594): 

"It  has,  therefore,  been  determined  that  Congress,  under  its  power 
to  regulate  commerce,  may  itself  build  railways  or  provide  for  govern- 
ment railways  by  delegation  of  power  to  corporations.  The  government 
may  also  provide  for  transportation  of  its  mails,  its  armies,  and  its 
property  by  any  means  it  chooses  to  select.  Under  these  ample  powers 
it  may  provide  its  own  instrumentalities  of  transportation,  or  may  make 
use  of  existing  instrumentalities." 

During  the  last  three  months  there  has  been  a  series  of  articles 
in  the  Michigan  Law  Review  by  Professor  Myron  W.  Watkins, 
of  the  University  of  Missouri.^^  He  examines  in  detail  the  decisions 
of  the  Supreme  Court  in  the  cases  of  the  banks  of  the  United  States 
and  the  national  banks,  the  Pacific  Railroad  cases,  the  bridge  cases, 
the  ferry  cases,  the  cases  on  the  incorporation  and  regulation 
of  telegraph  companies  and  express  companies,  and  the  cases  on 
the  regulation  of  rates  and  of  the  operation  of  the  instruments  or 
instrumentahties  of  interstate  commerce,  and  the  jurisdiction  over 
questions  of  liability  to  employees  and  to  the  public,  and  upon  the 
effect  of  the  federal  statutes  upon  monopolies  and  restraint  of 
trade.  Referring  to  the  laxity  and  diversity  of  the  regulation  of 
corporations  created  by  the  various  states,  he  examines  the  question 
whether  compulsory  federal  incorporation  of  all  corporations 
engaged  in  interstate  commerce  is  not  a  constitutional  remedy, 
and  the  conclusion  on  this  last  point  is  that  the  enactment  of  a 
national  incorporation  law,  if 

"backed  by  a  fair  proportion  of  the  business  community  (and  there 
seems  every  reason  to  believe  that  it  would  even  now  have  the  support 
of  a  representative  group  of  men  in  business  and  professional  life),  and 
if  Congress  by  its  first  action  evidences  a  disposition  to  promote  the 

«  2LWaU.  (U.  S )  456  (1874).  ^  234  U.  S.  342  (1914). 

"  "Federal  Incorporation,"  17  Mich.  L.  Rev.  64,  145,  238,  November  and  De- 
cember, 1918,  and  January,  1919. 
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interstate  trade,  rather  than  to  harry  and  retard  it,  the  Supreme  Court 
would  be  diligent  to  find  its  way  clear  to  uphold  it."  ^ 

After  examining  the  bank  cases  and  the  Pacific  Railroad  cases,  he 
says : 

"  We  may  conclude  that  the  following  principles  are  confirmed  or  estab- 
lished by  these  western  railroad  cases:  first,  Congress  may  charter 
corporations  for  certain  purposes;  second;  Congress  may  create  railroad 
corporations  to  engage  in  interstate  transportation,  i.  e.  corporations 
endowed  with  a  public  interest,  but  organized  and  conducted  by  private 
parties  strictly  for  profit;  third,  it  is  a  sufiicient  basis  for  the  exercise  of 
this  power  that  in  the  judgment  of  Congress  the  erection  of  such  corpora- 
tions will '  tend  to  facilitate '  interstate  commerce.  It  is  not  for  the  courts 
to  decide  upon  the  expediency  of  employing  this  means  of  '  facilitating 
commerce'  —  that  is  left  to  the  discretion  of  Congress."  ^ 

In  these  articles  the  power  of  Congress  to  create  corporations 
and  the  extent  of  the  power  conferred  has  been  discussed  in  con- 
nection with  an  examination  of  the  cases  on  the  power  of  Congress 
to  regulate  interstate  and  foreign  commerce;  and  it  is  this  power 
which  opens  up  the  most  important  and  the  most  indefinite  field 
for  the  creation  and  operation  of  federal  corporations.  It  is  in  this 
direction  that  the  extension  of  the  power  of  the  federal  government 
is  compelled  by  the  expansive  force  of  the  commercial  instinct  in 
a  people  which  realizes  that  it  is,  in  fact,  a  nation  and  is  scarcely 
conscious  any  longer  of  the  limitations  of  the  state  boundaries. 
It  is  on  the  plea  of  the  need  to  exercise  the  power  to  regulate  inter- 
state and  foreign  commerce  that  it  is  proposed  that  Congress  shall 
erect  corporations  with  power  to  manufacture  goods  to  be  used  in 
trade  beyond  the  borders  of  a  single  state,  and  it  is  urged  that  the 
regulation  of  commerce  may  well  require  the  regulation  of  the 
incorporated  association  by  which  trade  is  carried  on.  There  is  no 
need  to  review  the  arguments  in  detail.  It  is  enough  to  collect 
and  quote  from  these  scattered  papers  while  examining  the  recent 
decision  of  the  United  States  Supreme  Court  on  the'extent  of  the 
power  of  corporations  created  by  Congress  and  considering  whether 
it  suggests  any  change  in  the  attitude  of  the  court  upon  the  subject 
involved.  The  reversal  of  the  decision  of  the  court  below  in  the 
Federal   Reserve   Board   case^^   was   based   distinctly   upon   the 

**  17  Mich.  L.  Rev.  259.  "  Ibid.,  77. 

"  244  U.  5.416,425  (1917). 
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assertion  that  it  departed  from  the  rule  laid  down  in  M^Culloch  v. 
Maryland  and  Oshorn  v.  Bank  of  the  United  Stales. 

"What  those  cases  established," 

said  the  Chief  Justice, 

"was  that  although  a  business  was  of  a  private  nature  and  subject  to 
state  regulation,  if  it  was  of  such  a  character  as  to  cause  it  to  be  incidental 
to  the  successful  discharge  by  a  bank  chartered  by  Congress  of  its  public 
functions,  it  was  competent  for  Congress  to  give  the  bank  power  to 
exercise  such  private  business  in  cooperation  with  or  as  a  part  of  its 
public  authority." 

The  court  below  had  found  that  the  new  functions  were  quite 
different  from  those  of  a  bank,  but  the  Chief  Justice  said  that 
under  present  conditions  they  were,  in  fact,  incidental  to  the 
business  of  banks  as  now  conducted  by  rival  state  banks,  and  there- 
fore might  well  have  been  found  by  Congress  to  be  essential  to  the 
efficiency  of  the  national  banks.  The  court  below,  he  said,  had 
erred  in  not  regarding  the  corporation  as  an  entity  and  in  regarding 
the  new  functions  as  segregated.  This  does  not  imply  that  what- 
ever functions  might  be  given  to  the  corporations  created  by  Con- 
gress they  could  lawfully  be  exercised,  but  only,  as  the  Chief 
Justice  himself  explains,  that  any  particular  functions  must  be 
considered  as  component  parts  of  the  operations  of  the  bank  as  an 
entity,  and  by  this  it  is  clear  that  he  meant  its  operation  as  a  means 
of  carrying  into  execution  the  powers  conferred  by  the  Constitution 
upon  Congress. 

Chief  Justice  Marshall,  in  Osborn  v.  Bank  of  the  United  States, ^"^ 
said : 

"The  constitutional  power  of  Congress  to  create  a  bank,  is  derived 
altogether  from  the  necessity  of  such  an  institution  for  the  fiscal  pur- 
poses of  the  Union.  It  is  established,  not  for  the  benefit  of  the  stock- 
holders, but  for  the  benefit  of  the  nation.  It  is  a  part  of  the  fiscal  means 
of  the  nation.  Indeed,  'the  power  of  creating  a  corporation  is  never 
used  for  its  own  sake,  but  for  the  purpose  of  efifecting  something  else.'  ^* 
All  its  powers  and  faculties  are  conferred  for  this  purpose  and  for-  this 
alone,  and  it  is  to  be  supposed  that  no  other  or  greater  powers  are  con- 
ferred than  are  necessary  to  this  end." 

"  9  Wheat.  (U.  S.)  738,  809,  810  (1824). 

»8  M'Culioch  V.  Maryland,  4  Wheat.  (U.  S.)  316,  411  (1819). 
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.  The  Supreme  Court  in  the  case  on  the  powers  conferred  on 
national  banks  by  the  Reserve  Board  ^^  suggests  no  modification 
of  this  ruling.  It  makes  the  doctrine  of  this  case  the  basis  of  its 
decision,  and  says: 

"The  niling  in  effect  was  that  although  a  particular  character  of  business 
might  not  be  when  isolatedly  considered  within  the  impUed  power  of 
Congress,  if  such  business  was  appropriate  or  relevant  to  the  banking 
business  the  implied  power  was  to  be  tested  by  the  right  to  create  the 
bank  and  the  authority  to  attach  to  it  that  which  was  relevant  in  the 
judgment  of  Congress  to  make  the  business  of  the  bank  successful." 

Whether  the  functions  attached  to  the  corporation  are  appropriate 
or  relevant  must  be  determined  by  Congress  in  view  of  the  need 
of  fitting  the  corporation  to  carry  into  execution  the  powers  com- 
mitted to  Congress.  There  is  no  question  of  the  power  of  Congress 
to  create  corporations  as  a  means  to  carry  out  its  constitutional 
powers.  The  only  question  is  as  to  the  limitation  upon  the  powers 
that  may  be  conferred  upon  and  the  powers  that  may  be  exercised 
by  the  corporation.  The  Hmitation  is  not  upon  the  power  to  create 
corporations,  but  only  upon  the  purposes  for  which  the  corporation 
may  be  used  as  an  appropriate  means. 

Congress  may  authorize  the  formation  of  corporations  for  any 
of  the  purposes  enumerated  in  the  constitution  as  within  its  juris- 
diction. It  may  create  them  for  carrying  into  execution  its  fiscal 
operations,  its  power  to  raise  and  transport  armies,  to  declare  and 
carry  on  war,  to  regulate  commerce  between  foreign  nations  or 
among  the  states,  and  having  created  them  for  any  of  these  pur- 
poses it  may  incidentally  and  in  its  discretion  confer  upon  them 
other  powers  relevant  and  appropriate  to  make  them  efficient 
instruments  of  the  government  for  its  own  purposes;  and  just  at 
this  point  comes  the  question  what  other  powers  are  relevant 
and  appropriate  and  what  is  the  character  and  extent  of  the 
efficiency  and  what,  if  any,  is  the  limit  of  the  discretion  the  courts 
will  allow  to  the  Congress  in  these  matters. 

The  Supreme  Court,  in  First  National  Bank  v.  Union  Trust 
Co.,^^  lays  emphasis  upon  the  right  of  Congress  to  exercise  its 
legislative  judgment  as  to  the  necessity  for  creating  the  bank, 
including  the  scope  and  character  of  the  public  and  private  powers 

"  244  U.  S.  416,  420  (1917).  *>  244  U.  S.  416  (1917)- 
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which  should  be  given  to  it,  and  says  that  in  that  case  the  dis- 
cretion of  Congress  was  disregarded  and  judicial  discretion  put 
in  its  place,  but  the  fact  remains  that  the  powers  of  Congress  are 
eniunerated  and  Umited,  and  the  creation  of  a  corporation  is  not 
in  itself  one  of  the  enumerated  powers,  but  only  a  means  of  exer- 
cising one  or  more  of  those  powers,  and  it  seems  to  be  clear  that 
Congress,  by  adopting  a  corporation  as  a  means,  cannot  thereby 
acquire  power  to  do  anything  which  under  the  constitution  is  be- 
yond the  sphere  of  its  authority  and  therefore  reserved  to  the 
states. 

It  is  within  the  sphere  of  the  power  to  regulate  commerce  that 
there  is  the  greatest  latitude  for  the  exercise  of  the  discretion  of 
Congress  as  to  what  is  appropriate  and  relevant  for  making  a 
corporation  efficient  for  exercising  the  powers  given  to  it  with  a 
view  to  carrying  this  power  into  execution. 

I  shall  not  attempt  to  discuss  the  question  whether  or  to  what 
extent  Congress  may  authorize  transportation  or  trading  com- 
panies to  manufacture  goods  to  be  used  in  interstate  or  foreign 
commerce.  It  may  well  be  that  even  more  general  powers  will 
be  claimed  to  be  necessary  for  the  successful  operation  of  federal 
corporations  organized  for  the  development  of  American  trade 
with  foreign  countries. 

It  is  important  to  consider  that  corporations  created  by  Con- 
gress will  have  certain  advantages  over  corporations  organized 
under  state  laws.  They  will  not  be  foreign  corporations  which  may 
be  excluded  from  doing  business  in  the  states  or  be  subject  to  regu- 
lation. They  will  not  be  on  a  par  with  corporations  organized  by 
Congress  in  the  territories  or  the  District  of  Columbia:  being  or- 
ganized under  an  act  of  Congress  their  rights  are  derived  from  the 
laws  of  the  United  States.  In  O shorn  v.  Bank  of  the  United  States  ^^ 
Chief  Justice  Marshall,  speaking  of  the  bank,  said:  "It  is  not  only  it- 
self the  mere  creature  of  a  law,  but  all  its  actions  and  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted,  have  a 
case  which  does  not  arise  hterally,  as  well  as  substantially,  under 
the  law?  "  and  it  was  settled  in  that  case  that  a  suit  by  or  against 
a  corporation  chartered  by  the  United  States  is  one  arising  under  a 
law  of  the  United  States  and  subject  to  the  jurisdiction  of  the  United 
States  courts  without  regard  to  difference  of  citizenship.    So  also 

«  9  Wheat.  (U.  S.)  738,  823  (1824). 
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in  the  Pacific  Railroad  Removal  cases  ^  it  was  held,  on  the  authority 
of  the  case  of  the  United  States  Bank,  that  corporations  of  the 
United  States  are  entitled  to  remove  suits  brought  against  them 
in  the  state  courts  under  the  Removal  of  Causes  Act  of  March  3, 
1875,^  on  the  ground  that  such-  suits  are  "suits  arising  under  the 
laws  of  the  United  States,"  and  this  ruling  has  been  followed  and 
applied  in  a  long  line  of  cases,  save  when  the  particular  suit  was 
withdrawn  or  excluded  from  the  federal  jurisdiction  by  some 
specific  enactment,  as  in  the  case  of  national  banks  or  railroads/* 
Similar  statutes  would  have  the  same  effect  upon  suits  by  or  against 
other  corporations  incorporated  by  Congress.  Provision  might 
be  made  that  suits  should  be  brought  against  them  in  the  state 
courts,  or  that  such  suits  should  not  be  removed  merely  because 
the  corporation  was  created  by  act  of  Congress. 

Corporations  created  by  Congress  are  not,  unless  by  statute,  as 
in  the  case  of  the  national  banks,  citizens  for  jurisdictional  purposes 
of  the  state  wherein  they  reside,  nor  citizens  of  the  United  States 
under  the  Fourteenth  Amendment."*^ 

Within  the  scope  of  the  powers  conferred  upon  Congress,  the 
powers  conferred  upon  the  corporations  created  by  Congress  are 
protected  by  the  laws  and  constitution  of  the  United  States,  and 
these  are  paramount  and  must  prevail.^  "Within  the  scope  of 
its  powers,  as  enumerated  and  defined,  it  (the  government  of  the 
United  States)  is  supreme  and  above  the  States;  but  beyond,  it 
has  no  existence."  *^ 

There  is  a  division  of  sovereignty  within  the  territory  of  the 
several  states  which  is  also  the  territory  of  the  United  States.  The 
powers  given  by  Congress  to  the  corporations  created  by  it  are  the 
powers  which  emanate  from  the  sovereignty  of  the  United  States 
and  not  from  that  of  the  states.'*^  It  is  not  merely  a  question  of 
filing  the  certificate  of  incorporation  in  Washington  or  Boston. 

«  115  U.  S.  I  (1885).  «  18  Stat,  at  L.  470  (1875). 

**  Bankers'  Trust  Co.  v.  Texas  &  Pacific  Ry.  Co.,  241  U.  S.  295  (1916).  22  Stat. 
AT  L.  162  (1882),  chap.  290,  §  4;  38  Stat,  at  L.  804  (1915),  chap.  22,  §  5. 

«  Bankers'  Trust  Co.  v.  Texas  &  Pacific  Ry.  Co.,  241  U.  S.  295  (1916). 

«  M'Culloch  V.  Maryland,  4  Wheat.  (U.  S.)  316  (1819);  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264,  414  (1821);  Osbom  V.  Bank  of  the  United  States,  9  Wheat.  (U.  S.)  738. 
In  re,  Quarles  and  Butler,  158  U.  S.  532,  536  (1895). 

*''  United  States  v.  Cruikshank,  92  U.  S.  542,  550  (1875).  See  also  Brennan  v. 
Titusville,  153  U.  S.  289  (1894).- 

^  I  Thompson  on  Corporations,  §  675  (1895  ed.). 
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The  charter  or  certificate  of  the  corporation  does  not  merely  create 
the  corporation  but  also  endows  it  with  all  the  powers  and  faculties 
which  it  possesses.^^ 

The  right  to  tax  the  franchises  of  a  corporation  created  by  Con- 
gress belongs  to  Congress  alone.  As  Justice  Bradley  said  in  a  case 
on  a  state  tax  upon  the  Pacific  Railroad  Company j^"  "No  persons 
can  make  themselves  a  body  corporate  and  politic  without  legis- 
lative authority.  Corporate  capacity  is  a  franchise;"  and  it  was 
held  in  this  case  and  a  long  line  of  cases  that  no  franchise  granted 
by  Congress  can  be  subject  to  taxation  without  the  consent  of 
Congress.  It  was  the  question  of  the  right  to  tax  the  Bank  of  the 
United  States  that  was  the  subject  of  the  controversy  over  the 
right  of  Congress  to  incorporate  the  bank  and  the  extent  of  its 
incidental  powers,  and  controversies  with  regard  to  federal  and 
state  taxation  will  arise  when  corporations  created  by  Congress 
exercise  powers  that  may  not  constitutionally  be  conferred  upon 
them  by  Congress. 

Aside  from  the  national  banks  acts  and  acts  relating  to  the  Dis- 
trict of  Columbia,  there  are,  I  believe,  no  general  acts  of  Congress 
providing  for  the  organization  of  corporations.  Bills  for  that  pur- 
pose were  introduced  on  November  9,  1903,  and  February  7,  1910. 
The  objects  for  which  such  corporations  might  be  formed  would 
have  to  be  distinctly  limited  to  those  that  are  appropriate  and 
relevant  to  carrying  out  the  powers  conferred  upon  Congress,  and 
such  as  in  the  judgment  of  Congress  are  incidental  to  assuring  the 
efficiency  of  the  corporations  for  those  purposes.  General  railroad 
laws  for  interstate  lines  might  easily  be  drafted,  and  if  Congress 
should  determine  that  the  proper  regulation  of  interstate  or  foreign 
commerce  required  it,  provision  might  be  made  by  general  law  for 
incorporation  of  companies  for  that  purpose;  but  it  must  be  re- 
membered that  such  companies  so  formed  would  not  be  merely  so 
many  companies  additional  to  those  now  existing.  They  would 
be  companies  created  by  a  different  sovereignty,  and  so  far  as  they 
acted  within  their  powers  they  would  not  be  subject  to  the  control 
of  the  sovereignty  of  the  state.  In  view  of  the  decision  of  the 
United  States  Supreme  Court  that  the  business  of  insurance  com- 
panies is  not  interstate  commerce,  such  companies  could  not  be 

"  Osbom  V.  Bank  of  the  United  States,  9  Wheat.  (U.  S.)  738  (1824). 
w  California  v.  Pacific  R.  R.  Co.,  127  U.  S.  i,  40  (1887). 
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incorporated  under  acts  of  Congress.^^  Congress  could  by  general 
laws  provide  for  the  incorporation  of  companies  as  means  for  carry- 
ing into  execution  the  powers  conferred  upon  Congress,  but  it 
could  not  permit  them  to  include  among  the  objects  the  transaction 
of  all  lawful  business. 

The  question  what  business  is  lawful  business  for  companies 
created  by  Congress  must  be  determined  in  each  class  of  cases  by 
reference  to  the  powers  conferred  upon  Congress.  The  question 
is  a  question  of  the  power  of  the  corporation,  and  it  would  seem 
that  it  would  constitute  a  question  involving  the  appHcation  of  the 
doctrine  of  ultra  vires.  That  doctrine  depends  upon  the  extent  of 
the  power  given  to  a  corporation  by  the  legislature,  and  in  the  case 
of  federal  corporations  this  depends  upon  the  power  possessed  by 
Congress  with  regard  to  the  objects  for  which  the  corporation  is 
formed  and  the  incidental  powers  which  exist  by  impHcation. 
This  doctrine,  however,  is  usually  invoked  in  cases  involving  the 
private  rights  of  persons  dealing  with  the  corporations. 

There  would  seem  to  be  no  doubt  but  that  the  question  of  the 
power  of  the  corporation  might  be  challenged  by  the  Attorney- 
General  of  the  United  States.  In  the  recent  case  in  the  Supreme 
Court  relating  to  the  powers  conferred  upon  national  banks 
the  court  declared  that  the  action  was  properly  brought  by 
the  state  Attorney-General,  but  only  on  the  ground  that  the 
statute  made  it  a  condition  that  the  particular  functions  in 
question  were  given  "only  when  not  in  contravention  of  state  or 
local  laws." 

Mr.  Justice  Vandeventer  dissented  on  the  ground  that  this  was 
not  sufficient  reason  for  permitting  the  state  court  to  take  juris- 
diction of  a  suit  relating  to  a  power  or  franchise  conferred  by  act 
of  Congress.  It  is  undoubtedly  true  that  in  the  absence  of  such  a 
limitation  in  the  act  creating  the  corporation,  any  suit  to  determine 
the  question  what  powers  the  corporation  may  exercise  would  be 
a  suit  arising  under  the  Constitution  and  laws  of  the  United  States.^^ 

In  such  a  case  the  question  would  not  be  whether  Congress  has 
or  has  not  the  right  to  create  a  corporation.  Of  this  there  is  no 
question.    The  right  to  create  a  corporation  is  not  one  of  the  sub- 

"  Paul  V.  Virginia,  8  Wall.  (U.  S.)  i68  (1868);  Hooper  v.  California,  155  U.  S.  648 
(189s);  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389  (1900). 
62  Osbom  V.  Bank  of  Jthe  United  States,  9  Wheat.  (U.  S.)  738,  823-25  (1824). 
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stantive  powers  conferred  upon  Congress,  but  it  is  one"  of  the 
ordinary  incidents  of  sovereignty  and  it  is  one  of  the  means  which 
Congress  may  employ  for  the  purpose  of  carrying  into  effect  any 
of  the  powers  vested  in  the  government  of  the  United  States.  A 
corporation  so  created  is,  in  a  broader  or  a  narrower  sense,  an 
instrument  of  the  government.  Chief  Justice  Marshall,  in  speaking 
of  the  United  States  Bank,  said 

"it  was  not  considered  as  a  private  corporation  whose  principal  object 
is  individual  trade  and  individual  profit,  but  as  a  public  corporation 
created  for  public  and  national  purposes."  And  again,  "It  was  not 
created  for  its  own  sake  or  for  private  purposes.  It  has  never  been 
supposed  that  Congress  could  create  such  a  corporation."^ 

The  idea  of  a  public  corporation  attaches  also  to  the  interstate  rail- 
road company  and  telegraph  company  which  are  themselves 
instruments  of  interstate  commerce;  but  it  is  more  difficult  to 
connect  it  very  closely  with  corporations  that  are  created  to  carry 
on  business  in  interstate  commerce  the  regulation  of  which  is 
quite  independent  of  the  fact  of  incorporation;  but  in  all  cases 
in  which  the  United  States  creates  a  corporation  for  executing 
any  of  its  powers,  the  primary  purpose  is  the  execution  of  the 
powers  of  Congress,  and  whatever  incidental  powers  the  corpora- 
tions may  have  are  powers  which  are  applied  because  they  are 
relevant  and  appropriate  to  making  it  efficient  as  an  instrument 
for  carrying  those  powers  into  effect. 

The  decision  in  the  recent  case  of  the  First  National  Bank  v. 
Union  Trust  Co.  ^^  has  not  modified  the  principles  laid  down  by 
Chief  Justice  Marshall  in  the  cases  of  the  United  States  Bank. 
The  court  laid  stress  upon  the  fact  that  Congress  must  have  wide 
discretion  and  that  this  discretion  must  be  exercised  by  Congress 
rather  than  by  the  court,  and  that  in  judging  the  powers  you  must 
take  the  corporation  as  an  entity  and  consider  the  particular 
functions  as  connected  with  the  operation  of  the  corporation  as  a 
whole  for  the  purposes  for  which  it  was  created;  but  it  did  not 
intimate  that  once  the  corporation  was  created  for  a  federal  purpose 
it  was  capable  of  doing  anything  that  might  be  done  by  a  corpora- 

"  Osborn  c.  Bank  (U.  S.),  9  Wheat.  (U.  S.)  738,  860  (1824). 
"  244  U.S.  416  (1917). 
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tion  created  by  any  sovereign  power.  There  was  nothing  to  sug- 
gest that  the  power  of  the  corporation  was  not  hmited  to  the 
sphere  of  the  sovereignty  exercised  by  the  government  of  the  United 
States  within  the  several  states  of  the  Union. 

Edward  Q.  Keasbey. 
Newark,  N.  J. 


Harvard  Law  Review 


Published  monthly,  during  the  Academic  Year,  by  Harvard  Law  Students 
SUBSCRIPTION  PRICE,  $2.60  PER  ANNUM 85  CENTS  PER    NUMBER 


Henry  H.  Hoppe,  Case  Editor 

Harold  F.  Reindel,  Case  Editor 

Carl  H.  Baesler 

James  A.  Fowler,  Jr. 

Leo  Gottlieb 

Isaac  B.  Halpern 

Harold  W.  Holt 

Cloyd  Laporte 

Victor  Levine 


Editorial  Board 
George  E.  Osborne,  President 


Charles  M.  Thorp,  Jr.,  Note  Editor 

Clifton  Murphy,  Note  Editor 

Harold  J.  Laski,  Book  Review  Editor 

George  F.  Ludington 

Stanley  Morrison 

Arthur  D.  Platt 

H.  William  Radovsky 

Sigurd  Ueland 

Clarence  J.  Young 


WiLUAM  P.  Palmer 


Railroad  War  Bonds.  —  In  "An  Act  to  provide  for  the  operation 
of  transportation  systems  while  under  Federal  control,  for  the  just  com- 
pensation of  their  owners,  and  for  other  purposes,"  ^  approved  by  the 
President,  March  21,  1918,  there  are  two  passages  relating  to  the  issue 
of  railroad  securities. 

"Section  7.  That  for  the  purpose  of  providing  funds  requisite  for 
maturing  obligations  or  for  other  legal  and  proper  expenditures,  or  for 
reorganizing  railroads  in  receivership,  carriers  may,  during  the  period  of 
Federal  control,  issue  such  bonds,  notes,  equipment  trust  certificates, 
stock  and  other  forms  of  securities,  secured  or  unsecured  by  mortgage, 
as  the  President  may  first  approve  as  consistent  with  the  public  in- 
terest. ..." 

"Section  15.  That  nothing  in  this  Act  shall  be  construed  to  amend, 
repeal,  impair,  or  affect  the  existing  laws  or  powers  of  the  States  in  rela- 
tion to  taxation  or  the  lawful  police  regulations  of  the  several  States, 
except  wherein  such  laws,  powers  or  regulations  may  affect  the  trans- 
portation of  troops,  war  materials.  Government  supplies,  or  the  issue  of 
stocks  and  bonds." 

It  will  be  noted  at  once  that  section  15  mentions  only  "stocks  and 
bonds,"  and  says  nothing  about  "notes,  equipment  trust  certificates 
.  .  .  and  other  forms  of  securities,  secured  or  unsecured  by  mortgage" 
mentioned  in  section  7. 

Although  section  15  purports  to  be  only  a  construction  clause,  obvi- 
ously no  cautious  lawyer  could  afford  to  approve  a  note  or  equipment 
trust  certificate  with  the  same  freedom  he  would  a  certificate  of  stock 
or  a  bond,  in  view  of  the  fact  that  the  framers  of  the  statute  enumerated 


*  C.  107,  Sixty-fifth  Congress. 
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only  stocks  and  bonds  in  section  15,  after  having  made  a  much  longer 
list  in  section  7.  The  statute  might  conceivably  be  construed  to  mean 
that  the  power  of  the  states  over  the  issue  of  notes  or  equipment  trust 
certificates  remains  as  before  the  passage  of  the  act.  Indeed  it  is  a  fair 
question  whether  the  provision  contained  in  section  7  that  carriers  may 
issue  securities  approved  by  the  President  is  a  grant  or  a  Hmitation  of 
power.2  It  is  provided  further  in  section  7  that  securities  so  approved 
may  be  bought  by  the  President.  Obviously  that  would  add  nothing 
to  their  validity. 

The  only  safe  position  to  take  in  the  matter  is  that  whereas  before  the 
act  the  carriers  had  to  comply  with  the  laws  of  the  various  states  in  issu- 
ing their  securities,  now  the  carriers  must  also  secure  the  approval  of 
the  President  as  well.  The  carriers  have  one  more  place  to  go,  one  more 
hurdle  to  leap  in  the  dismal  race  over  conflicting  statutes  and  more  con- 
flicting orders  of  autonomous  railroad  commissions  to  the  money  lender  — 
a  way  sometimes  beset  with  spoilers  whose  regard  for  the  Commerce 
Clause  of  the  Constitution  does  not  prevent  them  from  levying  heavy 
tribute.^ 

If  the  other  interpretation  be  taken,  that  section  7  is  a  new  grant  of 
power,  part  of  the  supreme  law  of  the  land,  and  exclusive  of  the  action 
of  the  state  commissions,  the  going  is  still  very  bad.  There  is  first  the 
difficulty  that  the  carriers  have  only  state  charters  and  that  it  is  ultra 
vires  for  them  to  issue  securities  not  authorized  by  the  state  law.  The 
corporate  capacity  is  lacking.  Can  it  be  said  that  section  7  is  an  amend- 
ment to  all  state  charters  of  carriers?  It  is  very  doubtful  that  Congress 
so  intended.  We  might  well  ask  for  stronger  language  to  accomplish  so 
revolutionary  a  purpose.  This  would  be  federal  incorporation  by  piece- 
meal. Many  lawyers  think  that  federal  incorporation  must  be  volun- 
tary, and  accepted  by  the  stockholders  concerned,  to  be  constitutional. 
Not  even  Congress  can  force  upon  them  obligations  to  which  they  never 
consented,  without  depriving  them  of  their  property  without  due  process 
of  law.  The  question  involved  is  similar  to  that  of  the  limits  of  the 
power  of  the  legislature  to  alter  the  charter  of  a  corporation,  where  power 
to  amend  has  been  reserved  by  the  act  of  incorporation.  Thus  it  is  said 
that  the  object  of  the  grant  or  any  property  rights  vested  under  it  may 
not  be  defeated  or  substantially  impaired,  and  that  the  fundamental 
character  of  the  corporation  may  not  be  changed.^ 

Assuming,  however,  that  the  difficulty  of  the  lack  of  corporate  capac- 
ity has  been  safely  met,  there  is  still  the  difficulty  in  the  case  of  railroad 
bonds  of  securing  them  by  lien  upon  the  property.    Under  the  laws  of 

*  In  this  connection,  compare  section  5  of  the  same  act,  which  reads  as  follows: 

"  Sec.  5.  That  no  carrier  while  under  Federal  control  shall,  without  the  prior  ap- 
proval of  the  President,  declare  or  pay  any  dividend  in  excess  of  its  regular  rate  of 
dividends  during  the  three  years  ended  June  thirtieth,  nineteen  hundred  and  seven- 
teen: Provided,  however,  That  such  carriers  as  have  paid  no  regular  dividends  or  no 
dividends  during  said  period  may,  with  the  prior  approval  of  the  President,  pay  divi- 
dends at  such  rate  as  the  President  may  determine." 

'  See  Union  Pacific  R.  R.  Co.  v.  Public  Service  Commission  of  Missouri,  248  U.  S.  67 
(1918). 

Illinois  has  been  even  a  worse  offender  than  Missouri  in  this  respect,  and  has  ex- 
torted enormous  sums  from  interstate  carriers  for  the  privilege  of  borrowing  money. 

*  Authorities  collected  in  12  Corp.  Jur.  1027,  §  654. 


NOTES  71  r 

many  states,  a  lien  upon  a  railroad  can  be  created  only  in  a  certain  way, 
an  order  of  the  Railroad  Commission  being  a  part  of  the  process.  Sup- 
pose the  President  has  approved  the  issue  of  a  railroad  bond,  how  does 
this  make  it  a  lien  on  the  railroad,  contrary  to  the  law  of  the  state  where 
the  railroad  is  situated?  Assume,  if  you  please,  that  Congress  can  create 
liens  upon  railroads  —  no  great  concession  since  federal  courts  con- 
stantly do  so  in  creating  receiver's  certificates  —  the  present  statute  has 
done  nothing  of  the  kind.  The  bond  is  valid,  let  us  say,  as  a  promise  to 
pay,  but  is  it  secured  by  a  lien? 

Other  delightful  features  of  current  state  statutes,  such  as  those  de- 
claring railroad  certificates,  notes,  etc.,  not  issued  by  the  authority  of 
the  State  Railroad  Commission  null  and  void,  and  punishing  by  fine  or 
imprisonment  those  who  issue  them,  need  not  be  dwelt  upon.  In  a 
statement  of  Mr.  S.  T.  Bledsoe,  General  Counsel  of  the  Atchison,  To- 
peka  and  Santa  Fe  Railway  Company,  read  before  the  Senate  Com- 
mittee on  Interstate  Commerce,  January  20,  19 19,  will  be  found  col- 
lected an  extraordinary  array  of  highly  conflicting  state  laws  about 
Railroad  Bonds,  limiting  the  power  to  borrow  money  as  to  amount,  the 
rate  of  interest,  the  price  of  bonds,  and  the  purpose  for  which  the 
money  may  be  used.  In  Texas,  where  the  tribunes  of  the  people  have 
been  very  watchful,  as  a  practical  matter  bonds  cannot  be  issued  until 
the  railroad  is  built,  but  even  this  provision  has  not  been  completely 
successful  in  protecting  the  state  against  additional  lines  of  railroad,  a 
few  having  been  financed  on  property  in  other  states.  Unless  Congress 
is  prepared  to  regulate  the  issue  of  railroad  securities  in  a  very  much 
more  thoroughgoing  way  than  by  the  statute  under  consideration,  they 
would  better  let  it  alone.  Even  the  cleverest  draftsman  cannot  frame  a 
statute  which  will  deal  with  this  subject  in  an  adequate  way  without  the 
aid  of  lawyers  expert  from  long  experience  in  passing  upon  railroad  secu- 
rities. What  a  pity  that  the  admirable  qualities  which  enable  a  man  to  get 
an  ofl[ice  are  sometimes  not  the  same  as  those  which  qualify  him  to  admin- 
ister it  to  the  greatest  public  benefit !  Until  they  are  the  same,  there  are 
cases  where  a  legislator  can  consult  an  expert  to  advantage.    This  is  one. 

Blewett  Lee. 

Judgment  on  the  Evidence  Notwithstanding  the  Verdict.  —  If 
at  the  trial  the  defendant  makes  a  motion  for  a  compulsory  nonsuit,  or 
if  either  party  moves  for  a  directed  verdict  in  his  favor,  and  on  the  evi- 
dence or  lack  of  evidence,  the  court  should  have  granted  the  motion  but 
did  not,  and  a  verdict  is  rendered  against  the  party  making  the  motion, 
the  verdict  should  not  and  would  not  be  allowed  to  stand.  In  England 
at  common  law  on  motion  made  to  the  court  in  banc,  a  new  trial  would 
be  ordered.  Until  1854  the  decision  of  the  court  in  banc  was  final;  but 
by  the  Common  Law  Procedure  Act  ^  of  that  year  an  appeal  was  per- 
rnitted,  and  the  appellate  court  could  order  a  new  trial.  In  this  country 
likewise  a  new  trial  may  be  ordered  by  the  trial  court  (usually  the  single 
judge  who  presides  at  the  trial),  or  by  the  appellate  court.^    It  would 

M  35-  A  motion  for  a  new  trial  is  now  made  in  the  Court  of  Appeal.  R.  S.  C, 
Order  39,  Rule  i. 

'  See  31  Harv.  L.  Rev.  682. 
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seem  clear  however  that  usually  a  new  trial  is  not  what  is  needed.  If 
the  state  of  the  evidence  was  such  as  to  justify  taking  the  case  from  the 
jury  in  the  first  place,  it  would  normally  follow  that  it  would  justify 
the  rendition  of  a  judgment  notwithstanding  the  verdict.  In  rend'ering 
such  judgment  the  court  is  in  effect  doing  after  the  trial  what  admittedly 
should  have  been  done  at  the  trial.  Since  there  was  no  question  on 
which  it  was  the  jury's  province  to  find,  its  finding  should  be  regarded 
as  immaterial.^  Accordingly  in  England  by  rule  of  court,*  and  in  several 
states  by  statute,"  and  in  a  few  by  judicial  decision,^  the  trial  court  on 
motion  or  the  appellate  court  on  appeal  may  order  judgment  notwith- 
standing the  verdict  when  one  of  the  parties  moved  at  the  trial  for  a 
nonsuit  or  directed  verdict  and  the  court  wrongly  denied  the  motion.^ 

But  suppose  that  no  attempt  was  made  at  the  trial  to  take  the  case 
from  the  jury,  but  that  it  is  subsequently  discovered  that  the  verdict 
was  not  supported  by  any  evidence,  and  that  if  a  motion  had  been  made 
for  a  directed  verdict  it  should  have  been  granted.  The  House  of  Lords 
(Lord  Finlay,  L.  C,  and  Lord  Shaw,  dissenting)  has  recently  held  in 
Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626,  that  the  Court  of  Appeal 
need  not  grant  a  new  trial  but  may  in  its  discretion  give  judgment 
notwithstanding  the  verdict.^ 

Now  it  is  well  settled  that  the  trial  court  (or  in  England  the  Court  of 
Appeal)  may  in  its  discretion  grant  a  new  trial  on  a  ground  which  might 
have  been  but  was  not  urged  at  the  trial.  ^  In  such  a  case  it  is  not  error 
for  the  court  either  to  grant  or  to  refuse  to  grant  a  new  trial.  It  would 
seem  that  the  same  principle  should  apply  to  the  ordering  of  judgment 
notwithstanding  the  verdict.  If  the  plaintiff  has  had  his  day  in  court, 
if  he  has  had  a  chance  to  present  all  his  evidence,  and  if  that  evidence  is 
insufiicient  as  a  matter  of  law  to  justify  the  verdict  in  his  favor,  there 
is  no  reason  in  the  absence  of  special  circumstances  (such  as  accident, 
surprise,  newly  discovered  evidence  or  the  like  ^°)  why  he  should  be 
entitled  as  a  matter  of  right  to  another  day  in  court.    As  Lord  Atkinson 

»  See  31  Harv.  L.  Rev.  688-89. 

*  Order  58,  Rule  4  provides:  "The  Court  of  Appeal  shall  have  power  to  draw 
inferences  of  fact  and  to  give  any  judgment  and  make  any  order  which  ought  to  have 
been  made,  and  to  make  such  fiurther  or  other  order  as  the  case  may  require."  In 
many  English  cases  the  court  has  exercised  the  power  here  given  it.  See  Skeate  v. 
Slaters,  [1914]  2  K.  B.  429;  Winterbotham  &  Co.  v.  Sibthorp,  [1918]  i  K.  B.  625. 

*  Mass.  L.,  1909,  c.  236;  Minn.  Gen.  Stat.,  §  7998;  Pa.  Laws,  1905,  No.  198. 

«  Hollingsworth  v.  Skelding,  142  N.  C.  246,  55  S.  E.  212  (1906);  Anderson  v. 
Phillips  (N.  D.  1918),  169  N.  W.  315  (semble);  Dowagiac  Mfg.  Co.  v.  Schroeder, 
108  Wis.  109,  84  N.  W.  14  (1900);  Muench  v.  Heinemann,  119  Wis.  441,  96  N.  W.  800 
(1903).    And  see  Astley  v.  Garnett,  20  Brit.  Col.  R.  528  (1914)- 

'  In  Slocum  v.  N.  Y.  Life  Insurance  Co.,  228  U.  S.  364  (1913),  it  was  held  that 
these  principles  could  not  be  followed  in  the  federal  courts  because  it  violated  the 
Seventh  Amendment.  For  a  criticism  of  this  decision,  see  26  Harv.  L.  Rev.  732; 
63  Univ.  of  Pa.  L.  Rev.  585;  Rep.  Amer.  Bar  Assoc,  1913,  561. 

*  The  opposite  result  was  reached  (Robinson,  J.,  dissenting)  in  Anderson  v.  Phillips 
169  N.  W.  315  (N.  D.  1918). 

9  Farr  v.  Fuller,  8  Iowa,  347  (1859);  Standard  Oil  Co.  v.  Amazon  Insurance  Co., 
79  N.  Y.  506  (1880).  But  see  Valerius  v.  Richard,  57  Minn.  443,  59  N.  W.  534  (1894). 
"  Alink  V.  Chicago,  etc.  Ry.  Co.  169  N.  W.  250  (Minn.  1918).  All  the  judges  in 
Banbury  v.  City  of  Montreal  admit  that  if  it  is  probable  that  more  evidence  would 
have  been  introduced  by  the  plaintiff  if  a  motion  for  a  nonsuit  had  been  made,  then 
a  new  trial  would  be  granted. 
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observed,  "it  seems  hardly  just  or  right  that  a  verdict  which  never  should 
have  been  found  should  be  allowed  to  stand  simply  because  the  judge 
was  not  asked  to  prevent  its  being  found."  " 


Recovery  for  Death  in  Collision  at  Sea.  —  In  1808  Lord  Ellen- 
borough  laid  down  the  rule  which  has  become  so  firmly  fixed  in  the  com- 
mon law,  that  "  in  a  civil  court  the  death  of  a  human  being  could  not  be 
complained  of  as  an  injury."  ^  Although  Lord  Campbell's  Act,^  passed 
in  1846,  and  similar  acts  in  most  American  jurisdictions,  provide  for 
recovery  for  death  by  wrongful  act,  the  effect  of  Lord  Ellenborough's 
decision  is  by  no  means  destroyed.  Situations  not  covered  by  these 
statutes,  where  consequently  an  injury  goes  remediless,  are  constantly 
arising.  The  principle  of  Lord  Campbell's  Act  has  never  been  adopted 
as  part  of  the  common  law.^ 

The  doctrine  of  the  common  law  has  been  applied  by  courts  of  ad- 
miralty to  actions  for  wrongfully  causing  death  on  the  sea.  Before  1886, 
a  number  of  lower  federal  courts  held  that  the  common-law  rule  should 
not  be  applied  in  admiralty,  and  allowed  recovery  for  death  at  sea.^ 
These  cases,  however,  were  overruled,  and  the  question  was  finally 
settled  by  the  Supreme  Court  in  The  Harrishurg  ^  on  the  ground  that 
the  maritime  law,  as  received  by  maritime  nations  generally  did  not 
differ  on  such  questions  from  the  law  as  administered  by  the  civil  courts. 
Neither  in  England  nor  by  the  federal  legislature  in  this  country  has  a 
statute  been  passed  in  terms  allowing  for  recovery  for  death  at  sea,  so 
that  any  claim  in  admiralty  must  be  based  on  Lord  Campbell's  Act  and 
similar  statutes  in  this  country.  The  question  whether  these  statutes 
give  such  a  right  was  raised  in  a  recently  published  case,  The  Middlesex,^ 
in  which  it  was  held  by  the  District  Court  for  the  District  of  Massachu- 
setts that  no  recovery  could  be  had  against  the  owners  of  a  Massachusetts 
ship  by  the  personal  representatives  of  three  sailors  on  a  Maine  ship  for 
their  death  in  a  collision  with  the  former  ship  in  which  it  was  at  fault. 

"  Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626,  page  675. 

'  Baker  v.  Bolton,  i  Campb.  493.  No  reason  was  given  by  Lord  Ellenborough  for 
the  decision.  An  early  case,  Higgins  v.  Butcher,  Yelverton,  89  (1606),  had  held  that  a 
husband  could  not  recover  for  the  death  of  his  wife  on  a  declaration  which  alleged 
damage  to  the  wife. 

^  9  &  10  Vict.,  c.  93.  One  of  the  earliest  statutes  of  this  type  was  enacted  in  Massa- 
chusetts in  1648.    See  Tiffany,  Death  by  Wrongful  Act,  §  4,  note  5. 

'  See  the  dissent  of  Bramwell,  B.,  in  Osborn  v.  Gillett,  L.  R.  8  Ex.  88  (1873),  iri 
which  he  proclaimed  the  fallacy  of  the  rule  in  Baker  v.  Bolton,  supra. 

There  are  some  early  American  cases  contra  to  Baker  v.  Bolton:  Cross  v.  Guthery, 
2  Root  (Conn.)  90  (1794);  Ford  v.  Monroe,  20  Wend.  (N.  Y.)  210  (1838);  SuUivan  v. 
Railroad  Co.,  3  Dill.  (Circ.  Ct.)  334  (1874).    These  cases  were  subsequently  overruled. 

<  The  Sea  Gull,  Chase,  145  (1867);  The  Towanda,  34  Leg.  Int.  394  (1877);  The 
Charles  Morgan,  2  Flip.  274  (1878);  The  E.  B.  Ward,  Jr.,  17  Fed.  -456  (1883),  23  Fed. 
900  (1885);  The  Columbia,  27  Fed.  704  (1886). 

For  dicta  to  the  same  effect  see  cases  cited  in  Tiffany,  Death  by  Wrongful  Act, 
§  204,  note  6. 

For  a  review  of  these  decisions,  see  The  Harrisburg,  infra,  note  5. 

*  119  U.  S.  199  (1886).  There  are  no  English  cases  holding  that  the  rule  in  ad- 
miralty differs  from  the  rule  at  common  law.  See  Seward  v.  The  Vera  Cruz,  10  A.  C. 
59,  66,  70  (1884). 

'  253  Fed.  142  (1916). 
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All  ships  which  have  the  right  to  sail  under  the  maritime  flag  of  a 
state  ^  are  under  the  protection  and  jurisdiction  of  that  state.  ^  This 
extraterritorial  power  of  a  sovereign  over  ships  at  sea  is  sometimes  based 
on  the  fiction  that  the  ships  are  portions  of  the  sovereign's  territory.^ 
But  the  better  explanation  seems  to  be  that  the  ships  partake  of  the 
state's  nationality,  and  that  the  sovereign's  jurisdiction  is  personal 
rather  than  territorial.^"  It  therefore  lies  within  the  power  of  the  sove- 
reign to  protect  the  ships  and  persons  aboard  them  against  torts  on  the 
high  sea  and  to  give  remedies  for  such  torts  which  its  courts  will  enforce, 
and  which,  under  proper  conditions,  will  be  recognized  by  courts  of  other 
states."  Thus  the  maritime  law  of  Continental  countries  gives  a  remedy 
for  death  by  wrongful  act  at  sea.  Recognizing  this,  the  United  States 
Supreme  Court,  where  such  an  act  was  committed  on  board  a  French 
ship,  enforced  the  right  in  a  proceeding  to  limit  the  liability  of  the 
French  vessel.^^  The  question  in  the  United  States  and  England  there- 
fore is  whether  in  each  death  statute  the  sovereign  has  intended  to  give 
a  remedy  for  death  at  sea. 

It  is  to  be  noted,  in  considering  the  American  cases,  that  the  fact  that 
the  United  States  Constitution  has  given  Congress  power  to  legislate 
on  this  subject  ^^  does  not,  in  the  absence  of  such  legislation,  deprive  the 
state  death  statutes  of  effect  on  the  high  seas.  The  general  principle  is 
well  settled  that  the  mere  grant  of  power  to  Congress  to  legislate  on  cer- 
tain subjects,  without  its  exercise,  does  not  wipe  out  state  laws  on  those 
subjects.^^ 

There  is  no  question  in  England  but  that  Lord  Campbell's  Act  does 
apply  to  deaths  on  the  high  sea.^*  The  House  of  Lords,  however,  has 
decided  that  no  action  in  rem  can  be  maintained  in  admiralty  under 
Lord  Campbell's  Act  because  the  jurisdiction  of  that  court  is  limited  by 
the  Admiralty  Court  Act  of  1861  to  "damage  done  by  a  ship,"  which 
was  held  not  to  cover  the  injury  dealt  with  in  the  death  statute,  and 
because  the  latter  statute  did  not  provide  for  a  lien.^^  But  it  is  settled 
that  an  action  in  personam  for  death  at  sea  can  be  brought  in  common- 

^  "Private  vessels  belonging  to  a  state  are  those  which,  belonging  to  private  owners, 
satisfy  such  conditions  of  nationality  as  may  be  imposed  by  the  state  laws  with  refer- 
ence to  ownership,  to  place  of  construction,  the  nationaUty  of  the  captain,  or  the 
composition  of  the  crew."   Hall,  Private  International  Law,  6  ed.,  163. 

8  Crapo  V.  Kelly,  16  Wall.  610  (1872);  The  Hamilton,  207  U.  S.  398  (1907).  See 
Hall,  244. 

'  For  an  exposition  and  criticism  of  this  view,  see  Hall,  244-49. 

^"  Hershey,  Essentials  of  International  Public  Law,  §  208,  note;  Hall,  249; 
I  Beale,  Conflict  of  Laws,  Part  I,  §  106. 

"  See  The  Hamilton,  207  U.  S.  398,  403  (1907). 

^  La  Bourgogne,  210  U.  S.  95  (1908). 

"  This  power  is  derived  from  the  power  to  regulate  interstate  and  foreign  commerce 
(U.  S.  Const.,  Art.  I,  §  8)  and  from  the  extension  of  the  judicial  power  of  the  federal 
courts  to  "all  cases  of  admiralty  and  maritime  jurisdiction"  (Art.  Ill,  §  2). 

"  American  Steamboat  Co.  v.  Chase,  16  Wall.  (U.  S.)  522  (1872);  The  Hamilton,  207 
U.  S.  398  (1907);  McDonald  v.  Mallory,  77  N.  Y.  546  (1879);  Western  Union  Tel.  Co.  ». 
Call  Publishing  Co.,  181  U.  S.  92  (1901). 

1*  The  Bernina,  L.  R.  12  P.  D.  58  (1887),  affirmed  in  13  A.  C.  i  (1888);  The  OrweU, 
L.  R.  13  P.  D.  80  (1888).    See  Seward  v.  The  Vera  Cruz,  10  A.  C.  59,  71  (1884). 

"  Seward  v.  The  Vera  Cruz,  supra,  note  15.  Cockbum,  C.  J.,  in  Smith  v.  Brown, 
6  Q.  B.  729  (1871),  put  the  lack  of  jurisdiction  of  the  Admiralty  Court  on  the  ground 
that  "damage"  meant  injury  to  property  only. 
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law  courts,  and  since  the  judicature  acts  of  1873  and  1875,  by  which  the 
Admiralty  Court  became  a  branch  of  the  High  Court,  it  is  possible  to 
institute  such  a  suit  in  the  Admiralty  Court.  Such  an  action,  however, 
is  not  an  admiralty  suit,  and  is  governed  by  common-law  rules  as  to 
contributory  negligence  and  damages.^'' 

The  death  statutes  in  this  country  do  not  differ  greatly  in  scope  from 
Lord  Campbell's  Act.^*  The  United  States  Supreme  Court  has  held 
that  such  statutes  do  cover  death  by  wrongful  act  committed  on  board 
ships  domiciled  in  the  state  although  at  sea  or  in  the  territorial  waters 
of  some  other  state,  and  that  the  admiralty  courts  will  enforce  such  a 
claim.  The  leading  case  is  The  Hamilton,^^  in  which  Mr.  Justice  Holmes 
said  of  the  Delaware  statute:  "We  should  add  .  .  .  that  we  construe 
the  statute  as  intending  to  govern  all  cases  which  it  is  competent  to 
govern,  or  at  least  not  to  be  confined  to  deaths  occasioned  on  land." 
Unless  the  death  statute  provides  for  a  lien  such  an  action  must  be  in 
personam,^^  against  the  owner  of  the  ship,  but  if  it  does  provide  for  a 
lien  the  action  may  be  in  rem,  a  libel  against  the  vessel.^^ 

Thus  it  appears  that  the  domicile  state  has  jurisdiction  over  deaths 
on  ships  at  sea,  and  that  the  death  statutes  allow  recovery  for  such 
wrongs.  It  often  happens,  as  in  the  case  of  The  Middlesex  cited  above, 
that  the  death  in  question  is  the  result  of  a  collision  between  two  ships 
from  different  jurisdictions,  in  which  the  death  statutes  differ,  so  that  it 
becomes  important  to  determine  which  law  is  to  be  applied.  A  distinc- 
tion between  substantive  and  procedural  law  must  be  made  here.  A 
court  will  apply  the  procedural  law  of  the  forum,  irrespective  of  the 
nationality  of  the  vessels  or  the  parties  before  it.  Thus  the  Supreme 
Court  permitted  the  owners  of  the  British  ship  Titanic  to  limit  their 
liability  under  American  law  so  far  as  claims  presented  in  this  country 
were  concerned.^  As  regards  the  substantive  law,  however,  it  is  the  law 
of  the  domicile  of  the  vessel  rather  than  the  law  of  the  forum  which  is 
applied.  It  was  so  held  by  the  Supreme  Court  in  the  case  of  La  Bour- 
gogne^  where  a  British  and  a  French  ship  collided,  and  a  claim  was 
made  against  the  owners  of  the  latter  for  the  death  of  a  person  aboard 
the  French  ship.  The  court  applied  the  French  rule  of  recovery  for 
wrongful  death.  It  is  significant  to  note  that  the  court  applied  this  rule, 
not  as  the  law  of  the  jurisdiction  of  the  offending  vessel  but  as  the  law 
of  the  place  where  the  injury  occurred.^^    That  is  the  usual  common-law 

^^  The  Bernina,  supra,  note  15. 

"  See  the  analytical  table  of  these  statutes  in  Tiffany,  Death  by  Wrongful  Act, 
XX,  et  seq.  The  usual  provision  is  for  an  action  whenever  death  is  caused  by  the  wrong- 
ful act,  neglect,  or  default  of  another,  such  as  would  have  entitled  the  party  injured  to 
maintain  an  action  had  he  not  been  killed. 

1*  207  U.  S.  398  (1907).  See  The  Corsair,  145  U.  S.  335,  347  (1891).  The  same 
conclusion  was  reached  by  the  New  York  Court  of  Appeals  in  McDonald  v.  Mallory, 
77  N.  Y.  546  (1879). 

2°  The  Corsair,  supra,  note  19.  ^^  The  Oregon,  45  Fed.  62  (1892). 

^  233  U.  S. ',  18  (1913).    See  Dicey,  Law  of  Domicile,  153. 

»  210U.  S.  95  (1908). 

^  The  court,  speaking  through  Mr.  Justice  White,  said  (page  138):  "But  in  The 
Hamilton  it  was  also  settled  that  where  the  law  of  the  State  to  which  the  vessel  belongs 
gives  a  right  of  action  for  wrongful  death  if  such  death  occurred  on  the  high  seas  on 
board  of  the  vessel,  the  right  of  action  .  .  .  will  be  enforced.  .  .  ."  (In  The  Hamil- 
ton the  two  colliding  ships  were  from  the  same  jurisdiction.) 
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rule  and  the  rule  laid  down  by  most  writers  on  private  international 
law.2*  Some  Continental  countries  have  applied  the  law  of  the  juris- 
diction of  the  offending  ship,  in  cases  of  collision  at  sea.^ 

The  case  of  The  Middlesex  presents  an  additional  fact  to  those  in  La 
Bourgogne,  namely,  that  the  deceased  was  aboard  the  innocent  vessel, 
and  that  the  two  vessels  were  from  different  jurisdictions.  The  court 
in  deciding  that  case  apparently  relied  on  a  dictum  by  Mr.  Justice  Brad- 
ley in  The  Scotland,^''  to  the  effect  that  if  a  collision  between  two  vessels 
of  different  nationality  was  being  adjudicated  in  a  court  of  a  third  juris- 
diction, the  court  woiild  apply  the  law  of  the  forum  since  it  would  not 
be  fair  to  choose  between  the  laws  of  the  jurisdictions  of  the  vessels. 
It  is  to  be  noted  that  this  dictum  was  not  overruled  by  the  decision  in 
La  Bourgogne,  since  the  fact  that  the  deceased  was  on  board  the  offending 
ship  made  it  unimportant  what  the  ship  collided  with.  It  is  submitted, 
however,  that  the  decision  in  The  Middlesex,  that  the  owners  of  the 
offending  vessel  are  not  liable  for  these  deaths,  is  not  sound.  As  has 
been  pointed  out,  the  law  governing  torts  is  the  law  of  the  place  where 
the  injury  occurred.  And  that  place,  in  the  principal  case,  was  the  ship 
on  which  the  deceased  was  riding.^^  Or  it  might  be  proper  for  the  court 
to  apply  the  law  of  the  jurisdiction  of  the  offending  vessel  on  the  ground 
that  it  could  not  complain  if  held  liable  under  its  own  law.^^  The  death 
statutes  in  either  state,  in  the  principal  case,  although  differing  as  to 
the  measure  of  damages,  would  have  allowed  recovery.^"  Even  applying 
Mr.  Justice  Bradley's  dictum,  the  same  result  would  follow.  The  suit 
was  brought  in  a  federal  court.  Hence  the  law  of  the  forum,  in  the 
absence  of  legislation  by  Congress,  must  be  the  state  law,^^  and  the  court 
is  again  driven  to  a  choice  between  the  laws  of  the  two  states.  The 
necessity  of  such  a  choice  should  not  justify  denial  of  all  recovery  for 
this  greatest  of  all  injuries.  It  should  be  the  policy  of  the  courts  to  ex- 
tend rather  than  resUict  the  operation  of  death  statutes. 


Right  of  a  Public  Utility  to  Cease  Operation  and  Dismantle  its 
Plant  without  Consent  of  the  State.  —  At  an  early  date  our  law 
recognized  that  where  one  devotes  his  property  to  a  pubUc  service  such 
property  becomes  affected  with  a  public  interest  and  ceases  to  be  juris 

2*  See  Minor,  Conflict  of  Laws,  §  194;  Bar,  International  Law  (Gillespie's 
Trans.),  360,  note  2. 

^  That  is  the  rule  in  France:  19  Clunet,  153  (Cass.,  4  November,  1891).  And  in  Ger- 
many: 14  Steuffert,  335  (Sup.  Ct.  of  Berlin,  25  October,  1859). 

Bar  lays  down  the  rule  that  recovery  in  case  of  collision  at  sea  is  limited  by  the  laws 
of  the  jurisdictions  of  both  the  claimant  and  the  offending  vessel.    Bar,  489-90. 

"  105  u.  S.  24,  29  (1881). 

^  United  States  v.  Davis,  2  Sumner  (Circ.  Ct.)  482  (1807). 

*9  In  Whipple  v.  Thayer,  16  Pick.  (Mass.)  25  (1834),  it  was  held  that  where  the 
estate  of  an  insolvent  was  being  administered,  the  right  of  a  creditor  from  another 
state  could  be  limited  by  the  law  of  his  state  whether  or  not  there  was  such  a  Umitation 
in  the  law  of  the  forum. 

3"  Maine  Rev.  Stat.,  1903,  c.  89,  §§  9, 10;  Mass.  Acts  of  1907,  c.  375.  The  offend- 
ing vessel  was  domiciled  in  Massachusetts. 

'1  Western  Union  Tel.  Co.  v.  Call  PubUshing  Co.,  181  U.  S.  92  (1901).  See  i  Beale, 
Conflict  OF  Laws,  Part  I,  §  112  a. 
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privati  only.^  One  may  enter  upon  such  service  voluntarily  without 
preparing  the  public  for  his  advent,^  but,  because  he  has  by  his  repre- 
sentations led  the  public  to  rely  upon  the  service,  he  may  not  withdraw 
from  performing  the  service  without  reasonable  notice  to  the  public' 
What  constitutes  reasonable  notice  is  a  question  of  fact  in  each  case 
depending  upon  the  character  and  importance  of  the  business.^ 

The  case  of  People  ex  rel.  Hubbard  v.  Colorado  Title  6*  Trust  Co.^ 
recently  decided  by  the  Colorado  Supreme  Court,  raises  the  question 
whether  one  who  is  engaged  in  public  service  must,  in  attempting  to 
withdraw  therefrom  and  dismantle  his  plant,  not  only  give  reasonable 
notice  to  that  effect  but  in  addition  obtain  the  consent  of  the  state.  In 
that  case  a  court  of  equity  upon  foreclosure  proceedings,  without  the 
consent  of  the  Public  Utilities  Commission,  ordered  the  receiver  of  the 
Colorado  Midland  Railroad  Company  to  discontinue  service  and  dis-/ 
mantle  the  railroad.^  The  Supreme  Court  of  Colorado  held  this  order 
void  on  the  ground  that  under  the  Public  Utilities  Act  which  conferred 
upon  the  commission  power  to  regulate  service,  the  commission  had 
exclusive  jurisdiction  to  determine  whether  or  not  a  railroad  company 
may  cease  operation  and  dismantle  its  plant. 

The  problem  whether  a  public  utility  may  discontinue  service  and 
dismantle  its  plant  only  with  consent  of  the  state  must  be  considered 
from  two  different  viewpoints:  that  of  the  chartered  corporation,  and 
that  of  the  unincorporated  proprietor.  As  to  the  former,  there  are  three 
types  of  charters:  first,  those  clearly  mandatory;  second,  those  which 
are  in  general  terms  only,  being  neither  clearly  mandatory  nor  clearly 
permissive;  and  third,  those  clearly  permissive. 

The  case  of  the  mandatory  charter  raises  no  difficulty.  So  long  as 
the  corporation  retains  its  charter  it  is  bound  by  the  terms  thereof  and 
may  be  compelled  to  continue  operation.''    The  only  limitation  upon  the 

1  Munn  V.  Illinois,  94  U.  S.  113  (1876);  New  York  Stock  Exchange  :;.  Board  of 
Trade,  127  111.  153,  19  N.  E.  855  (1889);  i  Harg.  Law  Tracts,  78;  32  Harv.  L.  Rev. 
169. 

*  I  Wyman,  Public  Service  Corporations,  §§  316,  330.  However,  according 
to  I  Harg.  Law  Tracts,  6,  it  appears  that  because  of  the  King's  ancient  right  of 
prerogative  over  rivers  and  arms  of  the  sea  "no  man  may  set  up  a  common  ferry  for 
all  passengers  without  a  prescription  time  out  of  mind,  or  a  charter  from  the  King." 

'  I  Wyman,  §  316,  and  cases  cited. 

*  "A  teamster  might  withdraw  upon  a  day's  notice  doubtless,  as  his  patrons  may 
quickly  make  other  arrangements.  A  canal  boatman  might  tie  up  at  the  end  of  any 
trip,  for  other  opportunities  for  shippers  over  the  canal  are  numerous.  But  a  railroad 
company  may  not  without  a  long  notice  abandon  its  line.  And  a  gas  company  could 
abandon  its  service  only  after  a  long  enough  period  to  provide  a  new  supply."  i  Wy- 
man, §  317,  and  see  cases  there  cited. 

For  decisions  by  pubhc  service  commissions  on  the  point,  see  Re  Tidewater  &  W.  R. 
Co.,  P.  U.  R.  191 7  E,  798  (Va.  State  Corp.  Com.);  Re  Delaware  &  H.  Co.,  P.  U.  R. 
1917  A,  715  (N.  Y.  Pub.  Serv.  Com.,  2d  Dist.);  Ex  parte  Central  Illinois  Public  Service 
Co.,  P.  U.  R.  1916  B,  920  (111.  Pub.  Util.  Com.). 

«  178  Pac.  6  (Colo.)  (1918). 

*  Since  the  railroad  company  appeared  and  consented  to  this  order  no  question  was 
raised  as  to  the  power  of  the  court  to  direct  that  the  receiver  exercise  more  than  his 
customary  function  of  preserving  the  assets  from  waste  and  destruction.  See  Equit- 
able Trust  Co.  V.  Great  Shoshone  Co.,  158  C.  C.  A.  99,  105,  245  Fed.  697,  703  (191 7); 
Kokernot  v.  Rocs,  189  S.  W.  505,  508  (Tex.  Civ.  App.)  (1916);  High,  Receivers, 
4ed.,  §  5. 

^  Southern  Railway  Co.  v.  Hatchett,  174  Ky.  463,  192  S.  W.  694  (1917);  State  ex  rel. 
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state  in  regard  to  a  corporation  with  a  mandatory  charter  is  that  it 
cannot  compel  operation  at  a  loss,  thereby  depriving  the  corporation  of 
its  property  for  public  use  without  compensation.* 

The  charter  of  incorporation  which  is  in  general  terms,  being  neither 
clearly  mandatory  nor  clearly  permissive,  is  perhaps  the  commonest 
type.  Following  the  well-established  rule  of  construction  that  a  charter 
from  the  state  is  construed  most  strongly  against  the  grantee,^  courts, 
where  public  necessity  is  involved,  tend  to  hold  such  charters  mandatory, 
thereby  preventing  withdrawal  from  service  except  with  consent  of  the 
state.io 

The  case  of  the  clearly  permissive  charter  seldom  arises.  The  deci- 
sion in  the  Dartmouth  College  case  ^^  has  led  to  the  custom  of  reserv- 
ing a  power  to  the  legislature  to  alter  charters  of  incorporation  at  will,^* 
such  power  being  reserved  by  constitutional  provision,^'  by  general 

Caster  v.  Postal  Telegraph  Co.,  96  Kan.  298,  150  Pac.  544  (1915);  Rowland  v.  Saline 
River  Railway  Co.,  119  Ark.  239,  177  S.  W.  896  (1915);  Brownell  v.  Old  Colony  Rail- 
road, 164  Mass.  29,  41  N.  E.  107  (189s);  Savannah  &  Ogeechee  Canal  Co.  v.  Shuman, 
91  Ga.  400,  17  S.  E.  937  (1893).  See  Columbus  R.  Power  &  Light  Co.  v.  Columbus, 
253  Fed.  499,  505  (1918);  26  Harv.  L.  Rev.  659. 

*  "The  right  of  the, state  to  regulate  pubUc  carriers  in  the  interest  of  the  public  is 
very  great.  But  that  great  power  does  not  warrant  an  unreasonable  interference  with 
the  right  of  management  or  the  taking  of  the  carrier's  property  without  compensa- 
tion." Chicago,  M.  &  St.  P.  Railroad  Co.  v.  Wisconsin,  238  U.  S.  491,  501  (1915). 
State  ex  rel.  Caster  v.  Postal  Telegraph  Co.,  supra,  note  7;  Rowland  v.  Saline  River 
Railway  Co.,  supra,  note  7. 

'  Cleveland  Electric  Railway  Co.  v.  Cleveland,  204  U.  S.  116  (1907).  2  Lewis' 
Sutherland,  Statutory  Construction,  2  ed.,  §§  554-57. 

1"  Under  a  franchise  giving  "the  right,  power,  and  authority"  to  construct,  main- 
tain and  operate  a  line  of  electric  railway,  the  court  held  that  the  railway  could  not, 
against  the  will  of  the  state,  abandon  the  enterprise  if  to  do  so  would  work  a  prejudice 
to  the  public  interest.  Day  v.  Tacoma  Railway  &  Power  Co.,  80  Wash.  161,  141  Pac. 
347  (1914).  Colorado  &  S.  Railway  Co.  v.  State  R.  Commission,  54  Colo.  64,  129  Pac. 
506  (1912);  Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S.  343  (1875).    26  Harv.  L.  Rev. 

659- 

But  the  courts  construe  general  charters  to  be  mandatory  only  "  to  meet  the  public 
wants  and  exigencies.  If  there  is  not  sufficient  traffic  over  a  particular  line  of  road  to 
pay  for  the  expense  of  running  trains  this  is  sufficient  evidence  that  the  pubUc  do  not 
require  it  to  be  kept  in  operation;  and  in  such  case  the  company  may  cease  operating 
the  road  unless  this  be  contrary  to  the  express  terms  of  its  charter."  Morawetz, 
Private  Corporations,  2  ed.,  §  ii  19.  Central  Bank  &  Trust  Corporation  v.  Cleveland, 
252  Fed.  530  (1918);  State  ex  rel.  v.  Dodge  City,  M.  &  T.  R.  Co.,  53  Kan.  329,  36  Pac. 
755  (1894);  State  D.  Old  Colony  Trust  Co.,  131  C.  C.  A.  581,  215  Fed.  307  (1914); 
Moore  i-.^ewisburg  &  R.  E.  R.  Co.,  80  W.  Va.  653,  93  S.  E.  762  (1917). 

That  a  public  service  corporation  cannot  be  compelled  to  do  the  impossible  is 
strikingly  brought  out  in  Public  Service  Commission  v.  International  Ry.  Co., 
224  N.  Y.  631,  120  N.  E.  727  (1918).  Street  railway  employees  were  on  a  strike 
demanding  a  retroactive  scale  of  wages  which  the  company  could  not  pay  through 
lack  of  funds.  The  court  held  it  error  to  require  the  railway  to  operate  cars  within 
two  days  because  to  do  so  would  compel  the  company  to  take  back  the  striking 
employees. 

In  Middlesex  R.  R.  Co.  v.  Boston  &  Chelsea  R.  R.  Co.,  115  Mass.  347  (1874),  the 
court  held  it  ultra  vires  for  a  horse-raibroad  corporation  to  disable  itself  by  selling  in 
the  absence  of  legislative  authority. 

11  4  Wheat.  (U.  S.)  518  (1819). 

12  See  Albany  N.  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345,  351  (1862);  Supreme  Council 
C.  K.  A.  V.  Fenwick,  169  Ky.  269,  277, 183  S.  W.  906,  909  (1916). 

"  Ramapo  Water  Co.  v.  New  York,  236  U.  S.  579  (1915);  Jackson  v.  Walsh,  75  Md. 
304,  23  Atl.  778  (1892). 
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statute,"  or  by  provision  in  the  charter  itself.^'  Where,  however,  char- 
ters  have  been  held  permissive,  the  courts  have  generally  agreed  that 
the  incorporators  cannot  against  their  will  be  compelled  to  continue  the 
operation  of  the  plant.  ^^ 

The  case  of  the  unincorporated  proprietor  is  distinct  from  that  of  the 
chartered  corporation.  The  chartered  corporation  has  a  legal  existence 
only  as  a  public  servant  and  as  such  can  be  subjected  to  more  rigid  re- 
quirements than  the  unincorporated  proprietor  who  has  an  existence 
separate  and  distinct  from  his  existence  as  a  public  servant.  Accord- 
ingly the  cases  consistently  hold  that  an  individual  cannot  be  compelled 
to  continue  the  operation  of  a  public  service  against  his  will.^'^  To  hold 
otherwise  would  endanger  his  rights  under  the  Thirteenth  and  Four- 
teenth Amendments.^* 

The  law  on  this  point  has  been  thrown  into  confusion  because  the 
cases  have  failed  to  distinguish  between  cessation  of  operation  on  the 
one  hand  and  dismantling  of  the  plant  on  the  other.^^  The  latter  works 
a  much  greater  hardship  on  the  public  than  the  former.  As  the  Maine 
Public  Utilities  Commission  recently  pointed  out,^"  "The  public  is  en- 
titled to  assurance  that  the  present  company  shall  not  be  permitted  to 
stand  in  the  way  if  interested  parties  wish  to  render  such  service."  In 
other  words,  where  a  real  public  necessity  for  this  or  a  similar  service 
continues,  a  public  utility  should  not  be  allowed  to  scrap  its  plant  until 
a  reasonable  time  has  elapsed  within  which  (i)  a  purchaser  willing  to 
render  the  same  service  may  be  found,^^  or  (2)  the  parties  being  served 
by  the  utility  may  decide  to  guarantee  it  against  further  loss,^  or  (3)  a 

"  Polk  V.  Mutual  Reserve  Fund  Life  Association,  207  U.  S.  310  (1907);  People  ca;  rel- 
V.  Rose,  207  111.  352,  69  N.  E.  762  (1904). 

"  Supreme  Council  C.  K.  A.  v.  Logsdon,  183  Ind.  183, 108  N.  E.  587  (1915);  Ashuelot 
R.  Co.  V.  EUiot,  58  N.  H.  451  (1878). 

'^  East  Ohio  Gas  Co.  v.  Akron,  81  Ohio  St.  ^Sj  9°  N.  E.  40  (1909);  State  ex  rel. 
Knight  V.  Helena  Power  &  Light  Co.,  22  Mont.  391,  56  Pac.  685  (1899);  San  Antonio 
Street  Railway  Co.  v.  State,  90  Texas,  520,  39  S.  W.  926  (1897).  See  Booth,  Street 
Railways,  2  ed.,  §  65. 

"  In  the  early  case  of  Rex  v.  Collins,  Palmer,  373  (1623),  the  court  said  that  "an 
innkeeper  may  at  his  pleasure  demolish  his  sign  and  leave  off  innkeeping."  Similarly 
as  to  a  ferryman.  Carter  v.  The  Commonwealth,  2  Va.  Cas.  354  (1823),  and  as  to 
teamster,  Satterlee  v.  Groat,  i  Wend.  (N.  Y.)  272  (1828).  Since  the  bulk  of  public 
service  work  is  to-day  carried  on  by  corporations  rerent  cases  as  to  the  right  of  an  un- 
incorporated public  service  proprietor  to  withdraw  from  business  at  will  are  scarce. 
But  see  San  Antonio  Street  Railway  Co.  v.  State,  90  Texas,  520,  528,  39  S.  W.  926,  930 
(1897)  where  the  court  says,  "Certainly  carriers  who  are  not  corporations  may  at  any 
time  discontinue  the  business,  if  they  elect  to  do  so."  See  also  State  ex  rel.  Knight  v. 
Helena  Power  &  Light  Co.,  22  Mont.  391,  397,  56  Pac.  685,  687  (1899). 

18  As  to  Thirteenth  Amendment,  see  United  States  v.  Reynolds,  235  U.  S.  133  (1914), 
Ex  parte  Hollman,  79  S.  C.  9,  60  S.  E.  19  (1908).  As  to  the  Fourteenth  Amendment, 
see  Van  Denman  &  Lewis  Co.  v.  Rast,  214  Fed.  827  (1913);  AUgeyer  v.  Louisiana,  165 
U.  S.  578,  589  (1897). 

"  The  proper  distinction  was,  however,  made  in  Rowland  v.  Saline  River  Railway 
Co.,  119  Ark.  239,  246,  177  S.  W.  896,  899  (1915)  where  the  court  said,  "It  does  not 
follow  that,  because  we  have  held  that  the  order  of  the  railroad  commission  was  arbi- 
trary and  oppressive,  the  railroad  company  has  a  right  to  take  up  its  rails  and  dispose 
of  them  of  its  own  motion." 

'«'  Re  St.  Croix  Gaslight  Co.,  P.  U.  R.  1919  A,  487,  493  (Maine  Pub.  Util. 
Com.). 

^  Re  St.  Croix  Gaslight  Co.,  supra,  note  20. 

See  Central  Bank  &  Trust  Corporation  v.  Cleveland,  252  Fed.  530;  534  (1918). 
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substitute  service  may  be  provided,^  or  (4)  the  state  may  exercise  its 
option  to  take  the  property  by  eminent  domain  in  behalf  of  either  state 
or  private  ownership  and  operation.^ 

The  principal  case  raises  the  further  question  whether  a  public  utiUties 
commission  has  jurisdiction  over  the  cessation  of  service  by  and  dis- 
mantling of  a  public  utility.  It  is  settled  that  the  inherent  power  of  the 
state  to  regulate  the  service  of  a  public  utility  enterprise  may  be  dele- 
gated to  a  commission  or  other  administrative  body.^  The  Colorado 
Public  Utilities  Act,  which  is  typical  of  the  public  utilities  acts  of  other 
states,  simply  confers  upon  the  commission  power  to  regulate  service,^ 
but  the  court  expressly  says,  and  it  seems  correctly,  that  the  power  to 
regulate,  necessarily  includes  the  power  to  prevent  a  railway,  where  there 
is  a  public  necessity,  from  discontinuing  service  and  dismantling  its 
plant.^^  It  is  true,  great  power  is  thereby  conferred  upon  the  commis- 
sions, but  it  must  be  remembered  that  their  decisions  are  kept  by  the 
courts  within  constitutional  bounds.^* 

^  I  Wyman,  §  317. 

^*  See  2  Lewis,  Eminent  Domain,  3  ed.,  §  445. 

On  the  other  hand,  "a  railroad  track  may  be  abandoned  and  its  construction  ma- 
terial removed  when  it  is  conclusively  shown  that  the  public  no  longer  has  any  interest 
in  such  materials  remaining  on  the  roadbed."  Enid,  O.  &  W.  Railway  Co.  v.  State,  181 
S.  W.  498,  502  (Tex.  Civ.  App.)  (1915)- 

^  See  Atlantic  Coast  Electric  Railway  Co.  v.  Board  of  Public  Utility  Commissioners, 
104  Atl.  218  (N.  J.)  (1918);  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  &  P. 
Co.,  191  N.  Y.  123,  83  N.  E.  693  (1908).    32  Harv.  L.  Rev.  74. 

^  1913  Sess.  Laws  Colorado,  chap.  127,  as  amended  by  1915  Sess.  Laws  Colo- 
rado, chap.  134,  and  by  191 7  Sess.  Laws  Colorado,  chap.  no. 

2'  People  ex  rel.  Hubbard  v.  Colorado  Title  &  Trust  Co.,  supra,  note  5,  at  page  9; 
State  ex  rel.  Tate  v.  Brooks-Scanlon  Co.,  143  La.  539,  78  So.  847  (1918). 

For  commission  decisions  see  Re  Parkville  Oil  &  Gas  Co.,  P.  U.  R.  1919  A,  502  (Mo. 
Pub.  Serv.  Com.);  City  of  Pana  v.  Central  lUinois  Public  Service  Co.,  P.  U.  R.  1916  B, 
177  (111.  Pub.  Util.  Com.). 

It  is  submitted  that  in  exercising  this  power  the  commission  should  not  be  too  hasty 
in  deciding  that  the  utility  in  question  cannot  be  operated  except  at  a  loss.  The  utility 
should  be  compelled  to  exhaust  every  reasonable  effort  to  give  the  sersace  required. 
The  Indiana,  New  Jersey,  and  Colorado  commissions  have  taken  a  proper  step  in  re- 
fusing to  allow  discontinuance  of  service  without  a  previous  application  to  the  com- 
mission to  increase  rates.  Re  Muncie  Light  Co.,  P.  U.  R.  1918  B,  194  (Ind.  Pub.  Serv. 
Com.);  Re  Seashore  Gas  Co.,  P.  U.  R.  1918  A,  871  (N.  J.  Board  of  Pub.  Util.  Comrs.); 
Re  Denver,  L.  &  N.  R.  Co.,  P.  U.  R.  1917  F,  744  (Colo.  Pub.  Util.  Com.).  See  also 
City  of  Pana  f.' CentralUlinois  Public  Service  Co.,  P.  U.  R.  1916  B,  177,  179  (111.  Pub. 
Util.  Com.). 

2»  State  ex  rel.  Railroad  Commissioners  v.  Florida  East  Coast  Railway  Co.,  69  Fla. 
165,  67  So.  906  (1915);  Northern  Pacific  Railway  Co.  v.  North  Dakota,  236  U.  S.  585 
(1915);  Atchison,  Topeka,  &  S.  Fe  Railway  Co.  v.  Railroad  Commission,  173  Cal.  577, 
160  Pac.  828  (1916).    See  St.  Louis,  I.  M.  &  S.  Railway  Co.  v.  Bellamy,  113  Ark.  384, 

169  S.  W.   322    (1914)-  .  .       c-     1      T      1 

The  tjqses  of  questions  arising  before  the  courts  on  review  are  illustrated  m  Salt  Lake 
City  V.  Utah  Light  &  Traction  Co.,  173  Pac.  556,  559  (Utah),  (1918),  where  the  court 
says:  "The  order  of  the  commission  increasing  the  fares  as  aforesaid  presents  three 
questions:  (i)  Did  the  passing  of  the  franchise  ordinances  fixing  the  fares  and  their 
acceptance  by  the  defendant  constitute  a  contract  .  .  .  ?  (2)  If  the  franchise  ordi- 
nances constituted  contracts,  was  it  within  the  power  of  the  Legislature  to  authorize  the 
commission  to  change  the  fares?  (3)  Does  the  constitutional  provision  by  which  the 
city  authorities  are  given  the  exclusive  right  to  permit  or  to  refuse  permission  to  street 
railway  companies  to  construct  and  operate  street  cars  within  the  cities  of  this  state 
prevent  the  state,  through  its  Legislature,  from  exercising  its  sovereign  prerogative 
to  regulate  and  change  the  fares  fixed  in  the  franchise  ordinances  ?  " 
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Exemption  of  Federal  Homestead  from  Liability  for  Debts 
Contracted  Prior  to  Patent.  —  Section  2296  of  the  United  States 
Revised  Statutes  provides:  "No  lands  acquired  under  the  provisions  of 
this  Act  shall  in  any  event  become  liable  to  tlie  satisfaction  of  any  debt 
or  debts  contracted  prior  to  the  issuing  of  the  patent  therefor."  ^  Under 
the  literal  interpretation  put  upon  this  enactment  in  a  recent  decision 
by  the  United  States  Supreme  Court,^  until  the  patent  does  issue,  the 
claimant  may  hold  the  land  and  laugh  at  his  creditors.  Other  courts 
have  construed  the  statute  in  the  same  way.*  But  some  courts  have 
sagaciously  held  the  land  liable  for  debts  contracted  after  the  issuance  of 
the  final  certificate,  even  though  before  the  patent.'* 

The  patent  is  the  legal  conveyance.  Until  it  issues,  the  legal  title  is  in 
the  United  States.*  However,  when  the  entryman  has  done  everything 
necessary  to  entitle  him  to  the  patent,  even  before  the  patent  issues  he 
has  a  complete  equitable  title.®  Indeed,  many  states  have  statutes  per- 
mitting one  in  such  a  position  to  maintain  ejectment.^    Congress  cannot 

^  Act  of  May  20,  1862.  12  Stat.  L.  392.  Except  this  provision,  there  is  nothing 
in  the  federal  laws  indicating  the  remotest  difference  between  lands  patented  under 
the  Homestead  Act  and  other  privately  owned  lands  within  the  state.  See  Buchser  v. 
Morss,  196  Fed.  577,  579  (191 2). 

*  Ruddy  V.  Rossi,  No.  17,  October  Term,  U.  S.  Sup.  Ct.  (1918).  See  Recent  Cases, 
page  730. 

*  Barnard  v.  Boiler,  105  Cal.  214,  38  Pac.  728  (1894);  Wallowa  National  Bank  f. 
Riley,  29  Ore.  289, 45  Pac.  766  (1896);  Sprinkle  v.  West,  62  Wash.  587, 114  Pac.  430, 
34  L.  R.  A.  (n.  s.)  404  (1911);  Grames  v.  Consolidated  Timber  Co.,  215  Fed.  785  (1914). 
See  In  re  Cohn,  171  Fed.  568,  570  (1909). 

The  same  court  which  laid  down  this  literal  interpretation  in  In  re  Cohn,  supra, 
later  held  that  the  exemption  must  be  confined  to  the  debts  of  the  entrywoman,  and 
did  not  cover  those  of  her  husband  contracted  before  patent.  In  re  Parmeter's  Estate, 
211  Fed.  757  (1914).  This  construction,  while  obviously  correct,  is  against  the  sweep- 
ing terms  of  the  statute. 

In  Brandhoeffer  v.  Bain,  45  Neb.  781,  64  N.  W.  213  (1895),  the  debt  was  contracted 
in  1876  and  the  patent  issued  in  1878.  The  entryman  conveyed  away  the  land  in  1885 
and  reacquired  title  in  1892.  It  was  held  that  the  land  was  stiU  not  liable.  Accord, 
Van  Doren  v.  Miller,  14  S.  D.  264,  85  N.  W.  187  (1901).  Contra,  De  Lany  v.  Knapp, 
1 1 1  Cal.  165,  43  Pac.  598  (1896).  It  is  refreshing  to  find  a  court  showing  such  a  whole- 
hearted respect  for  a  statute;  but  in  playing  this  judicial  Ruth  to  the  legislative  Naomi, 
the  court  reaches  a  result  entirely  foreign  to  the  purposes  of  the  Act. 

*  Struby-Estabrook  Mercantile  Co.  v.  Davis,  18  Colo.  93,  31  Pac.  495  (1892); 
Leonard  v.  Ross,  23  Kan.  292  (1880);  Johnson  v.  Borin,  7  Kan.  App.  365,  54  Pac.  989 
(1898);  Flanagan  v.  Forsythe,  6  Okla.  225,  50  Pac.  152  (1897).  See  Kansas  Lumber  Co. 
V.  Jones,  32  Kan.  195,  4  Pac.  74  (1884). 

"  Bagnell  v.  Broderick,  13  Pet.  (U.  S.)  436  (1839);  Gibson  v.  Chouteau,  13  Wall. 
(U.  S.)  92  (1871);  United  States  v.  Schurz,  102  U.  S.  378  (1880);  Michigan  Land  and 
Lumber  Co.  v.  Rust,  168  U.  S.  589  (1897).  See  Gould  v.  Tucker,  18  S.  D.  281,  100 
N.  W.  427  (1904). 

«  Carroll  v.  Safford,  3  How.  (U.  S.)  441  (1845);  Lytle  v.  Arkansas,  9  How.  (U.  S.) 
314  (1850);  Garland  v.  Wynn,  20  How.  (U.  S.)  6  (1857);  Lessee  of  French  v.  Spencer, 
21  How.  (U.  S.)  228  (1858);  Lindsey  v.  Hawes,  2  Black  (U.  S.)  554  (1862);  Wither- 
spoon  V.  Duncan,  4  Wall.  (U.  S.)  210  (1866);  Simmons  v.  Wagner,  loi  U.  S.  260  (1879); 
Deffeback  v.  Hawke,  115  U.  S.  392  (1885);  Benson  Mining  Co.  v.  Alta  Mining  Co.,  14=; 
U.  S.  428  (1891);  United  States  v.  Detroit  Lumber  Co.,  200  U.  S.  321  (1905);  Gourley 
V.  Countryman,  18  Okla.  220,  90  Pac.  427  (1907);  Budd  v.  Gallier,  50  Ore.  42,  89  Pac. 
638  (1907);  S.  S.  Dale  &  Sons  v.  Griffith,  93  Miss.  573,  46  So.  543  (1908). 

^  The  language  in  some  of  the  cases  suggests  that  legal  title  passes  with  the  certifi- 
cate and  the  patent  is  merely  evidence.  See  Goodlet  v.  Smithson,  5  Porter  (Ala.)  245, 
249  (1837).  This  is  an  erroneous  conclusion  from  the  well-established  doctrine  that 
the  patent  when  issued  relates  back  to  the  inception  of  the  rights  of  the  patentee,  so 
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have  intended  that  an  administrative  delay,  due  to  the  rush  of  business 
or  to  negligence  in  the  Land  Department  and  lasting  perhaps  for  years, 
should  change  the  substantive  rights  of  the  parties.^  "Legislative  bodies 
rarely  take  into  consideration  the  period  between  the  time  when,  under 
the  law,  executive  officers  should  perform  clerical  duties,  and  the  time 
when  such  duties  are  actually  performed."  *  While  the  terms  of  the 
enactment  are  unambiguous,  the  courts  are  not  precluded  from  correct- 
ing the  legislative  misstatement,  "The  intention  of  the  lawmaker  is  the 
law,"  ^^  anything  in  the  terms  of  the  statute  to  the  contrary  notwith- 
standing." 

A  far  more  fascinating  problem  is  raised  by  Mr.  Justice  Holmes' 
opinion.    He  says: 

.  "My  question  is:  When  land  has  left  the  ownership  and  control  of 
the  United  States  and  is  part  of  the  territory  of  a  State  not  dififerent 
from  any  privately  owned  land  within  the  jurisdiction  and  no  more 
subject  to  legislation  on  the  part  of  the  United  States  than  any  other 
land,  on  what  ground  is  a  previous  law  of  Congress  supposed  any  longer 
to  affect  it  in  a  way  that  a  subsequent  one  could  not?  This  land  was 
levied  upon,  not  on  the  assertion  that  any  lien  upon  it  was  acquired  be- 
fore the  title  passed  from  the  United  States,  but  merely  as  any  other  land 
might  be  attached  for  a  debt  that  Rossi  [the  creditor]  had  a  right  to  col- 
lect, after  the  United  States  had  left  the  premises.  I  ask  myself  what 
the  United  States  has  to  do  with  that.  There  is  no  condition,  no  reserved 
right  of  re-entry,  no  reversion  in  the  United  States,  saved  either  under 
the  Idaho  law  as  any  private  grantor  might  save  it,  or  by  virtue  of  ante- 
cedent title.  All  interest  of  the  United  States  as  owner  is  at  an  end. 
It  is  a  stranger  to  the  title.  Even  in  case  of  an  escheat  the  land  would 
not  go  to  it,  but  would  go  to  the  State.  Therefore  the  statute  must 
operate,  if  at  all,  purely  by  way  of  legislation,  not  as  a  qualification  of 
the  grant.  If  §  2296  is  construed  to  apply  to  this  case,  there  is  simply 
the  naked  assumption  of  one  sovereignty  to  impose  its  will  after  what- 
ever jurisdiction  or  authority  it  had  has  ceased  and  the  land  has  come 
fully  xmder  the  jurisdiction  of  what  for  this  purpose  is  a  different  power. 
It  is  a  pure  attempt  to  regulate  the  alienability  of  land  in  Idaho  by  law, 

far  as  may  be  necessary  to  cut  off  intervening  claimants.  Stark  v.  Starrs,  6  Wall.  (U.  S.) 
402  (1867). 

8  Section  2324,  Revised  Statutes,  provides:  "On  each  claim  located  after  May  10, 
1872,  and  until  a  patent  has  been  issued  therefor,  not  less  than  one  himdred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  during  each  year.  .  .  ." 
Plaintiff  had  a  final  certificate  but  no  patent  for  his  land,  and  had  failed  to  do  the  one 
hundred  dollars'  worth  of  work  during  a  year.  Held,  that  he  did  not  have  to  do  the 
work  after  obtaining  the  certificate.  Benson  Mining  Co.  t;.  Alta  Mining  Co.,  note  6, 
supra.  Accord,  Aurora  Hill  Con.  Min.  Co.  v.  85  Mining  Co.,  34  Fed.  515  (1888);  Deno 
V.  Griffin,  20  Nev.  249  (1889).    See  Sickels,  Mining  DEasiONS,  377,  384. 

It  is  interesting  to  note  that  an  exemption  in  the  Timber-Culture  Act  similar  to  that 
in  the  Homestead  Act  covers  only  "debts  contracted  prior  to  the  issuing  of  the  final 
certificate."  Act  of  March  3,  1893,  c.  208,  27  Stat,  at  L.  593,  5  U.  S.  Comp.  Stat. 
1916,  §5116. 

9  Per  Keaton,  J.,  in  Flanagan  v.  Forsythe,  note  4,  supra. 

10  Per  Swayne,  J.,  in  Smythe  v.  Fiske,  23  Wall.  (U.  S.)  374,  380  (1874). 

"  United  States  v.  Kirby,  7  Wall.  (U.  S.)  482  (1868);  Lionberger  v.  Rouse,  9  Wafl. 
(U.  S.)  468  (1869);  Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S.  457  (1892); 
Hawaii  v.  Mankichi,  190  U.  S.  197  (1903)- 
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without  regard  to  the  will  of  Idaho,  which  we  must  assume  on  this  record 
to  authorize  the  levy  if  it  is  not  protected  by  an  act  of  Congress  occupy- 
ing a  paramount  place."  ^^ 

Authority,  such  as  it  is,  is  against  this  view.^^  The  exemption  could 
conceivably  be  enforced  in  one  of  two  ways:  first,  as  a  qualification  of 
the  grant,  or  secondly,  as  legislation.  The  courts  in  giving  it  effect  did 
not  clearly  comprehend  the  problem.  They  all  point  to  the  situation 
before  the  patent  issues.  Judge  Dillon  said:  "It  will  be  observed  that 
Congress  does  not  attempt  to  exempt  the  land  from  debts  contracted 
after  the  patent  has  issued.  .  .  .  Before  the  title  has  thus  passed,  Con- 
gress, under  its  power  to  dispose  of  the  public  lands,  may  prescrilDe  the 
terms  and  conditions  upon  which  the  disposition  shall  be  made.  .  .  ."  " 
This  and  similar  language  from  other  courts  is  indicative  of  the  weakness 
of  their  position.  They  apparently  consider  this  exemption  as  a  quali- 
fication of  the  grant,^^  and  this  possibility  has  been  buried  by  Mr.  Justice 
Holmes  beneath  the  granite  of  unimpeachable  reasoning,  without  so 
much  as  a  requiescat  in  pace  from  the  majority  of  the  court. 

Can  the  exemption  take  effect  as  legislation?  We  must  really  look  at 
the  situation  after  the  patent  has  divested  the  United  States  of  title, 
when  the  levy  is  attempted.  That  is  the  time  when  the  congressional 
enactment  is  to  shield  the  land.  If,  at  this  date,  Congress  can  control 
the  alienability  of  the  land  for  debts  contracted  prior  to  the  patent,  why 
not  for  debts  contracted,  say,  within  two  years  after  the  patent?  The 
date  of  issue  of  the  patent  is  not,  in  the  fortunes  of  the  settler,  the  turn- 
ing point  at  which  he  ceases  to  need  protection  from  his  creditors.  The 
Federal  Constitution  provides:  "The  Congress  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  States."  ^^  Ours  is  a 
territorial  scheme  of  government.  It  has  been  frequently  asserted  that 
the  United  States,  in  holding  land  within  a  state,  has  nothing  in  the 
nature  of  municipal  sovereignty.^^    It  must  stand  as  a  private  proprietor, 

^  Per  Holmes,  J.,  in  Ruddy  v.  Rossi,  note  2,  supra.  It  is  regrettable  that  the  opinion 
of  the  court,  written  by  Mr.  Justice  McReynolds,  did  not  consider  more  particularly 
this  argument. 

"  Sorrels  v.  Self,  43  Ark.  451  (1884);  Miller  v.  Little,  47  Cal.  348  (1874);  Russell  v. 
Lowth,  21  Minn.  167  (1874);  Gile  v.  Hallock,  2,2>  Wis.  523  (1873);  Seymour  v.  Sanders, 
3  DiU.  (Fed.)  437  (1874)- 

"  Per  Dillon,  J.,  in  Seymour  v.  Sanders,  3  Dill.  (Fed.)  437,  442  (1874).  Much  the 
same  language  appears  in  Sorrels  v.  Self,  43  Ark.  451,  454  (1884). 

"  "To  deny  to  Congress  the  power  to  make  a  vahd  and  effective  contract  of  this 
character  with  the  homestead  claimant  would  materially  abridge  its  power  of  dis- 
posal. .  .  ."    Per  Crockett,  J.,  in  Miller  v.  Little,  47  Cal.  348,  351  (1874). 

"Indeed,  the  exemption  created  by  the  act  of  Congress  has  never  been  looked  upon 
as  a  homestead  exempt  at  all.  It  is  in  the  nature  of  a  condition  attached  to  the  grant, 
in  virtue  of  the  power  of  the  Federal  government  relating  to  the  primary  disposal  of 
the  soil,  rather  than  in  virtue  of  any  poHce  power  vested  in  the  government."  Per 
Rudkin,  J.,  in  Ritzville  Hardware  Co.  v.  Bennington,  50  Wash,  iii,  96  Pac.  826  (1908). 
This  case,  holding  that  the  rule,  exempting  for  a  reasonable  time  the  proceeds  from 
the  sale  of  a  homestead  exempt  under  the  state  laws,  does  not  include  the  proceeds 
from  the  sale  of  a  federal  homestead,  is  most  illiuninating. 

"  Art.  IV,  §  3,  par.  2. 

"  Pollard's  Lessee  v.  Hagan,  3  How.  (U.  S.)  212  (1845);  Omaechevarria  v.  Idaho, 
246  U.  S.  343  (191 7);  United  States  v.  Railroad  Bridge  Co.,  27  Fed.  Cas.  686  (1855). 
See  Camfield  v.  United  States,  167  U.  S.  518  (1897);  Jones  v.  Florida  C.  &  P.  R.  Co., 
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with  whatever  additional  power  is  included  in  the  "power  to  dispose  of 
and  make  all  needful  rules  and  regulations"  respecting  these  lands. 
This  clause  properly  construed  should  give  Congress  control  over  the 
public  lands  while  they  are  public  lands,  but  should  confer  no  power  over 
land  which  has  ceased  to  be  a  part  of  the  public  domain.^^ 


Threats  to  Take  the  Life  of  the  President.  —  The  meaning  of 
the  word  "threat,"  as  used  in  the  federal  legislation  of  February  14, 
1917,^  obviously  differs  from  the  usual  legal  meaning.  In  the  cases  of 
the  statutory  offense  of  threatening  a  private  individual,^  extortion,^ 
robbery  by  threat,^  or  the  avoidance  of  instruments  or  acts  as  induced 
by  threats,^  the  menace  must  be  communicated  to  the  threatened  person 
and  must  be  such  as  at  least  to  influence  the  mind  of  a  reasonable  man. 
In  the  case  of  an  assault  ^  the  words  must  in  addition  import  to  the 
reasonable  hearer  an  intention  to  execute  it  almost  immediately;  and 
hence  a  threat  of  harm  conditioned  upon  a  future  event  cannot  consti- 
tute an  assault.^  But  to  interpret  the  word  " threat"  as  used  in  this  law 
of  Congress  to  mean  a  "menace  of  such  a  nature  as  to  unsettle  the  mind 
of  the  person  on  whom  it  operates,  and  to  take  away  from  his  acts  that 
free  and  voluntary  action  which  alone  constitutes  consent,"  *  would  de- 

41  Fed.  70,  72  (1889) ;  Minnesota  v.  Bachelder,  5  Minn.  223,  235  (1861).    Cf.  Van  Brock- 
lin  V.  Tennessee,  117  U.  S.  151  (1885);  Kansas  v.  Colorado,  206  U.  S.  46  (1906). 

•*  The  power  "  to  dispose  of"  includes  the  power  to  lease.  United  States  v.  Gratiot, 
14  Pet.  (U.  S.)  526  (1840). 

"  [Congress]  had  no  power  whatever  to  enlarge  the  rights  of  the  vendees  of  the  United 
States  as  against  rights  already  vested  in  prior  purchasers.  It  could  in  no  way  author- 
ize any  encroachment  by  the  grantees  of  the  United  States  upon,  or  injury  to,  the 
property  of  other  private  parties."  Per  Sawyer,  J.,  in  Woodruff  v.  North  Bloomfield 
Min.  Co.,  18  Fed.  753,  771  (1884).  Cf.  Wilcox  v.  Jackson,  13  Pet.  (U.  S.)  498,  517 
(1839)- 

*  The  Act  provides:  "That  any  person  who  knowingly  and  willfully  deposits  or 
causes  to  be  deposited  for  conveyance  in  the  mail  or  for  delivery  from  any  postoffice  or 
by  any  letter  carrier  any  letter,  paper,  writing,  print,  missive,  or  docimient  containing 
any  threat  to  take  the  life  of  or  to  inflict  bodily  harm  upon  the  President  of  the  United 
States,  or  who  knowingly  and  willfully  otherwise  makes  any  such  threat  against  the 
President,  shall  upon  conviction  be  fined  not  exceeding  $1,000  or  imprisoned  not  ex- 
ceeding five  years,  or  both."    39  Stat.  919,  c.  64. 

Constitutionally  the  Act  may  be  supported  on  the  broad  ground  of  a  right  in  the 
federal  government  to  punish  offenses  aimed  at  its  integrity,  but  certainly  on  the  nar- 
rower ground  of  a  right  to  protect  its  officers.  In  re  Neagle,  135  U.  S.  i  (1889).  See 
Bikl6,  "The  Jurisdiction  of  the  United  States  over  Seditious  Libel,"  41  Am.  L.  Reg. 
(n.  s.)  I.  In  United  States  v.  Metzdorf,  252  Fed.  933  (Dist.  Ct.,  Mon.,  1918),  the  in- 
dictment failed  on  the  strange  ground  that  it  did  not  state  that  the  alleged  threat  was 
uttered  of  the  President  in  his  official  character.  The  court  held  that  Congress  had  no 
power  to  protect  its  officers  in  their  private  capacities.  Thus  jurisdiction  for  the  mur- 
der of  a  federal  official  would  be  made  to  turn  on  the  motive  of  the  killing. 

^  State  V.  McGee,  80  Conn.  614,  69  Atl.  1059  (1908). 

'  People  V.  Williams,  127  Cal.  212,  59  Pac.  581  (1899). 

••  Rex  V.  Fuller,  Russ.  &  Ryan's  Crown  Cases,  408  (1820). 

*  Robinson  v.  Gould,  11  Cush.  (Mass.)  55  (1853). 

*  Stephens  v.  Myers,  4  Carr.  &  Payne  349  (1830);  Townsdin  t>.  Nutt,  19  Kan.  282 

(1877). 

^  Tuberville  v.  Savage,  i  Mod.  3  (1669).  Cf.  Commonwealth  v.  Eyre,  i  Serg.  &  R. 
(Pa.)  347  (1815). 

'  In  United  States  v.  French  this  definition  was  applied,  erroneously,  it  is  believed, 
to  the  Act  of  Feb.  14,  1917.    243  Fed.  785  (So.  Dist.  Fla.,  1917). 
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prive  the  Act  of  serious  meaning.*  In  making  it  a  crime  to  "threaten 
to  take  the  life  of  or  inflict  bodily  harm  upon  the  President,"  Congress 
can  hardly  have  intended  only  to  protect  the  President's  peace  of  mind 
from  a  threat  personally  communicated  to  him.  One  court  relies  on  the 
rule  of  construction  that  where  a  word  has  had  a  legal  definition  the 
legislature  must  be  taken  to  have  used  the  word  in  the  sense  of  that  defi- 
nition, unless  a  different  meaning  appears  to  have  been  intended.'^"  It 
is  submitted  that  a  different  meaning  is  implicit  in  the  words  of  the  Act. 
Why  make  it  criminal  to  "deposit  ...  in  any  post  ofl&ce"  any  writing 
containing  such  a  threat,  if  communication  to  the  President  were  neces- 
sary? 

The  federal  statute  doubtless  finds  its  ancestry  in  the  Statute  of 
Treason,^"^  which  made  it  criminal  "to  compass  and  imagine  the  death 
of  the  King."  Under  this  statute  in  the  fifteenth  century  two  interesting 
indictments  were  brought,  one  against  Walter  Walker  ^^  and  the  other 
against  Sir  Thomas  Burdet.^^  Regarding  the  former.  Lord  Campbell 
relates  ^*  that  Walter  Walker  kept  an  inn  called  the  "Crown,"  and  was 
suspected  of  taking  part  in  a  plot  for  the  restoration  of  the  imprisoned 
King,  Henry  VI;  but  that  "there  was  no  witness  to  speak  to  any  such 
treasonable  conduct,  and  that  the  only  evidence  to  support  the  charge 
was  that  the  accused  had  once,  in  a  merry  mood,  said  to  his  son,  then  a 
boy:  'Tom,  if  thou  behavest  thyself  well,  I  will  make  thee  heir  to  the 
Crown.' "  We  are  told  that  the  prisoner  urged  that  he  had  never  formed 
any  evil  design  upon  the  King's  life;  that  he  spoke  only  to  amuse  his 
little  boy,  meaning  by  his  statement  that  his  son  should  succeed  him  as 
master  of  Crown  Tavern.  But,  according  to  Lord  Campbell,  "Mr. 
Justice  Billing  ruled:  'That  the  words  proved  were  inconsistent  with  the 
reverence  for  the  hereditary  descent  of  the  Crown  which  was  due  from 
every  subject  under  the  oath  of  allegiance;  therefore  if  the  jury  believed 
the  witness,  about  which  there  could  be  no  doubt  as  the  prisoner  did  not 
venture  to  deny  the  treasonable  language  he  had  used,  they  were  bound 
to  find  him  guilty.'  A  verdict  was  accordingly  returned,  and  the  poor 
publican  was  hanged,  drawn,  and  quartered." 

As  to  Sir  Thomas  Burdet,  Lord  Campbell  narrates  ^^  that  he  had  been 
out  of  favor  at  court;  and  the  King,  making  a  progress  in  his  parts,  had 
rather  wantonly  entered  his  park,  and  hunted  and  killed  a  white  buck  of 
which  Burdet  was  particularly  fond;  that  "when  the  fiery  knight  heard 
of  the  affair  —  he  exclaimed:  '  I  wish  that  the  buck,  horns,  and  all,  were 
in  the  belly  of  the  man  who  advised  the  King  to  kill  it,'  or,  as  some  re- 
ported, 'were  in  the  King's  own  belly'";  that  on  trial  for  treason  Sir 
Thomas  "proved,  by  most  respectable  witnesses,  that  the  wish  he  had 
rashly  expressed  applied  only  to  the  man  who  advised  the  King  to  kill 
the  deer."    But,  continues  Lord  Campbell,  "The  Lord  Chief  Justice  left 

'  See  a  collection  of  definitions  of  the  word  "threat"  in  United  States  v.  Jasick,  252 
Fed.  931  (East.  Dist.  Mich.,  1918). 
'"  United  States  v.  French,  note  8,  supra. 
"  25  Edw.  III. 

^  I  Hale,  Pleas  of  the  Crown,  115;  Sir  Richard  Baker,  Chron.  (ed.  1606)  215. 
"  Ibid.;  3  HoLiNSHED,  Chron.  (London,  1808)  345. 
"  I  Campbell,  Lives  of  the  Chief  Justices  (ed.  1874),  151. 
"  Ibid.,  153. 
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it  to  a  jury  to  consider  what  the  words  were  —  [telling  them  that]  'how- 
ever, the  story  as  told  by  the  witnesses  for  the  Crown  was  much  more 
probable,  for  Sovereigns  were  not  usually  advised  on  such  affairs,  and 
it  had  been  shown  that  on  this  occasion  the  King  had  acted  entirely  out 
of  his  own  head.  —  Here  the  King's  death  had  certainly  been  in  the 
contemplation  of  the  prisoner;  in  wishing  a  violence  to  be  done  which 
must  inevitably  have  caused  his  death,  he  imagined  and  compassed  it.' 
The  jury  immediately  returned  a  verdict  of  guilty;  and  the  frightful 
sentence  of  high  treason,  being  pronounced,  was  carried  into  execution 
with  all  its  horrors." 

Fortunately  these  two  cases  have  been  shown  to  be  incorrectly  set 
forth  by  Lord  Campbell,  and  do  not  even  form  precedents  to  be  over- 
ruled.^^ Although  the  federal  courts  have  been  none  too  lenient  in  con- 
struing the  war  legislation,^^  coming  sometimes  perilously  near  to  the 
standard  which  was  long  erroneously  attributed  to  Chief  Justice  Billing, 
no  fault  can,  on  the  whole,  be  found  with  their  interpretation  of  the 
statute  here  under  discussion.  In  a  recent  case  ^*  the  requisites  for  a 
threat  under  the  Act  are  well  set  forth,  (i)  The  words  must  import  to 
reasonable  hearers  an  intent  to  harm  the  President.  (2)  If  oral,  they 
must  have  been  uttered  in  the  hearing  of  some  cne.^^  But  (3)  they  need 
not  have  been  addressed  to  any  one;  nor  (4)  need  they  have  been  com- 
municated to  the  President  or  have  been  intended  to  be  communicated 
to  the  President.  Moreover,  under  the  Act  a  threat  may  be  conditional. 
Juries  have  been  permitted  to  find,  or  it  has  been  held  that  they  could 
properly  find,  the  following  words  to  constitute  threats:  "The  President 
ought  to  be  shot,  and  I  would  like  to  be  the  one  to  do  it."  ^^  "President 
Wilson  ought  to  be  killed.  It  is  a  wonder  some  one  has  not  done  it  al- 
ready. If  I  had  an  opportunity,  I  would  do  it  myself."  ^^  "If  I  got  a 
chance,  I  would  shoot  President  Wilson."  ^  "I  wish  the  President  were 
in  Hell,  and  if  I  had  the  power  I  would  put  him  there."  ^  The  first  of 
these  cases  presents,  as  the  court  intimates,  a  close  question,  to  be  de- 
cided in  the  light  of  the  circumstances,  and  the  manner  of  uttering  the 
words.    The  other  cases  are  clear. 

'^  Edward  Foss  in  "The  Judges  of  England"  (London,  1851,  pp.  414-16)  sharply 
criticizes  Lord  Campbell's  sharp  strictures  on  Chief  Justice  Billing,  and  shows  that  the 
flimsy  facts  of  the  above  cases  were  not  the  real  support  of  the  charge  of  treason,  and 
that  Lord  Campbell's  apparent  quotations  from  the  court's  charges  to  the  jury  are 
pure  fiction.  He  shows  that  the  true  facts  are  these:  Walter  Walker  was  charged  with 
"words  spoken  of  the  title  of  Edward  when  he  was  proclaimed";  the  story  of  the  buck 
was  a  figment,  and  the  charge  against  Burdet  was  for  conspiracy  to  kill  the  King  and 
Prince  "by  casting  their  nativity,  foretelling  the  speedy  death  of  both,  and  scattering 
papers  containing  the  prophecy  among  the  people." 

"  See  note,  "The  Espionage  Cases,"  32  Harv.  L.  Rev.  417.  See  also  Zechariah 
Chafee,  Jr.,  "Freedom  of  Speech,"  17  New  Republic,  No.  211,  66. 

1*  United  States  v.  Stobo,  251  Fed.  689  (Dist.  Ct.,  Del,  1918). 

^'  It  was  for  omitting  to  allege  that  the  words  were  uttered  in  the  hearing  of  any  one 
that  the  indictment  in  United  States  v.  Stobo  failed. 

'"  United  States  v.  Stobo,  note  18,  supra. 

"  United  States  v.  Stickrath,  242  Fed.  151  (So.  Dist.  Ohio,  1917). 

^  United  States  v.  Jasick,  252  Fed.  931  (East.  Dist.  Mich.,  1918). 

»  Clark  V.  United  States,  250  Fed.  449  (Circ.  Ct.  App.,  Fifth  Circ,  1918). 
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Admiralty  —  Conflict  of  Laws  —  Remedies  —  Recovery  for  Death 
BY  Wrongful  Act  in  Collision  at  Sea.  —  In  a  collision  on  the  high  sea 
between  two  ships  from  different  states,  in  which  one  ship  was  negligent, 
persons  aboard  the  innocent  ship  were  killed.  The  statutes  of  each  state 
provided  for  recovery  for  death  by  wrongful  act,  but  differed  as  to  the  measure 
of  damages.  The  owner  of  the  offending  ship  was  sued  by  the  representatives 
of  the  deceased.  Held,  that  they  could  not  recover.  The  Middlesex,  253  Fed. 
142  (Dist.  Ct.). 

For  a  discussion  of  this  case,  see  Notes,  page  713. 

Admiralty  —  Jurisdiction  —  Immunity  of  Government  Vessels  from 
Libel.  —  For  damage  to  a  cargo  carried  upon  the  Maipo  the  owners  sought  to 
libel,  the  ship.  The  Maipo  was  a  transport  in  the  Chilean  navy,  owned  and 
manned  by  that  government.  It  was  chartered  for  hire  by  a  private  person 
contracting  to  carry  freight,  but  by  the  charter-party  the  Chilean  government 
reserved  freight  space,  agreed  to  pay  all  port  duties,  and  to  manage  the  ship. 
Held,  that  the  court  had  not  jurisdiction.     The  Maipo,  252  Fed.  627. 

Ships  of  war  everywhere  receive  exemption  from  local  jurisdiction.  2  Moore, 
Dig.  Int.  Law,  1906,  §  254.  Whether  all  pubHc  vessels  should  be  so  exempted 
was  long  a  moot  question.  Lawrence,  Int.  Law,  3  ed.,  224;  Hall,  Int.  Law, 
6  ed.,  188.  The  sovereign  cannot  be  sued,  and  in  so  far  as  jurisdiction  is  con- 
cerned the  courts  recognize  no  difference  between  a  suit  against  the  sovereign 
and  a  suit  against  his  property.  Vavasseur  v.  Krupp,  L.  R.  9  Ch.  Div.  351; 
The  Siren,  7  Wall.  (U.  S.)  152.  While  the  existence  of  a  right  to  a  lien  or  to 
an  action  for  salvage  or  damage  from  collision  is  recognized  the  strict  applica- 
tion of  the  doctrine  of  extraterritoriality  forbids  its  enforcement.  United  States 
V.  Peters;  3  Dall.  (U.  S.)  121;  The  Exchange,  7  Cranch  (U.  S.)  116;  Briggs  v. 
Light  Boats,  11  Allen  (Mass.)  157;  Pizarro  v.  Matthais,  10  N.  Y.  Leg.  Obs.  97; 
The  Parlement  Beige,  5  P.  D.  197;  The  Constitution,  4  P.  D.  39;  Young  v.  Scotia, 
[1903]  A.  C.  501;  The  Pampa,  245  Fed.  137.  Nor  will  a  writ  issue  against  a 
person  upon  a  public  vessel.  7  Opin.  Att'y  Gen'l,  122;  Hall,  Int.  Law,  6  ed., 
191.  The  English  court  has  decided  that  immunity  from  local  jurisdiction 
is  not  lost  though  the  public  vessel  carry  for  hire  merchandise  and  passengers. 
The  Parlement  Beige,  supra.  However,  an  ambassador's  property  which  he  has 
engaged  in  commerce  has  been  attached.  Emperor  of  Brazil  v.  Robinson,  5 
Dowl.  522;  2  Phillimore,  Int.  Law,  3  ed.,  222.  There  has  been  American 
opinion  that  because  the  owner  could  not  be  sued  the  action  against  the  ship 
might  be  allowed.  Pizarro  v.  Matthais,  supra.  See  United  States  v.  Wilder, 
3  Sumn.  (C.  C.  A.)  308,  316.  A  lien  is  enforced,  therefore,  upon  property 
of  the  sovereign  when  not  in  his  possession  nor  in  public  use,  but  in  the  posses- 
sion of  a  bailee.  The  Davis,  10  Wall.  (U.  S.)  15.  The  nile  would  seem  to  extend 
to  public  vessels.  Long  v.  Tampico,  16  Fed.  491.  The  Attualita,  238  Fed.  909. 
Westlake,  Pvt.  Int.  Law,  5  ed.,  271.  The  courts  recognize  the  hardship  en- 
dured by  a  libellant  forced  to  seek  relief  in  distant  foreign  jurisdictions,  espe- 
cially where  the  merchant  marine  is  becoming  government  controlled. 

Banks  and  Banking  —  National  Banks  —  Validity  of  State  Tax  on 
Shares  without  Deduction  for  Taxable  Stock  Held  by  Bank  in  Another 
National  Bank.  —  The  National  Bank  Act,  as  amended,  provides  (Rev. 
Stat.  §  5219)  that  "Nothing  herein  shall  prevent  all  the  shares  in  any  associa- 
tion from  being  included  in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of  the 
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state  within  which  the  association  is  located."  Plaintiff,  a  national  bank,  held 
stock  in  another  national  bank  and  was  taxed  as  owner  thereof.  Taxes  were 
also  assessed  against  the  shareholders  of  the  plaintiff  based  on  a  valuation 
which  included  the  stock  ownership  as  an  asset  of  the  association.  Plaintiff, 
on  behalf  of  its  shareholders,  seeks  to  recover  from  the  state  a  part  of  the  taxes 
so  levied  upon  them  corresponding  to  assets  of  the  value  of  this  stock.  Held, 
that  such  sum  be  refunded.  Pitney,  Brandeis,  and  Clarke,  JJ.,  dissenting. 
Bank  of  California,  National  Association  v.  Richardson,  U.  S.  Sup.  Ct.  Off., 
October  Term,  1918,  No.  262, 

As  instrumentalities  of  the  federal  government,  national  banks  are  exempt 
from  state  taxation,  except  as  permitted  by  Congress.  M'Culloch  v.  Maryland, 
4  Wheat.  (U.  S.)  316;  City  of  Pittsburg  v.  First  National  Bank,  55  Pa.  St.  45. 
And  section  5219  does  not  permit  a  state  to  tax  such  a  bank  upon  its  capital  or 
upon  its  property,  but  only  upon  the  shares  as  personal  property  of  the  holder. 
Owensboro  National  Bank  v.  Owensboro,  173  U.  S.  664,  19  Sup.  Ct.  Rep.  537. 
An  exception  in  this  section  authorizes  taxation  of  realty.  Second  National 
Bank  V.  Caldwell,  13  Fed.  429;  see  M'Culloch  v.  Maryland,  supra,  436.  Also 
it  is  settled  that  a  bank  may  be  taxed  as  owner  of  stock  in  another  national 
bank.  Bank  of  Redemption  v.  Boston,  125  U.  S.  60.  Now  the  principal  case 
holds  that  when  the  association  pays  such  a  tax,  a  corresponding  deduction 
must  be  made  in  assessing  its  shareholders.  This  result  can  be  reached  only 
on  the  ground  that  the  statute  treated  the  bank  and  the  shareholders  as  one, 
for  purposes  of  state  taxation.  The  proposition  is  fundamental,  however,  that 
a  corporation  is  an  entity  distinct  from  its  members,  for  taxation  as  in  other 
respects.  See  i  Cooley,  Taxation,  3  ed.,  687.  Accordingly  the  Supreme 
Court  has  repeatedly  held  that  a  tax  on  a  corporation  or  its  property  is  not  the 
legal  equivalent  of  a  tax  on  the  stockholders,  but  that  the  two  are  distinct 
and  different  subjects-matter  of  taxation.  See  Owensboro  National  Bank  v. 
Owensboro,  supra,  677-81;  T.  R.  Powell,  "Indirect  Encroachment  on  Federal 
Authority  by  the  Taxing  Powers  of  the  States,"  31  Harv.  L.  Rev.  321,  339- 
44.  Thus  stockholders  of  a  state  bank  can  be  taxed  without  deduction  ifor  its 
ownership  of  tax-exempt  United  States  securities.  Cleveland  Trust  Co.  v. 
Lander,  184  U.  S.  in,  22  Sup.  Ct.  Rep.  394.  And  under  section  5219  stock- 
holders of  a  national  bank  can  be  taxed,  although  its  capital  was  wholly  in- 
vested in  such  securities.  Van  Allen  v.  The  Assessors,  3  Wall.  (U.  S.)  573. 
Moreover,  where  the  realty  of  a  bank  has  been  directly  taxed,  the  state  is  not 
required  to  make  deduction  in  assessing  the  stockholders.  Commercial  Bank  v. 
Chambers,  182  U.  S.  556,  21  Sup.  Ct.  Rep.  863;  St.  Louis  National  Bank  v. 
Papin,  21  Fed.  Cas.  No.  12,239;  People's  National  Bank  v.  Marye,  107  Fed. 
570,  579-  It  is  difficult  to  see  why  the  same  principle  should  not  apply  to 
assets  in  the  form  of  stock  in  another  national  bank. 

.  Bankruptcy  —  Preferences  —  Transfer  Pursuant  to  Prior  Agree- 
ment Liquidating  the  Damages.  —  The  bankrupt  had  contracted  to  cut 
timber  for  a  lumber  company  on  the  latter's  lands,  the  funds  by  which  the 
operations  were  to  be  carried  on  being  furnished  also  by  the  lumber  company. 
It  was  provided,  in  a  clause  which  was  construed  to  be  an  agreed  ascertaiimient 
of  damages,  that  in  case  of  a  default  a  nearby  sawmill  with  its  logging  equip- 
ment belonging  to  the  bankrupt  should  forthwith  become  the  property  of  the 
lumber  company.  The  agreement  was  entered  into  more  than  four  months 
before  bankruptcy  proceedings  were  instituted,  but  the  transfer  of  the  property 
took  place  within  the  period.  The  trustee  in  bankruptcy  sought  to  avoid  as  a 
preference  the  transfer  of  that  part  of  the  equipment  which  was  composed  of 
personalty.  Held,  that  no  preference  was  effected.  Stennick  v.  Jones,  252  Fed. 
345  (Circ.  Ct.  App.). 

The  court  asserted  that  the  company  had  a  right  to  act  not  as  a  general 
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creditor,  but  under  the  contract.  However,  the  mere  fact  that  there  is  a 
contract  right  to  a  transfer  will  not  prevent  it  from  being  a  preference.  National 
City  Bank  v.  Hotchkiss,  231  U.  S.  50.  It  has  been  held  that  a  transfer  of  goods 
within  the  four-month  period,  according  to  a  prior  agreement,  as  payment 
for  money  that  had  been  advanced  to  be  used  in  their  production  is  not  a 
preference.  Hurley  v.  Atchison,  etc.  Railroad  Co.,  213  U.  S.  126;  Sieg  v.  Greene, 
225  Fed.  955.  Cf.  In  re  Klingaman,  loi  Fed.  691.  But  in  the  principal  case 
no  part  of  the  equipment  was  obtained  with  the  money  advanced  by  the 
company.  The  decision,  nevertheless,  may  be  justified  by  considering  the 
contract  as  one  to  cut  timber  or,  upon  default,  to  convey  the  property.  A 
default  having  been  committed,  there  remains  the  promise  to  convey  the 
mill  and  its  equipment.  This  promise,  although  it  relates  partly  to  personalty, 
is  specifically  enforceable,  for  it  also  involves  land  and  is  indivisible.  Leach  v. 
Fobes,  77  Mass.  506;  Fowler  v.  Sands,  73  Vt.  236.  There  arises  then  an  equitable 
ownership  in  the  equipment  which  strips  the  transfer  of  its  preferential 
character. 

Bills  and  Notes  —  Purchasers  for  Value  without  Notice  —  Burden 
OF  Proof  in  Suit  for  Cancellation.  —  In  a  suit  by  the  maker  for  the  can- 
cellation of  a  negotiable  instrvunent  shown  to  have  been  secured  by  fraud  of 
the  payee,  the  question  arose  as  to  who  had  the  burden  of  proving  the 
defendant  holder  a  holder  in  due  course.  Section  59  of  the  Negotiable  In- 
struments Law  provides  that  "Every  holder  is  deemed  prima  facie  to  be  a 
holder  in  due  course;  but  when  it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he  claims  acquired  the  title  as  a 
holder  in  due  course."  Held,  that  the  burden  is  on  the  defendants.  Lundean 
V.  Hamilton,  169  N.  W.  208  (la.). 

In  a  bill  in  equity  for  cancellation  of  an  instnmient  for  fraud,  failure  to 
allege  that  defendant  is  not  a  purchaser  for  value  without  notice  is  a  demur- 
rable defect.  Molony  v.  Rourke,  100  Mass.  190.  And  what  a  party  must  plead 
he  has  the  burden  of  establishing.  Langdell,  Equity  Pleading,  2  ed.,  §  185. 
The  rules  in  equity  should  also  apply  to  equitable  defenses  at  law.  Logically, 
therefore,  in  an  action  at  law  on  a  negotiable  instrument  by  a  subsequent 
holder,  a  maker  setting  up  the  defense  of  fraud  should  have  the  burden  of 
establishing  that  plaintiff  took  with  notice.  But  the  rule  developed  that  this 
burden  be  transferred  to  the  plaintiff  when  fraud  is  shown.  Its  origin  may 
have  been  in  the  principle  of  a  discovery,  the  facts  being  peculiarly  within  the 
holder's  knowledge.  Cf.  Lord  Portarlington  v.  Soulby,  6  Sim.  356.  In  view 
of  the  pleadings  the  only  burden  shifted  to  the  holder  should  be  that  of  going 
forward  with  the  evidence.  Such  burden,  however,  the  courts  confused  with 
that  of  establishing  the  facts  by  a  preponderance  of  evidence,  owing  to  the 
dual  aspect  of  the  ambiguous  term  "burden  of  proof."  See  Abbott,  "Two 
Burdens  of  Proof,"  6  Harv.  L.  Rev.  125;  4  Wigmore,  Evidence,  §§  2483- 
2489.  Thus  the  rule  became  established  that  this  ultimate  burden  should  be 
saddled  upon  the  holder.  Harvey  v.  Towers,  6  Ex.  656;  Atlas  National  Bank 
V.  Holm,  71  Fed.  489.  The  same  interpretation  is  made  under  the  Negotiable 
Instruments  Law.  Parsons  v.  Utica  Cement  Co.,  82  Conn.  333,  73  Atl.  785; 
Leavitt  v.  Thurston,  38  Utah  351,  113  Pac.  77.  Being  settled  at  law  this  con- 
struction should  be  followed  in  equity,  although  the  result  conflicts  with 
the  pleadings.  Regester's  Sons  Co.  v.  Reed,  185  Mass.  226,  70  N.  E.  53;  Mills 
V.  Keep,  197  Fed.  360. 

Conflict  of  Laws  —  Trusts  Inter  Vivos  —  What  Law  Governs. — 
Two  settlors,  of  New  York  and  New  Jersey  respectively,  contributed  an  equal 
amount  to  a  fund  of  which  they  declared  themselves  trustees  by  instnunent 
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executed  in  New  Jersey.  The  fund  was  in  New  York  and  a  New  York  trust 
company  was  named  as  alternate  trustee.  The  New  Jersey  settlor  died,  and 
the  New  York  settlor  filed  this  bill  for  a  settlement  of  accounts  and  a  con- 
struction of  the  trust  deed.  The  question  arose  as  to  what  law  governed  the 
disposition  of  unexpended  accumulations.  Held,  that  the  New  York  law 
governed.    Curtis  v.  Curtis,  173  N.  Y.  Supp.  103. 

It  is  well  settled  that  the  validity  of  a  testamentary  trust  of  personalty  is 
determined  by  the  law  of  the  testator's  domicile  at  the  time  of  his  death. 
Whitney  v.  Dodge,  105  Cal.  192,  38  Pac.  636;  Canterbury  v.  Wyburn,  [1895] 
A.  C.  89.  Cf.  In  re  Crum,  98  Misc.  160,  164  N.  Y.  Supp.  149.  See  19  Harv. 
L.  Rev,  457.  As  to  declarations  of  or  transfers  on  trust  inter  vivos,  the  law 
of  the  situs  of  the  res  would  seem  to  govern  its  vaUdity ,  as  that  law  alone  can 
effectively  create  an  interest  in  the  res.  See  Cammell  v.  Sewell,  5  H.  &  N.  728. 
Green  v.  Van  Buskirk,  5  Wall.  (U.  S.)  307,  7  Wall.  (U.  S.)  139.  See  also 
20  Harv.  L.  Rev.  382,  394.  Where,  however,  it  is  held  that  the  cestui  que  trust 
acquires  but  a  right  in  personam  against  the  trustee  and  not  rights  in  rem, 
though  the  validity  of  the  transfer  to  the  trustee  would  be  determined  as 
above  by  the  law  of  the  situs,  yet  the  validity  of  the  trust  would  be  determined 
by  the  law  of  the  place  of  the  declaration  of  or  the  transfer  on  trust.  See 
17  Col.  L.  Rev.  467,  497.  In  either  case  the  administration  of  a  trust  of 
personalty  must  be  governed  by  the  law  of  the  place  where  the  testator  or 
settlor  intended  the  trust  to  be  administered.  First  National  Bank  v.  National 
Broadway  Bank,  156  N.  Y.  459,  51  N.  E.  398.  See  20  Harv.  L.  Rev.  382,  395. 
See  also  17  Harv.  L.  Rev.  123,  570.  As  in  the  principal  case  it  was  clear  that 
the  settlors  intended  the  trust  to  be  administered  in  New  York,  and  as  the 
right  of  the  life  cestui  que  trust  to  accumulated  income  is  a  question  of  adminis- 
tration, the  court  properly  applied  New  York  law. 

Constitutional  Law  —  Construction,  Operation,  and  Enforcement 
OF  Constitutions  —  Federal  Power  over  Lands  of  United  States  Within 
A  State.  —  Section  2296  of  the  United  States  Revised  Statutes  provides:  "No 
lands  under  the  provisions  of  this  Act  shall  in  any  event  become  liable  to  the 
satisfaction  of  any  debt  or  debts  contracted  prior  to  the  issuing  of  the  patent 
therefor."  The  entryman  contracted  debts,  some  before  the  issuing  of  the  final 
certificate,  others  after  it  but  before  the  issuing  of  the  patent.  Held,  that  the 
statutory  exemption  covers  all  these  debts.  Ruddy  v.  Rossi,  U,  S.  Sup.  Ct., 
No.  17,  October  Term,  1918. 

For  a  discussion  of  this  case,  see  Notes,  page  721. 

Criminal  Law  —  Homicide  —  Threats  —  Threats  to  Take  the  Life 
OF  the  President.  —  An  act  of  Congress  made  it  an  offense  punishable  by 
fine  of  $1,000  or  imprisonment  not  exceeding  five  years,  or  both,  knowingly  and 
wilfuUy  to  make  a  threat  against  the  President.  39  Stat.  919,  c.  64.  An  in- 
dictment was  brought  under  this  act  charging  John  Stobo  with  making  a  threat 
in  the  following  language:  "The  President  ought  to  be  shot  and  I  would  like 
to  be  the  one  to  do  it."  The  indictment  did  not  allege  that  the  threat  was 
addressed  to  any  one,  or  that  it  was  uttered  with  intent  to  menace  the  President, 
or  that  any  one  heard  it.  Held,  that  the  indictment  fails.  United  States  v. 
Stobo,  252  Fed.  689  (Dist.  Ct.,  Del.). 

For  a  discussion  of  threats  under  this  statute,  see  Notes,  page  724. 

Equity  —  Equitable  Easements  or  Servitudes  —  Intention  of  Parties. 
—  In  developing  a  tract  of  land  for  the  sale  of  building  lots,  the  owner  installed 
a  sewage  system  according  to  a  plan,  the  system  being  operated  by  a  pumping 
plant  on  the  owner's  land.  By  an  agreement  with  the  village  the  owner  agreed 
to  run  the  plant  as  long  as  the  system  should  be  in  use.    After  a  number  of 
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lots  had  been  sold,  the  defendant  bought  the  tract  and  continued  to  sell  lots, 
but  discontinued  operating  the  plant,  which  resulted  in  an  overflow  of  sewage 
dangerous  to  public  health.  In  an  action  by  the  village  to  determine  who 
was  to  bear  the  expense  of  operation,  held,  that  the  defendant  must  bear  it. 
Village  of  Larchmont  v.  Larchmont  Park,  173  N.  Y.  Supp.  32. 

Equity,  in  order  to  carry  out  the  intention  of  the  parties,  will  enforce  agree- 
ments restricting  the  use  of  land  for  the  benefit  of  other  land  on  the  theory 
that  an  equitable  easement  or  servitude  has  been  created.  Smith  v.  Young, 
160  111.  163,  43  N.  E.  486;  Peck  V.  Conway,  119  Mass.  546,  549;  Tulk  v.  Moxhay, 
II  Beav.  571.  Accordingly,  if  the  intent  appears  from  a  deed  referring  to  a 
plat,  the  intention  will  be  enforced.  White  v.  Tide  Water  Oil  Co.,  50  N.  J. 
Eq.  i;  Chickhaus  v.  Sanford,  83  N.  J.  Eq.  454,  91  Atl.  878;  Smith  v.  Young, 
supra.  The  same  is  true  when  the  deed  does  not  refer  to  the  plan.  Briggs  v. 
Sea  Gate  Ass'n,  211  N.  Y.  482,  105  N.  E.  664;  Tallmadge  v.  The  East  River 
Bank,  26  N.  Y.  105.  In  the  principal  case,  the  plan  of  the  sewage  system 
was  to  confer  a  benefit  on  the  land  sold  by  allowing  sewage  to  flow  to  the 
pumping  plant.  An  equitable  servitude  having  thus  arisen,  the  defendant 
alone  must  bear  the  expense  of  abating  the  nuisance  caused  by  the  overflow, 
not  only  as  to  the  lots  sold  by  him,  but  also  as  to  those  sold  by  his  predecessor 
since  he  bought  the  servient  estate  with  notice.  Whitney  v.  Union  Railway 
Co.,  II  Gray  (Mass.)  359;  Tallmadge  v.  The  East  River  Bank,  supra.  And  it 
follows  that  if  the  village  had  not  brought  the  action,  the  purchasers  of  the 
lots  could  have  maintained  a  suit  for  specific  performance  of  the  equitable 
servitude.    Tidk  v.  Moxhay,  supra;  Tallmadge  v.  The  East  River  Bank,  supra. 

Evidence  —  Judicial  Admissions  —  Conclusiveness.  —  The  complain- 
ant brought  a  bill  in  equity  to  enjoin  the  infringement  of  his  label,  alleging 
similarity  and  confusion.  The  defendant  answered  and  covmterclaimed  to 
enjoin  the  complainant  from  infringing  the  former's  label,  admitting  the 
complainant's  averment  of  similarity  and  confusion,  but  alleging  and  subse- 
quently proving  his  own  label  to  be  the  elder.  The  lower  court  reasonably 
found  that  on  the  evidence  offered  there  was  no  confusion.  Held,  that  the 
averments  in  the  bill  are  conclusive  against  the  complainant  on  the  counter- 
claim.   Wrigley  v.  Larson,  253  Fed.  914  (Circ.  Ct.  App.). 

Admissions  in  the  pleadings  amount  to  a  waiver  of  proof  of  the  facts  pleaded. 
They  are  conclusive  against  the  pleader  on  the  issue  in  which  they  occur. 
Paige  V.  Willet,  38  N.  Y.  28;  S.  W.  Broom  Co.  v.  Bank,  52  Okla.  422,  153  Pac. 
204.  But  on  another  issue  in  the  same  cause  the  pleadings  may  not  be  used 
as  admissions.  Nye  v.  Spencer,  41  Me.  272;  Ayres  v.  Covill,  18  Barb.  (N.  Y.) 
260.  Neither  could  such  judicial  admissions  be  used  in  a  subsequent  suit 
as  admissions  by  a  party.  Allegations  were  not  at  common  law  supposed  to 
be  necessarily  truthful,  but  merely  served  the  purpose  of  raising  an  issue. 
Starkweather  v.  Kittle,  17  Wend.  (N.  Y.)  20.  Even  with  the  development  of 
chancery  pleading,  bills  were  not  admissible  in  a  subsequent  suit.  Kilbee  v. 
Sneyd,  2  Molloy  ((Ir.  Chanc.)  186;  Burden  v.  Cleveland,/^  Ala.  225.  To-day, 
however,  pleadings  in  law  and  equity  are  not  considered  fictitious,  as  they 
must  be  signed  or  sworn  to,  and  are  competent  evidence  in  subsequent  suits. 
Pope  V.  Allis,  lis  U.  S.  363;  Elliott  v.  Hayden,  104  Mass.  180.  Such  aver- 
ments are  then  certainly  competent  evidence  on  another  issue  in  the  same 
cause.  State  v.  Firemen's  Ins.  Co.,  152  Mo.  i,  52  S.  W.  595;  Derby  v.  Gallop, 
S  Minn.  119.  In  equity,  moreover,  the  defendant  does  not  separate  his  pleas 
into  negative  and  afl&rmative.  The  answer  is  treated  as  homogeneous.  See 
Langdell,  Summary  of  Equity  Pleading,  §  68;  3  Wigmore,  Evidence, 
§  2122.  There  is,  then,  practically  only  one  line  of  pleading,  and  the  aver- 
ments of  the  complainant  in  the  present  case  are  therefore  conclusive  against 
him. 
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FrxTUKES  —  Removal  of  —  Annexation  by  Conditional  Buyer  to 
Realty  of  Another,  Subject  to  a  Mortgage.  —  A  conditional  buyer  of 
steam  boilers  and  radiators  annexed  them  to  the  realty  of  another  which  was 
subject  to  a  prior  mortgage.  The  mortgagee,  who  was  ignorant  of  the  con- 
ditional sale,  brought  this  suit  of  foreclosure.  Held,  that  the  boilers  and  radi- 
ators are  subject  to  the  mortgage.  Realty  Associates  v.  Conrad  Constriiction 
Co.,  173  N.  Y.  Supp.  25. 

When  an  owner  of  realty  annexes  thereto  fixtures  which  he  bought  on  a  con- 
ditional sale,  and  then  subsequently  mortgages  the  land,  the  fixtures  are  held 
to  be  subject  to  the  mortgage,  either  because  a  iowa  ^e  purchaser  cuts  off  an 
equitable  estate  or  because  of  a  judicial  dishke  for  secret  hens.  Horn  v.  Clark 
Hardware  Co.,  54  Colo.  522,  131  Pac.  405;  Bank  v.  Wolf,  114  Tenn.  255,  86 
S.  W.  310.  Contra,  Falaenau  v.  Reliance  Steam  Foundry  Co.,  74  N.  J.  Eq.  325, 
69Atl.  1098;  Adams  V.  Interstate  Building  Association,  119  Ala.  97,  24  So.  857. 
As  to  the  rights  of  prior  mortgagees,  opinions  differ.  Some  jurisdictions  allow 
such  mortgagees  to  treat  the  fixtures  as  subject  to  the  mortgage,  regardless  of 
the  possibilities  of  removal  without  impairing  the  realty.  Clary  v.  Owen,  15 
Gray  (Mass.)  522;  Fuller-Warren  Co.  v.  Harter,  no  Wis.  80,  85  N.  W.  698; 
Tippett  6*  Ward  v.  Barham,  180  Fed.  76.  Other  states  hold  that  the  agree- 
ment between  the  vendor  of  fixtures  and  the  mortgagor  of  the  realty  is  vaUd 
against  a  prior  mortgagee  only  if  removal  of  the  fixtures  is  possible  without 
damaging  the  realty.  Blanchard  v.  Eureka  Planing  Mill  Co.,  58  Ore.  37,  113 
Pac.  55;  Detroit  Steel  Cooperage  Co.  v.  Sistersville  Brewing  Co.,  233  U.  S.  712. 
This  seems  the  better  view,  since  the  mortgagee's  security  is  not  impaired. 
Though  in  the  principal  case  the  mortgagor  was  not  the  conditional  buyer, 
yet  as  the  annexation  of  chattels  to  the  realty  by  one  having  no  right,  title,  or 
interest  in  either,  makes  them  part  of  the  realty,  and  as  in  the  principal  case 
they  could  not  be  removed  without  impairing  the  mortgagee's  security  interest, 
the  case  seems  well  decided.  See  Peck-Hammond  v.  School  District,  93  Ark. 
77,  123  S.  W.  771;  Goddard  v.  Bolster,  6  Greenleaf  (Me.)  427. 

Insurance  —  Change  in  Interest,  Title,  and  Possession  —  Whether 
Sheriff's  Sale  Constitutes.  —  The  plaintiff  insured  real  property  subject 
to  a  mortgage  lien  against  loss  by  fire,  the  policy  to  be  void  for  change  in 
interest,  title,  or  possession.  Loss  occurred  after  judgment  of  foreclosure  and 
the  sheriff's  sale,  but  before  the  expiration  of  the  statutory  period  allowed  for 
redemption.  Held,  that  the  policy  was  not  avoided  by  the  foreclosure  or 
sheriff's  sale.    Collins  v.  Iowa  Mamifaciurers'  Ins.  Co.,  169  N.  W.  199  (Iowa). 

Hostility  of  the  bench  to  forfeitures  in  insurance  has  polarized  the  decisions 
construing  conditions  as  to  changes  in  interest,  title,  and  possession  in  favor  of 
the  insured.  So  a  binding  contract  for  the  sale  of  land  is  not  such  a  change  of 
title  as  will  avoid  a  policy.  See  i  Ames,  Cases  in  Equity  Jurisdiction, 
242,  note.  The  bent  of  the  courts  is  evidenced  by  recoveries  allowed  for  loss 
between  the  adjudication  and  appointment  of  trustees  in  bankruptcy.  See 
21  Harv.  L.  Rev.  531.  On  the  other  hand  change  of  the  equitable  ownership 
ought  to  be  recognized  as  a  change  of  interest.  Skinner  v.  Houghton,  92  Md. 
68;  Gibb  v.  Philadelphia  Co.,  59  Minn.  267.  But  see  Vance  on  Insurance, 
§  161.  This  should  be  so  not  only  in  the  ordinary  contract  for  the  sale  of  land, 
but  also  when  a  court  of  equity  confirms  a  contract  of  sale  made  by  a  master, 
or  where  there  is  a  sheriff's  sale.  See  13  Harv.  L.  Rev.  223.  See  Freeman, 
Law  of  Execution,  2  ed.,  §  326.  In  the  latter  situation  equities  may  be  cut  off 
before  the  sheriff's  deed  is  executed.  See  11  Harv.  L.  Rev.  131.  But  where 
statute  allows  a  period  for  redemption  following  the  sale,  the  equitable  interest 
of  a  mortgagor  or  his  purchaser  would  seem  unaffected  by  the  sale  until 
the  expiration  of  the  prescribed  period.  See  Iowa  Code,  §§  4044,  4045, 
4289.    See  2  PoMEROY,  §§  1 190,  1227,  1228.    Accordingly  the  principal  case 
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is  supported  by  the  great  weight  of  decision.  Wood  v.  American  Fire  Ins. 
Co.,  149  N.  Y.  382,  44  N.  E.  80;  Stephens  v.  Illinois  Mutual  Fire  Ins.  Co.,  43 
111.  327. 

Interstate  Commerce  —  Control  by  Congress  —  Federal  Statute 
Against  Shipping  Liquor  into  States  which  Prohibit  its  Manufacture 
AND  Sale.  —  A  federal  statute  prohibits  the  shipment  of  intoxicating  liquor 
into  states  which  prohibit  its  manufacture  and  sale  (39  Stat.  L.  1069).  De- 
fendant was  convicted  under  this  statute  for  carrying  intoxicating  liquor  for 
his  personal  use  from  Kentucky  into  West  Virginia,  which  prohibited  the  manu- 
facture and  sale  of  liquor  but  did  not  prohibit  its  importation  for  personal  use. 
Held,  that  the  statute  was  not  unconstitutional.  United  States  v.  Hill,  39  Sup. 
Ct.  Rep.  143. 

The  power  of  Congress  to  regulate  interstate  commerce  is  limited  only  by 
the  constitution  of  the  United  States.  Hipolite  Egg  Co.  v.  United  States,  220 
U.  S.  45.  It  extends  to  absolute  prohibition.  Lottery  Case,  188  U.  S.  321. 
Means  may  be  adopted  for  its  exercise  that  have  the  quality  of  police  regula- 
tions, even  though  the  states  have  police  power  over  the  same  subject  within 
their  boundaries.  Hoke  v.  United  States,  227  U.  S.  308.  The  statute  is  there- 
fore constitutional  unless  it  involves  such  an  unreasonable  and  arbitrary  dis- 
crimination between  states  as  to  constitute  a  denial  of  due  process  of  law.  A 
statute  prohibiting  the  sale  of  liquor  to  Indians  for  a  limited  time  after  they 
had  lost  the  character  of  tribal  Indians  has  been  held  a  reasonable  exercise  of 
the  power  to  regulate  commerce  with  the  Indian  tribes.  Dick  v.  United  States, 
208  U.  S.  340.  And  likewise  a  statute  prohibiting  the  sale  of  liquor  in  a  portion 
of  a  state  inhabited  partially  by  tribal  Indians.  Ex  parte  Webb,  225  U.  S.  663. 
A  statute  taxing  corporations  has  been  held  not  an  arbitrary  discrimination 
between  classes  of  persons.  Corporation  Tax  Cases,  220  U.  S.  107.  The  prin- 
cipal case  goes  slightly  further  than  these,  as  the  statute  goes  beyond  the  state 
policy  which  is  the  basis  for  the  distinction,  but  this  basis  is  nevertheless  a 
sound  one,  and  on  the  whole  the  discrimination  does  not  seem  an  unreasonable 


Libel  and  Slander  —  Privileged  Communications  —  Abuse  of  Privi- 
lege.— A  bank  depositor  requesting  blank  checks  received  some  with  the 
name  of  an  association  faintly  stamped  above  the  line  for  signature.  The 
depositor,  oblivious  to  the  stamp,  signed  and  distributed  the  checks.  The 
bank  returned  the  checks  to  the  payees,  with  "Forgery"  written  upon  them, 
and  an  attached  slip  marked  "Signature  Incorrect."  The  depositor  brought 
action  for  libel  and  slander  against  the  bank.  Held,  that  he  may  recover. 
Schwartz  v.  Chatham  &•  Phenix  National  Bank,  172  N.  Y.  Supp.  762. 

The  charge  "Forgery"  is  actionable  per  se  as  imputing  an  indictable  ofiFense. 
Herzog  v.  Campbell,  47  Neb.  370,  66  N.  W.  424.  A  libellous  publication 
reasonably  impressing  one  as  designating  the  plaintiff  renders  the  defendant 
liable.  The  King  v.  Clerk,  i  Barn.  304.  That  the  plaintiff  is  not  named  by 
the  defendant  is  immaterial  if  intrinsic  evidence  makes  apparent  the  allusion 
to  him.  Van  Ingen  v.  Mail  b°  Express  Pub.  Co.  156  N.  Y.  376,  50  N.  E.  979. 
Accusation  of  an  illegal  drawing  by  the  plaintiff  on  the  association's  funds  is 
reasonably  to  be  inferred  from  the  charge.  Communications  between  banks 
and  payees  of  checks  drawn  thereon,  concerning  their  validity,  are,  on  principle, 
privileged.  Christopher  v.  Akin,  214  Mass.  332,  loi  N.  E.  971;  Rotholz  v. 
Dunkle,  53  N.  J.  L.  438,  22  Atl.  193.  But  a  privilege  exceeded  is  a  privilege 
lost.  Payne  v.  Rouss,  61  N.  Y.  Supp.  705;  Smith  v.  Smith,  73  Mich.  445. 
41  N.  W.  499.  In  the  absence  of  a  privilege  or  where  one  is  exceeded  no  malice 
need  be  shown.  Pollock,  Torts,  7  ed.,  600;  23  Harv.  L.  Rev.  218.  The 
charge  "Forgery"  in  addition  to  the  notification  "Signature  Incorrect,"  was 
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unnecessary  to  protect  the  bank's  interest ;  nor  was  it  made  in  connection  with 
an  inquiry  into  the  act  or  a  prosecution  thereof.  This  abuse  of  privilege, 
though  unintentional,  renders  the  defendant  liable. 

Municipal  Corporations  —  Police  Power  —  Validity  of  Ordinance 
Prohibiting  Circulation  of  a  Newspaper.  —  The  municipal  council  of 
North  Bergen,  N.  J.,  passed  an  ordinance  forbidding  the  circulation  within  its 
limits  of  a  German  newspaper.  The  enforcement  of  the  ordinance  was  re- 
strained until  final  hearing,  and  the  defendant  appealed.  Held,  that  the  re- 
straint be  continued.    New  Yorker  Staals-Zeitung  v.  Nolan,  105  Atl.  72  (N.  J.). 

An  ordinance  passed  under  the  general  exercise  of  police  power  must  be 
reasonable;  that  is,  it  must  tend  in  an  impartial  manner  to  promote  public 
health,  morals,  or  welfare  by  methods  that  are  adapted  to  the  purpose  and  are 
not  unduly  oppressive.  Zion  v.  Behrens,  262  111.  510,  104  N.  E.  836;  State  v. 
Starkey,  112  Me.  8,  90  Atl.  431;  Tolliver  v.  Blizzard,  143  Ky.  773, 137  S.  W.  509. 
Thus  ordinances  requiring  bicycles  to  carry  lights  after  dark,  or  forbidding 
automobiles  to  run  on  country  roads  after  sunset,  are  valid.  In  re  Berry,  147 
Cal.  523,  82  Pac.  44;  City  of  Des  Moines  v.  Keller,  116  Iowa,  648,  88  N.  W.  827. 
But  an  ordinance  forbidding  vehicles  other  than  those  propelled  by  animals  to 
use  the  streets  is  void.  Bogtie  v.  Bennett,  156  Ind.  478,  60  N.  E.  143.  So  also 
an  ordinance  regulating  laundries  was  held  invalid  because  it  tended  to  dis- 
criminate against  Chinamen  qua  Chinamen.  Yick  Wo  v.  Hopkins,  118  U.  S. 
356.  Recently  the  New  Jersey  court  seems  to  have  overlooked  such  discrim- 
ination in  upholding  an  ordinance  forbidding  aliens  to  operate  "jitneys." 
Morin  v.  Nunan,  103  Atl.  378  (N.  J.).  In  the  principal  case,  however,  it  prop- 
erly forbids  an  unreasonable  personal  discrimination. 

New  Trial  —  Grounds  for  Granting  New  Trial  —  Judgment  Not- 
withstanding the  Verdict.  —  The  plaintiff  in  his  statement  of  claim  alleged 
that  he  was  a  customer  of  the  defendant  bank,  that  acting  under  the  advice  of 
its  manager  he  made  an  investment  in  a  security  which  turned  out  to  be  worth- 
less, and  that  the  advice  was  negligently  given.  The  defendant  denied  that 
the  advice  was  given  negligently,  and  denied  that  the  manager  was  acting 
within  the  scope  of  his  authority.  In  answer  to  questions  the  jury  found  that 
the  advice  was  negligently  given  by  the  manager  and  that  he  was  acting  within 
his  authority  in  giving  the  advice;  and  they  gave  a  verdict  for  the  plaintiff. 
The  defendant  appealed  to  the  Court  of  Appeal,  asking  for  judgment  or  a  new 
trial,  on  the  ground  {inter  alia)  that  there  was  no  evidence  that  the  manager 
in  giving  the  advice  was  acting  within  the  scope  of  his  authority.  This  point 
was  not  made  by  the  defendant  at  the  trial.  The  Court  of  Appeal  decided  that 
there  was  in  fact  no  evidence  of  the  manager's  authority,  and  ordered  judgment 
to  be  entered  for  the  defendant.  Held,  that  the  order  should  be  affirmed. 
Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626. 

For  a  discussion  of  this  case,  see  Notes,  page  711. 

Principal  and  Surety  —  Acceleration  of  Maturity  —  Duty  to  Dis- 
close —  Discharge  of  Surety.  —  By  an  agreement  between  the  plaintiff 
payee  and  the  maker  all  notes  were  to  become  due  four  months  after  default 
on  any  one.  The  defendant  refused  to  go  surety  for  a  certain  amount  on  one 
note,  but,  being  unaware  of  the  agreement  accelerating  maturity,  consented 
to  and  did  sign  as  surety,  at  the  maker's  request,  a  series  of  notes  for  a  similar 
amotmt.  The  plaintiff  payee  had  notice  of  the  defendant  surety's  refusal,  but 
did  not  disclose  the  agreement.  Held,  that  defendant  is  liable  to  the  payee  on 
the  original  due  dates.    Hatfield  v.  Jackway,  170  N.  W.  181  (Neb.), 

If,  at  the  inception  of  the  relation,  the  creditor  has  knowledge  of  material 
facts,  unknown  to  the  surety,  increasing  the  ordinary  suretyship  risks,  a  failure 
to  disclose  them  will  discharge  the  surety.    Damon  v.  Empire  State  Surety  Co., 


RECENT  CASES  735 

161  App.  Div.  (N.  Y.)  875,  146  N.  Y.  Supp.  996;  First  National  Bank  v.  Clark, 
59  Colo.  455,  149  Pac.  612;  Bidcock  v.  Bishop,  3  Barn.  &  Cr.  605.  See  Warren 
V.  Branch,  15  W.  Va.  21.  The  mere  non-disclosure  is  sufficient;  the  creditor 
need  not  have  a  fraudulent  motive.  Railton  v.  Matthews,  10  CI.  &  Fin.  934; 
Sooy  v.  State,  39  N.  J.  L.  135;  Damon  v.  Empire  State  Surety  Co.,  supra.  This 
defense  is  generally  foimded  on  fraud.  Bellevue  Bldg.  6*  Loa7i  Ass'n  v.  Jeckel, 
104  Ky.  159,  46  S.  W.  482;  Lee  v.  Jozies,  17  C.  B.  (n.  s.)  482;  Damon  v.  Empire 
State  Surety  Co.,  supra;  Sooy  v.  State,  supra.  See  i  Story,  Equity  Juris- 
prudence, 14  ed.,  §  305.  It  is  submitted,  however,  that  the  defense  should 
be  variation  of  risk  which  is  based  on  equitable  grounds.  See  16  Harv.  L. 
Rev.  511.  Thus,  if  the  creditor  has  knowledge  of  facts  which  increase  the 
surety's  risk  and  also  knows  or  has  reasonable  cause  to  beUeve  that  the  surety 
is  unaware  thereof,  then  a  duty  to  disclose  should  be  imposed  on  the  creditor. 
In  the  principal  case,  the  agreement  accelerating  maturity  imposed  a  heavier 
burden  on  the  principal  which,  since  it  might  interfere  with  the  enforcement 
of  the  surety's  rights,  was  a  variation  of  the  surety's  risk.  The  defendant 
meant  to  guard  against  this  by  refusing  to  sign  one  note  for  the  full  amount, 
and  as  the  creditor  had  notice,  he  was  under  a  duty  to  disclose. 

Profits  A  Prendre  —  What  Constitutes  an  Abandonment.  —  The 
owner  of  a  farm  conveyed  part  thereof,  a  slate  quarry,  to  the  predecessor  of 
the  plaintiff,  reserving  for  himself,  his  heirs,  and  assigns  the  privilege  of  remov- 
ing aU  waste  slate  resulting  from  the  operation  of  the  quarry.  Thereafter,  the 
owner  conveyed  the  remainder  to  the  defendant's  predecessor,  but  reserved  no 
right  of  way,  thereby  leaving  himself  without  means  of  access  to  the  quarry. 
For  thirty-three  years  neither  the  grantor  nor  his  heirs  exercised  the  right  to 
remove  the  slate,  after  which  period  the  heirs  granted  all  rights  under  the 
reservation  to  the  defendant.  The  plaintiff  seeks  to  restrain  the  defendant 
from  entering  his  premises  to  remove  the  slate.  Held,  that  the  injunction  be 
granted.    Mathews  Slate  Co.  v.  Advance  Ind.  Supply  Co.,  172  N.  Y.  Supp.  830. 

Mere  nonuser,  however  long  continued,  cannot  operate  as  an  abandonment 
of  an  easement  created  by  grant.  Arnold  v.  Stevens,  24  Pick.  (Mass.)  106; 
Welshv.  Taylor,  134N.Y.  450, 33  N.E.  896;  Washburn,  Easements, 4 ed.,  717. 
But  it  has  been  held  that  where  the  easement  has  been  acquired  by  prescription, 
nonuser  without  more  for  the  statutory  period  will  extinguish  the  right. 
Browne  v.  Baltimore  M.  E.  Church,  37  Md.  108.  See  also  Sayles  v.  Hastings, 
22  N.  Y.  217,  224.  Jewett  v.  Jewett,  16  Barb.  (N.  Y.)  150,  157.  And  this 
distinction  has  been  adopted  by  statute.  Cal.  Civ.  Code,  §  811;  Okla.  Rev. 
Laws,  1910,  §  6633.  The  distinction  seems  unsound,  since  prescription  is 
based  upon  the  presumption  of  a  grant,  and  it  has  been  disregarded  in  many 
cases.  See  Ward  v.  Ward,  7  Exch.  838;  Veghte  v.  Raritan  Water  Power  Co., 
19  N.  J.  Eq.  142,  156.  But  where  nonuser  is  accompanied  by  adverse  posses- 
sion for  the  statutory  period,  it  is  clear  that  in  both  cases  the  right  is 
barred.  Horner  v.  Stilwell,  35  N.  J.  L.  307;  Woodruff  v.  Paddock,  130  N.  Y. 
618,  29  N.  E.  1021;  McKinney  v.  Lanning,  139  Ind.  170,  38  N.  E.  601.  Also, 
where  nonuser  is  coupled  with  some  act  showing  clearly  the  intent  to  abandon 
the  easement,  it  will  be  extinguished.  Snell  v.  Levitt,  no  N.  Y.  595,  18  N.  E. 
370;  Vogler  V.  Geiss,  51  Md.  407;  Pope  v.  Devereux,  5  Gray  (Mass.)  409.  The 
duration  of  the  nonuser,  however,  is  only  important  in  that  it  tends  to  strengthen 
the  presimiption  of  an  abandonment.  Queen  v.  Charley.  12  Q.  B.  515;  Canning 
v.  Andrews,  123  Mass.  155.  In  the  principal  case  the  nonuser  extended  through 
a  period  of  thirty-three  years,  and  the  grantor  by  alienating  the  farm  without 
reserving  for  himself  means  of  access  to  the  quarry,  showed  clearly  an  intent 
to  abandon  the  right.  Though  a  profit  and  not  an  easement  was  involved,  it 
made  no  diflference  in  the  application  of  the  above  principles  and  the  court 
correctly  held  that  the  profit  had  been  abandoned. 
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Public  Service  Companies  —  Municipal  Grant  to  Use  Streets  —  Ex- 
piration OF  Grant.  —  The  complainant  owned  a  system  of  tracks  upon  the 
greater  part  of  which  the  municipal  grants  had  expired.  The  defendant  city 
enacted  an  ordinance  providing,  inter  alia,  a  maximum  fare  of  five  cents  on 
any  line  in  the  city  operated  without  a  grant  fixing  the  rate  of  fare.  In  a  bill  to 
enjoin  the  enforcement  of  these  regulatory  provisions,  the  complainant  alleged 
that  an  industrial  necessity  required  the  operation  of  the  non-franchise  lines, 
and  that  the  enforcement  of  the  ordinance  would  result  in  a  deficit  to  the 
complainant.  Held,  that  the  rate-fixing  provisions  were  confiscatory  and 
their  enforcement  should  be  enjoined.  Detroit  United  Railway  v.  Detroit,  39 
Sup.  Ct.  Rep.  151. 

A  public  utiUty,  so  long  as  it  retains  its  mandatory  or  general  charter,  may 
not  abandon  its  service  to  the  detriment  of  the  public.  Colo.  &  S.  Ry.  Co.  v. 
State  Commission,  54  Colo.  64,  129  Pac.  506;  State  v.  Spokane  St.  Ry.  Co., 
19  Wash.  518,  53  Pac.  719.  See  26  Harv.  L.  Rev.  659.  The  same  should  be 
true  at  the  expiration  of  a  municipal  grant  to  use  the  streets,  so  long  as  the 
utility  retains  its  state  charter,  and  there  is  a  public  necessity.  See  Denver 
v.  Denver  Union  Water  Co.,  246  U.  S.  178,  190;  State  v.  Spokane  St.  Ry.  Co., 
supra.  Contra,  Laighton  v.  Carthage,  175  Fed.  145.  Conversely  it  woxild  seem 
the  utility  could  compel  permission  to  continue  in  the  city  streets,  at  least 
until  a  substitute  was  provided.  See  31  Harv.  L.  Rev.  1036.  But  usually  by 
constitution  or  statute  municipal  consent  must  be  obtained  before  the  utUity 
may  exercise  its  state  franchise.  See  Detroit  v.  Detroit  City  Railway,  64  Fed.  628, 
638;  Morriston  v.  Tenn.  Tel.  Co.,  115  Fed.  304, 305, 306.  See  3  Dillon,  Munic- 
ipal Corporations,  5  ed.,  §  1226.  This  practically  leaves  the  city  the  sole 
judge  of  the  public  necessity  to  have  the  utility  operate.  So  it  is  held  the 
city  may  oust  the  utility  company  when  the  municipal  grant  to  use  the  streets 
terminates.  Detroit  United  Railway  v.  Detroit,  2  29  U.  S.  39 ;  Laighton  v.  Carthage, 
supra.  The  city  may  then  impose  any  conditions  precedent  to  the  use  of 
the  streets  by  that  utility.  In  the  principal  case  the  ordinance  was  sub- 
stantially a  statement  of  such  conditions,  instead  of  a  grant  to  the  utility 
as  was  held  in  the  majority  opinion.  The  dissenting  opinion  would  accordingly 
be  correct  if  the  conditions  were  imposed  when  the  municipal  grant  expired. 
But  here,  with  permission,  the  utility  used  the  streets  for  four  years  thereafter. 
Such  a  revocable  license  becomes  irrevocable  if  further  investment  was  made 
with  the  city's  knowledge.  Rochdale  Canal  Co.  v.  King,  16  Beav.  630;  Spokane 
Ry.  Co.  V.  Spokane  Falls,  6  Wash.  521,  2>2>  Pac.  1072. 

Public  Service  Companies  —  Regulation  —  Abandonment  of  Service 
and  Dismantling  of  Plant  without  Consent  of  Public  Utilities  Com- 
mission. —  The  mortgagees  of  a  railroad  in  foreclosure  proceedings  asked  that 
a  receiver  be  appointed,  operation  discontinued,  and  the  plant  dismantled. 
A  receiver  was  appointed,  the  railroad  company  appearing  and  consenting 
thereto.  Upon  application  by  the  receiver,  the  district  court  ordered  that 
service  be  abandoned  and  the  plant  dismantled.  The  Public  Utilities  Com- 
mission thereupon  moved  the  court  to  vacate  the  order  alleging  that  because 
of  its  power  to  regulate  service  (1913  Sess.  Laws  of  Colorado,  c.  127,  §  24), 
the  commission  had  exclusive  jurisdiction  over  the  cessation  of  service  and 
dismantling  of  the  railroad.  Held,  that  the  order  be  vacated.  People  ex  rel. 
Hubbard  v.  Colorado  Title  6*  Trust  Co.,  178  Pac.  6  (Colo.). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  page  716. 

Sales  —  Title  of  Goods  Subject  to  Bill  of  Lading  —  Consignment  of 
Goods  Under  Mistaken  Belief  as  to  Existence  of  Contractual  Obliga- 
tion. —  The  consignor,  who  had  agreed  to  sell  some  flour  to  a  third  party, 
consigned  the  flour  to  the  plaintiff  under  a  mistaken  impression  that  he  had 


I 
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agreed  to  sell  it  to  him.  The  plaintiff,  believing  in  good  faith  that  the  goods 
were  intended  for  him,  paid  a  bill  of  exchange  drawn  on  him,  to  which  an 
order  bill  of  lading  was  attached,  and  demanded  the  flour  from  the  carrier. 
The  consignor  had,  in  the  meantime,  discovered  his  mistake  and  had  induced 
the  carrier  to  return  the  flour  to  him.  The  plaintiff  sued  the  railroad  company 
for  conversion  of  the  flour.  Held,  that  he  could  not  recover.  Jones  v.  Chicago, 
B.  &•  Q.  R.  Co.,  170N.  W.  170  (Neb.). 

Generally,  to-day,  the  bond  fide  purchaser  of  an  order  bill  of  lading  acquires 
an  indefeasible  title  to  the  goods,  and  the  carrier  may  not  deUver  them  to 
another.  Munroe  v.  Philadelphia  Warehouse  Co.,  75  Fed.  545;  Commercial 
Bank  V.  Armsby,  120  Ga.  74,  47  S.  E.  589;  Uniform  Sales  Act,  §§  33,  38.  But 
see  Adrian  Knitting  Co.  v.  Wabash  Ry.  Co.,  145  Mich.  323,  108  N.  W.  706. 
Cf.  Shaw  V.  Railroad  Co.,  loi  U.  S.  557,  565.  The  question  in  the  principal 
case  is  whether  the  plaintiff  is  in  fact  the  purchaser  of  the  bill  of  lading  and  of 
the  goods.  Here,  as  everywhere  in  contractual  law,  it  is  expressed,  not  secret, 
intention  that  is  considered.  Mansfield  v.  Hodgdon,  147  Mass.  304,  17  N.  E. 
544;  Wood  V.  Allen,  in  Iowa,  97,  82  N.  W.  451.  See  Williston,  Sales,  §  5. 
By  sending  forward  the  bill  of  exchange  with  bill  of  lading  attached,  the  con- 
signor unequivocally  expressed  an  intention  to  sell  the  flour  to  the  plaintiff. 
Evans  v.  Marlett,  i  Ld.  Raym.  271;  Wigton  v.  Bowley,  130  Mass.  252.  The 
plaintiff,  in  good  faith,  so  understood  the  consignor's  intention  and  acted  on 
it,  completing  the  sale.  Moreover,  if  actual  and  not  expressed  intention  were 
considered,  the  consignor,  although  he  also  intended  to  sell  to  one  to  whom 
he  was  under  contractual  obligations,  primarily  intended  to  sell  to  the  person 
to  whom  he  consigned  the  goods.  It  is  this  primary  intention  that  must 
control.  Edmunds  v.  Merchants'  Transportation  Co.,  135  Mass.  283.  Cf. 
Cundy  v.  Lindsay,  3  A.  C.  459.  See  Williston,  Sales,  §  635.  The  principal 
case,  therefore,  cannot  be  supported. 

War  Aliens  —  Status  of  Alien  Enemies  in  the  Courts  of  a  Belliger- 
ent. —  In  a  tort  action,  it  appeared  at  the  trial  that  the  plaintiff  was  an  alien 
enemy,  a  subject  of  Germany,  but  resident  in  the  United  States  and  not  in 
internment.  The  trial  court  nonsuited  the  plaintiff.  Held,  that  the  nonsuit 
was  improper.  HeUer  v.  Goodman's  Motor  Express  Van  &*  Storage  Co.,  105  Atl. 
233  (N.  J.  L.). 

It  is  uniformly  held  that  an  alien  enemy  resident  in  the  hostile  territory 
cannot  maintain  an  action  as  plaintiff.  Brandon  v.  Nesbit,  6  T.  R.  23 ;  Le  Bret 
v.  Papillon,  4  East,  502;  Rothbarth  v.  Herzfeld,  179  App.  Div.  865,  167  N.  Y. 
Supp.  199.  The  modern  basis  for  these  decisions  —  that  to  allow  a  recovery 
in  such  a  case  would  by  so  much  diminish  the  resources  of  the  home  country 
and  strengthen  the  enemy  country  —  has  no  application  where  the  plaintiff 
resides  in  the  home  territory.  See  Hepburn's  Case,  3  Bland,  Ch.  (Md.)  95, 
120;  Janson  v.  Driefontien,  [1902]  A.  C.  484,  505;  Porter  v.  Freudenberg,  [191 5] 
I  K.  B.  857,  868.  Further,  the  common-law  rule  allowed  an  enemy  subject 
resident  in  the  home  territory  to  sue  on  the  theory  that,  by  permitting  him  to 
remain  a  resident,  the  sovereign  took  him  under  his  protection.  Wells  v. 
Williams,  i  Ld.  Raym.  282;  Clarke  v.  Morey,  10  Johns.  (N.  Y.)  69.  The  same 
principles  have  been  recognized  in  our  courts  and  the  courts  of  England  and 
Canada  during  the  present  war.  Topay  v.  Crow's  Nest  Pass  Coal  Co.,  29  West, 
L.  R.  555  (Canada);  Princess  Thurn  6*  Taxis  v.  Mofett,  [1915]  i  Ch.  58;  Arndt- 
Ober  V.  Metropolitan  Opera  Co.,  182  App.  Div.  513,  169  N.  Y.  Supp.  944.  See 
28  Harv.  L.  Rev.  312.  See  also  31  Harv.  L.  Rev.  470.  One  difference  shoxfld 
be  noted  between  the  English  and  the  American  cases.  England,  applying 
the  common-law  rule,  allows  an  enemy  subject,  even  though  he  has  been 
interned  as  a  civilian  prisoner  of  war,  to  maintain  an  action.  Schafenius  v. 
Goldberg,  [1916]  i  K.  B.  284.    Cf.  Sparenburg  v.  Bannatyne,  i  Bos.  &  P.  163. 
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But  in  the  United  States  an  interned  subject  of  an  enemy  country  was,  by  the 
President's  proclamation  of  February  5,  1918,  in  accordance  with  a  provision 
in  the  act,  brought  within  the  term  "enemy"  in  the  Trading  with  the  Enemy 
Act  of  October  6,  191 7.  See  40  Stat,  at  L.  411.  This  has  the  effect  of  putting 
such  interned  enemy  subjects  under  a  disabiUty  to  sue  except  in  the  limited 
class  of  suits  specifically  mentioned  by  the  act.  See  Tortoriello  v.  Seghorn, 
103  Atl.  393,  394  (N.  J.  Eq.);  Arndt-Ober  v.  Metropolitan  Opera  Co.,  182  App. 
Div.  513,  519;  162  N.  Y.  Supp.  944,  948. 

Warranty  —  Implied  Warranty  of  Plans  and  Specifications.  —  The 
plaintiff  contracted  to  build  a  dry  dock  for  the  government  in  accordance  with 
plans  and  specifications  prepared  by  government  officials.  These  provided  first, 
for  the  relocation  of  an  intersecting  sewer,  which  work  the  plaintiff  performed. 
Due  to  a  defect  in  the  plans  the  sewer  proved  insufficient  and  burst,  flooding 
the  excavation  of  the  dry  dock.  The  government  refused  to  assxame  responsi- 
bility for  the  damage  done,  and  upon  the  plaintiff's  refusal  to  continue  with 
the  work  annulled  the  contract.  The  plaintiff  sued  for  work  done  and  his 
profits.  Held,  that  he  coidd  recover.  The  United  States  v,  Spearin,  U.  S.  Sup. 
Ct.  Off.,  October  Term,  1918,  Nos.  44  and  45. 

No  supervening  difficulty  short  of  making  performance  impossible  will  excuse 
a  party  from  completing  that  which  he  has  contracted  to  do.  Walton  v.  Water- 
house,  2  Wms.  Saimders,  422  a,  note  2;  Beebe  v.  Johnson,  19  Wend.  (N.  Y.)  500; 
Phillips  V.  Stevens,  16  Mass.  238.  Thus,  destruction  by  fire,  lightning  or  sub- 
sidence of  the  soil  will  not  warrant  a  refusal  on  the  part  of  the  builder  to  render 
full  performance,  or  entitle  him  to  compensation  for  what  he  has  already  done. 
Adams  v.  Nichols,  19  Pick.  (Mass.)  275;  School  District  v.  Dauchy,  25  Conn. 
530;  Stees  V.  Leonard,  20  Minn.  494;  Dermott  v.  Jones,  2  Wall.  (U.  S.)  i.  But 
where  the  difficulty  results  from  defective  plans  and  specifications,  the  general 
rule  has  been  held  not  to  apply,  since  the  owner  impliedly  warrants  the  suffi- 
ciency of  the  plans  he  submits.  Bentley  v.  State,  73  Wis.  416,  41  N.  W.  338; 
Faber  v.  City  of  New  York,  223  N.  Y.  496,  118  N.  E.  609.  Penn.  Bridge  v.  City 
of  New  Orleans,  222  Fed.  737.  The  English  and  some  American  courts  deny 
the  existence  of  such  a  warranty.  Thorn  v.  Mayor  of  London,  i  A.  C.  120;  Mag- 
nan  V.  Fuller,  222  Mass.  530,  in  N.  E.  399;  Leavitt  v.  Dover,  67  N.  H.  94,  32 
Atl.  156;  Lonergan  v.  San  Antonio  Loan  &*  Trust  Co.,  loi  Tex.  63,  104  S.  W. 
1 06 1.  It  seems  erroneous  to  lay  down  a  hard-and-fast  rule  that  an  owner  does 
or  does  not  warrant  his  plans.  The  existence  of  an  implied  warranty,  as  in  the 
law  of  sales,  should  depend  upon  whether  there  has  been  a  justifiable  reliance 
by  one  on  the  other's  judgment,  which  the  particular  facts  of  each  case  alone 
can  decide.  See  Kellogg  Bridge  Co.  v.  Hamilton,  no  U.  S.  108;  Williston, 
Sales,  §  231.  The  respective  knowledge  of  the  parties,  the  opportunity  for 
inspection  by  the  builder,  and  the  visibleness  of  the  defects  should  all  be  con- 
sidered in  determining  the  question. 
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International  Rivers.  A  Monograph  based  on  Diplomatic  Documents.  By 
G.  Kaeckenbeeck,  B.C.L.  Grotius  Society  Publications,  No.  i.  London: 
Street  and  Maxwell.    1918.    pp.  xxvi.  255. 

"Et  quidem  naturali  jure  communia .  sunt  omnium  haec:  .  .  .  aqua  pro- 
fluens  ..."  (Just.  Inst.,  II,  1,1).  At  the  Congress  of  Vienna  in  1815  a  body 
of  diplomats  controlling  the  destinies  of  the  world  took  up  for  the  first  tiine  as 
a  general  European  problem  the  question  of  navigation  upon  "international 
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rivers,"  i.  e.,  those  which  form  the  national  boundaries  between  states  or  flow 
through  more  than  one  state.  The  demands  created  by  the  growth  of  inter- 
national shipping  had  come  into  irreconcilable  conflict  with  the  mediaeval  and 
feudal  theory  of  the  ownership  of  rivers,  —  a  particularistic  theory  which  made 
each  state  the  uncontrolled  owner  of  that  portion  of  the  river  which  lay  within 
its  boundaries.  From  such  a  theory  came  heavy  local  tolls  and  harassing  regu- 
lations, so  excessive  and  intolerable  that  either  the  theory  must  be  modified  or 
the  rivers  cease  to  be  used  as  international  highways.  In  a  famous  article 
(Art.  109)  the  diplomats  of  Vienna  laid  it  down  that  the  navigation  of  such 
international  rivers  "along  their  whole  course,  from  the  point  where  each  of 
them  becomes  navigable,  to  its  mouth,  shall  be  entirely  free,  and  shall  not,  as 
far  as  commerce  is  concerned,  be  prohibited  to  anyone." 

Since  that  day  for  a  century  there  has  been  a  conflict  between  what  might 
be  called  the  "states'  rights"  school,  contending  that  the  riparian  states  may 
together  exclude  from  river  navigation  whom  they  will  and  make  such  com- 
mon regulations  as  they  please,  and  the  "internationalists'  school,"  which 
maintains  that  international  rivers  shall  be  free  and  open  to  the  ships  of  all 
nations  upon  equal  and  reasonable  terms.  The  slow  trend  of  opinion  seems  to 
have  been  in  favor  of  the  latter,  if  we  may  judge  from  the  various  conventions 
entered  into  during  the  last  century. 

Whether  or  no  we  have  yet  reached  a  point  where  it  can  be  said  that  in  the 
absence  of  convention  international  rivers  are  legally  open  to  the  flags  of  all 
nations,  the  diplomats  at  Versailles  can  best  decide.  Certain  it  is  that  the 
problem  of  international  rivers  must  be  considered  by  them;  "in  the  countries 
whose  fate  will  have  particularly  to  be  decided  after  this  war,  questions  like 
those  of  the  Danube,  of  the  PoUsh  rivers,  of  the  Rhine,  of  the  Scheldt,  etc.,  will 
call  for  particular  attention"  (p.  28). 

In  order  to  bring  together  and  review  the  mass  of  facts  and  docimients  con- 
nected with  the  regulation  and  administration  of  international  rivers  during 
the  past  century,  Mr.  Kaeckenbeeck,  a  gifted  young  Belgian  who  soon  after 
the  outbreak  of  the  war  came  to  Oxford  and  took  up  study  in  the  law  school 
there,  has  published  a  monograph  entitled  "International  Rivers."  Mr. 
Kaeckenbeeck  advances  no  theories  and  carefully  refrains  from  extended  dis- 
cussion; his  purpose  is  simply  to  present  his  data  and  evidence  in  concise  form, 
and  this  he  does  remarkably  well.  His  mastery  of  a  foreign  tongue  is  excellent, 
and  his  presentation  clear;  the  work  as  a  whole  possesses  a  unique  value  as 
constituting  perhaps  the  only  extended  account  in  English  of  the  gradual  de- 
velopment of  free  navigation,  announced  at  the  Congress  of  Vienna,  and  ap- 
plied successively  to  the  Rhine,  the  Scheldt,  the  Danube,  and  the  Congo  and 
Niger  rivers.  The  international  regulations  for  the  navigation  of  each  of  these 
rivers  he  describes  at  length.  A  brief  survey  at  the  outset  of  the  mode  of  deal- 
ing with  the  problem  of  river  navigation  as  developed  under  the  Roman  law, 
the  mediaeval  law,  the  Law  of  Nature,  and  under  the  theory  of  State  Sovereignty, 
adds  to  the  interest  of  the  book.  Appendices  dealing  with  other  European 
rivers  and  briefly  touching  upon  certain  American  rivers  add  to  its  value. 

Mr.  Kaeckenbeeck,  within  the  limited  sphere  which  he  has  chosen,  has  made 
a  real  contribution  to  the  historical  study  of  the  law  of  international  rivers, 
and  as  a  reference  book  upon  the  nineteenth  century  treatment  of  these  rivers 
his  book  will  be  of  lasting  value.  P^^^g  ^^^^  Sayre. 


The  League  of  Nations  and  its  Problems.    Three  Lectures.    By  L.  Op- 
penheim,M.A.,LL.D.   Longmans,  Green  and  Company.    1919.  pp.xii.84. 

That  an  American  critic  should  accuse  an  Englishman  of  being  over-con- 
servative is  perhaps  only  the  natural  result  of  a  deep-lying  temperamental 
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difference  between  the  staid  attitude  of  a  nation  old  in  years  and  the  ideaUstic, 
adventurous  spirit  of  a  youthful  America.  Professor  Oppenheim  is  a  thinker 
of  ability  and  a  writer  of  note;  as  holder  of  the  Whewell  Chair  of  International 
Law  at  the  University  of  Cambridge,  the  founder  of  which  laid  the  injunction 
upon  every  holder  of  the  chair  that  he  should  "make  it  his  aim  to  lay  down 
such  rules  and  suggest  such  measures  as  may  tend  to  diminish  the  evils  of  war 
and  finally  to  extinguish  war  between  nations,"  Professor  Oppenheim  has 
published  three  lectures,  in  which  he  seeks  to  outline  the  framework  upon 
which  the  coming  League  of  Nations  should  be  built.  It  is  so  easy  to  throw 
bricks  of  destructive  criticism  at  the  edifice  reared  by  careful  constructive  work 
that  one  hesitates  to  criticize  at  all.  Yet  many  American  readers  cannot  but 
feel  that  Professor  Oppenheim's  vision  for  a  League  of  Nations  is  too  narrowly 
confined,  and  his  conception  too  constricted  by  the  past;  his  suggestions  lack 
originality,  boldness,  and  even  practicability. 

After  showing  that  there  already  exists  a  substantial  historical  basis  upon 
which  to  build  the  League  of  Nations,  Professor  Oppenheim  in  a  few  well- 
reasoned  paragraphs  points  out  why  a  federalized  world  state  is  not  within  the 
realms  of  present  possibility,  if  indeed  it  can  ever  be  attained.  Thus  far  most 
serious  thinkers  will  be  inclined  to  agree.  But  when,  in  his  second  lecture, 
Professor  Oppenheim  goes  on  to  develop  his  idea  that  the  future  League  shall 
be  little  more  than  a  glorified  Hague  Conference  there  comes  a  distinct  sense 
of  disappointment.  Only  establish  International  Courts  and  add  to  the  Hague 
meetings,  already  begun,  a  regular  periodicity,  says  Professor  Oppenheim, 
and  you  have  your  "organised  League  of  Nations";  "for  by  such  periodically 
assembling  Hague  Peace  Conferences  there  wotild  be  established  an  organ  for 
the  conduct  of  all  such  international  matters  as  require  international  legisla- 
tion or  other  international  action"  (p.  34).  Accordingly  Professor  Oppenheim 
lays  down  seven  principles  upon  which  the  League  of  Nations  should  be  built : 

"First  principle:  The  League  of  Nations  is  composed  of  all  civilised  States 
which  recognise  one  another's  external  and  internal  independence  and  absolute 
equality  before  International  Law. 

"Second  principle:  The  chief  organ  of  the  League  is  the  Peace  Conference 
at  The  Hague.  The  Peace  Conferences  meet  periodically  —  say  every  two  or 
three  years  —  without  being  convened  by  any  special  Power.  Their  task  is  the 
gradual  codification  of  International  Law  and  the  agreement  upon  such  Inter- 
national Conventions  as  are  from  time  to  time  necessitated  by  new  circum- 
stances and  conditions. 

"Third  principle:  A  permanent  Council  of  the  Conference  is  to  be  created, 
the  members  of  which  are  to  be  resident  at  The  Hague  and  are  to  conduct  all 
the  current  business  of  the  League  of  Nations.  This  current  business  comprises : 
The  preparation  of  the  meetings  of  the  Peace  Conference;  the  conduct  of  com- 
munications with  the  several  members  of  the  League  with  regard  to  the  prep- 
aration of  the  work  of  the  Peace  Conferences;  and  all  other  matters  of  inter- 
national interest  which  the  Conference  from  time  to  time  hands  over  to  the 
Council. 

"Fourth  principle:  Every  recognised  sovereign  State  has  a  right  to  take  part 
in  the  Peace  Conferences. 

"Fifth  principle:  Resolutions  of  the  Conference  can  come  into  force  only  in 
so  far  as  they  become  ratified  by  the  several  States  concerned.  On  the  other 
hand,  every  State  agrees  once  for  all  faithfully  to  carry  out  those  resolutions 
which  have  been  ratified  by  it. 

"Sixth  principle:  Every  State  that  takes  part  in  the  Peace  Conferences  is 
bound  only  by  such  resolutions  of  the  Conferences  as  it  expressly  agrees  to  and 
ratifies.  Resolutions  of  a  majority  only  bind  the  majority.  On  the  other  hand, 
no  State  has  a  right  to  demand  that  only  such  resolutions  as  it  agrees  to  shall 
be  adopted. 
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"Seventh  principle:  All  members  of  the  League  of  Nations  agree  once  for 
all  to  submit  all  judicial  disputes  to  International  Courts  which  are  to  be  set 
up,  and  to  abide  by  their  judgments.  They  likewise  agree  to  submit,  previous 
to  resorting  to  arms,  all  non-judicial  disputes  to  International  Coimcils  of 
Conciliation  which  are  to  be  set  up.  And  they  all  agree  to  unite  their  economic, 
military  and  naval  forces  against  any  one  or  more  States  which  resort  to  arms 
without  submitting  their  disputes  to  International  Courts  of  Justice  or  Inter- 
national Councils  of  ConciUation"  (p.  39). 

In  modeling  the  League,  upon  the  past  Hague  Conferences,  Professor  [Oppen- 
heim  would  seem  to  forget  the  dissatisfaction  which  the  last  Hague  Conference 
produced  in  the  minds  of  many,  and  the  feeling  that  world  affairs  of  really  great 
moment  could  not  there  reach  a  settlement.  "The  rights  of  individual  dele- 
gates to  take  up  the  time  of  the  Conference,"  said  the  ranking  British  delegate 
in  his  ofl&cial  report  upon  the  Conference  to  the  British  Foreign  Secretary,  "  the 
rights  of  the  majority  over  a  minority  in  the  absence  of  unanimity,  the  power 
of  a  chairman  to  confine  the  discussion  within  due  limits,  —  these  and  many 
other  questions  demand  solution  before  another  meeting  of  the  Conference 
can  prove  satisfactory."  (See  Brit.  Pari.  Accounts  and  Papers,  1908,  vol.  cxxiv 
[Cd.  3857],  p.  20.)  In  Professor  Oppenheim's  plan  there  is  no  suggestion  for 
avoiding  the  stumbling  block  of  the  equality  of  v6tes,  which  has  wrecked  so 
many  international  schemes;  if  to  each  of  the  great  world  Powers  is  given  a  vote 
no  greater  than  that  accorded  to  the  smallest  principality,  it  is  difficult  to  be- 
lieve that  the  five  great  world-controlling  nations  would  be  willing  to  intrust 
large  or  vital  powers  to  a  League  so  constituted.  The  only  suggestion  for  over- 
coming the  Unanimity  Requirement,  which  proved  such  a  check  upon  effective 
action  of  large  concern  at  the  Second  Hague  Conference,  is  the  proposal  that  a 
minority  shall  not  be  able  to  prevent  the  discussion  and  voting  upon  new  legis- 
lation, though  the  minority  can  in  no  way  be  bound  by  legislation  so  voted 
upon. 

If  the  new  League  is  to  be  a  really  effective  force  in  the  world,  it  would  seem 
imperative  that  some  kind  of  Executive  Organ  or  Council  be  created  to  decide  _ 
quickly  and  authoritatively  in  each  case  whether  common  action  either  of  a 
military  or  economic  nature  is  to  be  initiated,  what  kind  of  action  is  to  be  taken, 
and  when  and  how  it  is  to  be  brought  into  play.  Yet  Professor  Oppenheim 
would  have  no  executive  at  aU,  other  than  a  "Permanent  Council,"  endowed 
apparently  with  only  ministerial  power,  much  resembling  the  powerless  Per- 
manent Bureaus  of  the  various  Public  Unions.  Similarly  Professor  Oppen- 
heim would  have  no  international  military  or  naval  forces,  and  no  international 
legislation  binding  upon  any  unwilling  state.  As  he  himself  points  out  (p.  41), 
he  would  have  no  international  legislation  in  the  strict  sense  of  the  word,  but 
only  a  codification  of  law  among  such  states  as  might  find  it  to  their  advantage 
to  agree  upon  a  common  codification. 

In  his  third  lecture  Professor  Oppenheim  deals  with  the  administration  of 
Justice  and  Mediation  within  the  League  of  Nations.  The  main  feature  of 
Professor  Oppenheim's  plan  is  the  institution  of  an  International  Court  of 
Appeal  to  correct  errors  in  law  of  the  international  courts  of  first  instance. 
One  cannot  help  wondering  why  an  Appeal  Court  is  necessary  when  one  thinks 
of  the  additional  expense  and  complication  of  legal  machinery  thereby  in- 
volved, to  say  nothing  of  the  cost  in  time  which  may  be  so  vital  a  matter  in 
the  settlement  of  international  disputes.  Professor  Oppenheim's  only  reason 
appears  to  be  that  "just  as  Municipal  Courts  of  Justice,  so  International  Courts 
of  Justice  are  not  infallible.  If  the  States  are  to  be  compelled  to  have  their 
judicial  disputes  settled  by  International  Administration  of  Justice  there  must 
be  a  possibility  of  bringing  an  appeal  from  lower  International  Courts  to  a 
Higher  Court"  (p.  63).  Why  an  appeal  court  would  be  more  likely  to  be  in- 
fallible than  the  same  judges  sitting  as  a  court  of  first  instance.  Professor  Oppen- 
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heim  does  not  point  out.  Many  forward-looking  thinkers  may  be  inclined  to 
question  the  advisability  of  having  a  majority  of  the  court  of  first  instance  com- 
posed of  advocates,  i.  e.,  of  citizens  or  representatives  of  the  nations  in  dispute, 
rather  than  oi  judges,  —  a  feature  of  the  1899  Hague  Arbitration  Convention 
which  was  discarded  as  objectionable  in  the  light  of  arbitration  experience 
when  the  Hague  Conference  came  to  remodel  the  Arbitration  Convention  in 
1907.  (Compare  Article  24  of  the  Arbitration  Convention  of  1899  with  Article 
45  of  the  Arbitration  Convention  of  1907.)  The  trend  of  thought  to-day  is 
perhaps  in  favor  of  having  no  parties  in  interest  sitting  as  judges  but  as  in 
ordinary  law  courts,  letting  the  interested  parties  appear  as  advocates  to  plead 
their  cases  before  impartial  and  unbiased  judges.  To  his  system  of  inter- 
national courts  Professor  Oppenheim  adds  a  further  scheme  for  the  constitu- 
tion of  international  councils  of  conciliation  for  the  settlement  of  non-justiciable 
questions. 

One  cannot  help  feeling  throughout  that  Professor  Oppenheim's  mind  is  too 
firmly  fixed  in  the  ways  of  the  past.  He  would  have  a  League  which,  so  far  as 
legislation  is  concerned,  would  amount  to  httle  more  than  a  periodically  meet- 
ing diplomatic  gathering.  His  conception  of  sovereignty  seems  to  be  the  old- 
time  idea  that  a  sovereign  state's  most  sacred  and  precious  duty  is  to  maintain 
an  utter  independence  of  any  external  control  (p.  33).  No  law  can  be  possible 
without  obligation;  and  international  obhgation  of  necessity  presupposes  a 
certain  external  restriction.  As  Kant  long  ago  pointed  out,  it  is  the  obligation 
and  restriction  of  law  that  gives  real  freedom  and  independence.  Although  in 
his  conclusion  Professor  Oppenheim  struggles  to  free  himself  from  the  popular 
bugbear  of  the  sacredness  of  national  sovereignty  (p.  75),  yet,  at  least  so  far  as 
legislation  is  concerned,  it  seems  essentially  to  imderly  his  whole  conception  of 
the  League. 

It  would  be  only  carping  to  point  out  certain  inaccuracies  of  statement  and 
minor  errors.  We  live  at  a  time  which  calls  for  large  constructive  thought 
rather  than  for  small  destructive  criticism.  Professor  Oppenheim's  lectures 
are  readable  and  thoughtful,  and  contain  much  that  is  worth  while.  Per- 
haps Americans  are  hoping  for  too  much;  perhaps  it  is  a  sense  of  disapp)oint- 
ment  rather  than  of  criticism  which  wiU  prompt  many  American  readers  to 
feel  that  the  constructive  suggestions  contained  in  the  book  are  grounded 
upon  the  conservatism  of  the  past  rather  than  upon  a  large-visioned  and 
practical-minded  conception  of  the  future. 

Francis  Bowes  Sayre. 


Experiments  in  International  Administration.     By  Francis  B.  Sayre. 
New  York:  Harpers.    1919.    pp.  201. 

The  author  of  this  interesting  little  book,  having  found  that  after  former 
great  wars  the  victorious  allies,  in  Peace  Congress  assembled,  solemnly  dedi- 
cated themselves  to  "the  repose  and  prosperity  of  Nations,  and  .  .  .  the 
maintenance  of  the  peace  of  Europe,"  and  other  lofty  sentiments  significantly 
like  those  enunciated  to-day,  seeks  to  discover  the  reasons  for  the  failure  of 
realization  cf  those  pious  wishes  and  finds  them  (i)  in  the  fact  that  previous 
peace  treaties  ending  great  wars  were  "founded  essentially  upon  injustice," 
and  (2)  in  the  fact  that  nations  in  the  past  "have  been  unwilling  to  submit  to 
a  sufiicient  amount  of  external  control  to  make  an  effective  international  execu- 
tive organ  possible."  The  author  then  presents  suggestions  for  curing,  in  the 
forthcoming  League  of  Nations,  the  defects  thus  diagnosed.  In  deprecating 
the  first  he  points  out  that  "no  treaty  founded  on  injustice  can  endure;  no 
possible  effort  to  retard  the  irresistible  progress  and  triumph  of  justice  and 
righteousness  in  the  world  can  succeed"  (pages  7,  160).    He  offers,  however, 
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no  suggestion  by  which  any  different  standard  of  "justice  and  righteousness" 
than  has  prevailed  in  the  past,  namely,  the  will  of  the  victors,  shall  now  be 
applied;  and  it  may  be  remarked  that  the  statesmen  of  those  days  in  con- 
cluding peace  treaties  appear  not  to  have  doubted  that  they  were  the  apostles 
of  justice  and  righteousness.  The  author  speaks  of  the  "purely  selfish  inter- 
ests" which  mark  earlier  settlements;  but  aside  from  our  own  contribution, 
the  influence  of  any  other  than  selfish  "interests"  in  the  draft  of  the  settle- 
ment now  proposed  is  not  conspicuous. 

It  is,  however,  to  the  second  defect,  namely,  the  absence  of  executive  ma- 
chinery to  enforce  the  lofty  aspirations  of  peace  treaties,  that  the  major  portion 
of  the  volume  is  devoted.  To  illustrate  this  want  of  executive  authority  the 
author  has  classified  into  three  different  groups  or  types,  according  to  the  de- 
gree of  power  exerted  by  the  central  executive  organ,  the  various  international 
unions  which  states  have  created  for  the  administration  of  some  common  eco- 
nomic or  social  interest.  English  readers  had  already  been  acquainted  with 
the  operation  of  these  organizations  through  the  work  of  Professor  Reinsch  on 
"Public  International  Unions,  Their  Work  and  Organization"  (1911).  Mr. 
Sayre  has  classified  the  administrative  organs  of  some  of  these  unions  and  of 
some  recent  examples  of  joint  governmental  administration  into  (i)  those 
having  little  or  no  power  of  control  over  the  member  states,  e.  g.,  the  Postal 
Union;  (2)  those  having  a  measure  of  control  over  some  local  situation,  such 
as  the  Danube,  Congo,  and  Huangpu  River  commissions.  International  Sani- 
tary Councils,  the  Albanian  Commission,  the  Moroccan  Police,  the  Suez 
Canal  and  Congo  commissions,  and  the  Spitzbergen  and  New  Hebrides  ad- 
ministrations; and  (3)  those  having  some  power  over  the  actions  of  the  member 
states,  among  which  he  cite?  the  International  Sugar  Commission  and  the 
Rhine  River  Commission.  The  author  analyzes  the  powers  of  these  executive 
bodies  and  their  internal  organization,  such  as  methods  of  voting,  representa- 
tion of  states,  etc.  From  his  study  it  appears  but  too  clearly  that  in  the  few 
rare  cases  where  these  bodies  have  been  intrusted  with  duties  other  than  in- 
formational, statistical,  or  purely  formal  and  have  had  duties  which  bore  a 
shadow  of  political  power  they  have  practically  always  failed.  The  nearest 
analogy  to  political  functions  involving  some  impairment  of  state  sovereignty 
the  author  finds  in  the  Rhine  Commission  and  in  the  International  Sugar  Com- 
mission, which  was  designed  to  prevent  the  grant  of  sugar  bounties  by  states. 
Its  determinations  of  fact  were  to  result  in  an  obligatory  change  of  tariff  laws 
by  member  nations,  much  like  Presidential  power  under  the  reciprocity  pro- 
visions of  the  McKinley  tariff.  To  deduce  from  such  a  commission  an  analogy 
for  an  executive  organ  such  as  the  proposed  League  of  Nations  embodies,  re- 
quires well-developed  powers  of  projection.  The  difference  in  degree  amounts 
to  a  difference  in  kind.  The  author  has  no  illusions  in  this  regard,  but  is  hope- 
ful that  the  illustrations  given  and  the  analysis  of  the  underlying  reasons  for 
success  or  failure  will  offer  encouragement  to  the  belief  in  and  the  creation  of  an 
"international  government"  by  a  League  of  Nations.  From  the  evidence 
offered,  however,  such  encouragement  is  more  than  doubtful.  The  author 
deprecates  (page  151)  the  conception  of  sovereignty  by  which  "each  state  is 
the  unrestricted  arbiter  of  its  own  fate,  and  that  no  state  therefore  can  be 
bound  against  its  will."  The  unnecessary  abandonment  of  this  conception, 
however,  upon  adherence  to  which  we  have  become  a  nation,  and  a  committal 
of  our  fate  to  the  determination  of  nations  whose  interests  may,  on  the  whole, 
be  opposed  to  ours  is  possible  of  even  greater  deprecation.  Especially  is  this 
so  when  the  document  on  which  our  fate  is  to  rest  is  drawn  in  such  vague  terms 
—  occasionally,  as  in  Article  XV,  indicating  a  deliberate  vagueness  inspired 
by  compromise  —  that  perhaps  the  leading  English  authority  on  international 
law  confesses  to  having  read  it  six  times  without  having  grasped  its  full  meaning. 

Mr.  Sayre's  book  is  written  in  a  clear  and  concise  style,  and  is  entertaining 
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throughout.  The  Appendices  of  texts  are  useful.  The  distribution  of  foot- 
notes between  the  end  of  the  chapter  and  the  bottom  of  the  page  is  somewhat 
disconcerting. 

Edwin  M.  B orchard. 


A  History  of  Germanic  Private  Law.  By  Rudolf  Huebner.  Translated 
by  Francis  S.  Philbrick.  With  Introductions  by  Paul  Vinogradoff  and 
by  William  E.  Walz.  Boston:  Little,  Brown,  and  Company.  $5.00. 
1918.    pp.  785. 

As  a  volume  for  "The  Continental  Legal  History  Series"  no  more  suitable 
book  on  Germanic  law  could  have  been  selected  than  Professor  Huebner's 
"Grundzuge  der  deutschen  Privatrechts."  Though  a  purely  scientific  and 
historical  work,  not  intended  as  a  textbook  to  prepare  students  for  examina- 
tions, its  merit  is  attested  by  the  fact  that  its  first  publication  in  1908  was 
speedily  followed  by  a  second  edition  in  19 13.  It  is  from  this  second  edition 
that  the  present  translation  is  made. 

Though  Huebner  called  his  book  "Principles,"  the  translator  has  more 
accurately  indicated  its  true  nature  by  entitling  it  "History."  For  it  is  in  no 
sense  a  mere  exposition  either  of  medieval  Germanic  law  or  of  the  Germanistic 
paragraphs  in  the  Civil  Code  of  1900.  On  the  contrary,  its  peculiar  interest 
and  value  to  the  American  student  lies  in  the  great  historical  sweep 
with  which  the  author  surveys  the  development  of  Germanic  private  law 
through  the  course  of  twenty  centuries.  In  so  doing,  he  shows  a  wide  com- 
mand of  the  vast  literature  of  the  subject,  and,  on  disputed  points,  always 
refers  to  the  views  of  his  opponents,  even  though  he  does  not  clog  his  exposi- 
tion by  entering  into  a  detailed  discussion  of  their  arguments.  Huebner  is 
frankly  an  enthusiast  of  the  Germanistic  school  which  developed  under  the 
inspiration  of,  and  in  opposition  to,  the  Romanistic  claims  of  Zavigny  and 
his  disciples.  Being  a  follower  of  Albrecht,  Brunner,  and  Gierke,  Huebner 
rejoices  every  time  that  a  good  old  Germanic  institute,  twisted  or  displaced 
at  the  Reception,  has  again  come  into  its  own  by  being  given  recognition  in 
the  Civil  Code  of  1900.  But  his  enthusiasm  cannot  be  said  to  bias  his  judg- 
ment. Nor  why  should  it?  For  now  that  the  scholars  of  the  Germanistic 
school  have  secured  in  the  paragraphs  of  the  present  Civil  Code  such  a  generous 
restoration  and  purification  of  Germanic  law  there  is  no  longer  need  for  them 
to  carry  on  their  propaganda.  The  Code  has  set  the  seal  upon  their  labors. 
All  that  Huebner,  therefore,  seeks  to  do  is  to  elucidate  the  historical  develop- 
ment which  Germanic  law  has  undergone. 

His  method  may  be  very  briefly  indicated.  He  divides  the  whole  subject 
into  five  books  (Law  of  Persons,  Things,  Obligations,  Family,  and  Inheritance) 
and  subdivides  each  into  its  constituent  institutes.  He  then  follows  each 
through  the  five  phases  of  its  histor>\  Take,  for  instance,  by  way  of  illustra- 
tion, the  law  of  associations,  (i)  The  medieval  Germanic  law  is  portrayed  in 
nil  its  rich  variety  of  forms.  The  weakness  of  the  medieval  state,  which  was 
too  weak  to  give  efiicient  protection  to  individuals,  naturally  led  "fellows" 
("Genosse")  to  form  themselves  into  all  sorts  of  associational  groups.  Be- 
sides the  old  "sib"  and  "mark"  associations,  there  grew  up  associations  for 
special  agricultural  purposes  {Gehoferschaften,  Hauberge),  mining  associations, 
transportation  unions,  the  craft  and  the  merchant  guilds,  and  various  other 
associations  for  fraternal,  convivial,  religious,  and  political  purposes.  In  ad- 
dition to  these  associations  proper  (Genossenschaften),  so  organized  as  to 
confer  upon  the  entire  body  of  members  as  such  an  independent  personality, 
there  developed  also  various  personal  unions  "of  collective  hand,"  which  had 
no  such  independent  personality.    All  these  forms  of  association  shaded  into 
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one  another.  They  were  not  sharply  separated  from  each  other  by  any  clear- 
cut  formulas.  They  were  adapted  to  express  the  needs  of  the  varied  social 
life  of  the  German  Middle  Ages,  and  they  were  susceptible  of  further  de- 
velopment and  scientific  treatment,  had  not  the  alien  Roman  law  broken  in 
to  arrest  their  development.  (2)  The  Roman  law  corporation  theory,  with 
its  contrasted  "  universitas "  and  "societas"  is  then  traced  from  its  classical 
form  into  its  modification  by  later  writers.  (3)  Then  follows  in  the  period  of 
the  Reception  the  conflict  between  the  native  Germanic  and  the  ahen  Ro- 
manistic  association  theories.  The  German  "  Genossenschaft "  was  violently 
twisted  and  forced  into  the  mold  of  the  "universitas"  and  the  "community 
of  the  collective  hand"  into  that  of  the  "societas."  The  result  of  this  legal 
violence  was  that  the  Roman  principles  were  themselves  modified,  and  yet 
the  resulting  legal  rules  did  not  accurately  reflect  existing  native  customs. 
(4)  To  what  extent  this  legal  muddle  was  embodied  or  clarified  in  the  terri- 
torial laws  and  codes  of  the  eighteenth  and  early  nineteenth  centuries  is  next 
examined.  (5)  Finally  the  present  Civil  Code  is  shown  to  mark  a  triumphant 
renascence  of  parts  of  the  Germanic  law;  for  the  Civil  Code  knows  nothing 
of  the  "persona  ficta"  of  the  later  Roman  "universitas";  and  the  principle  of 
"the  collective  hand"  has  been  made  by  the  Civil  Code  the  basis  not  only  of 
the  marital  community  of  goods,  but,  what  is  more  important,  of  the  ordinary 
partnership  of  private  law.  Huebner  also  frequently  adds  to  the  interest  and 
breadth  of  his  discussion  by  indicating  those  cases  in  which  Germanic  law  is 
embodied  in  Napoleon's  Code  and  in  the  Swiss  Civil  Code  of  1907. 

The  translation,  while  it  lacks  the  genius  with  which  Maitland  rendered 
part  of  Gierke,  is  on  the  whole  excellent.  Dr.  Philbrick  is  sometimes  incon- 
sistent in  using  different  English  expressions  for  one  and  the  same  German 
word  and  idea.  But  he  has  wisely  avoided  the  pitfall  of  trying  always  to 
find  Anglo-Saxon  'phrases  which  might  mislead  the  reader  into  assuming  a 
greater  similarity  between  the  English  and  Germanic  legal  systems  than  really 

Sidney  B.  Fay. 


Executory  Interests  in  Illinois.    By  Thomas  W.  Hoopes,  of  the  Spring- 
field Bar.    Chicago:  Burdette  J.  Smith  and  Company.    1918.    pp.  vi,  339. 

The  title  of  this  book  carries  with  it  a  fairly  adequate  description.  It  belongs 
to  that  class  of  local  treatises  which  are  of  considerable  value  to  the  local  practi- 
tioner, but  of  less  interest  to  the  profession  outside  the  state,  except  in  the  case 
of  an  attorney  who  chances  to  have  business  in  that  particular  state.  Within 
these  limits,  however,  local  treatises  are  very  convenient,  and  are  always  wel- 
come. Many  law  teachers  in  fact  are  believers  in  the  value  of  teaching  local 
law  primarily. 

The  author  in  his  preface  states  that  the  book  is  a  text  based  upon  a  com- 
pilation which  he  had  made  of  the  Illinois  cases  on  future  interests.  To  this 
extent  it  seems  to  be  very  well  done.  The  cases  are  systematically  gathered, 
the  topics  logically  arranged,  and  the  discussion  dovetailed,  so  far  as  possible, 
with  the  general  law. 

The  obvious  disadvantage  of  a  strictly  local  book  dealing  with  such  a  funda- 
mental topic  as  future  interests  is  that  many  branches  of  the  law  equally  im- 
portant with  those  discussed  are  necessarily  ignored  because  the  points  have 
not  come  up  in  the  particular  jurisdiction.  In  this  respect  such  a  book  differs 
from  a  discussion  of  such  topics  as  probate  law,  or  conveyancing,  or  similar 
matters,  which  are  largely  statutory. 

The  book  foUows  the  lines  previously  covered  by  Professor  Kales'  treatise  on 
"Conditional  and  Future  Interests  in  Illinois,"  published  thirteen  years  ago, 
having  the  advantage  over  the  latter  of  being  up  to  date.    It  does  not  go  quite 
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as  much  into  the  discussion  of  the  English  cases  by  which  the  fundamental 
principles  of  the  law  of  future  estates  were  estabUshed  as  does  Kales'  book. 

It  is  in  the  main  what  it  purports  to  be,  a  summarized  digest  of  the  Illinois 
cases  on  this  topic,  which  seem  to  be  fairly  numerous,  with  a  good  preliminary 
discussion  of  the  general  principles  governing  each  topic  as  an  introduction. 
On  the  whole  it  should  prove  a  valuable  aid  to  Illinois  lawyers  having  business 
with  this  branch  of  the  law. 

G.  N. 
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ACCELERATION  PROVISIONS   IN  TIME  PAPER 

DESPITE  the  testimony  of  the  late  J.  P.  Morgan  ^  that  the  basis 
of  commercial  credit  is  character,  his  fellow  bankers  still 
attach  considerable  importance  to  collateral.  Negotiable  instru- 
ments given  for  a  loan  frequently  state  that  they  are  secured  by 
specified  stock  or  bonds  or  produce  documents,  and  authorize  the 
summary  sale  of  this  collateral  in  the  event  of  nonpajrment  at 
maturity.  Even  this  protection  does  not  render  the  bank  entirely 
safe.  The  security  may  begin  to  depreciate,  so  that  it  will  be  worth 
much  less  than  the  loan  before  the  instrument  falls  due,  and  if  the 
bank  cannot  sell  until  the  date  fixed  for  maturity,  a  large  portion 
of  the  loan  may  be  lost.  Consequently,  it  is  becoming  usual  for 
time  paper  secured  by  collateral  to  contain  numerous  provisions 
for  the  acceleration  of  payment,  if  the  bank  or  other  holder  feels 
insecure.  The  note  states  the  present  value  of  the  collateral,  and 
agrees  that  if  it  depreciates  the  maker  will  furnish  additional  se- 
curity on  request  so  as  to  maintain  a  satisfactory  margin  above 
the  loan.  If  he  fails  to  do  this,  the  note  immediately  falls  due,  and 
the  bank  or  other  holder  is  empowered  to  sell  the  collateral  at  once.^ 

^  Report  of  the  Committee  appointed  pursuant  to  House  Resolutions  429  and  504 
to  investigate  the  Concentration  of  Money  and  Credit,  February  28, 1913,  page  136. 
Washington,  1913.  *  ' 

2  The  following  form  is  much  used  in  Boston  and  the  vicinity: 

$ ,  Mass., 19. , 

months  after  date,  for  value  received, 

promise  to  pay  to  the Trust  Company,  of ,  or 

order,  at  the  said  Trust  Company Dollars,  having 

deposited  with  the  said  Trust  Company  as  collateral  security  for  the  payment  of  this 
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The  instrument  is  transferable  in  form,  being  payable  to  the  bank 
or  its  order,  and  is  evidently  intended  to  circulate. 

Many  bankers  would  probably  be  surprised  to  learn  that  a  form 
of  note  in  such  common  use  has  repeatedly  been  declared  by  courts 
not  to  be  negotiable.  Consequently,  the  holder  of  the  note  must 
prove  as  part  of  his  case  that  it  was  given  for  consideration,  and 
will  take  it  subject  to  any  defenses  which  the  debtor  who  made 
the  note  has  against  his  creditor,  the  payee.  Such  a  judicial  view 
obviously  renders  the  instrument  unsuited  to  circulation  on  the 
note  market,  for  a  purchaser  would  not  usually  care  to  make  the 
necessary  inquiries  or  assimie  the  unavoidable  risk  of  unknown 
defenses. 

or  any  other  direct  or  indirect  liability  of to  the  said  Trust  Company,  due 

or  to  become  due  or  that  may  hereafter  be  contracted,  the  following  described  security: 


Should  the  market  value  of  the  security  hereby  pledged  or  which  may  hereafter  be 
pledged  for  this  loan  depredate  in  the  opinion  of  either  the  President  or  Treasurer  of 

said  Trust  Company, agree  to  furnish  satisfactory  additional  security  at 

the  demand  of  the  said  Trust  Company,  so  that  the  market  value  of  the  security  shall 

always  be  at  least per  centum  more  than  the  amoimt  of  this  note.     And 

upon failing  to  deposit  such  additional  seciurity  when  requested,  this  note 

shall  become  due  and  payable  forthwith,  anything  hereinbefore  expressed  to  the  con- 
trary notwithstanding,  and  the  said  Trust  Company  or  its  assigns  may  immediately 

reimburse  themselves  by  the  sale  of  the  security  as  hereinafter  authorized.   And 

hereby  give  authority  to  the  said  Trust  Company  or  its  assigns  to  sell,  assign,  and  de- 
liver the  whole  or  any  part  of  the  said  property,  also  any  security  substituted  therefor 
or  added  thereto,  with  or  without  notice  or  advertisement,  either  at  public  or  private 
sale,  at  the  option  of  the  said  Trust  Company  or  its  assigns,  on  the  non-performance  of 
either  of  the  above  promises;  any  balance  of  the  net  proceeds  of  such  sale  remaining 

after  pajang  all  sums,  whether  then  or  thereafter  payable,  due  from to  the 

said  Trust  Company,  on  account  of  this  note  or  otherwise,  after  paying  all  legal  costs 

and  expenses  for  collection,  sale,  and  dehvery,  to  be  returned  to And  it 

is  further  agreed  that  the  said  Trust  Company  or  its  assigns  may  bid  and  become  pur- 
chasers at  such  sale,  and  no  other  purchaser  shall  be  responsible  for  the  application  of 
the  purchase  money. 

In  case  the  imdersigned  shall  be  adjudged  a  bankrupt,  or  shall  file  a  voluntary  peti- 
tion in  bankruptcy,  or  shall  make  a  general  assigimient  for  the  benefit  of  creditors,  or 
in  case  a  petition  shall  be  filed  praying  that  the  imdersigned  be  adjudged  a  bankrupt, 
this  note  shall  become  forthwith  due  and  payable. 

Due 

For  another  form,  see  Cases  on  Negotiable  Instruments,  Z.  Chafee,  Jr.,  page  loi. 
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The  same  attitude  has  been  taken  by  the  courts  in  many  states 
toward  similar  provisions  in  another  common  type  of  commercial 
paper,  called  chattel  notes.  Such  a  note  is  usually  given  by  the 
buyer  of  a  chattel  for  the  unpaid  portion  of  the  purchase  price, 
and  states  that  the  seller  retains  title  to  the  chattel  until  the  note 
is  paid.^  For  example,  the  purchaser  of  an  automobile  has  it  de- 
livered to  him  for  a  small  sum  in  cash  and  a  chattel  note  for  the 
balance  of  the  price,  payable  to  the  seller  or  his  order  at  a  distant 
day,  but  containing  an  acceleration  clause  that  the  holder  of  the 
note  may  sue  at  once  and  seize  the  automobile  if  the  buyer  attempts 
to  sell  it  or  remove  it  permanently  from  the  state,  or  suffers  it  to 
be  taken  by  a  third  party  on  legal  process.  Such  a  provision  is 
often  held  to  destroy  the  negotiability  of  the  note  and  turn  it  into 
an  ordinary  contract  in  writing.  If  so,  the  purchaser  of  the  note 
from  the  seller  can  not  recover  from  the  buyer  of  the  automobile  if 
the  car  was  defective  or  the  sale  fraudulent. 

This  conflict  between  mercantile  understanding  and  judicial 
decision  may  have  far-reaching  consequences  in  the  business  world. 
The  cases  are  not  unanimous  against  negotiability,  and  the  legal 
problem  of  the  effect  of  these  acceleration  provisions  in  collateral 
time  paper  is  still  unsettled.  It  is  therefore  worth  while  to  examine 
the  rules  of  the  law  of  negotiable  instruments  which  are  said  to  be 
violated  by  these  provisions,  and  the  application  of  those  rules  to 
still  other  types  of  paper,  which  also  have  a  fixed  date  for  payment 
but  mature  earUer  upon  the  happening  of  some  event.  It  will  then 
be  possible  to  determine  whether  the  bank  form  of  promissory 
notes  and  the  chattel  notes  are  rendered  not  negotiable  by  their 
acceleration  clauses. 

A  negotiable  instrument  is  a  substitute  for  money.  It  was  first 
used  to  aid  in  the  payment  of  money  at  distant  points,  and  the 
international  bill  of  exchange  still  serves  that  purpose.  As  an 
addition  to  money  it  increases  the  purchasing  medium  in  circula- 
tion.   For  instance,  if  many  people  did  not  pay  their  monthly  bills 

'  In  states  which  hold  that  the  clause  as  to  title  makes  the  instnunent  invalid  as  a 
note,  the  effect  of  the  acceleration  clauses  is  of  coiirse  immaterial.  Sloan  v.  McCarty, 
134  Mass.  245  (1883).  It  is  usually  held,  however,  that  the  transaction  is  equivalent 
to  a  chattel  mortgage  by  the  buyer  to  the  seller,  who  retains  title  for  security  only;  the 
beneficial  ownership  and  risk  of  loss  are  in  the  buyer,  who  is  therefore  imconditionally 
liable  upon  a  negotiable  note.  Chicago,  etc.  Equipment  Co.  v.  Merchants'  Bank,  136 
U.  S.  268  (1889).   The  cases  are  collected  in  8  Corpus  Juris,  129. 
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by  checks,  more  specie  or  paper  money  would  be  needed  in  circula- 
tion, and  economically  as  well  as  practically,  there  is  often  not 
enough  money  to  go  round.  The  manufacturer  who  cannot  obtain 
cash  from  his  customers  insists  upon  a  note  or  accepted  bill  instead, 
which  he  can  immediately  discount  at  his  bank  and  turn  into  money 
for  his  pay  roll.  The  bank  in  turn  rediscoimts  the  bill  or  note  with 
the  Federal  Reserve  Bank,  which  makes  it  part  of  its  reserve  for 
the  issue  of  more  money  in  the  form  of  bank  notes.  Like  money  a 
negotiable  instrument  is  intended  to  have  a  definite  value  and  to 
be  taken  almost  at  sight,  free  from  the  need  for  investigation  into 
outside  facts  and  unafifected  by  the  claims  of  former  owners,  even 
if  it  was  stolen  or  lost.  When  genuine,  it  ought  to  serve  as  the 
equivalent  of  money,  except  for  the  distant  maturity  and  the  risk 
of  insolvency  of  private  persons  and  their  legal  incapacity. 

Anything  so  closely  related  to  money  and  circulating  almost  as 
rapidly  must  be  plainly  distinguishable  from  the  ordinary  non- 
transferable written  contract,  just  as  a  five-dollar  gold  piece  is  dis- 
tinguishable from  uncoined  gold.  Therefore,  business  custom  has 
estabUshed  several  "formal  requisites"  for  a  negotiable  instrument, 
which  adapt  it  for  quick  circulation  and  give  it  an  unmistakable 
label.  Although  the  law  usually  cares  little  about  the  form  of  a 
contract  and  looks  to  the  actual  understanding  of  the  parties  who 
made  it,  the  form  of  a  negotiable  instrument  is  essential  for  the 
security  of  mercantile  transactions.  The  courts  ought  to  enforce 
these  requisites  of  commercial  paper  at  the  risk  of  hardship  in 
particular  cases.  A  business  man  must  be  able  to  tell  at  a  glance 
whether  he  is  taking  commercial  paper  or  not.  There  must  be  no 
twiHght  zone  between  negotiable  instruments  and  simple  contracts. 
If  doubtful  instruments  are  sometimes  held  to  be  negotiable,  pro- 
spective purchasers  of  queer  paper  will  be  encouraged  to  take  a 
chance  with  the  hope  that  an  indulgent  judge  will  call  it  negotiable. 
On  the  same  principle,  if  trains  habitually  left  late,  more  people 
would  miss  trains  than  under  a  system  of  rigid  punctuality. 

A  few  careless  persons  must  be  sacrificed  so  that  the  world  at 
large  will  know  just  what  the  rule  is  and  regulate  its  affairs  ac- 
cordingly.   Consequently,  as  Chief  Justice  Emery  puts  it,^ 

"Commercial  paper  has  long  been  governed  by  special  rules  which, 
while  designed  to  ensure  justice,  are  also  designed  to  ensure  the  free  and 

*  Neal  II.  Cobum,  92  Me.  139,  145,  42  Atl.  348  (1898). 
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safe  use  of  an  indispensable  commercial  agency.  The  commercial  world 
needs  and  seeks  for  the  plain  workable  rule  rather  than  for  the  somewhat 
abstract  right  in  each  case." 

It  must  not  be  forgotten,  however,  that  these  rules  of  certainty 
are  not  mathematical  formulae  evolved  out  of  the  pure  reason  of 
the  judges,  but  are  business  requirements  created  by  business 
needs  and  susceptible  of  modification  with  changing  commercial 
conditions.  Law  is  made  for  business,  not  business  for  law.  While 
the  influence  of  custom  on  legal  principles  has  sometimes  been 
exaggerated,^  the  history  of  negotiable  instruments  leaves  no  doubt 
that  the  courts  have  based  the  governing  principles  upon  actual 
commercial  practice,  though  modifpng  it  when  it  seemed  unrea- 
sonable or  out  of  accord  with  general  considerations  of  justice.^ 
Judge  Amidon  remarks  with  his  refreshing  common  sense :  ^ 

''The  rule  requiring  certainty  in  commercial  paper  was  a  rule  of  com- 
merce before  it  was  a  rule  of  law.  It  requires  commercial,  not  mathe- 
matical, certainty.  An  uncertainty  which  does  not  impair  the  functions 
of  negotiable  instruments  in  the  judgment  of  business  men  ought  not 
to  be  regarded  by  the  courts.  The  fine  phrase  of  Chief  Justice  Gibson  in 
the  case  of  Overton  v.  Tyler,  3  Pa.  346,  .  .  .  that  a  negotiable  instru- 
ment *is  a  courier  without  luggage,'  has  been  made  to  do  much  service 
in  the  discussion  of  this  subject.  The  real  question,  however,  is  who 
shall  determine  what  constitutes  'luggage'  —  the  business  world,  or 
the  judge  in  his  Hbrary?  In  no  branch  of  the  law  has  the  sound  judg- 
ment of  the  English  courts  shown  itself  more  conspicuously  than  in  the 
treatment  of  this  subject.  Whenever  a  new  instnmient,  varying  in 
some  of  its  features  from  the  ordinary  promissory  note  or  bill  of  exchange, 

'  J.  C.  Carter,  Law,  its  Origin,  Growth,  and  Function;  criticized  by  J.  C. 
Gray,  The  Nature  and  Sources  of  the  Law,  §§  598-641. 

«  Goodwin  v.  Robarts,  L.  R.  10  Ex.  337  (1875);  2  Cajipbell's  Lives  of  the  Chief 
Justices,  407,  and  note,  London,  1849. 

^  Cudahy  Packing  Co.  v.  State  National  Bank,  134  Fed.  538,  542-43  (C.  C.  A.,  8th, 
1904).  For  presentations  of  a  similar  view  as  to  corporate  bonds,  see  2  Machen  on 
Corporations,  §  1734  ff.  Edelstein  v.  Schuler,  [1902]  2  K.  B.  144;  Mercer  County  v. 
Hacket,  i  Wall.  (U.  S.)  83,  95  (1863),  per  Grier,  J.:  "A  mere  technical  dogma  of  the 
courts  or  the  common  law  can  not  prohibit  the  commercial  world  from  inventing  or 
using  any  species  of  security  not  known  in  the  last  century.  Usages  of  trade  and  com- 
merce are  acknowledged  by  courts  as  part  of  the  common  law,  although  they  may  have 
been  unknown  to  Bracton  or  Blackstone.  And  this  malleabihty  to  suit  the  necessities 
and  usages  of  the  mercantile  and  commercial  world  is  one  of  the  most  valuable  char- 
acteristics of  the  common  law."  First  National  Bank  of  Springfield,  Ohio  v.  Skeen, 
loi  Mo.  683,687,  14  S.  W.  732  (1890).  The  unfortimate  results  of  a  rigid  a  priori 
doctrine  are  pointed  out  by  A.  M.  Kidd  in  6  Cal.  L.  Rev.  444  (1918).    See  note  166. 
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has  been  presented  for  admission  to  the  class  of  commercial  paper,  those 
courts  have  called  for  their  guidance  men  from  the  actual  business  world, 
best  qualified  to  speak  on  the  subject.  If,  from  their  evidence,  it  has 
appeared  that  the  instrument  in  question  was  by  the  general  custom 
and  practice  of  the  business  world  treated  as  a  negotiable  instnunent, 
the  court  has  given  effect  to  that  usage,  and  adjudged  the  instrument  to 
be  subject  to  the  same  law  as  other  negotiable  paper.  This  was  true 
not  only  in  the  early  and  formative  periods  of  the  commercial  law,  com- 
ing down  to  the  age  of  Lord  Mansfield,  but  has  been  followed  with  the 
same  freedom  from  time  to  time  down  to  the  current  year.  Those  courts 
have  never  forsaken  the  business  world  to  pursue  a  definition." 

Consequently,  we  must  always  interpret  the  formal  requisites 
with  our  eyes  upon  the  actual  conduct  of  life,  continually  testing 
them  by  the  ultimate  purpose  of  negotiable  instruments,  free  cir- 
culation as  a  substitute  for  money.  In  other  words,  a  formal  requi- 
site is  only  a  concise  statement  of  a  method  for  avoiding  the  evils  of 
uncertainty,  and  when  those  evils  do  not  arise  the  requisite  cannot 
properly  be  said  to  be  violated. 

The  formal  requisites  which  may  conceivably  render  invalid  in- 
strmnents  with  acceleration  provisions  are  three  in  nimiber:  the 
sum  payable  must  be  a  sum  certain;  ^  the  instrument  must  be  pay- 
able on  demand,  or  at  a  fixed  or  determinable  future  time;  ^  it  must 
not  contain  an  order  or  promise  to  do  anything  in  addition  to  the 
payment  of  money. ^°  Of  these,  the  second  is  the  most  important 
and  must  be  fully  considered  at  once.  The  other  two  will  be  dis- 
cussed subsequently. 

Much  of  the  confusion  in  the  cases  is  due  to  the  failure  of  the 
courts  and  textbooks  ^^  to  distinguish  between  the  requisite  of  cer- 
tainty of  time  and  that  which  forbids  the  instrument  to  be  condi- 
tional.^^ Some  instruments  violate  both  requisites.  For  instance, 
if  a  note  is  payable  when  the  maker  marries,  it  is  conditional  since 
he  may  never  marry,  and  furthermore,  if  he  does  the  time  of  pay- 

'  Negotiable  Instruments  Law,  §§  i  (2),  2;  2  Ames,  Cases  on  Bills  and  Notes, 
830;  I  Daniel,  Negotiable  Instruaients,  6  ed.,  §  53. 

8  Negotiable  Instruments  Law,  §§  i  (3) ,  4;  2  Ames,  Cases  on  Bills  and  Notes, 

831. 

"  Negotiable  Instruments  Law,  §  s;  2  Ames,  Cases  on  Bills  and  Notes,  829; 
I  Daniel,  Negotiable  Instruments,  6  ed.,  §  59. 

"  An  example  is  i  Daniel,  op.  cii.,  Chap.  II,  Section  III. 

^  Negotiable  Instruments  Law,  §§  i  (2),  3;  2  Ames,  Cases  on  Bills  and  Notes^ 
827. 
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ment  is  very  uncertain.^^  On  the  other  hand,  if  it  is  payable  when 
he  dies,  it  is  unconditional  and  sure  to  be  payable  eventually,  but 
no  one  can  say  when.  A  condition  is  a  fatal  objection  for  purposes 
of  free  circulation  on  the  money  market.  The  prospective  pur- 
chaser cannot  tell  from  inspection  of  the  paper  whether  it  will  ever 
be  exchanged  for  money,  but  must  inquire  into  outside  facts,  often- 
times in  the  future,  to  learn  if  the  condition  is  performed.  There 
is  not  time  in  the  rapid  dealings  of  the  market  to  ascertain  more 
than  the  genuineness  of  the  signatures,  and  the  solvency  and  legal 
capacity  of  the  signers.  Consequently,  it  has  always  been  settled 
that  a  conditional  order  or  promise  is  not  negotiable. 

Unfortunately  many  judges  have  jumped  to  the  opposite  propo- 
sition, that  any  unconditional  promise  or  order  is  negotiable."  If 
the  day  of  payment  is  sure  to  arrive  some  time,  the  objection  just 
considered  does  not  arise,  and  therefore  they  conclude  that  it  is 
immaterial  when  that  day  is  to  arrive.  The  statutes  perpetuate 
the  confusion.^^  The  law  tends  to  overlook  the  fact  that  an  un- 
conditional instrument  with  an  uncertain  time  for  payment  may 
be  open  to  other  and  very  serious  objections. 

I.  Its  value  is  rendered  uncertain.  The  time  element  in  value 
is  well  understood.  The  distance  to  maturity  determines  the  dis- 
count upon  a  non-interest-bearing  obligation.  If  it  bears  interest 
above  the  market  rate,  a  long-time  security  will  command  a  pre- 
mium diminishing  as  maturity  approaches;  vice  versa,  if  the  interest 
is  low.  So  close  is  the  relation  of  time  to  value,  that  the  price  of  a 
gilt-edged  bond  may  be  accurately  ascertained  from  mathematical 
tables,  given  the  maturity,  return,  and  current  interest-rate.  On 
the  other  hand,  if  the  maturity  of  an  instrument  is  uncertain,  the 
premium  or  discount  becomes  purely  speculative.  One  hesitates 
to  offer  a  premium  for  even  a  ten  per  cent  note  due  at  the  maker's 
death,  for  it  may  be  paid  off  next  week  at  par.  Nobody  can  tell 
what  it  will  sell  for  a  year  hence.    Life-tables  cannot  determine  the 

1'  Such  instruments  are  always  held  bad.  i  Ames,  Cases  on  Bills  and  Notes,  30, 
and  note. 

"  Colehan  v.  Cooke,  Willes,  393  (1743),  note  payable  ten  days  after  death  of  maker's 
father,  is  the  leading  case. 

"  Negotiable  Instruments  Law,  §  4  (3):  "An  instrument  is  payable  at  a  deter- 
minable future  time,  within  the  meaning  of  this  act,  which  is  expressed  to  be  payable, 
.  .  .  on  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event,  which  is  certain 
to  happen,  though  the  time  of  happening  be  uncertain."  Bills  of  Exchange  Act, 
§  1 1  (2)  is  practically  the  same. 
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duration  of  this  particular  existence.  And  the  value  of  paper  with 
uncertain  maturity  is  rendered  still  more  speculative  by  the  objec- 
tions about  to  be  considered,  which  make  it  possible  that  the  prom- 
ise though  unconditional  in  terms  will  never  be  performed  because 
of  unknown  defenses  to  which  the  purchaser  will  be  subject  when 
he  sues.  . 

2.  If  the  time  of  payment  is  uncertain  it  may  have  already  oc- 
curred. If  so,  the  paper  is  in  fact  overdue  and  affected  by  the 
equitable  defenses  of  prior  parties.  On  business  paper,  maturity 
should  be  definite,  so  that  any  one  who  buys  after  maturity  will  do 
so  with  eyes  open. 

3.  If  the  maturity  has  occurred  six  years  before  (less  in  some 
states),  the  Statute  of  Limitations  will  defeat  recovery,  even  if 
there  are  no  other  defenses.  The  statute  may  have  run  before  the 
purchase  or  before  the  holder  can  ascertain  the  date  of  the  critical 
event,  such  as  some  one's  death,  which  fixed  maturity. 

4.  Even  if  maturity  has  not  yet  arrived,  it  is  essential  for  the 
holder  to  know  in  advance  just  when  it  will  come,  so  that  he  may 
present  the  instrument  to  the  primary  party  and  give  notice  of 
dishonor  to  the  secondary  parties  in  order  to  make  them  liable  to 
him.  If  a  note  is  payable  at  the  death  of  the  maker's  father,  he 
must,  to  be  safe,  maintain  telegraphic  communication  with  his 
deathbed.^®  If  it  is  payable  at  the  end  of  the  war,  does  this  mean 
November  11,  19 18,  or  the  signing  of  the  peace  treaty,  or  its  rati- 
fication by  the  Senate,  or  the  President's  proclamation  of  peace? 
The  holder's  failure  to  determine  the  critical  date  correctly  and 
act  at  once  will  forfeit  his  rights  against  indorsers.^^ 

5.  A  less  serious  difficulty  is,  that  the  obligors  on  the  instrument 
ought  to  know  the  time  of  payment  definitely,  so  that  the  primary 
party  may  have  funds  ready  as  the  day  approaches,  and  the  second- 
ary parties  may  watch  him  and  protect  themselves  if  he  appears 
unprepared  to  pay.  Good  business  poHcy  requires  that  men  shall 
foresee  the  maturity  of  their  obligations  and  adjust  their  affairs 
accordingly. 

6.  Because  of  these  specific  objections,  the  paper  is  unsuited  to 

^*  Yet  such  instruments  are  always  held  negotiable.    Colehan  v.  Cooke,  Willes,  393 
(1743);  McClenathan  v.  Davis,  243  111.  87,  90  N.  E.  265  (1909);  i  Daniel,  op.  cU.  §  46 
note  22. 
"  For  cases  upholding  Civil  War  notes,  see  i  Daniel,  op.  cii.,  §  49. 
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rapid  circulation  in  the  legitimate  money  market.  Its  speculative 
value,  the  need  of  inquiry  into  outside  facts,  and  the  risk  of  hidden 
defenses  make  business  men  fight  shy  of  it  and  prevent  it  from 
being  a  substitute  for  money  at  all.  It  should  be  classed  as  an 
ordinary  simple  contract,  and  not  as  a  circulating  instrument. 

Notwithstanding  these  objections,  American  decisions  have  gone 
very  far  in  upholding  instruments  with  no  certain  time  for  pay- 
ment.^^  Our  problem  is  different,  for  it  concerns  paper  with  a 
certain  maturity  and  provisions  for  a  contingent  earlier  payment. 
However,  the  judicial  attitude  toward  acceleration  clauses  has  been 
affected  by  the  widespread  disregard  of  the  requisite  of  certainty 
of  time  in  the  decisions  just  mentioned,  and  the  prevalence  of  the 
maxim  that  an  instrument  is  good  so  long  as  the  day  of  payment 
must  ultimately  arrive,  a  maxim  which  would  logically  vahdate 
all  acceleration  paper.  On  the  other  hand,  the  recognition  of  the 
time  requisite  in  the  Negotiable  Instruments  Law  ^^  has  brought  a 
general  stiffening  of  standards,  which  has  reacted  upon  acceleration 
cases. 

Before  examining  the  decisions  upon  the  various  forms  of  accel- 
eration provisions,  including  those  in  collateral  and  chattel  notes, 
I  shall  present  the  principles  which  seem  to  me  controlling. 

There  are  two  broad  classes  of  negotiable  instruments  without 
acceleration  provisions,  each  of  which  has  its  own  distinctive 
method  of  satisfying  the  formal  requisite  of  certainty  of  time, 
(a)  In  time  paper,  "the  time  of  payment  of  a  bill  or  note  must 
be  obvious  from  the  bare  inspection  of  the  instrument."  (6)  In 
demand  or  sight  instruments,  the  time  is  not  certain  at  the  outset, 
but  is  fixed  "by  the  performance  of  an  act  regularly  incident  to 
the  collection  of  the  paper."  ^^  Thus,  a  demand  note  becomes 
payable  by  the  maker's  act  of  tender  of  money,  or  the  holder's  act 
of  presentment  for  payment.^^    A  sight  bill  is  made  certain  by  the 


"  I  Daniel,  op.  cit.,  §  43/. 

"§4. 

2°  2  Ames,  Cases  on  Bills  and  Notes,  831.  The  Negotiable  Instruments  Law 
presents  the  two  methods  in  a  httle  different  way.  §  i  (3)  says  the  instrument  "must 
be  payable  on  demand,  or  at  a  fixed  or  determinable  future  time."  §4(1)  says  the  time 
is  "determinable"  in  sight  bills. 

21  In  demand  notes  presentment  for  payment  does  determine  maturity  if  payment 
is  thereupon  made.  If,  however,  payment  is  not  made,  maturity  is  determined  regard- 
less of  demand.    For  purposes  of  suit  or  the  Statute  of  Limitations,  the  note  matures 
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holder's  act  of  presentment  for  acceptance.  Apart  from  the  well- 
established  exception  of  instruments  payable  after  some  one's 
death,  which  is  perhaps  commercially  justifiable  because  of  the 
prevalence  of  life-estates  which  are  anticipated  by  borrowing, 
maturity  cannot  properly  be  fixed  by  an  extrinsic  event,  which  is 
not  closely  connected  with  the  collection  of  the  instrument.  In 
other  words,  business  men  should  not  be  affected  by  facts  which 
are  not  on  the  instrument  or  part  of  the  business  methods  of  col- 
lection and  payment. 

Now,  the  effect  of  the  ordinary  acceleration  provision  is  to  com- 
bine these  two  classes  of  paper  in  one  instrument.  A  note  payable 
on  or  before  July  i  is  Hke  Class  (a)  in  having  a  definite  maturity, 
and  like  Class  (b)  in  having  a  movable  time  of  payment  fixed  by  the 
maker's  tender  or  the  holder's  demand.  My  contention  is  that  the 
law  merchant  recognizes  only  the  two  methods  of  satisfying  the 
formal  requisite  of  certainty  of  time.  An  instrument  may  use  either 
or  both  of  these  two  methods  of  stating  its  maturity,  but  it  cannot 
regulate  its  maturity  by  some  outside  event.  An  acceleration 
provision  is  analogous  to  a  demand  note.  The  business  world 
allows  paper  with  a  movable  time  of  payment,  but  it  cannot  bother 
with  it  unless  the  time  is  eventually  fixed  by  a  business  fact.  This 
appHes  just  as  much  to  paper  with  an  ultimate  definite  maturity 
and  an  acceleration  provision,  as  to  paper  with  no  stated  date  for 
payment  at  all  and  maturing  at  an  uncertain  time.  Consequently, 
I  would  state  my  first  principle  as  to  acceleration  provisions  thus: 

I.  An  instrument  with  an  acceleration  provision  in  order  to  be 
negotiable  must  conform  to  the  following  requirement.  The  ultimate 
time  of  payment  must  he  obvious  from  the  bare  inspection  of  the  instru- 
ment; and  payment  can  be  accelerated  only  by  the  performance  of  an 
act  regularly  incident  to  the  collection  of  the  paper  ^"^ 

To  this  I  would  add  two  other  principles,  leaving  the  argimient 
in  their  support  till  later: 

when  it  is  written.  For  purposes  of  charging  secondary  parties  and  letting  in  equities, 
it  matures  after  a  reasonable  time.  Thus  it  might  be  said  that  the  maturity  of  a  de- 
mand note  is  in  fact  certain  from  the  outset,  being  either  its  issue  or  the  end  of  a  reason- 
able time.    From  this  point  of  view,  no  act  is  necessary  to  fix  maturity. 

^  This  combines  Ames'  alternative  requirements  in  one.  2  Ames,  Cases  on  Bills 
AND  Notes,  831. 
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II.  The  ultimate  time  of  payment  is  the  maturity  of  the  instrument 
for  all  purposes  with  respect  to  persons  who  have  not  received  notice 
that  the  fact  which  was  to  accelerate  payment  has  occurred. 

III.  The  time  fixed  by  the  acceleration  provision  is  the  maturity  of 
the  instrument  for  all  purposes  with  respect  to  persons  who  have  re- 
ceived notice  that  the  fact  which  was  to  accelerate  payment  has  occurred. 

We  can  now  proceed  to  the  authorities  on  the  various  types  of 
acceleration  provisions. 

Instruments  Payable  "on  or  before"  a  Specified  Day 

This  is  the  simplest  form  of  acceleration  provision,  and  is  valid 
on  principle,  because  the  acts  causing  acceleration  are  incidental 
to  collection  of  the  instrument.  At  common  law,  it  did  not  impair 
negotiability,  except  in  Massachusetts,^^  and  it  is  expressly  per- 
mitted by  the  Negotiable  Instruments  Law.^*  With  regard  to  the 
objections  involved  in  uncertainty  of  time,  the  cases  say  very  Httle, 
so  that  some  discussion  of  this  question  is  needed. 

If  the  maker  alone  has  the  option  of  accelerating  payment,  the 
matter  is  simple.  "The  legal  rights  of  the  holder  are  clear  and 
certain;  the  note  is  due  at  a  time  fixed,  and  it  is  not  due  before.  .  .  . 
This  option  if  exercised,  would  be  a  payment  in  advance  of  the  legal 
liability  to  pay,  and  nothing  more."  ^^  "For  all  purposes  of  nego- 
tiation it  is  to  be  regarded  as  a  note  payable  solely  on  the  day 
therein  named."  ^^  If  the  maker's  tender  is  accepted  and  payment 
made,  no  further  question  will  arise,  unless  the  note  is  left  in  circula- 
tion. In  that  event,  a  bond  fide  purchaser  before  the  ultimate  date 
of  maturity  will  be  free  from  equities  and  can  obHge  the  maker  to 
pay  a  second  time.^^  He  is  like  the  purchaser  of  a  demand  note, 
paid  but  wrongfully  kept  by  the  owner  and  renegotiated  to  an 

^  See  cases  in  notes  25,  26,  27,  29,  and  32. 

^*  §  4  (2):  "An  instrument  is  payable  at  a  determinable  future  time,  within  the 
meaning  of  this  act,  which  is  expressed  to  be  payable  ...  on  or  before  a  fixed  or  de- 
terminable future  time  specified  therein." 

^  Cooley,  J.,  in  Mattison  v.  Marks,  31  Mich.  421  (1875),  construing  "on  or  before" 
to  give  only  the  maker  an  option. 

2«  Jordan  v.  Tate,  19  Ohio  St.  586  (1869);  Helmer  v.  KroUck,  36  Mich.  37  (1877); 
Harrison  v.  Hunter,  168  S.  W.  1036  (Tex.  Civ.  App.  1914);  Bates  v.  Leclair,  49  Vt.  229 

(1877). 

2^  Fogg  V.  School  District  of  Sedalia,  75  Mo.  App.  159  (1898);  contra,  Hubbard  v. 
Mosely,  11  Gray  (Mass.)  170, 172  (1859)  semble;  but  see  note  32  for  later  Massachusetts 
statute. 
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innocent  buyer  before  equities  are  let  in.^^  If  his  tender  is  refused, 
there  can  be  no  dispute  about  the  time  equities  are  let  in  or  notice 
of  dishonor  should  be  given,  for  there  is  no  dishonor.  The  Statute 
of  Limitations  begins  to  run  at  the  specified  date.^^  One  difiSculty 
is  that  tender  stops  the  running  of  interest;  ^°  if  the  holder  after  his 
refusal  negotiated  the  paper  to  a  purchaser  without  notice  of  the 
tender,  could  that  purchaser  collect  interest?  On  principle,  the 
tender,  Hke  actual  payment,  should  affect  only  holders  who  know 
of  it.^^  A  similar  question  might  arise  on  an  ordinary  demand  note, 
negotiated  after  tender  but  before  equities  are  let  in.  Another 
difi&culty  is  that  the  holder  may  be  deprived  of  his  investment  at 
any  time  if  the  maker  pays  up,  so  that  the  value  is  uncertain.  The 
objection,  while  real,  applies  also  to  a  demand  note.  Therefore, 
an  instrument  payable  on  or  before  a  certain  date  at  the  option 
of  the  maker  is  negotiable,^^  including  such  securities  as  Liberty 

"  Nash  V.  De  Freville,  [1900]  2  Q.  B.  72  (C.  A.);  State  v.  Wells,  Fargo  &  Co.,  15  Cal. 
336  (i860). 

29  In  Ackley  v.  Hall,  113  U.  S.  135,  140  (1885),  Harlan,  J.,  said:  "The  debtor  in- 
curred no  legal  liability  for  nonpayment  until  that  day  passed." 

so  Wright  V.  Robinson,  84  Hun  (N.  Y.)  172,  177,  32  N.  Y.  Supp.  463  (1895);  Chap- 
man V.  Wagner,  i  Neb.  Un.  492,  496  (1901). 

'1  This  was  apparently  Dean  Ames'  opinion,  2  Cases  on  Bills  and  Notes,  831: 
"The  option  of  the  maker  seems  indeed  to  be  of  no  significance,  except  in  the  case  of 
interest-bearing  instruments,  and  even  in  these  the  fact  that  the  maker  may  by  a 
tender  bar  the  right  of  him  to  whom  the  tender  is  made  to  claim  interest  accruing  sub- 
sequent to  the  tender  seems  hardly  to  render  the  instnunent  uncertain  in  the  commer- 
cial sense  of  the  term." 

But  in  Pemberton  v.  Hoosier,  i  Kan.  108,  114  (1862),  Bailey,  J.,  in  upholding  an 
"on  or  before"  note,  seems  to  think  that  a  purchase  before  the  ultimate  date  must  in- 
quire as  to  the  possible  prior  payment:  "The  defendants  promise  to  pay  a  sum'certain 
on  a  day  certain,  provided  only,  that  it  is  not  paid  before  that  time.  The  condition  is 
only  such  as  the  law  annexes  to  all  promises  to  pay,  and  the  effect  of  expressing  such  a 
condition  is  simply  to  charge  third  parties  with  notice." 

32  Cases  cited  in  notes  25,  26,  27,  29,  supra;  also  the  following  cases  out  of  a  large 
nimiber.  Union  Loan  &  Trust  Co.  v.  Southern  California  Motor  Road  Co.,  51  Fed. 
840  (Cal.  Code,  1892);  Cowing  v.  Cloud,  16  Colo.  App.  326,  65  Pac.  417  (1901);  Leader 
V.  Plante,  95  Me.  339,  50  Atl.  54  (1901).  First  National  Bank  of  Springfield,  Ohio  v. 
Skeen,  29  Mo.  App.  115  (1888)  —  if  negotiabiUty  is  denied,  lenders  will  refuse  the 
concession  of  earlier  payment,  and  "thus  ensues  oppression  of  the  debtor  class,"  affd. 
loi  Mo.  683;  14  S.  W.  732  (1890);  Curtis  v.  Horn,  58  N.  H.  504  (1878);  National 
Bank  v.  Kenney,  98  Texas,  293,  83  S.  W.  368  (1904)  semhle;  Cunningham  v.  McDon- 
ald, 98  Texas,  316,  83  S.  W.  372  (1904);  Lovenberg  v.  Henry,  104  Texas,  550,  140 
S.  W.  1079  (191 1),  "on  or  before"  construed  as  maker's  option.  Contra,  Hubbard  v. 
Mosely,  11  Gray  (Mass.)  170  (1858);  Way  v.  Smith,  iii  Mass.  523  (1873);  Stults  v. 
Silva,  119  Mass.  137  (1875);  Farmers'  Loan  &  Trust  Co.  v.  McCoy,  32  Okla.  277, 122 
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Bonds,  which  are  redeemable  at  an  earlier  date  at  the  option  of  the 
obligor.^^ 

Even  if  the  maker  has  the  option  to  pay  in  parts,  the  same  result 
follows.^^  There  is,  indeed,  an  additional  difl&culty  here,  for  the 
paper  is  not  surrendered  after  a  part  payment,  and  may  be  nego- 
tiated afterwards  as  if  wholly  unpaid.  Although  the  cases  do  not 
raise  this  point,  it  seems,  by  analogous  cases  and  the  principles  of 
this  article,  that  a  purchaser  without  actual  notice  of  prior  part 
payments  can  collect  in  full,  unless  they  are  indorsed  on  the  instru- 
ment, just  as  he  can  if  an  accelerated  payment  in  full  was  made.^^ 

Instruments  payable  "on  or  before"  a  fixed  date  at  the  option  of 
the  holder  raise  different  questions  from  those  subject  to  the  maker's 
option.  The  holder  cannot  be  deprived  of  his  investment  without 
his  consent,  so  that  its  value  is  absolutely  certain.  Nevertheless, 
it  has  been  held  in  Massachusetts  ^^  that  several  of  the  other  objec- 

Pac.  125  (191 2),  statute  prior  to  N.  I.  L.,  note  gave  discount  for  early  pajonent; 
National  Bank  of  Commerce  v.  Feeney,  12  S.  D.  156,  80  N.  W.  186  (1899),  same.  The 
Massachusetts  law  was  changed  by  Stat,  of  1888,  c.  329:  "No  written  promise  to  pay 
money  shall  be  held  not  to  be  a  promissory  note,  or  not  to  be  negotiable  for  the  rea- 
son that  the  time  of  payment  is  imcertain:  provided,  that  the  money  is  payable  at  all 
events  and  at  some  time  that  must  certainly  come."  Lowell  Trust  Co.  v.  Pratt,  183 
Mass.  379,  67  N.  E.  363  (1903).  See  also  Union  Cattle  Co.  v.  International  Trust  Co., 
149  Mass.  492,  21  N.  E.  962  (1889),  bonds.  Massachusetts,  Oklahoma,  and  South 
Dakota  have  adopted  the  N.  I.  L.  The  Oklahoma  and  South  Dakota  cases  may  rest 
on  uncertainty  of  amount  because  of  the  discount;  so  also  where  interest  is  waived  if 
payment  is  accelerated.  Lamb  v.  Story,  45  Mich.  488,  8  N.  W.  87  (1881);  Story  ». 
Lamb,  52  Mich.  525,  18  N.  W.  248  (1884);  or  a  premiimi  must  be  paid,  Chouteau  v. 
Allen,  70  Mo.  290,  339  (1879). 

^  Hughes  Coimty  v.  Livingston,  104  Fed.  306  (C.  C.  A.' 8th,  1900).  Where  there 
are  two  possible  dates  of  payment,  as  with  Liberty  Bonds,  and  there  is  a  public  an- 
nouncement of  redemption  at  the  earlier  date,  it  is  possible  that  the  bonds  would  after- 
wards be  overdue;  but  see  note  27. 

^  Bowie  V.  Hume,  13  App.  D.  C.  286, 309  (1898);  Crocker  v.  Green,  54  Ga.  494  (1875); 
Lowell  Trust  Co.  v.  Pratt,  183  Mass.  379,  67  N.  E.  363  (1903),  see  note  32;  Fisher  v. 
O'Hanlon,  93  Neb.  529,  141  N.  W.  157  (1913,  N.  I.  L.).  Riker  v.  Sprague  Mfg.  Co., 
14  R.  I.  402  (1884),  maker's  option  to  pay  not  less  than  five  per  cent  of  principal  on 
semiannual  interest  dates;  Contra,  Pierce  v.  Talbot,  213  Mass.  330, 100  N.  E.  553  (1913) , 
semble,  overlooking  Stat,  1888,  c.  329,  and  Lowell  Trust  Co.  v.  Pratt,  supra;  Bell  v. 
Riggs,  34  Okla.  834,  845,  127  Pac.  427  (1912),  under  statute  prior  to  N.  I.  L.,  raising 
objection  that  interest  would  stop  on  the  portion  paid. 

A  provision  that  the  advance  pajnnents  are  not  to  be  borrowed  elsewhere  does  not 
impair  negotiability.  Lasher  v.  Union  Central  Life  Insurance  Co.,  115  Iowa,  231,  88 
N.  W.  375  (1901);  contra,  Union  Central  Life  Insurance  Co.  v.  Champlin,  11  Okla.  184, 
65  Pac.  836  (1901). 

^  See  note  27,  supra. 

"  Mahoney  v.  Fitzpatrick,  133  Mass.  151  (1882),  —  "on  demand  or  in  three  years"; 
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tions  caused  by  uncertainty  of  time  are  fatal  to  the  negotiability 
of  these  instruments.  While  either  time  paper  or  demand  paper  is 
vaHd,  here  is  paper  which  is  both,  and  apparently  has  two  maturi- 
ties of  equal  importance.  It  is  uncertain  whether  the  Statute  of 
Limitations  runs  from  the  fixed  date,  or  from  demand,  or  from 
issue,  whether  equities  are  let  in  and  indorsers  should  be  charged 
after  the  fixed  date,  or  after  demand,  or  after  a  reasonable  time 
from  issue.  The  Massachusetts  court  concludes  that  probably  the 
exercise  of  the  holder's  option  fixes  the  maturity  at  the  day  of  de- 
mand.^^  Consequently,  a  subsequent  purchaser  before  the  fixed 
date,  though  ignorant  of  the  dishonor,  would  be  subject  to  equitable 
defenses  and  unable  to  sue  the  indorsers  if  notice  of  the  dishonor 
had  not  been  given  them. 

This  Massachusetts  interpretation  of  the  effect  of  demand  by  the 
holder  seems  untenable.  In  the  first  place,  a  business  man  would 
naturally  consider  that  the  instrument  has  only  one  maturity,  the 
fixed  date,  and  that  the  demand  clause  is  incidental  and  subordi- 
nate, to  provide  for  emergencies.  Secondly,  these  instnmients  are 
negotiable  in  every  state  which  has  adopted  the  Uniform  Act,^^ 
and  it  would  be  contrary  to  the  fundamental  rights  of  the  holder  in 
due  course  to  subject  him  to  hidden  equities  and  oblige  him  to  in- 
vestigate outside  facts,  inquiring  whether  demand  had  been  made 
and  refused.  Furthermore,  an  unknown  demand  should  be  with- 
out legal  significance.  The  purchaser  of  an  ordinary  demand  note 
within  a  reasonable  time  after  its  issue  is  not  subject  to  equities  if 
ignorant  of  a  prior  dishonor. 

This  brings  us  to  a  striking  and  well-established  analogy,  which 
strongly  supports  the  underlying  principles  of  this  article.  Every 
bill  of  exchange  payable  on  time  has  an  implied  acceleration  provi- 
sion. Though  possessing  a  fixed  date  of  payment,  yet  if  it  is  pre- 
sented for  acceptance,  and  acceptance  is  refused,  it  becomes  due  at 
once.^^  The  time  for  payment  is  accelerated.  However,  the  ac- 
celeration affects  only  the  existing  holder  and  such  subsequent 

changed  by  Stat.  1888,  c.  329,  and  N.  I.  L.  §  4  (2).  Such  instruments  were  upheld  at 
common  law  elsewhere.  Louisville  v.  Gray,  123  Ala.  251,  26  So.  207  (1898);  Protection 
Insurance  Co.  v.  Bill,  31  Conn.  534  (1863). 

"  133  Mass.  151,  153  (1882). 

*8  Negotiable  Instruments  Law,  §  4  (2). 

'^  Negotiable  Instruments  Law,  §  151;  Sterry  v.  Robinson,  i  Day  (Conn.)  11 
(1802). 
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holders  as  have  notice  of  the  dishonor.  As  to  them  the  bill  is  over- 
due; ^°  drawer  and  indorsers  are  discharged  by  want  of  notice;  ^^ 
and  the  Statute  of  Limitations  runs  from  the  dishonor.^^  As  to 
holders  in  due  course,  ignorant  of  the  dishonor,  the  instrument  re- 
mains due  for  all  purposes  at  the  original  maturity,  and  the  accel- 
eration is  immaterial.^^  The  implied  acceleration  provision  of  the 
bill  of  exchange  operates  according  to  the  principles  stated  on  page 
756  of  this  article.  (I)  Acceleration  is  by  an  act  incidental  to  the 
collection  of  the  instrument,  presentment  for  acceptance;  (II)  it 
applies  to  persons  with  notice;  (III)  it  does  not  apply  to  persons 
without  notice. 

The  same  principles  should  govern  express  acceleration  provisions 
generally.  A  purchaser  ignorant  of  the  fact  of  acceleration  is,  in 
the  words  of  the  Negotiable  Instruments  Law,^  a  holder  in  due 
course  of  the  instrument,  because  "he  became  the  holder  of  it  be- 
fore it  was  overdue,  and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact."  Therefore,  he  can  rely  on  the 
face  of  the  instrument,  treat  it  as  maturing  at  the  stated  day,  and 
recover  its  full  amount  at  that  time.^^ 

Consequently,  on  instruments  payable  "on  or  before"  a  fixed  date 
at  the  holder's  option,  the  fixed  term  is  maturity  for  all  purposes 
except  for  persons  with  notice  of  demand  and  refusal.*^  Such  in- 
struments are  well  fitted  for  circulation,  for  they  offer  a  durable 
investment,  with  the  possibihty  of  earlier  collection  when  the  holder 
needs  the  money  or  apprehends  the  insolvency  of  the  obUgor.^^ 

*"  Goodman  v.  Harvey,  4  Ad.  &  El.  870  (1836);  N.  I.  L.  §  52  (2). 

*^  Whitehead  v.  Walker,  9  M.  &  W.  506,  513,  514  (1842);  Bartlett  v.  Benson,  14 
M.  &  W.  733  (1845);  Robinson  v.  Ames,  20  Johns.  (N.  Y.)  146,  150  (1822),  semble. 

<2  Whitehead  v.  Walker,  9  M.  &  W.  506  (1842). 

«  Dunn  V.  O'Keefe,  5  M.  &  S.  282  (1816);  N.  I.  L.  §  117. 

**  §  52  (2). 

«  N.  I.  L.  §  57. 

*^  Louisville  v.  Gray,  123  Ala.  251,  256,  26  So.  207  (1898),  —  note  authorizing  the 
payee  bank  to  appropriate  makers'  deposit  in  payment  at  any  time.  Tyson,  J.:  "The 
purchaser  would  have  the  right  to  presume,  unless  the  sum  appropriated  by  the  bank 
[payee]  .  .  .  was  indorsed  somewhere  upon  the  note,  that  none  had  been  made  by  the 
bank;  and  that  the  full  amount  was  owing  by  the  makers." 

*''  The  holder  can  call  for  part  payments  in  advance.  Protection  Insurance  Co.  v. 
Bill,  31  Conn.  534  (1863).  Such  a  note  is  subject  to  special  difficulties,  for  it  is  not 
surrendered  upon  payment,  and  may  be  negotiated  to  a  purchaser  ignorant  of  the  prior 
part  payment,  who  would,  it  seems,  recover  from  the  maker  in  full.  For  analogous 
instruments,  see  note  108,  infra.  The  note  in  Protection  Insurance  Co.  v.  Bill  had  an 
additional  peculiarity,  in  that  advance  payments  could  be  required  "within  thirty 
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Convertible  Instruments 

Negotiable  notes  and  bonds  often  provide  that  the  holder  may  at 
his  option,  upon  surrender  of  the  instrument,  receive  instead  of 
money  certificates  of  stock  or  other  securities.  Thus  Anglo-French 
notes  are  convertible  into  long-time  bonds.  If  the  conversion 
privilege  may  be  exercised  before  maturity,  it  is  an  acceleration 
provision,  similar  to  the  holder's  option  to  demand  money  and 
equally  valid.^^  The  time  is  clearly  certain.  The  promise  is  not 
for  "an  act  in  addition  to  the  payment  of  money,"  but  incidental, 
and  allowed  by  common  law  and  the  Negotiable  Instruments  Law.^^ 
The  promise  to  deUver  securities,  though  not  in  itself  a  negotiable 
instrument  since  not  performed  by  the  pajonent  of  money,  acquires 
the  negotiabiHty  of  the  principal  obligation,  by  analogy  with  the 
principle  that  the  security  follows  the  debt.  There  can  be  no  doubt 
that  the  bondholder  can  enforce  the  conversion  privilege  in  his  own 
name,^°  and  mercantile  custom  certainly  makes  him  free  from 

days  after  demanded,  or  upon  a  notification  of  thirty  days  in  any  newspaper  printed 
in  Hartford."  This  provision  also  was  held  not  to  impair  negotiability,  Button,  J., 
dissenting.  It  is  doubtful  whether  the  acts  of  acceleration  are  incidental  to  the  collec- 
tion of  the  instnunent,  within  the  first  principle  of  this  article.  However,  a  promise 
to  pay  on  demand  after  six  months'  notice  has  been  held  a  note,  Walker  v.  Roberts, 
Carr.  &  Marsh,  590  (1842);  White  v.  Wadhams,  170  N.  W.  60  (Mich.,  1918,  N.  I.  L.); 

1  Ames  Cas.  Bill  and  Notes,  88,  note;  but  see  2  Ames,  Ibid.,  831-23.  Demand  of 
payment  by  advertisement  may  perhaps  be  justified  by  the  analogy  of  bonds,  which 
are  frequently  redeemed  by  the  obUgor  after  advertisement.  Union  Cattle  Co.  v.  In- 
ternational Trust  Co.,  149  Mass.  492,  21  N.  E..962  (1889).  See,  also,  Stillwell  v.  Craig, 
58  Mo.  24  (1874).  If  the  advertisement  renders  the  note  due  in  Protection  Insurance 
Co.  ti.  BiU,  as  against  a  maker  ignorant  thereof,  is  the  note  afterwards  overdue  as 
regards  a  subsequent  piurchaser  who  never  saw  the  advertisement? 

**  Hotchkiss  V.  National  Banks,  21  Wall.  (U.  S.)  354  (1874);  Loomis  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  102  Fed.  233  (C.  C.  A.  2d,  1900);  Lisman  v.  Milwaukee,  L.  S.  &  W. 
Ry.  Co.,  161  Fed.  472,  475  (Wis.  1908),  setnble.  Hodges  v.  Shuler,  22  N.  Y.  114  (i860); 
Welch  V.  Sage,  47  N.  Y.  143  (1872);  Denney  v.  Cleveland  and  Pittsburg  R.  R.  Co.,  28 
Ohio  St.  108  (1875). 

*'  See  note  48;  also  cases  without  acceleration  provision.  Vermilye  v.  Adams  Ex- 
press Co.,  21  Wall.  (U.S.)  138  (i874);Dinsmoref.  Duncan, 57 N.Y.  573(1874).   N.I.L. 

§5(4). 

*"  Dicta  in  Loomis  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  supra;  Hodges  v.  Shuler,  supra; 
Welch  V.  Sage,  supra;  Denney  v.  Cleveland  &  Pittsburg  R.  R.  Co.,  supra.    CorUra, 

2  Ames,  Cases  on  Bnxs  and  Notes,  829-16. 

Other  kinds  of  incidental  provisions  are  transferable,  so  that  the  holder  of  the  nego- 
tiable instrument  can  sue  in  his  own  name.  Power  to  sell  collateral  at  maturity: 
Arnold  v.  Rock  River  R.  R.  Co.,  5  Duer  (N.  Y.)  207,  214  (1856),  setnble.  Waivers  of 
exemption,  etc.:  Zimmerman  v.  Anderson,  67  Pa.  St.  421  (1871).    Power  to  confess 
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equities.^^  Otherwise,  the  marketability  of  convertible  securities 
would  be  considerably  impaired.  However,  the  promise  to  deliver 
documents  cannot  bind  indorsers,  and  even  the  maker  is  sometimes 
discharged  from  the  conversion  obUgation  by  subsequent  events, 
though  still  liable  to  pay  money .^^  Probably  the  exchange  of  the 
instrument  for  the  securities  before  maturity  has  no  more  effect 
than  premature  payment  ^  if  the  instrument  gets  into  circulation 
again  before  the  stated  maturity,  and  a  bond  fide  purchaser  can 
recover  its  value.  However,  indorsement  of  the  election  to  convert 
upon  the  instrument  operates  as  cancellation  and  terminates  nego- 
tiabihty  thenceforth,  even  if  the  indorsement  is  fraudulently  and 
totally  erased.^* 

A  note  convertible  into  merchandise  at  maturity  is  negotiable,^^ 
and  the  conversion  can  doubtless  be  permitted  before  maturity  if 
the  instrument  must  thereupon  be  surrendered.  However,  if  goods 
or  labor  can  be  demanded  from  time  to  time,  the  instrument  be- 
comes httle  more  than  a  running  charge-account  with  unlimited 
room  for  disputes  as  to  the  value  of  the  part  performances,  and 
should  not  be  considered  negotiable.^^ 

All  conversions  must  be  at  the  option  of  the  holder,  and  not  of 
the  obligor.^'' 

judgment  at  maturity  on  behalf  of  "holder":  National  Exchange  Bank  v.  Wiley,  195 
U.  S.  257  (1904),  and  cases  cited.  The  authorities  are  divided  as  to  guarantees  written 
on  the  instrument,  2  Daniel,  Negotiable  Instruments,  6  ed.,  §  1776^. 

*^  Citations  in  preceding  note.  Contra,  Lisman  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co., 
161  Fed.  472,  475  (Wis.  1908),  semble,  cited  in  Gay  v.  Burgess  Mills,  30  R.  I.  231,  242, 
74  Atl.  714  (1909),  semble.  But  a  strong  analogy  for  complete  negotiability  of  the 
conversion  privilege  is  found  in  mortgages,  which  pass  with  the  notes  free  from  equities. 
See  W.  E.  Britton,  "Assignment  of  Mortgages  Securing  Negotiable  Notes,"  10  III. 
L.  Rev.  337. 

52  Lisman  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  supra;  Gay  v.  Burgess  Mills,  supra; 
and  Massachusetts  cases  cited  therein. 

"  State  V.  Wells,  Fargo  &  Co.,  15  Cal.  336  (i860).  The  cases  conira  are  certainly 
imsoimd.  Board  of  Education  v.  Sinton,  41  Ohio  St.  504  (1885);  Branch  v.  Commis- 
sioners of  Sinking  Fund,  80  Va.  427  (1885). 

"  Dinsmore  v.  Duncan,  57  N.  Y.  573  (1874). 

«*  Mosely  v.  Walker,  84  Ga.  274,  10  S.  E.  623  (1889);  Preston  v.  Whitney,  23  Mich. 
260  (1871);  Hosstatter  v.  Wilson,  36  Barb.  (N.  Y.)  307  (1862);  McDonell  v.  Holgate, 
2  Revue  de  L^slation  et  de  Jurisprudence,  29  (Quebec,  1818). 

*  Dennett  v.  Goodwin,  32  Me.  44  (1850);  contra,  Owen  v.  Bamum,  7  111.  461  (1845). 

"  Merriwether  v.  Saline  County,  5  Dill.  (U.  S.)  265  (Mo.  1878). 
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Acceleration  by  Default  of  Installments  or  Interest 

Another  type  of  provision  generally  recognized  as  valid  at  com- 
mon law,  and  under  the  Bills  of  Exchange  Act  ^^  and  the  Negotiable 
Instruments  Law  ^^  accelerates  payment  on  default  of  an  install- 
ment of  principal  ^°  or  even  an  interest  payment.®^  Sometimes, 
several  notes  are  issued,  arranged  to  fall  due  on  successive  dates, 
and  each  stating  that  if  one  note  is  dishonored  the  whole  series  is 
payable  at  once.^^  It  is  clear  that  such  instruments  are  not  entirely 
certain  as  to  amount  or  time,  but  the  law  plainly  holds  that  they 
do  not  pHDssess  the  kind  of  uncertainty  which  renders  the  paper 
unsuitable  for  circulation. 

While  the  Negotiable  Instruments  Law  recognizes  such  paper  as 
negotiable,  it  does  not  decide  certain  difiSicult  questions  which  arise 
about  the  operation  of  the  acceleration  clause.  The  first  problem 
involves  its  meaning,  whether  or  not  it  gives  the  holder  an  option 
to  waive  default. 

I.  Automatic  Acceleration  on  Default. — Several  cases  hold  that 
by  its  definite  language  the  instnunent  automatically  becomes  due 
upon  default,  although  the  holder  might  prefer  to  overlook  the 
failure  to  pay.  The  provision  is  said  to  exist  for  the  benefit  of 
obligor  as  well  as  obligee,  and  the  courts  refuse  to  make  a  new  con- 
tract different  from  the  expressed  words  of  the  parties.^    If  this 

"  §  9  (i)  (c) ;  like  the  N.  I.  L.,  except  for  the  omission  of  the  words  "or  of  interest." 

"'  §  2  (3) :  "The  sum  payable  is  a  svmi  certain  within  the  meaning  of  this  act,  although 
it  is  to  be  paid  ...  by  stated  installments,  with  a  provision  that  upon  default  in  pay- 
ment of  any  installment  or  of  interest  the  whole  shall  become  due." 

The  act  does  not  expressly  allow  acceleration  by  default  of  interest  in  noninstail- 
ment  notes,  or  acceleration  of  series  notes,  but  they  are  clearly  negotiable  imder  the 
act.    See  cases  in  notes  61  and  62. 

«o  Carlon  v.  Kenealy,  12  M.  &  W.  139  (1843);  Miller  ».  Biddle,  13  L.  T.  R.  334  (1895). 
The  American  cases  are  in  notes  63^.,  infra. 

81  Gillette  v.  Hodge,  170  Fed.  313  (Minn.,  C.  C.  A.  8th,  1909);  Belloc  v.  Davis,  38 
Cal.  242  (1869);  and  many  cases  in  notes  63^.,  infra.  Contra,  Meyer  v.  Weber,  133 
Cal.  681,  65  Pac.  iiio  (1901),  3  JJ.  dissenting;  Bell  v.  Riggs,  34  Okla.  834,  127  Pac. 
427  (1912),  statutes  prior  to  N.  I.  L.  Under  N.  I.  L.,  held  vaUd,  First  National 
Bank  v.  Garland,  160  111.  App.  407  (191 1);  Newbem  v.  Duffy,  153  N.  C.  62,  68  S.  E. 
915  (1910).    Oklahoma  now  has  N.  I.  L.,  also  California. 

^  Chicago  Ry.  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S.  268  (1890),  is  an 
example.  Under  N.  I.  L.,  Schmidt  v.  Pegg,  172  Mich.  159,  137  N.  W.  524  (1912); 
Bright  V.  Offield,  81  Wash.  442,  143  Pac.  159  (1914),  semble. 

<»  Moline  Plow  Co.  v.  Webb,  141  U.  S.  616  (1891),  semble,  construing  Texas  Statute 
of  Limitations  in  view  of  Texas  State  case  infra;  Ryan  v.  Caldwell,  106  Ky.  543,  50 
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construction  is  correct  the  effect  on  all  holders  with  notice  of  the 
default  is  clear.  The  Statute  of  Limitations  begins  to  run  at  de- 
fault;^* the  holder  must  give  notice  to  secondary  parties  or  discharge 
them  as  to  the  whole  amount  due,®^  and  the  paper  is  thenceforth 
subject  to  equities.^^  The  holder  must  bring  one  action  for  the  whole 
amount  due;  and  if  he  sues  for  one  portion  only,  judgment  will  bar 
further  suits  for  the  other  portions.®'^ 

On  the  other  hand,  if  the  instrument  is  in  the  hands  of  a  pur- 
chaser ignorant  of  the  default,  the  fixed  date  is  maturity  for  all 
purposes,  and  the  acceleration  is  disregarded.  While  no  cases 
precisely  in  point  have  been  discovered,  it  is  clear  that  this  result 
must  follow  if  the  instrument  is  to  circulate  freely.  Furthermore, 
we  have  the  analogy,  already  mentioned,  of  Dunn  v.  O^Keefe.^^    A 

S.  W.  966  (1899);  Buss  V.  Kemp,  170  Pac.  54  (N.  M.  1918);  Banzer  v.  Richter,  68  Misc. 
192,  123  N.  Y.  Supp.  678  (1910);  Harrison  Machine  Works  v.  Reigor,  64  Texas,  89 
(1885);  Kelly  V.  Kershaw,  5  Utah,  295,  299,  14  Pac.  804  (1887);  Hodge  v.  Wallace,  129 
Wis.  84, 108  N.  W.  212,  N.  I.  L.  (1906). 

The  same  absolute  effect  was  given  to  a  mortgage  securing  serial  notes  and  provid- 
ing that  default  of  one  note  should  mature  all,  in  First  National  Bank  v.  Peck,  8  Kan. 
660  (1871);  Snyder  v.  Miller,  71  Kan.  410,  80  Pac.  970  (1905);  Green  v.  Frick,  25  S.  D. 
342,  126  N.  W.  579  (1910);  San  Antonio,  etc.  Association  v.  Stewart,  94  Texas,  441, 
61  S.  W.  386  (1901);  and  to  other  default  clauses  in  a  mortgage  in  Moore  v.  Sargent, 
112  Ind.  484,  14  N.  E.  466  (1887);  Lewis  v.  Lewis,  58  Kan.  563,  564,  50  Pac.  454  (1897), 
semble;  Spesard  v.  Spesard,  75  Kan.  87,  88  Pac.  576  (1907);  and  other  Kansas  decisions, 
Manitoba  Mortgage,  etc.  Co.  v.  Daly,  10  Man.  425  (1895);  McFadden  v.  Brandon, 
8  Ont.  L.  Rep.  610  (C.  A.,  1904).  And  see  Pierce  v.  Shaw,  51  Wis.  316,  8  N.  W.  209 
(1881),  that  if  all  the  notes  are  accelerated,  the  first  note  does  not  have  priority,  but 
shares  pro  rata.  If  the  note  gives  the  holder  an  option,  but  the  mortgage  is  absolute, 
the  note  wiU  prevail.  Kennedy  v.  Gibson,  68  Kan.  612,  75  Pac.  1044  (1904).  And  if 
the  note  is  absolute,  but  the  mortgage  gives  an  option,  the  mortgage  will  prevail. 
Moline  Plow  Co.  v.  Webb,  141  U.  S.  616  (1891). 

Absolute  effect  was  given  to  a  simple  contract  for  repayment  of  a  loan.  Hemp  v. 
Garland,  4  Q.  B.  Rep.  519  (1843);  Reeves  v.  Butcher,  [1891]  2  Q.  B.  509  (C.  A.). 

"  Cases  in  note  63,  except  Hodge  v.  Wallace,  Kelly  v.  Kershaw,  and  Pierce  v.  Shaw. 
12  L.  R.  A.  (n.  s.),  1190,  note;  51  L.  R.  A.  (n.  s.),  151,  note. 

"  No  authorities  have  been  found,  but  the  principle  is  clear. 

"  First  National  Bank  v.  Peck,  8  Kan.  660  (1871);  Lewis  v.  Lewis,  58  Kan.  563,  564, 
SO  Pac.  454  (1897),  semble;  Hodge  v.  Wallace,  129  Wis.  84,  108  N.  W.  212  (1906); 
Merchants'  Bank  v.  Brisch,  154  Mo.  App.  631,  136  S.  W.  28  (191 1).  But  in  Re  Goye 
&  Co.  [1900]  2  Ch.  149,  it  was  held  that  where  a  debenture  accelerated  by  winding-up 
of  the  corporation  was  negotiated  thereafter,  the  purchaser  was  not  subject  to  equities. 
The  decision  seems  to  rest  on  the  express  language  of  the  instnmient.  Cf.  Hynes  v. 
Illinois  Trust,  226  111.  95,  80  N.  E.  753  (1907). 

"  Banzer  v.  Richter,  68  Misc.  192,  123  N.  Y.  Supp.  678  (1910);  Kelly  v.  Kershaw, 
S  Utah,  29s,  14  Pac.  804  (1887). 

**  5  M.  &  Sel.  282  (1816);  see  page,  761,  supra. 
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bill  of  exchange  is  absolutely  accelerated  by  nonacceptance;  the 
holder  has  no  option  to  waive  the  dishonor;  yet  the  acceleration 
does  not  affect  a  subsequent  purchaser  ignorant  of  the  nonaccep- 
tance. Therefore,  the  purchaser  of  an  installment  note  after  the 
date  of  one  or  more  installments  has  passed  should  not  be  forced  at 
his  peril  to  inquire  whether  it  has  been  dishonored,  so  long  as  he  is 
without  notice.  Whether  the  absence  of  indorsements  of  payment 
on  the  instrument  subjects  him  to  notice  will  be  considered  presently. 
Although  some  of  the  objections  caused  by  uncertainty  of  time 
are  thus  absent  from  these  instruments  when  construed  as  abso- 
lutely accelerated,  the  possible  uncertainty  of  value  may  cause 
trouble.  If  the  interest-rate  is  high,  the  instrument  would  normally 
command  a  premium,  but  a  purchaser  would  not  pay  a  business 
premium  if  the  obligor  can  default  an  early  installment  of  interest 
or  principal,  pay  up  in  full  next  day,  and  deprive  the  holder  forth- 
with of  a  supposedly  long-time  investment.  The  acceleration 
would  be  practically  at  the  option  of  the  obligor,  who  could  take 
profitable  advantage  of  his  own  wrong  by  cutting  short  his  duty  to 
pay  high  interest.  One  reply  to  this  very  serious  objection  is  that 
the  obligor  is  not  necessarily  wrongful.  He  may  in  fact  have  a  de- 
fense to  any  and  all  liability  on  the  instrument,  and  default  the 
first  payment  of  interest  in  order  to  bring  the  dispute  to  an  early 
decision.^^  It  is  certainly  a  clumsy  method  of  ascertaining  rights; 
the  law  ought  to  allow  the  obligor  to  ask  for  a  declaratory  judgment 
as  soon  as  the  dispute  arises,^''  without  waiting  till  maturity,  or 
having  to  break  his  contract  and  destroy  the  holder's  investment. 
A  much  better  reply  is,  that  the  holder  need  not  lose  his  high  in- 
terest in  spite  of  the  default.  Suppose  that  an  installment  note 
provides  for  ten  per  cent  interest,  and  the  legal  rate  is  six  per  cent. 
In  some  jurisdictions,  interest  continues  to  run  at  ten  per  cent  after 
maturity  until  pajonent;  ^^  the  holder  could  simply  wait  after  de- 
fault of  the  first  installment,  although  the  note  then  matured,  and 
sue  at  the  date  originally  fixed  for  the  last  installment,  getting  the 

*'  San  Antonio,  etc.  Association  v.  Stewart,  94  Texas,  441,  446,  61  S.  W.  386  (1901). 

'">  Edson  R.  Sunderland,  "A  Modem  Evolution  in  Remedial  Rights,  —  the  Declara- 
tory Judgment,"  16  Mich.  L.  Rev.  69,  77:  "To  use  a  homely  figure,  prior  to  1883  the 
EngUsh  courts  were  employed  only  as  repair  shops;  since  that  time  they  have  been 
operated  as  service  stations." 

"  The  authorities  on  both  sides  will  be  foimd  in  i  Sedgwick  on  Damages,  9  ed., 
5325/- 
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interim  ten  per  cent  interest  in  his  judgment.  Even  jurisdictions 
which  ordinarily  allow  only  the  legal  rate  after  maturity  on  the 
ground  that  the  contract  simply  fixed  a  rate  until  maturity,  ought 
in  the  installment  cases  to  use  the  contract  rate  as  the  measure  of 
damages,  since  the  instrument  provided  for  that  rate  until  the  ma- 
turity of  the  last  installment.  The  loss  of  the  stipulated  high  in- 
terest is  an  element  of  the  damage  caused  by  the  maker's  breach  of 
contract  which  ought  to  be  included  in  the  judgment.  The  accel- 
eration provision  in  installment  notes  is  like  a  clause  in  a  contract 
for  the  delivery  of  goods  by  installments,  agreeing  that  on  non- 
delivery of  any  installment,  the  whole  contract  may  be  canceled. 
The.  buyer  can  then  recover  for  the  loss  of  the  future  benefit  which 
he  would  have  received,  if  it  had  not  been  for  the  breach  of  con- 
tract.^^  If  this  reasoning  be  sound,  the  holder  of  the  ten  per  cent 
note  of  which  the  first  installment  is  defaulted  will  recover  just  as 
much  interest  in  his  judgment  as  he  would  have  received  if  all 
installments  had  been  regularly  paid,  subject  of  course  to  discount 
if  the  judgment  is  obtained  before  the  date  of  the  last  installment. 
Consequently,  he  is  not  really  deprived  of  his  investment  by  the 
default,  and  the  value  of  the  note  is  certain.  Therefore,  automatic 
acceleration  on  default  does  not  impair  negotiability. 

2.  Optional  Acceleration  on  Default.  —  The  weight  of  authority 
and  the  better  view  construe  the  acceleration  provision  as  giving 
the  holder  an  option  to  declare  the  whole  sum  due,  which  he  can 
exercise  by  demand,  suit,  foreclosure,  and  similar  acts.  Since  the 
provision  is  primarily  for  his  benefit,  he  can  waive  it  if  he  wishes. 
Waiver  may  be  shown  by  the  subsequent  acceptance  of  interest  or 
by  mere  inaction.  The  obligor  cannot  take  advantage  of  his  own 
wrong  and  cause  an  automatic  change  of  maturity,  which  would 
subject  the  paper  to  equitable  defenses  and  start  the  Statute  of 
Limitations  running. ^^    Such  reading  of  an  option  into  the  instru- 

''^  2  Sedgwick  on  Damages,  9  ed.,  §  636  b;  Cherry  Valley  Iron  Works  v.  Florence 
Iron  River  Co.,  64  Fed.  567  (C.  C.  A.,  6th,  1894).  Another  analogy  is  damage  for 
failure  to  accept  a  draft:  2  Sedgwick,  Ih.,  §  707. 

''  Chicago  V.  Merchants'  Bank,  136  U.  S.  268,  284  (1889),  semhle;  Nebraska,  etc. 
Bank  v.  Nebraska,  etc.  Co.,  14  Fed.  763  (Neb.  1883);  Gillette  v.  Hodge,  170  Fed.  3x3 
(C.  C.  A.  8th,  Minn.,  1909);  Belloc  v.  Davis,  38  Cal.  242  (1869);  Watts  v.  Hoffman, 
77III.  App.  411  (1898). 

A  similar  provision  in  the  mortgage  was  construed  as  giving  only  an  option  in  Rich- 
ardson V.  Warner,  28  Fed.  343  (Neb.  1886);  Keene  Five  Cent  Savings  Bank  v.  Reid,  123 
Fed.  221  (C.  C.  A.,  8th  Kan.,  1903),  certiorari  denied,  191  U.  S.  567  (1903);  Mason  v. 
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ment  is  analogous  to  the  interpretation  of  the  usual  clause  in  a 
lease,  that  the  term  shall  cease  and  be  absolutely  determined  or 
void  upon  a  default  in  the  payment  of  rent.  It  is  well  settled  that 
the  landlord  waives  the  forfeiture  by  subsequent  acceptance  of  rent, 
and  that  the  tenant  will  not  be  allowed  to  say  that  he  is  discharged 
from  his  covenants  by  his  own  default,  unless  the  landlord  chooses 
to  take  advantage  of  the  condition. ^^  The  word  "void"  in  an  in- 
surance policy  is  also  construed  to  render  it  voidable  at  the  option 
of  the  insured.  This  construction  of  the  acceleration  clause  reaches 
a  just  result.  The  interest  and  other  terms  of  the  loan  are  ordinarily 
arranged  with  reference  to  the  normal  Hfe  of  the  instrument  with 
the  expectation  that  the  obligor  will  carry  out  his  promises.  The 
default  clause  does  not  give  the  obligor  the  right  to  break  his  con- 
tract. It  is  merely  incidental  to  the  main  contract,  affording  the 
holder  the  right  to  take  rapid  action,  at  the  first  sign  of  trouble, 
to  protect  his  entire  investment  instead  of  running  future  risks. 
He  should  be  free  to  decide  whether  such  protection  is  necessary 
under  the  circumstances  of  the  default.  Moreover,  it  is  also  for 
the  benefit  of  the  ordinary  obligor  to  construe  the  provision  as  per- 
missive and  not  mandatory.  Extended  credit  has  been  given  him 
because  of  his  inability  to  pay  in  a  short  time  from  his  usual  re- 
sources. The  dates  for  payment  are  adapted  to  his  abiHty  to  pay. 
If  every  default  automatically  brings  the  whole  loan  down  on  his 
head  at  once,  he  will  often  be  unable  to  remain  solvent.  The 
holder  could  not  overlook  even  a  slight  delay  of  interest,  but  would 

Luce,  ii6  Cal.  232,  48  Pac.  72  (1897);  Watts  v.  Creighton,  85  Iowa,  154,  52  N.  W.  12 
(1892);  Lowenstein  v.  Phelan,  17  Neb.  429,  22  N.  W.  561  (1885);  Cox  v.  Kille,  50  N.  J. 
Eq.  176,  24  Atl.  1032  (1892);  Core  v.  Smith,  23  Okla.  909,  921,  102  Pac.  114  (1909); 
Batey  v.  Walter,  46  S.  W.  1024  (Tenn.,  1897);  First  National  Bank  v.  Parker,  28  Wash. 
234,  68  Pac.  756  (1902), 

The  holder's  option  need  not  be  exercised  immediately  upon  default.  Wheeler  v, 
Howard,  28  Fed.  741  (Mo.  1886).  Bringing  suit  is  exercise  of  the  option  without  other 
notice  to  the  debtor.  Swearingen  v.  Lahner,  93  Iowa,  147,  61  N.  W.  431  (1894) ;  Coad  v. 
Home  Cattle  Co.,  32  Neb.  761,  769,  49  N.  W.  757  (1891).  It  is  held  that  even  if  fore- 
closure proceedings  were  instituted  and  then  dismissed,  maturity  was  not  accelerated, 
and  the  Statute  of  Limitations  did  not  begin  to  rim.  California  Savings  Soc.  v.  Culver, 
127  Cal.  107,  59  Pac.  292  (1899). 

The  Federal  courts  need  not  follow  state  decisions  on  the  application  of  the  local 
Statute  of  Limitations  to  these  instruments.  Keene  Five  Cent  Sav.  Bank  v.  Reid,  123 
Fed.  221  (C.  C.  A.,  8th,  Kan.,  1903),  certiorari  denied,  191  U.  S.  567  (1903);  contra, 
Moline  Plow  Co.  v.  Webb,  141  U.  S.  616,  625  (Texas,  1891),  semble. 

"  Belloc  V.  Davis,  38  Cal.  242,  250  (1869);  Rede  v.  Farr,  6  M.  &  S.  121  (1817). 
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have  to  enforce  the  instrument  in  order  to  charge  secondary  parties 
and  avoid  the  Statute  of  Limitations.  Leniency  now  might  be 
unexpectedly  used  against  him  years  hence,  unless  the  law  per- 
mits it.^^  Consequently,  the  provision  should  be  construed  as 
optional.  If  the  acceleration  clause  is  impliedly  or  expressly  op- 
tional, the  time  or  times  for  payment  remain  as  fixed  by  the  instru- 
ment despite  the  default,  unless  the  holder  exercises  his  option. 
Therefore,  the  obligor  cannot  pay  up  the  whole  amount  of  the  in- 
strument at  once  against  the  holder's  consent;  ^^  and  the  Statute 
of  Limitations  does  not  begin  to  run  until  the  date  fixed. '^'^  And 
the  rules  as  to  equitable  defenses  and  notice  to  secondary  par- 
ties are  in  this  situation  the  same  as  if  no  acceleration  clause 
existed. 

At  this  point,  however,  special  difiiculties  arise  with  installment 
paper.  If  a  note  is  payable  in  several  installments  without  any 
acceleration  provision,  and  one  installment  is  known  to  be  overdue, 
then  a  purchaser,  though  ignorant  of  equitable  defenses,  will  be 
barred  by  such  a  defense  from  recovering  subsequent  installments,^* 
because  he  had  ground  to  suspect  some  valid  reason  for  the  default. 
If  due  notice  of  the  dishonor  was  not  given  to  indorsers,  this  is  an 
equitable  defense  which  would  prevent  the  purchaser  who  knew 
of  the  dishonor  from  charging  them  at  all.^^  Therefore  an  install- 
ment note  with  an  acceleration  provision  is  in  these  respects  over- 
due on  default,  even  though  the  option  has  not  been  exercised,  and 
a  holder  with  notice  of  the  default  is  affected.*"  The  same  result 
would  follow  if  the  option  had  been  exercised,  and  a  subsequent 
purchaser  knew  of  the  default,  but  not  of  the  holder's  election.  In 
all  these  situations,  the  holder  must  have  notice  of  the  default. 
The  absence  of  any  indorsement  on  the  instrument  that  install- 
ments have  been  paid  is  not  per  se  notice  and  does  not  subject  a 

^^  Belloc  V.  Davis,  38  Cal.  242,  249  (1869);  Lowenstein  v.  Phelan,  17  Neb.  429, 431, 
22  N.  W.  561  (1885). 

™  Cox  V.  Kille,  50  N.  J.  Eq.  176,  24  Atl.  1032  (1892). 

^^  See  the  cases  in  note  73,  supra,  except  Cox  v.  Kille;  and  also  Kennedy  v.  Gibson, 
68  Kan.  612,  617,  75  Pac.  1044  (1904),  semble. 

The  authorities  are  reviewed  in  notes  in  12  L.  R.  A.  (n.  s.),  1190;  51  L,  R.  A.  (n.  S.), 

151- 

^*  Vinton  v.  King,  4  All.  (Mass.)  562  (1862). 

^'  Noell  V.  Gaines,  68  Mo.  649  (1878).  This  would  also  follow  from  the  analogy  of 
nonacceptance  of  bills  of  exchange.    Whitehead  v.  Walker,  9  M.  &  W.  506  (1842). 

80  Hall  V.  WeUs,  24  Cal.  App.  Rep.  238  (1914). 
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purchaser  to  equities.  It  is,  however,  evidence  of  notice.^^  Pay- 
ment of  a  price  large  enough  to  include  the  defaulted  installment 
would  also  be  evidence. 

Therefore,  known  default,  regardless  of  the  holder's  option,  is 
enough  to  render  an  installment  instrument  completely  overdue  for 
purposes  of  equitable  defenses  and  charging  indorsers,  though  not 
for  tender  of  payment  and  the  Statute  of  Limitations.  The  reason 
is,  that  the  default  is  at  a  maturity,  for  the  instrument  has  several 
maturities.  The  earher  maturity  does  not  result  from  acceleration; 
it  is  already  there,  specified  by  the  language  of  the  instrument. 
This  distinguishes  the  installment  type  of  acceleration  provision 
from  all  the  others  considered  in  this  article. 

The  same  principle  applies  to  a  series  of  notes  which  show  on 
their  face  that  they  are  part  of  the  same  transaction,^^  but  not  to 
instnunents  which  are  accelerated  by  default  of  interest.^  Failure 
to  pay  interest  is  as  likely  to  result  from  temporary  embarrassment 
as  from  an  equitable  defense;  it  does  not  entitle  indorsers  to  notice; 
and  therefore  it  is  not  equivalent  to  a  dishonor  for  purposes  of 
letting  in  equities.^ 

It  is  hardly  necessary  to  state  that  a  holder  without  notice  of 
either  default  or  exercise  of  the  option  is  not  affected  by  the  accel- 
eration provision.  ^^ 

Acceleration  by  an  Extrinsic  Fact 

Another  type  of  acceleration  clause  provides  for  payment  at  a 
stated  day  or  sooner  upon  the  happening  of  an  event  entirely  dis- 
tinct from  the  collection  of  the  instrument.  Examples  are:  "ninety 
days  after  sight,  or  when  realized";  ^^  "in  twelve  months,  or  before 

81  National  Bank  of  North  America  v.  Kirby,  io8  Mass.  497  (1871);  Taylor  v.  Ameri- 
can National  Bank,  63  Fla.  631,  649,  57  So.  678  (1912);  McCorkle  v.  MiUer,  64  Mo. 
App.  153  (1895);  Gillette  v.  Hodge,  170  Fed.  313  (C.  C.  A.  8th,  1909). 

^  25  Hakv.  L.  Rev.  286  collects  the  cases.  The  principle  is  the  same  whether  the 
acceleration  provision  is  present  or  not. 

83  Gillette  v.  Hodge,  170  Fed.  313  (C.  C.  A.  8th,  1909). 

"  Cromwell  v.  Sac  Comity,  96  U.  S.  51  (1877);  the  authorities  are  collected  in  8  Cor- 
PTTS  Juris,  478,  which  cites  a  few  cases  contra. 

^  Lowenstein  v.  Phelan,  17  Neb.  429,  431,  22  N.  W.  561  (1885);  Core  v.  Smith,  23 
Okla.  909,  924,  102  Pac.  114  (1909),  sevible;  Gillette  v.  Hodge,  170  Fed.  313  (C.  C.  A. 
8th,  1909). 

*•  Held  bad  in  Alexander  v.  Thomas,  16  Q.  B.  333  (1851). 
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if  made  out  of  the  sale  of  a  machine";  ^^  "one  year  after  date  .  .  . 
this  to  be  paid  when  any  dividends  shall  be  declared  on . . .  shares  "  ;^^ 
"Dec.  I,  1905;  if  crop  ...  is  below  8  bushels  per  acre  this  note 
shall  be  extended  one  year."  ^^  If  such  a  clause  clearly  does  no 
more  than  give  the  maker  a  limited  option  to  accelerate  payment, 
then  it  is  like  the  cases  which  permit  him  to  pay  a  note  ofif  on  any 
interest  date.  However,  most  of  these  instruments  must  be  con- 
strued as  making  the  instrument  automatically  due,  if  the  machine 
is  sold  or  the  dividends  declared  or  the  crop  sufl&ciently  large,  etc. 
Such  instruments  are  not  suitable  for  circulation.  They  violate  the 
first  principle  of  this  article,  because  maturity  is  fixed  by  an  act 
not  incidental  to  the  collection  of  the  instrument.  The  "on  or  be- 
fore" and  installment  cases  do  involve  such  an  incidental  act. 
Here  we  cannot  say  that  there  is  a  principal  maturity  with  accel- 
eration as  an  optional  means  of  enforcing  the  principal  obligation. 
There  are  two[maturities  of  coequal  importance,  and  one  of  them  is 
uncertain  and  could  not  stand  alone.  The  holder  is  under  no  duty  to 
inquire  into  dishonor  by  nonacceptance  or  refusal  to  pay  on  demand, 
but  here  is  an  outside  fact  which  obviously  affects  payment.  Since 
purchasers  of  negotiable  paper  should  not  be  required  to  investigate 
outside  facts,  these  instruments  are  not  properly  negotiable.  Also  the 
value  is  speculative,  for  no  one  can  tell  in  advance  whether  the  con- 
tingent event  will  occur,  yet  if  it  does  the  investment  is  destroyed. 

Such  an  instrument  has  consequently  been  held  in  England  not 
to  be  a  valid  note,®"  but  numerous  decisions  in  this  country  repudi- 
ate the  English  case  and  uphold  negotiabihty.®^ 

The  Negotiable  Instruments  Law  provides  that  "instnunents 
payable  on  or  before  a  fixed  or  determinable  future  time  specified 
therein"  are  negotiable.®^  It  has  been  held  in  Iowa  that  thisvahdates 
acceleration  by  a  contingent  event,  ®^  since  the  instrument  is  payable 

*'  Held  good  in  Ernst  v.  Steckman,  74  Pa.  St.  13  (1873);  Cisne  v.  Chidester,  85  111. 
523  (1877);  Charlton  v.  Reed,  61  la.  166,  16  N.  W.  64  (1883). 

**  Held  bad  in  Brooks  v.  Hargreaves,  21  Mich.  254  (1870). 

*'  Held  good  in  State  Bank  of  Halstad  v.  Bilstad,  136  N.  W.  204  (Iowa,  1912,  N.  I.  L.) 

9°  Alexander  v.  Thomas,  16  Q.  B.  333  (1851). 

"  Cases  in  the  preceding  notes;  and  those  collected  in  i  Daniel,  Negotiable  In- 
struments, §  43  /.;  8  Corpus  Juris,  138,  note  75.  See,  also,  Van  Arsdale-Osbome 
Brokerage  Co.  v.  Martin,  8i  Kan.  499,  106  Pac.  42  (1910). 

«  §  4  (2). 

^  State  Bank  of  Halstad  v.  Bilstad,  136  N.  W.  204  (Iowa,  1912).  Contra,  Bright  v. 
Offield,  81  Wash.  442,  448,  143  Pac.  159,  162  (1914,  N.  I.  L.). 
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either  on  a  fixed  day  or  before  it.  By  this  argument  any  accelera- 
tion provision  would  be  valid,  yet,  as  we  shall  see,  many  such  pro- 
visions are  held  invalid  under  the  Act,  and  the  Iowa  court  itself  has 
construed  the  Act  to  forbid  a  chattel  note  with  an  acceleration  pro- 
vision, because  of  uncertainty  in  time.®^  It  seems  impossible  that  the 
Act  would  be  held  to  permit  notes  payable  "in  one  hundred  years 
or  sooner  when  the  peace  conference  is  over";  "in  twenty  years  or 
when  an  aeroplane  crosses  the  Atlantic."  This  clause  of  the  Act 
must  be  restricted  to  instnmients  which  are  literally  payable  "on 
or  before"  a  day  without  further  contingencies,  so  that  the  holder 
or  maker  accelerates  by  his  election;  or  else  we  must  construe  the 
clause  in  the  light  of  the  law  merchant  to  include  other  acts  of 
acceleration,  if  they  are  business  acts  incidental  to  the  collection 
of  the  instrument.  The  clause  cannot  authorize  uncommercial 
acts  of  acceleration.  Indeed,  the  instruments  just  considered  bear 
the  aspect  of  agricultural  paper  rather  than  commercial.  They  are 
open  to  all  the  objections  which  can  be  urged  against  notes  payable 
on  a  contingency  without  any  fixed  time  limit.  They  ought  to  be 
regarded  as  simple  contracts  for  the  repayment  of  a  loan  on  peculiar 
conditions,  and  not  as  paper  to  circulate  as  a  substitute  for  money. 

Judgment  Notes 

Notes  authorizing  any  attorney  of  record  to  confess  judgment 
on  behalf  of  the  maker  if  he  does  not  pay  at  maturity  are  negotiable, 
both  at  common  law  ®^  and  under  the  Negotiable  Instruments  Law.^ 
However,  if  judgment  can  be  confessed  before  maturity,  negotiabil- 
ity is  denied  by  decisions  before  ^^  and  after  the  Act.^^  A  confes- 
sion of  judgment  before  maturity  does  not  accelerate  payment  in 
some  states.^®  It  simply  gives  the  holder  an  immediate  judgment 
hen,  which  can  be  enforced  by  execution  after  maturity.    In  other 

"  Iowa  National  Bank  v.  Carter,  144  Iowa,  715,  123  N.  W.  237  (1909). 
9*  The  cases  are  collected  in  8  Coepus  Jxjeis,  128. 

»«  §  5  (2). 

'^  Overton  v.  Tyler,  3  Pa.  346  (1846),  is  the  leading  case.  Richards  v.  Barlow,  140 
Mass.  218,  6  N.  E.  68  (1885),  accord,  is  based  on  the  old  Massachusetts  rule  against 
acceleration  provisions. 

98  Milton  National  Bank  v.  Beaver,  25  Pa.  Sup.  Ct.  494  (1904);  First  National 
Bank  of  Elgin,  Illinois  v.  Russell,  124  Tenn.  618,  139  S.  W.  734  (1911);  Wisconsin 
Yearly  Meeting  v.  Babler,  115  Wis.  289,  91  N.  W.  678  (1902). 
See  other  citations  in  8  Corpus  Juris,  128. 

"  Overton  v.  Tyler,  supra. 
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• 
states,  execution  can  be  levied  at  once.^°°    In  any  case  the  note  is 
changed  before  maturity  into  a  non-negotiable  judgment.^"^     Is 
this  rightly  held  to  make  the  note  itself  non-negotiable?    The  deci- 
sions to  that  effect  have  been  vigorously  attacked."^ 

The  fact  that  an  obHgation  may  become  non-negotiable  does  not 
necessarily  prevent  negotiability  at  the  outset.  A  restrictive  in- 
dorsement, Hke  "Pay  A  only,"  may  prohibit  the  further  negotiation 
of  a  negotiable  note.^"^  Acceleration  by  conversion  into  stock  be- 
fore maturity  is  analogous  to  conversion  into  a  judgment,  and  is 
always  held  unobjectionable,  as  we  have  seen.^°^  There  are  two 
distinctions,  however,  which  will  perhaps  account  for  the  failure  to 
apply  the  analogy.  When  a  note  is  exchanged  for  stock  it  is  sur- 
rendered to  the  obligor  and  safely  out  of  circulation,  in  the  hands 
of  the  man  who  is  most  interested  in  cancehng  it.  If  judgment  is 
entered  on  a  note  before  maturity,  the  note  will  perhaps  have  to  be 
filed  with  the  clerk  of  court  (this  depends  upon  local  rules),  but  it 
is  not  in  the  custody  of  the  obligor.  Access  to  records  is  easy,  and 
the  note  may  get  out  and  into  the  hands  of  a  bond  fide  purchaser 
without  notice,  so  that  the  obligor  would  have  to  pay  twice.  How- 
ever, this  objection  applies  to  notes  payable  on  or  before  a  fixed  date 
at  the  option  of  the  holder  in  whole  or  in  part,  which  are  held  nego- 
tiable,^°^  although  a  maker  who  had  paid  a  large  part  to  the  payee 
might  have  to  pay  over  again  in  full  to  an  innocent  indorsee.  A 
further  peculiarity  of  these  judgment  notes  is  that  they  oust  the 
courts  of  jurisdiction,  and,  therefore,  like  arbitration  agreements 
are  regardQd  jealously  and  tied  down  within  narrow  limits. 

Acceleration  if  the  Holder  Deems  himself  Insecure 

In  view  of  the  Hberal  attitude  taken  by  the  courts  towards  the 
acceleration  provisions  already  considered,  especially  those  depend- 
ent upon  an  outside  fact,  a  note,  payable  at  a  fixed  date  or  sooner 
"on  demand  at  the  option  of  the  holder  if  he  deems  himself  insecure  " 

100  First  National  Bank  of  Elgin,  Illinois  v.  Russell,  supra. 

i"!  See  "Are  Judgments  Quasi  Negotiable?"  Roscoe  Pound,  43  Cent.  L.  J.  440 
{1896). 

1"^  In  the  pamphlet.  Some  Observations  on  the  Negotiable  Instruments  Act,  William 
Trickett,  Carlisle,  Pa.,  1916. 

»<»  N.  I.  L.  §  36. 

"**  N.  I.  L.  §  5  (4);  and  supra,  pages  762-63. 

i<*  See  supra,  notes  46,  47,  and  infra,  note  108. 
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• 
should  create  no  difficulty.  Such  instruments  simply  express  more 
fully  the  effect  of  paper  payable  on  or  before  a  fixed  date  at  the 
option  of  the  holder,  which  is  clearly  negotiable.  It  may  be  argued 
that  the  holder's  insecurity  is  an  objective  fact  which  must  be 
proved  to  accelerate  payment.  However,  the  phrase  seems  mere 
encouragement,  and  he  can  exercise  his  option  to  demand  payment 
whether  he  really  feels  insecure  or  not.  The  point  is,  that  insecurity 
is  the  usual  state  of  mind  accompanying  a  demand  by  the  holder 
before  maturity,  and  so  is  naturally  written  in  here.  And  even  if 
actual  insecurity  is  necessary,  it  is  not  an  extrinsic  fact  which  the 
holder  needs  to  investigate  in  order  to  determine  whether  he  can 
exercise  his  option.  Subsequent  purchasers  need  not  inquire  about 
the  exercise  of  the  option  if  they  have  no  notice  that  it  was  exercised, 
for  it  is  incidental,  and  the  analogy  of  Dunn  v.  O'Keefe  ^^  once 
more  appHes.  However  construed,  the  instrument  is  suitable  for 
circulation,  more  so. than  the  ordinary  note  without  an  acceleration 
clause.  The  value  is  certain,  and  even  the  danger  of  insolvency  is 
to  some  extent  overcome. 

Yet  the  decisions  at  common  law  and  under  the  act  are  almost 
unanimous  against  the  negotiability  of  an  instrument  with  this 
provision.^"^  The  argument  from  common-law  principles  is  that  the 
valid  acceleration  provisions  give  the  maker  some  share  in  the  ac- 
celeration. Either  the  note  is  payable  "on  or  before"  a  date  at  his 
option,  or  else  it  is  due  upon  his  default  in  the  installment  and 
similar  cases.  The  holder  may  have  an  option  too  in  the  installment 
cases,  but  the  maker  must  do  something  first.  Here  the  time  of 
payment  is  dependent  entirely  upon  the  option  of  the  holder.  This 
distinction  seems  to  me  purely  technical,  especially  when  the 
maker's  part  consists  in  a  breach  of  contract.    There  is  no  reason 

^''*  5  M.  &  S.  282  (1816).    See  page  761,  supra. 

^o'  Some  of  the  following  cases  involved  "chattel  notes,"  and  are  indicated  by  ch. 
Kimpton  v.  Studebaker,  14  Idaho  552, 94  Pac.  1039  (1908,  N.  I.  L.)  ck.  setnble;  Smith  v. 
Marland,  59  Iowa,  645,  13  N.  W.  852  (1882);  Iowa  National  Bank  v.  Carter,  144  Iowa 
715,  123  N.  W.  237  (1909,  N.  I.  L.)  ch.;  but  cf.  State  Bank  of  Halstad  v.  Bilstad,  136 
N.  W.  204  (Iowa,  191 2,  N.  I.  L.);  Third  National  Bank  v.  Armstrong,  25  Minn.  530 
(1879)  cA.  semble;  First  National  Bank  of  New  Windsor  v.  Bynum,  84  N.  C.  24 
(1881);  Reynolds  v.  Vint,  73  Ore.  528,  144  Pac.  526  (1914,  N.  I.  L.)  ch.;  Carroll,  etc. 
Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313  (1887)  ch.;  Bright  v.  Offield,  81  Wash.  442, 
450,  143  Pac.  159,  162  (1914,  N.  I.  L.),  semble;  Puget  Sound  State  Bank  v.  Paving  Co., 
94  Wash.  504,  162  Pac.  870  (1917,  N.  I.  L.),  approved  in  15  Mich.  L.  Rev.  512.  See, 
also,  35  L.  R.  A.  (n.  s.),  392,  note.  Contra,  Heard  v.  Dubuque  County  Bank,  8  Neb.  10 
(1878). 
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why  the  holder  should  not  have  an  option  as  well  as  the  maker. 
In  either  situation,  the  acceleration  is  incidental  and  should  not 
afifect  an  innocent  purchaser.  (Even  if  my  third  principle  is  re- 
jected with  its  Dunn  v.  O^Keefe  analogy,  the  inquiry  into  whether  a 
demand  has  already  been  made  is  much  less  objectionable  than  an 
inquiry  whether  the  maker's  father  has  died,  or  a  machine  has  been 
sold.  Yet  such  inquiries  into  outside  facts  are  permitted  by  the 
courts,  while  a  fact  in  the  course  of  collection  of  the  instrument  is 
held  fatal.)  Furthermore,  the  authorities  allow  an  option  by  the 
holder  to  accelerate  payment  on  other  instruments.-^"*  In  an  ordi- 
nary demand  note  the  time  of  payment  is  entirely  within  his  con- 
trol. It  is  plain  that  the  judgment  note  cases  are  too  peculiar  to 
have  any  bearing  on  this  matter  of  holder's  option. 

The  Negotiable  Instruments  Law  with  its  general  "on  or  before" 
clause  ^"^  certainly  seems  to  settle  this  point  and  allow  the  holder 
an  option,  but  the  decisions  since  the  Act  continue  to  argue  that 
the  "insecure"  clause  makes  the  "time  of  payment  .  .  .  depend- 
ent absolutely  upon  the  will  and  election  of  the  payee"  and  "'de- 
pendent on  the  future  volition  of  one  'other  than  the  maker."  "'^ 
Therefore  it  is  said  to  be  "payable  upon  a  contingency"  "^  and  in- 
valid under  the  last  sentence  of  section  four."^  That  sentence  has 
no  proper  application  to  these  instruments,  which  fall  within  sub- 
division two  of  the  same  section."^ 

The  decisions  are  particularly  unfortunate  in  view  of  their  effect 
upon  the  form  of  note  sometimes  used  by  savings  banks,  which  fixes 
a  date  for  payment  and  adds,  "with  the  understanding  that  the 
said  Bank  may  at  any  time  before  the  expiration  of  said  term  call 
for  the  payment  of  the  whole  or  any  portion  of  said  money,  provided 

108  See  notes  46  and  47,  supra.  To  these  may  be  added  cases  of  a  note  payable  in  such 
instaUments  as  the  holder  may  demand,  where  the  time  of  pa5Tnent  is  entirely  within 
his  control,  and  yet  is  held  certain.  White  v.  Smith,  77  111.  351  (1875);  Stillwell  v. 
Craig,  58  Mo.  24  (1874);  President,  etc.  of  the  Goshen,  etc.  Turnpike  Road  v.  Hurtin, 
9  Johns.  (N.  Y.)  217  (181 2);  Washington  County  Mutual  Insiu-ance  Co.  v.  Miller,  26 
Vt.  77  (1853)- 

1"'  §  4  (2),  see  note  113,  infra. 

no  puget  Soimd  State  Bank  v.  Washington  Paving  Co.,  94  Wash.  504,  515,  162  Pac. 
870  (1917). 

1"  Ibid.,  511;  Iowa' National  Bank  v.  Carter,  144  Iowa,  715^123  N.  W.  237,  241 
(1909). 

^^  "An  instrument  payable  upon  a  contingency  is  not  negotiable." 

"*  This  allows  instruments  "payable  .  .  .  on  or  before  a  fixed  .  .  .  time." 
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the  same  is  wanted  to  pay  depositors."  "^  If  the  hostile  attitude 
toward  holder's  option  is  maintained,  such  a  note  would  not  be 
negotiable. 

Chattel  Notes 

The  nature  of  these  instruments  and  the  form  of  the  acceleration 
provision  has  already  been  discussed."^  The  effect  is  to  give  the 
holder  a  mortgage  upon  a  chattel  in  the  possession  of  the  vendee 
as  security  for  the  note,  and  to  accelerate  payment  if  the  maker 
does  any  specified  acts  which  endanger  the  mortgage  Uen,  such 
as  sale,  removal,  or  suffering  a  levy  of  execution.  Very  often  the 
holder  is  expressly  given  an  option  to  take  advantage  of  the  maker's 
act,  but  such  an  option  is  to  be  implied  in  any  case  since  the  clause 
is  clearly  for  his  protection,  if  he  thinks  he  needs  it.  The  maker 
should  not  be  regarded  as  having  an  option  to  accelerate  payment 
by  his  own  clear  misconduct.  Sometimes  the  holder  is  authorized 
to  seize  and  sell  the  collateral,  applying  the  proceeds  upon  the  note, 
and  being  able  to  sue  for  the  deficiency  at  once.  Although,  unlike 
the  "insecure"  cases,  the  maker  does  participate  in  the  acceleration, 
it  is  clear  that  acceleration  by  this  kind  of  option  is  more  difficult 
to  uphold  than  that  in  the  installment  cases  when  the  holder  merely 
sues.  It  is  also  clear  that  the  maker's  act  is  less  closely  connected 
with  the  collection  of  the  instrument  than  in  the  installment  and 
other  cases,  where  default  of  payment  brings  the  acceleration  pro- 
vision into  play.  Consequently,  it  is  harder  to  bring  these  notes 
within  the  first  principle  of  this  article,  and  say  that  the  act  of 
acceleration  is  incident  to  the  collection  of  the  instrument.  Other 
questions  arise  as  to  the  rights  of  subsequent  purchasers.  If  the 
holder  can  make  the  note  due  at  once  by  seizure  of  a  chattel,  ex- 
trinsic evidence  is  necessary  to  prove  whether  the  chattel  has  been 
seized  or  not.  Therefore,  if  the  purchaser  is  bound  to  inquire 
whether  there  has  been  acceleration,  he  will  have  to  go  into  extrinsic 
evidence. 

Therefore,  by  the  weight  of  authority  these  acceleration  provi- 
sions are  held  to  impair  negotiability,  as  rendering  the  time  uncer- 
tain and  containing  promises  about  the  chattel  which  are  "in  addi- 
tion to  the  payment  of  money."  "®   The  time  is  said  to  be  uncertain 

"*  This  form  is  used  by  the  Boston  Five  Cent  Savings  Bank. 

115  Page  749,  supra. 

"*  Kimpton  v.  Studebaker,  14  Idaho,  552,  94  Pac.  1039  (1908,  N.  I.  L.);  Iowa  Na- 
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because  it  is  dependent  upon  the  fact  of  whether  the  maker  does 
sell  or  remove  the  chattel.  The  cases  also  show  traces  of  a  hostility 
to  all  chattel  notes,  with  or  without  the  acceleration  provision."^ 

After  considerable  questioning,  I  have  come  to  the  conclusion 
that  these  notes  are  negotiable.  The  reasons  for  this  view  are  like 
those  presented  in  the  discussion  of  the  next  topic  on  collateral, 
that  the  maker's  promises  and  the  breach  are  really  incidental  to 
the  collection  of  the  instrument  because  of  the  importance  of  the 
security.    A  few  cases  take  the  same  position."^ 

A  somewhat  similar  question  arises  with  notes  secured  by  a  real- 
estate  mortgage,  which  provides  that  if  the  maker  shall  do  any  act 
by  which  the  value  of  the  mortgaged  property  shall  be  impaired, 
the  whole  amount  shall  become  due  and  payable.  This  would  in- 
clude suffering  or  committing  waste,  failing  to  keep  up  insurance, 
and  so  forth.  Such  a  note  has  been  held  invalid  in  Washington,"^ 
but  is  regarded  as  valid  in  other  decisions.^^" 

Acceleration  by  Depreciation  or  Sale  of  Collateral 

This  brings  us  at  last  to  the  validity  of  the  provisions  in  the 
promissory  note  described  on  the  first  page  of  this  article.^^^  The 
problem  is  closely  related  to  that  of  chattel  notes.  The  provisions 
are  frequently  contained  in  the  notes,  secured  by  collateral,  wliich 
banks  require  borrowers  to  sign.  Some  of  these  notes  allow  the 
holder  to  sell  the  collateral  at  once  if  it  depreciates  and  sue  forth- 
with for  the  deficiency,  without  giving  the  maker  an  opportunity 
to  furnish  more  margin.^^    Others  agree  to  deliver  more  collateral 

tional  Bank  v.  Carter,  144  Iowa,  715,  123  N.  W.  237  (1909,  N.  I.  L.);  but  see  State 
Bank  of  Halstad  v.  Bilstad,  136  N.  W.  204  (Iowa,  191 2,  N.  I.  L.);  First  National  Bank 
V.  Carson,  60  Mich.  432,  27  N.  W.  589  (1886),  probably  overruled  by  Schmidt  v.  Pegg, 
172  Mich.  159,  137  N.  W.  524  (1912,  N.  I.  L.);  Third  National  Bank  11.  Armstrong,  25 
Minn.  530  (1879),  semble;  Reynolds  v.  Vint,  73  Ore.  528,  144  Pac.  526  (1914,  N.  I.  L.); 
Carroll,  etc.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313  (i887);Kimballi'.  Mellon,  80 
Wis.  133,  48  N.  W.  iioo  (1891),  resting  chiefly  on  other  grounds.  See  35  L.  R.  A. 
(n.  s.),  392,  note;  L.  R.  A.  1915  B,  473,  note. 

1"  See  note  3,  supra. 

"*  Schmidt  v.  Pegg,  172  Mich.  159,  137  N.  W.  524  (1912,  N.  I.  L.),  probably  over- 
ruling First  National  Bank  v.  Carson,  60  Mich.  432  (1886);  Heard  v.  Dubuque,  8  Neb. 
10  (1878);  Joergensen  v.  Joergenson,  28  Wash.  477,  68  Pac.  913  (1902). 

"9  Bright  V.  Offield,  81  Wash.  442,  143  Pac.  159  (1914,  N.  I.  L.). 

^°  See  note  151,  infra.  i^i  Page  747,  supra. 

^  See  Mumford  v.  Tolman;  Benny  v.  Dunn;  Continental  National  Bank  v.  McGeoch; 
all  infra,  notes  126  to  128. 
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to  the  satisfaction  of  the  holder  when  demanded ;  on  failure  to  do  so 
the  note  matures  at  once,  and  the  holder  may  exercise  his  power  of 
sale  if  he  desires.^^  Occasionally,  the  maker  is  given  the  option  of 
paying  something  on  account  instead  of  furnishing  more  security.^^^ 
Sometimes,  the  note  provides  that  the  collateral  also  secures  any 
other  obligation  of  the  maker  due  to  the  payee,  or  even  of  any  firm 
of  which  he  is  a  member.  The  peculiar  acceleration  provisions  of  the 
obligations  of  the  National  Salt  Company  will  be  discussed  later.^^ 

The  weight  of  authority  holds  these  provisions  for  acceleration 
by  depreciation  of  collateral  to  be  fatal  to  negotiability,  whether 
accompanied  by  a  promise  to  furnish  more  collateral  ^^^  or  not.^^^ 
There  is,  however,  good  authority  in  favor  of  negotiability.^^^ 

The  provisions  are  said  to  violate  three  formal  requisites:  cer- 
tainty of  amount,  certainty  of  time,  and  the  rule  against  a  promise 
to  do  anything  but  pay  money.  Let  us  consider  these  in  turn,  re- 
membering, as  we  do  so,  the  words  of  Judge  Barclay  of  Missouri:  ^^^ 

^  Lincoln  v.  Perry;  Commercial  National  Bank  v.  Consumers'  Brewing  Co.;  HoUi- 
day  V.  Hoffman;  Hibemia  Bank  v.  Dresser;  Kennedy  v.  Broderick;  Finley  v.  Smith;  all 
infra,  notes  126  to  128. 

^*  Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  infra,  note  126, 

^*  In  note  156. 

^  Lincoln  v.  Perry,  66  Fed.  887  (C.  C.  A.  Sth,  1895);  Commercial  National  Bank  v. 
Consumers'  Brewing  Co.,  16  App.  D.  C.  186  (1900);  Strickland  v.  National  Salt  Co., 
79  N.  J.  Eq.  182,  81  Atl.  828  (1911);  National  Salt  v.  Ingraham,  122  Fed.  40  (C.  C.  A. 
2d,  1903);  but  see  National  Salt  Co.  v.  Ingraham,  143  Fed.  805  (C.  C.  A.  2d,  1906); 
Holliday  v.  Hoffman,  85  Kan.  71,  116  Pac.  239  (1911,  N.  I.  L.);  Hibemia  Bank  i;. 
Dresser,  132  La.  532,  538,  61  So.  561  (1913,  N.  I.  L.). 

127  Benny  v.  Dimn,  26  Pitts.  Leg.  J.  (n.  s.),  382,  2  Lack.  Leg.  N.  135  (1896),  prob- 
ably overruled  by  260  Pa.  255,  see  note  128;  Continental  National  Bank  v.  McGeoch, 
73  Wis.  332,  41  N.  W.  409  (1889).  But  see  Commercial  National  Bank  v.  Consum- 
ers' Brewing  Co.,  16  App.  D.  C.  186,  203  (1900),  semble. 

And  several  of  the  chattel  notes  held  invalid  allowed  the  holder  to  seize  and  sell  the 
chattel  before  maturity,  and  sue  for  the  deficiency,  e.  g..  Smith  v.  Marland,  59  Iowa,  645, 
13  N.  W.  852  (1882);  Kimpton  v.  Studebaker,  14  Idaho,  552,  94  Pac.  1039  (1908, 
N.  I.  L.).  South  Bend  Iron  Works  v.  Paddock,  37  Kan.  510,  15  Pac.  574  (1887);  but 
Iowa  distinguishes  a  note  allowing  the  holder  to  seize  the  chattel  if  he  deems  himself 
insecvure,  but  not  permitting  sale  till  maturity.  Bank  of  CarroU  v.  Taylor,  67  Iowa  572, 
25  N.  W.  810  (1885).    See  notes  in  35  L,  R.  A.  (n.  s.),  392,  and  L.  R.  A.  1915  B,  473. 

^8  National  Salt  Co.  v.  Ingraham,  143  Fed.  805  (C.  C.  A.,  2d,  1906);  Kennedy  v. 
Broderick,  216  Fed.  137  (C.  C.  A.  7th,  1914,  N.  I.  L.),  —  if  in  the  judgment  of  the 
holder  collateral  depreciates  and  new  collateral  is  not  delivered  on  demand,  note  ma- 
tures at  once;  Finley  v.  Smith,  165  Ky.  445, 177  S.  W.  262  (1915);  Mumford  v.  Tohnan, 
54  111.  App.  471  (1894),  157  111.  258,  41  N.  E.  617  (1895);  Empire  Nat.  Bank  v.  High 
Grade  Oil  Refining  Co.,  260  Pa.  255,  103  Atl.  602  (1918). 

129  First  National  Bank  of  Springfield,  Ohio  v.  Skeen,  loi  Mo.  683,  687, 14  S.  W.  732 
(1890). 


ACCELERATION  PROVISIONS  IN  TIME  PAPER         779 

"  The  law  governing  such  paper  is  the  outgrowth  of  the  usages  of  com- 
merce. In  determining  disputed  questions  in  its  appHcation  it  is  often 
useful  to  recur  to  the  objects  and  purposes  of  the  law  and  to  observe  how 
far  they  may  be  promoted  or  defeated  by  the  acceptance  of  any  proposed 
construction  of  it.  The  reason  of  any  law  is  its  life,  and  a  correct  con- 
ception of  its  reason  is  oftentimes  essential  to  a  proper  understanding  of 
the  meaning  and  tendency  of  the  law  itself." 

The  real  question,  therefore,  is  not  whether  a  formal  requisite 
is  violated  in  theory,  but  whether  it  is  violated  in  such  a  way  as  to 
raise  serious  objections;  whether  the  acceleration  provisions  render 
the  instrument  more  or  less  suitable  for  circulation  among  business 
meii  as  a  substitute  for  money. 

Uncertainty  of  Amount.  —  If  the  holder  is  authorized  to  sell  the 
collateral  before  maturity,  he  must  properly  apply  the  proceeds  of 
the  sale  toward  the  debt.  Only  the  balance  is  then  recoverable,  and 
it  is  uncertain  what  that  balance  will  be.  The  amount  payable  by 
the  maker,  either  under  a  judgment  or  otherwise,  is  therefore  said 
to  be  uncertain.^^°  A  further  uncertainty  is  created  by  words 
authorizing  the  holder  to  pay  all  expenses  of  the  sale  out  of  its 
proceeds.^^^ 

A  similar  uncertainty  as  to  the  size  of  the  deficiency  is  caused  by 
a  power  to  sell  collateral  at  maturity,  yet  this  is  clearly  valid.^^^  A 
distinction  has  been  suggested  in  that  the  power  to  sell  after  ma- 
turity operates  when  the  instrument  has  become  "an  ordinary 
contract  for  the  payment  of  money"  subject  to  equities,  while  the 
power  to  sell  before  maturity  operates  while  the  bill  has  negotiable 
privilege  and  value. ^^  This  distinction  overlooks  the  point,  that 
the  acceleration  does  cause  maturity  and  render  the  note  overdue 
as  to  persons  with  notice  that  it  has  occurred.  Also,  if  the  note 
mentions  the  collateral,  all  purchasers  are  put  on  notice  that  the 
collateral  should  accompany  the  note,^^^  and,  if  it  is  missing,  that 
it  has  been  sold.  A  prior  holder  could  have  sold  it  anyway  without 
express  power  to  do  so — a  wrongful  act,  of  course,  but  affecting  a 
later  purchaser  with  notice  of  the  existence  of  the  collateral  and  not 

1'"  Lincoln  National  Bank  v.  Perry,  66  Fed.  887,  892  (1895);  Continental  National 
Bank  v.  McGeoch,  73  Wis.  332,  337,  41  N.  W.  409  (1889). 

I'l  Continental  National  Bank  v.  McGeoch,  73  Wis.  332,  338,  41  N.  W.  409  (1889). 

"2  Arnold  v.  Rock  River,  etc.  R.  R.  Co.,  5  Duer  (N.  Y.)  207  (1856);  N.  I.  L.  §  5  (i). 

^^  Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  186,  203 
(1900). 

^^  Holmes  v.  Kidd,  3  H.  &  N.  891  (1858). 
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impairing  negotiability.  There  is  no  reason  why  the  expression  of 
the  power  should  alter  the  result.  In  other  words,  sale  before 
maturity  has  the  same  practical  effect  upon  later  purchasers  as  sale 
after  maturity. 

If  the  note  provides  that  the  collateral  also  secures  other  obli- 
gations/^^ then  it  may  be  that  the  absence  of  any  collateral  at- 
tached to  the  instrument  would  not  be  suspicious  and  would  not 
throw  a  duty  upon  the  purchaser  to  find  out  what  had  become  of 
the  collateral.  Consequently,  even  though  a  prior  holder  had  sold 
the  collateral  and  applied  the  proceeds  upon  this  very  note,  a  sub- 
sequent purchaser  ignorant  of  the  rule  would  be  able  to  recover  in 
full.  This  is  hard  upon  the  maker,  but  ought  not  to  prove  fatal  to 
negotiability.  The  same  hardship  might  result  in  notes  which  give 
the  maker  or  the  holder  an  option  for  payment  of  the  principal  in 
parts  before  maturity.  Such  part  p^ayments  would  not  affect  a 
subsequent  bond  fide  purchaser.  Yet,  as  we  have  seen,  such  in- 
struments are  negotiable.^^^ 

The  obligation  of  the  maker  to  pay  the  expenses  of  sale  does  not 
create  objectionable  uncertainty  in  amount.  The  sum  which  the 
holder  of  the  note  at  the  time  of  the  sale  receives  is  not  rendered 
uncertain,  for  he  obtains  only  the  face  of  the  note.  Indeed,  the 
clause  makes  the  value  of  the  note  more  certain,  for  it  is  not  liable 
to  diminution  by  unforeseen  expenses.  It  is  indeed  true  that  the 
maker  will  pay  more  than  the  face  of  the  note,  but  this  also  happens 
if  he  agrees  to  pay  exchange  or  attorney's  fees,  yet  such  agreements 
do  not  impair  commercial  certainty.^^^ 

^^  Held  fatal  to  negotiability,  as  an  order  to  do  an  act  in  addition  to  the  payment  of 
money;  and  as  showing  an  intention  not  to  have  the  note  transferable,  since  this  prom- 
ise nms  to  the  payee  alone.  Hibemia  Bank  v.  Dresser,  132  La.  532,  543,  61  So.  561 
(1913).  Contra,  Commercial  Bank  of  Selma  v.  Crenshaw,  103  Ala.  497,  15  So.  741 
(1893);  Empire  Nat.  Bank  v.  High  Grade  Oil  Refining  Co.,  260  Pa.  255,  103  Atl.  602 
(1918).  Difficult  questions  might  arise  about  priority  as  to  the  collateral,  should  the 
payee  hold  several  notes,  and  transfer  them  to  different  persons;  but  these  might  also 
arise  if  the  agreement  were  oral  and  not  on  the  instrument.  This  particular  provision 
should  not  defeat  negotiability,  if  the  acceleration  provisions  do  not.  It  does  not  per  se 
put  a  purchaser  on  inquiry.  For  recent  cases  on  such  provisions  see  Torrance  v. 
Third  National  Bank,  210  Fed.  806  (C.  C.  A.  3d,  1914);  Mulert  v.  National  Bank 
of  Tarentiun,  210  Fed.  857  (C.  C.  A.  3d,  1913). 

1^  This  analogy  is  pointed  out  in  Commercial  National  Bank  v.  Consimiers'  Brewing 
Co.,  16  App.  D.  C.  186,  203  (1900).    See  pages  759  and  761,  note  47,  supra. 

1"  N.  I.  L.  §  2;  Cudahy  v.  Bank,  134  Fed.  538  (C.  C.  A.  8th,  1904),  quoted  on  page 
751,  supra. 
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In  short,  the  provisions  for  a  speedy  sale  of  collateral  do  not 
create  uncertainty  in  amount,  but  make  it  more  certain  that  the 
holder  will  receive  the  full  face  value  of  the  instrument,  without 
reduction  by  either  the  insolvency  of  the  maker,  or  the  deprecia- 
tion of  the  collateral,  or  the  cost  of  collection. 

Uncertainty  in  Time.  —  The  acceleration  provisions  in  these 
collateral  notes  do  undoubtedly  render  the  time  of  payment  un- 
certain, but  not  more  so  than  the  other  types  of  provisions  already 
considered.  It  is  objected  that  a  note  "which  carries  with  it  the 
probability,  or  even  the  possibility,  that  it  may  be  partially  or 
wholly  extinguished  before  maturity"  is  not  suitable  for  negotia- 
tion.^^^  Every  "on  or  before"  note,  every  installment  note  which 
falls  due  at  once  upon  default,  every  note  which  gives  the  holder 
or  maker  an  option  to  make  part  payments  is  open  to  just  the  same 
objection.  This  argument  would  wipe  out  acceleration  provisions 
altogether. 

Another  objection  advanced  to  these  collateral  notes  is  that  the 
acceleration  is  not  caused  by  the  maker,  but  "there  is  an  uncer- 
tainty in  the  time  of  payment  within  the  determination  of  the 
payee  or  his  assignee."  ^^*  This  attempted  distinction  between 
holder's  option  and  maker's  option  has  already  been  considered,^^" 
and  found  to  be  baseless.  Also,  the  instrument  in  question  "is  no 
more  uncertain  for  practical  purposes  than  a  bill  drawn,  for  ex- 
ample, *at  sight,'  or  'on  demand,'  neither  of  which  phrases  has  ever 
been  held  to  diminish  negotiabiKty.  Yet,  with  regard  to  bills  so 
drawn,  the  holder  exercises  the  unquestioned  option  of  fixing  the 
time  when  the  direction  to  pay  becomes  absolute."  "^  And,  finally, 
the  maker  does  participate  in  the  acceleration  in  these  collateral 
notes  by  his  refusal  to  furnish  more  collateral,  so  that  they  would 
seem  analogous  to  installment  notes  which  are  accelerated  at  the 
option  of  the  holder  after  default  by  the  maker.  It  may  be  argued, 
however,  that  the  analogy  is  not  sound,  because  the  holder  has 
unlimited  discretion  to  determine  when  the  security  has  depre- 
ciated, so  that  for  all  practical  purposes  maturity  is  within  his  sole 

138  Thayer,  J.,  in  Lincoln  National  Bank  v.  Perry,  66  Fed.  887,  893  (C.  C.  A.  8th, 
189s). 

139  Benny  v.  Dunn,  26  Pitts.  Leg.  J.  382,  384  (1896). 
"°  See  page  774,  supra. 

1*1  Barclay,  J.,  in  First  National  Bank  v.  Skeen,  loi  Mo.  683,  688,  14  S.  W.  732 
(1890). 
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control.^^  The  general  law  as  to  drastic  pledge  agreements,  how- 
ever, requires  the  pledgee  to  act  in  good  faith  for  the  pledgor's  ben- 
efit as  well  as  his  own,^^  so  that  a  dishonest  or  wholly  unreasonable 
determination  that  the  security  is  depreciating  or  that  the  addi- 
tional security  is  not  satisfactory  would  not  seem  to  bring  about 
an  acceleration  which  would  have  any  legal  consequences.  There- 
fore, it  seems  incorrect  ^^  to  say  that  the  holder  has  arbitrary  power 
to  cause  acceleration.  The  power  is  given  him  for  the  purpose  of 
making  pajrment  as  certain  as  possible,  and  not  for  oppressing  the 
maker. 

There  are  difl&culties  about  certainty  of  time  which  are  not  raised 
by  the  cases  to  which  we  will  return  later. 

Furnishing  More  Collateral  as  an  Additional  Promise.  —  A  third 
formal  requisite  which  is  said  in  several  decisions  ^'^  to  be  violated 
by  these  collateral  notes  is  the  rule  that  a  negotiable  instrument 
must  not  contain  an  order  or  promise  to  do  an  act  in  addition  to 
the  payment  of  money.  This  is  said  to  be  the  most  serious  objection 
to  these  collateral  notes.  One  decision  which  was  disposed  to  re- 
gard such  a  note  as  sufficiently  certain  in  time  and  amount  held 
it  not  negotiable,  because  of  this  power  to  demand  more  col- 
lateral and  sell  upon  default. 

''The  power  here  conferred  is  so  uncontrolled  and  uncertain,  and  its 
exercise  so  completely  subject  to  the  contingencies  of  every  passing  hour 
from  and  after  the  very  moment  of  execution  and  delivery,  that  ...  it 
.  .  .  ought  not  to  be  sanctioned."  ^^ 

Another  court  says  of  this  acceleration  provision, 

'^2  Benny  v.  Dunn,  supra. 

^^  See  the  article  on  "Drastic  Pledge  Agreements,"  Murray  Seasongood,  29  Harv.  L. 
Rev.  277  (191 6),  which  discusses  many  problems  about  these  collateral  notes  outside 
the  scope  of  my  article. 

1^  As  in  Holliday  Bank  v.  Hoffman,  85  Kan.  71,  77,  116  Pac.  239  (1911,  N.  I.  L.). 

^^  See  Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  186, 
204  (1900);  Holliday  Bank  v.  Hoffman,  85  Kan.  71  (191 1,  N.  I.  L.);  Strickland  v. 
National  Salt  Co.,  79  N.  J.  Eq.  182,  188,  81  Atl.  828  (1911);  and  the  chattel  note  cases. 

1^  Commercial  National  Bank  v.  Consimiers'  Brewing  Co.,  supra,  204,  206.  A 
special  feature  of  the  note  in  that  case  was  that  a  third  person  was  made  the  depositary 
of  the  collateral,  and  was  given  the  power  to  decide  when  there  was  depreciation  in  its 
value,  and  what  additional  security  or  payments  on  accoimt  in  lieu  thereof  were 
required.  It  would  seem  that  it  is  fairer  to  the  maker  to  give  the  power  to  a  dis- 
interested bank  than  to  the  holder  of  the  note.  The  trustee  of  a  corporate  mortgage 
occupies  an  analogous  position. 
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"It  would  hardly  be  different  if  the  note  recited  that  it  was  secured  by 
a  chattel  mortgage  upon  certain  live  stock  and  contained  an  agreement 
that  in  case  their  value  should  depreciate  and  the  holder  should  deem 
the  security  insufficient  the  maker  would  on  demand  execute  and  deliver 
to  the  holder  a  mortgage  upon  certain  real  estate  for  such  amount  as 
would  satisfy  the  holder,  and  that  otherwise  the  note  should  mature  at 
once."  147 

The  installment  notes  are  distinguished  because  there  the  accelera- 
tion is  by  the  maker's  failure  to  pay  money,  here  to  do  something 
else.^^^  Negotiable  instruments  are  intended  as  a  substitute  for 
.money,  but  here  is  a  contract  to  deliver  things,  which  is  therefore 
considered  to  be  a  very  different  affair. 

Nevertheless,  it  is  well  to  remember  that  negotiable  instruments 
do  sometimes  contain  promises  to  do  something  else  besides  pay 
money.  For  instance,  the  maker  may  agree  to  let  the  holder  sell 
the  collateral,  or  to  authorize  any  attorney  of  a  court  of  record  to 
enter  judgment  against  him,  or  to  deliver  certificates  of  stock  in 
exchange  for  the  instrument."^  In  many  jurisdictions  he  may 
agree  to  allow  the  legal  title  of  a  chattel  to  remain  in  the  holder 
until  payment  of  the  instrument.^^"  Some  of  these  allowable  prom- 
ises are  enforceable  only  at  maturity,  but  not  all.  It  is  just  the 
same  sort  of  act,  for  instance,  to  deliver  stock  in  exchange  for  a 
note  as  to  deliver  more  stock  to  secure  it.  If  one  can  be  done  be- 
fore maturity,  why  not  the  other?  The  question  in  every  case  is 
not  whether  the  act  is  technically  "additional"  to  the  payment  of 
money,  but  whether  it  is  substantially  so.  If  its  real  purpose  is 
to  aid  the  holder  to  secure  the  payment  of  money  and  protect  him 
from  the  risks  of  insolvency,  if  it  steadies  the  value  of  the  note,  and 
makes  it  circulate  more  readily,  then  it  should  not  be  fatal  to 
negotiability. 

The  promise  to  furnish  more  collateral  is,  it  seems  to  me,  such  an 
incidental  promise.  The  holder  does  not  receive  this  collateral  to 
keep  after  the  instnmaent  is  paid.  He  gets  it  so  as  to  be  more  cer- 
tain that  the  instrument  will  be  paid,  to  make  assurance  doubly 
sure.    Both  the  old  and  the  new  collateral  must  be  surrendered 

"^  Holliday  Bank  v.  Hoffman,  supra,  75. 
"«  Ibid.,  77. 

^^  N.  I.  L.,  §  5.    The  well-known  common-law  cases  have  already  been  discussed. 
They  will  be  found  in  i  Ames,  Cases  on  Bills  and  Notes,  Chap.  I,  Sec.  V. 
^^0  See  note  3,  supra. 
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when  pa3anent  is  received.  If  promises  relating  to  the  original 
security,  e.  g.,  power  of  sale  at  maturity  or  reservation  of  title,  are 
allowable,  why  not  a  promise  to  supplement  that  security  and 
enable  it  to  fulfill  its  essential  purpose  of  covering  the  amount  of 
the  note? 

The  question  whether  the  promise  is  enforceable  before  ma- 
turity does  not  determine  whether  it  is  additional,  but  only 
whether  it  renders  the  time  uncertain,  an  independent  problem 
already  considered.  A  promise  to  furnish  collateral  at  issue  of  the 
instrument  may  be  included  in  it.  Why  not  a  promise  to  furnish 
it  between  issue  and  maturity?  Such  a  promise  for  continued  ade- 
quacy of  the  security  is  supported  by  authority,  for  example,  a 
promise  to  insure  mortgaged  property  or  keep  it  free  from  waste,^^^ 
or  even  to  mortgage  future  crops.^^^  Therefore,  the  formal  requisite 
as  to  additional  promises  is  not  violated  by  a  collateral  note. 

A  strong  argument  for  this  view  is  made  by  Judge  Baker  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit:  ^^ 

"Two  separate  and  distinct  matters  are  involved.  Each  is  to  be  con- 
sidered and  interpreted  as  a  complete  entity,  whether  they  be  written 
upon  one  paper  or  several.  An  unconditional  promise  to  pay  a  certain 
sum  at  a  certain  time  is  a  matter  apart  from  security  by  way  of  deed  of 
trust  or  mortgage  of  land  or  pledge  or  mortgage  of  chattels.  One  is  gov- 
erned by  the  law  merchant,  the  other  by  property  laws.  The  owner  may 
rely,  if  he  chooses,  exclusively  upon  the  promise  to  pay,  according  to  its 
terms.  Conditions  for  his  benefit  in  the  mortgage  or  pledge  agreement 
may  be  availed  of  only  in  his  capacity  of  mortgagee  or  pledgee;  they  are 
limited  to  the  purposes  of  the  mortgage  or  pledge;  they  cannot  be  read 
into  the  promise  to  pay,  and  so  render  a  certain  promise  uncertain,  con- 
vert a  negotiable  into  a  non-negotiable  instrument.  ... 

"  But  even  if  the  two  matters  were  to  be  read  together,  it  is  clear  that 
the  stipulations  for  additional  collaterals  and  the  sale  of  collaterals  are 
pertinent  only  to  the  pledge  part  of  the  transaction,  and  that  the  only 
condition  which  could,  in  any  event,  be  carried  into  the  promise  to  pay 
part  is  the  one  by  which  maturity  might  be  anticipated." 

1^1  Hunter  v.  Clarke,  184  111.  158  (1900);  Farmer  v.  First  National  Bank  of  Malvern, 
89  Ark.  132  (1909).  Des  Moines  Savings  Bank  v.  Arthur,  163  Iowa,  205, 143  N.  W.  556 
(1913,  N.  I.  L.)  distinguishing  Iowa  National  Bank  v.  Carter,  144  Iowa,  715,  123N.  W. 
237  (1909,  N.  I.  L.),  a  chattel  note  case,  which  seems  a  close  parallel. 

^"  Commercial  Bank  of  Selma  v.  Crenshaw,  103  Ala.  497,  15  So.  741  (1893).  See 
note  1 56. 

"*  Keimedy  v.  Broderick,  216  Fed.  137  (1914,  N.  I.  L.) 
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And  a  similar  position  is  taken  by  Judge  Carroll  in  the  Kentucky 
Supreme  Court:  ^^* 

"It  is  quite  usual  to  pledge  collateral  as  security  for  the  payment  of  a 
negotiable  note,  and  we  do  not  think  that  any  narrow  construction  of 
the  law  should  be  adopted  that  would  have  the  effect  of  impairing  the 
use  of  this  kind  of  security  or  that  would  deny  to  the  holder  the  right  to 
insist  that  if  the  value  of  the  collateral  deposited  should  become  im- 
paired, the  maker  must  strengthen  it  or  else  precipitate  the  maturity  of 
the  paper.  This  condition  in  the  note  is  merely  supplementary  to  the 
fixed  and  controlling  promises  and  is  really  nothing  more  than  additional 
security  for  the  payment  of  the  instrument.  It  is  not,  strictly  speaking, 
'an  order  or  promise  to  do  an  act  in  addition  to  the  payment  of  money,' 
but  is  rather  an  order  or  promise  to  do  an  act  that  will  better  secure  the 
promise  to  pay  the  money  stipulated  at  the  time  fixed  in  the  note.  If  this 
condition  or  promise  would  disturb  the  negotiability  of  commercial 
paper  the  effect  would  necessarily  be  to  lessen  the  usefulness  of  collateral 
as  security,  because  holders  of  paper  would  not  be  disposed  to  accept 
collateral,  much  of  which  has  a  fluctuating  value,  if  they  were  denied  the 
right  to  insist  that  its  value  should  be  maintained  in  an  amount  sufficient 
to  serve  the  purposes  for  which  it  was  accepted." 

These  two  decisions  and  the  cases  in  accord  ^^^  are  therefore  cor- 
rect in  holding  that  the  acceleration  provisions  in  the  usual  bank 
collateral  note  do  not  impair  its  negotiability.  The  result  should 
be  reached  both  at  common  law  and  under  the  Negotiable  Instru- 
ments Law,  which  does  little  more  in  relation  to  this  problem  than 
declare  broad  common-:law  principles.^^® 

The  application  of  the  three  fundamental  principles  of  this 

'"  Finley  v.  Smith,  165  Ky.  445,  453,  177  S.  W.  262  (1915,  N.  I.  L.). 

1^  See  note  128,  supra. 

1^  Interesting  modifications  of  the  usual  collateral  note  problem  are  presented  by 
the  obligations  which  the  National  Salt  Company  of  New  Jersey  issued  in  1901. 
These  were  secured  by  stock  of  an  underlying  corporation,  the  United  Salt  Company. 
The  maker  agreed  that  until  payment  no  contract  or  improvements  of  the  underlying 
company  for  utilizing  steam  in  the  manufacture  of  salt  should  be  mortgaged,  encum- 
bered, or  disposed  of;  that  no  money  borrowed  or  advanced  by  the  maker  for  improving 
or  operating  the  property  of  the  underlying  corporation  should  be  a  lien  against  the 
assets  thereof;  that  the  underlying  corporation  should  not  dispose  of  its  patent  rights 
except  for  licenses  upon  a  stated  royalty.  As  this  was  essentially  an  agreement  to 
maintain  adequate  security,  it  was  rightly  held  not  to  impair  negotiability.  National 
Salt  Co.  V.  Ingraham,  143  Fed.  805  (C.  C.  A.,  2d,  1906).  Contra,  Strickland  v.  National 
Salt  Co.,  79  N.  J.  Eq.  182,  81  Atl.  828  (1911),  non-negotiable  as  containing  a;promise 
to  do  an  act  in  addition  to  the  payment  of  money.  And  see  National  Salt  Co.  v. 
Ingraham,  122  Fed.  40  (C.  C.  A.,  2d,  1903). 
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article  ^^^  clear  up  any  further  difficulties  attending  the  negotiability 
of  these  collateral  notes.  The  first  principle  required  the  accelera- 
tion of  a  negotiable  instrument  to  be  by  an  act  incidental  to  the 
collection  of  the  instnunent  by  business  methods.  It  is  clear  that 
security  is  closely  related  to  the  life  of  a  negotiable  instrument. 
The  return  of  collateral  is  a  kind  of  impHed  condition  of  the  promise 
to  pay  a  note  or  the  order  to  pay  a  bill.^^^  The  demand  upon  the 
maker  to  keep  the  collateral  adequate  or  its  sale  upon  depreciation 
may  fairly  be  considered  a  part  of  its  collection,  as  modem  business 
goes,  as  much  as  presentation  for  acceptance  or  the  demand  for 
payment.  Consequently  acceleration  by  such  acts  or  the  accom- 
panying default  of  the  maker  is  as  permissible  as  acceleration  by 
nonacceptance  or  failure  to  pay  on  demand. 

As  a  result  the  second  and  third  principles  govern  these  notes. 
Since  there  are  not  two  coequal  maturities,  but  one  main  maturity, 
the  fixed  date  of  payment,  with  a  merely  incidental  provision  for 
acceleration,  a  purchaser  can  rely  on  the  fixed  date,  and  regard  the 
instnunent  as  not  overdue  until  then,^^^  without  troubling  to  in- 
quire whether  any  act  of  acceleration  has  taken  place.  This  is  once 
more  analogous  to  the  rule  of  Dunn  v.  O'Keefe  ^^°  regarding  the 
acceleration  of  ordinary  bills  of  exchange  by  nonacceptance,  which 
does  not  affect  subsequent  purchasers  without  notice.  On  the 
other  hand,  holders  having  notice  of  the  fact  of  acceleration,  e.  g., 
from  the  absence  of  collateral  which  ought  to  be  attached  to  the 
instrument,  are  bound  to  regard  it  as  overdue  from  the  day  the  act 
of  acceleration  occurred,  for  purposes  of  the  Statute  of  Limitations, 
letting  in  equitable  defenses,  and  charging  indorsers.  Thus,  no 
difficulties  about  uncertainty  of  time  arise. 

It  is  worth  noting  that  even  when  there  is  a  duty  to  inquire  about 
acceleration,  the  facts  to  be  investigated  are  not  truly  extrinsic 
but  part  of  the  history  of  the  instnunent,  very  different  from  such 
events  as  the  death  of  the  maker's  father,  which  is  a  permissible 
means  of  fixing  payment.  Furthermore,  the  collateral  notes  lack 
the  uncertain  value  of  the  death  notes,  or  those  payable  "on  or  be- 
fore" a  day  at  the  maker's  option,  or  installment  notes  absolutely 

1"  See  page  756,  supra. 

158  See  note  on  produce  bills  of  exchange  in  32  Harv.  L.  Rev.  560;  also,  30  Harv. 
L.  Rev.  514. 

159  Mackintosh  v.  Gibbs,  79  N.  J.  L.  40,  74  Atl.  708  (1909). 
«o  5  M.  &  S.  282  (1816);  see  page  671,  supra. 
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due  on  default.  The  purchaser  of  a  collateral  note,  so  long  as  he  is 
ignorant  of  any  prior  acceleration,  can  determine  the  price  upon 
the  basis  of  a  fixed  maturity,  for  he  cannot  be  deprived  of  his  in- 
vestment until  then  except  by  his  own  consent. 

The  fitness  of  collateral  notes  with  acceleration  provisions  to  find 
a  ready  market  is  obvious.  Some  courts  have  objected  to  their 
length,  having  in  mind  the  well-known  phrase  of  Chief  Justice 
Gibson,^^^  "A  negotiable  bill  or  note  is  a  courier  without  luggage." 
Judge  Thayer  remarked  in  1895:^®^ 

"Under  existing  decisions  permitting  negotiable  notes  to  contain  a 
stipulation  authorizing  the  sale  at  maturity  of  collateral  securities,  and, 
in  some  states,  authorizing  the  insertion  of  an  agreement  to  pay  ex- 
change and  attorney's  fees,  as  well  as  a  warrant  to  confess  judgment, 
such  instruments  have  already  been  biudened  with  all  of  the  luggage 
which  they  can  conveniently  carry.  ...  It  is  easy  to  foresee  that,  if 
parties  are  permitted  to  burden  negotiable  notes  with  all  sorts  of  col- 
lateral engagements,  they  will  frequently  be  used  for  the  purpose  of 
entrapping  the  inexperienced  and  unwary  into  agreements  which  they 
had  no  intention  of  making,  against  which  the  law  will  afford  them  no 
redress." 

Judge  Shepard^^  admits  that  "the  simple,  short  documents  of 
early  custom  have  grown  into  elaborate  documents  full  of  collateral 
undertakings  of  every  nature  that  the  development  of  modern 
business  and  systems  of  credits  could  suggest"  and  that  "many  of 
these  additions  have  clearly  demonstrated  their  merits  as  beneficial 
aids  to  credit  and  commerce."  Nevertheless,  "there  must,  at  last, 
be  some  Hmit,"  and  he  puts  these  acceleration  provisions  beyond 
the  pale.     Such  reasoning  is  obviously  unsatisfactory. 

It  would  certainly  be  unfortunate  if  a  promissory  note  contained 
as  many  clauses  in  fine  print  as  an  insurance  policy,  but  it  would 
seem  that  acceleration  provisions  are  so  advantageous  to  circula- 
tion that  they  should  be  retained,  subject  to  judicial  control  over 
any  clauses  which  operate  as  a  forfeiture  of  the  security.^^  The 
oft-repeated  epigram  of  Gibson  has  indeed  "lost  much  of  its  apt- 

"1  Overton  v.  Tyler,  3  Pa.  St.  346,  347  (1846). 

i«2  Lincoln  National  Bank  v.  Perry,  66  Fed.  887,  894  (C.  C.  A.,  8th,  1895). 
1^  Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D,  C.  186, 
201  f.  (1900). 
1"  See  "Drastic  Pledge  Agreements,"  Murray  Seasongood,  29  Harv.  L.  Rev.  277. 
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ness  since  1846,"  ^^  and  the  modem  promissory  note  with  its  care- 
ful safeguards  against  insolvency  is  no  longer  comparable  to  a 
courier  without  luggage,  but  rather  to  an  automobile,  fitted  with 
every  conceivable  contrivance  to  prevent  or  repair  a  breakdown 
on  the  road.^^ 

Zechariah  Chafee,  Jr. 
Cambridge,  Mass. 

'^  Holliday  Bank  v.  Hoffman,  85  Kan.  71,  77,  116  Pac.  239  (1911). 

1^  Space  prevents  the  discussion  of  two  topics  closely  related  to  the  subject  of  this 
article: 

Incorporation  of  Mortgages  into  Notes.  —  The  question  whether  the  reference  in  a 
note  to  a  mortgage  or  trust  deed  incorporates  its  acceleration  provisions  is  unsettled. 
Properly  it  should  not  be  incorporated  unless  the  note  is  made  subject  to  its  terms. 
Mere  mention  is  not  sufficient.  Many  cases  go  fiurther.  In  this  article  I  have  accepted 
for  purposes  of  my  discussion  the  view  of  a  court  that  the  acceleration  provisions 
of  the  mortgage  formed  part  of  the  note.  If  so,  their  effect  upon  its  negotiability  is 
the  same  as  if  actually  written  on  the  note.  "Why  should  the  courier  who  carries  his 
luggage  in  a  trunk  be  held  to  be  not  excluded  from  the  negotiable  class  because  he  has 
no  hand  baggage?"  Brooke  v.  Struthers,  no  Mich.  562,  574  (1896).  Some  references 
are:  32  L.  R.  A.  (n.  s.)  858,  note;  15  Mich.  L.  Rev.  165;  Limdean  v.  Hamilton,  159 
N.  W.  163  (Iowa,  1916);  Westlake  v.  Cooper,  171  Pac.  859  (Okla.  1918). 

Bonds.  —  Acceleration  provisions  in  bonds  have  been  more  UberaUy  viewed  than 
those  in  promissory  notes  and  bills  of  exchange,  because  of  the  strong  mercantile 
recognition  of  negotiability.  2  Machen  on  Corporations,  §  1734  J'.  There  is 
reason  to  apprehend  a  narrower  view,  however,  under  the  Negotiable  Instruments 
Law,  which  apparently  imposes  its  formal  requisites  on  bonds,  and  so  subjects  them 
to  the  construction  of  the  act  which  opposes  acceleration  by  sale  of  collateral  before 
maturity,  etc..  Ibid.,  §  1740^.  For  a  recent  decision  against  negotiabihty  under  a 
statute  similar  to  the  act,  see  Crocker  National  Bank  v.  Byrne,  173  Pac.  752  (Cal. 
1918)  criticized  in  6  Cal.  L.  Rev.  444. 
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IMPOSSIBILITY    OF    PERFORMANCE    OF    CON- 
TRACTS  DUE   TO  WAR-TIME   REGULATIONS 


Introduction 

THE  far-reaching  control  which  during  the  period  between  the 
declaration  of  war  and  the  signing  of  the  armistice  with  Ger- 
many it  was  found  necessary  for  the  government  to  exercise  over 
the  production,  consimiption,  and  movement  of  commodities 
brought  about  an  unprecedented  disturbance  of  the  ordinary  con- 
tract relations  between  producers  and  consumers  of  almost  every 
conceivable  article  of  commerce.  Whether  a  particular  com- 
modity was  found  to  be  necessary  for  war  purposes  or  was  con- 
sidered nonessential,  the  need  of  the  government  for  the  one  and 
the  need  of  preventing  labor  and  capital  from  being  absorbed  in 
the  production  or  transportation  of  the  other  led  to  a  drastic  in- 
terference with  the  contracts  of  private  citizens  relating  to  each. 
As  a  general  rule  the  parties  to  such  contracts  appear  to  have 
treated  losses  thus  caused  them  as  part  of  the  fortunes  of  war,  and 
hence  Htigation  between  buyer  and  seller  growing  out  of  this 
situation  has  up  to  this  time,  —  so  far  at  least  as  the  reported 
cases  show,  —  been  of  extremely  rare  occurrence.  It  seems  not 
improbable,  however,  that  this  reluctance  to  litigate  may  be 
diminished  now  that  the  period  of  active  warfare  has  come  to  an 
end;  and,  in  any  event,  the  problems  presented  by  the  war-time 
interference  with  contracts,  whether  or  not  they  are  to  lead  to 
litigation  and  hence  to  judicial  decisions,  are  of  a  sufl&ciently  novel 
character  to  be  of  considerable  interest  to  the  student  of  the  law  of 
contracts. 

Prior  to  the  war,  governmental  interference  with  contracts  was 
confined  almost  entirely  to  the  enactment  of  laws,  or  of  regula- 
tions and  ordinances  having  the  force  of  law,  by  virtue  of  which 
the  making  of  certain  subsequent  contracts  or  the  performance  of 
certain  preexisting  ones  became  illegal.  That  governmental  action 
might  render  performance  of  a  contract  impossible  rather  than 
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unlawful  was  indeed  recognized  both  by  courts  and  by  text- 
writers/  but  the  cases  in  which  governmental  action  had  had  this 
effect  were  comparatively  rare. 

A  somewhat  different  situation  existed  during  the  period  of 
active  warfare.  Since  the  war  was  to  an  unprecedented  extent  an 
industrial  as  well  as  a  miHtary  one,  the  control  exercised  over  the 
industries  of  the  country  in  the  interest  of  war-making  was  of  a 
sort  for  which  no  precedent  can  be  found  in  the  history  of  previous 
conflicts  in  which  this  country  has  been  engaged.  To  some  extent 
this  was  accomplished  through  the  medium  of  regulations  issued 
under  some  federal  statute  authorizing  the  executive  to  prohibit 
certain  forms  of  business  activity,  such  as  hoarding  of  foods,  ex- 
porting or  importing  without  a  license,  etc.,  deemed  to  be  detri- 
mental to  effective  war-making.  Such  statutes  and  regulations 
may  present  important  legal  problems  with  regard  to  the  scope  of 
the  war  power,  the  right  to  delegate  legislative  power  and  the 
like,  but  they  do  not  involve  the  question  with  which  this  article 
is  concerned,  namely,  that  of  governmental  prevention  as  con- 
trasted with  governmental  prohibition. 

Prevention,  rather  than  prohibition,  was  however,  in  the  main, 
the  order  of  the  day.  Thus  while  it  was  illegal  to  hoard  food  or  to 
trade  with  the  enemy,  it  was,  although  not  illegal,  in  general  im- 
possible to  buy  or  sell  toluol  or  wool,  substantially  the  entire  supply 
of  which  was  taken  over  by  the  government,  or  to  fill  orders  for 
articles  deemed  nonessential  where  these  articles  couldlnot  be  pro- 
duced without  large  quantities  of  raw  materials  of  a  kind  urgently 
needed  for  war  purposes.  It  is  with  such  cases  of  impossibility 
that  we  have  to  deal. 

Impossibility  of  performance  is,  in  general,  recognized  by  our 
law  as  an  excuse  for  failure  to  perform  a  contract  in  a  limited  class 
of  cases  only,  impossibility  in  law  being  by  no  means  coextensive 
with  impossibility  in  fact.^  How  far,  if  at  all,  these  limits  should 
be  extended  by  judicial  decision  where  the  impossibility  is  due  to 
the  act  of  the  government,  of  which  the  judiciary  is  itself  a  part, 

^  See  WiLLiSTON  on  Sales,  §  66i,  and  cases  cited. 

*  Impossibility  of  performance  has  been  recognized  as  a  defense  where  due  (i)  to 
a  change  in  the  law;  (2)  to  death  or  illness  in  contracts  requiring  personal  service; 
(3)  to  a  destruction  or  change  in  the  character  of  the  goods  to  which  the  contract 
relates;  (4)  to  a  failure  of  the  contemplated  means  of  performance,  the  limits  of  this 
latter  doctrine  being  very  ill-defined.    See  Williston  on  Sales,  §  661. 
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is  a  question  on  which  there  is  naturally  but  little  authority  in 
view  of  the  fact  that  governmental  interference  has,  as  has  been 
stated,  been  normally  of  such  a  character  as  to  present  problems 
with  regard  to  illegality  rather  than  impossibihty.  It  would 
appear,  therefore,  that  courts  are  free  to  regard  the  problems 
arising  out  of  governmental  interference  in  war  time  as  to  a  large 
degree  sui  generis,  and  that  they  need  not  adhere  strictly  in  cases 
of  this  sort  to  the  precedents  which  have  been  established  in  the 
law  of  impossibihty  of  performance  in  general,  but  are  at  liberty 
to  reach  the  results  most  consistent  with  justice  and  public  policy, 
as  long  as  these  results  can  be  attained  with  due  regard  to  the  more 
fundamental  principles  of  the  law  of  contracts. 

II 

Removal  of  Subject  Matter  of  Contract  by 
Requisitioning 

The  ordinary  rules  with  regard  to  impossibihty  will,  however, 
furnish  an  adequate  solution  to  a  number  of  the  problems  pre- 
sented by  war-time  governmental  interference  with  contracts. 
Thus  where  a  contract  for  the  sale  of  specific  goods  has  been  ren- 
dered impossible  of  performance  by  the  requisitioning  of  those 
goods  by  the  government,  there  would  appear  to  be  no  difficulty 
in  treating  the  requisitioning  of  these  goods  as  equivalent  to  their 
destruction  and  hence  as  excusing  failure  to  dehver  them  accord- 
ing to  well-settled  contract  principles.  A  recent  English  case  ^ 
which  takes  this  view  of  the  matter  would,  no  doubt,  be  followed 
in  this  country.'* 

More  difficult  questions  may,  however,  arise  where  the  govern- 
ment has  not  taken  over  the  title  to  property  but  has  merely  taken 
the  right  to  its  temporary  use.  A  number  of  cases  of  this  sort 
have  arisen  in  England  involving  the  effect  on  a  charter  party  of 
the  requisitioning  of  the  use  of  a  chartered  ship  by  the  government. 
Where  the  ship  has  been  chartered  for  the  purpose  of  making  a 
particular  voyage  it  appears  to  be  the  view  of  the  English  courts 
that  a  requisition  which  makes  the  voyage  impossible  puts  an  end 

'  In  re  Shipton,  Anderson  &  Co.,  [1915]  3  K.  B.  676. 

*  A  similar  problem  might  arise  in  eminent  domain  cases  in  peace  times,  but  emi- 
nent domain  generally  relates  to  real  estate  in  regard  to  which  the  question  is  mate- 
rially affected  by  the  doctrine  of  equitable  title. 


792  HARVARD  LAW  REVIEW 

to  the  charter  party ,^  thus  giving  to  the  act  of  the  government  the 
same  effect  which  would  be  given  to  an  act  of  God  which  should 
bring  about  a  similar  "frustration  of  the  adventure,"  to  use  the 
common  English  term. 

A  ship  may,  however,  be  chartered  for  a  period  of  months  or 
years  rather  than  for  a  particular  voyage.  In  such  a  case  the  use  of 
the  ship  by  the  government  would  not  necessarily  be  inconsistent 
with  the  object  of  the  charter]  party  any  more  than  a  temporary 
injury  to  the  ship  from  perils  of  the  sea  would  be.  A  majority  of 
the  House  of  Lords  has  accordingly  held  that  the  requisitioning 
of  a  ship  which  was  under  a  charter  having  several  years  to  run 
did  not  terminate  the  charter.^  In  view  of  the  length  of  the  war 
and  the  fact  that  requisitioned  ships  were  seldom  returned  to  their 
owners  during  the  continuance  of  hostilities,  the  result  reached  in 
this  case  has  not  escaped  criticism,^  and  in  at  least  one  case  in- 
volving a  time  charter  the  English  court  of  appeal  has  found  it 
possible  to  distinguish  rather  than  to  follow  it.^ 

Ill 

Compulsory  Government  Orders  for  Production 

Instead  of  taking  possession  of  the  property  which  is  the  subject 
matter  of  the  contract,  the  government  might  order  the  owner  to 
make  some  use  of  the  property,  or  of  some  other  property  neces- 
sary to  the  performance  of  the  contract,  which  use  would  render 
such  performance  impossible.  Thus  Congress  conferred  upon  the 
President  the  power  to  place  with  a  manufacturer  or  other  pro- 
ducer compulsory  orders  for  war  material,  and  required  that  such 
orders  be  given  precedence  over  all  other  business.^ 

If  the  government  placed  such  an  order  with  a  manufacturer 
for  a  quantity  of  goods  equal  to  the  entire  output  of  his  factory, 
the  effect  of  such  order  would  be  to  render  it  impossible  for  him  to 
perform   any  private  contract  he  might  have  made  which  pro- 

^  See  cases,  cited  infra,  in  connection  with  time  charters.  , 

^  F.  A.  Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Co.,  [1916]  2  A.  C.  119. 

''  See  34  Law  Quart.  Rev.  126. 

'  Countess  of  Warwick  S.  S.  Co.  v.  Le  Nickel  Societe  Anonyme,  [1918]  i  K.  B.  372. 

9  See  National  Defense  Act  of  June  3,  1916,  39  Stat,  at  L.,  c.  134,  §§  120,  166. 
Naval  Appropriations  Act  of  March  4,  1917,  39  Stat,  at  L.,  c.  180,  1168;  General 
Deficiency  Act  of  June  15,  1917  [Public  —  No.  23  —  65th  Congress  (H.  R.  3971)]; 
Emergency  Shipping  Fund  provisions. 
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vided  either  expressly  or  by  implication  for  the  production  of 
goods  in  that  factory,  except  by  denying  to  the  government  order 
the  precedence  to  which  it  was  entitled  by  statute.  It  may  be 
argued,  therefore,  that  the  case  is  one  in  which  performance  had 
become  illegal,  but  the  legal  objection  is  not  due  to  any  impro- 
priety in  the  contract  itself,  but  solely  to  the  fact  that,  under  the 
existing  circumstances,  performance  could  not  be  given  con- 
sistently with  the  fulfillment  of  the  legal  duty  of  giving  such  pref- 
erence to  the  government  order  as  was  necessary  in  order  to  carry 
it  out  on  time.  Should  the  contractor  have  found  some  means 
of  so  increasing  the  productivity  of  his  plant  as  to  perform  both 
his  contract  and  the  government  order  the  law  would  have  had  no 
objection  to  his  doing  so.  It  seems  more  accurate,  therefore,  to 
treat  the  case  as  one  in  which  the  government  order,  because  of 
the  legal  consequences  attaching  to  it,  made  performance  im- 
possible rather  than  as  a  case  of  illegaHty.  The  case  is  thus  sub- 
stantially similar  to  the  requisitioning,  or,  apart  from  the  temporary 
character  of  the  impossibility,  to  the  destruction  of  the  factory  by 
an  act  of  God,  and  has  properly  been  treated  as  at  least  a  suspen- 
sive defense  for  failure  to  perform.^" 

,  In  that  case  the  court  assumed  that  the  defense  was  merely 
suspensive  and  that  the  defendant  would  have  been  compelled  to 
perform  after  completing  the  government  order,  had  the  contract 
not  been  repudiated  by  the  plaintiff  prior  to  that  time.  It  is  be- 
lieved, however,  that  performance  is  not  merely  suspended  but 
entirely  excused  provided  the  delay  is  a  material  one,  since  to  re- 
quire performance  after  a  long  delay  would  be  "not  to  maintain 
the  original  contract  but  to  substitute  a  new  contract  for  it."" 

Frequently,  however,  a  government  order  did  not  require  even 
for  a  time  the  use  of  the  entire  machinery  of  a  plant.  Where  such 
was  the  case  it  would  frequently  have  been  possible  for  the  manu- 
facturer to  perform  one  or  more  of  his  private  contracts  without 
denying  to  the  government  order  its  statutory  priority,  but  not 
to  perform  all  such  private  contracts.     It  is  believed  that  the 

»«  Moore  &  Tiemey,  Inc.  v.  Roxford  Knitting  Co.,  250  Fed.  278  (1918). 

"  Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,  [1918]  A.  C.  119.  This  case 
decides  that  a  regulation  of  the  Ministry  of  Munitions  which  made  work  on  a  reser- 
voir impossible  for  a  considerable  length  of  time  did  not  suspend  the  contract  for  the 
work  but  terminated  it.  See,  also,  Andrew  Millar  &  Co.  v.  Taylor  &  Co.,  [1916] 
1  K.  B.  402,  dealing  with  the  effect  of  a  temporary  embargo. 
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weight  of  authority  in  closely  analogous  cases  supports  the  view 
that  the  proper  course  for  a  manufacturer  to  have  pursued  under 
such  circumstances  would  have  been  to  have  offered  to  each  cus- 
tomer with  whom  he  had  a  contract  his  pro  rata  share  of  what 
could  have  been  produced  over  and  above  the  government  order /^ 
assuming  the  case  to  be  one  in  which,  for  the  reason  just  stated 
above,  the  fulfillment  of  the  contracts  after  the  completion  of  the 
government  order  would  not  have  been  required. 

IV 

Interference  by  the  Government  with  Materials 
Needed  in  Production  —  Coal  Regulations 

Without  requisitioning  either  the  subject  matter  of  the  con- 
tract or  the  seller's  plant  or  tying  up  that  plant  by  a  compulsory 
order,  the  government  might,  however,  make  production  no  less 
impossible  by  interfering  with  the  supply  of  some  material  essen- 
tial to  production.  Thus  the  President  was  given  the  right  to 
regulate  the  distribution  of  coal  and  coke,^^  and  the  Fuel  Ad- 
ministration, to  which  this  power  was  delegated,  in  the  winter  of 
1 918  issued  the  well-known  "heatless  days"  order  by  which  no 
coal  could  be  burned  on  certain  days  except  by  those  engaged  in 
certain  essential  industries;  and  subsequently,  through  cooperation 
with  other  governmental  agencies,  a  priority  list  was  compiled,  the 
effect  of  which  was  to  make  it  impossible,  in  cases  of  shortage  of 
coal,  for  industries  classed  as  nonessential  to  obtain  a  supply  ad- 
equate for  normal  production.     Such  regulations  ^^  were  from  a 

^2  Such  is  the  holding  of  a  majority  of  the  cases  dealing  with  a  similar  question 
arising  in  connection  with  "strike  clauses"  in  contracts.  See  McKeefrey  v.  Connells- 
ville  Coke  &  Iron  Co.,  56  Fed.  212  (1893);  Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.,  141 
Fed.  617  (1905);  Oakman  v.  Boyce,  100  Mass.  477  (1868);  Jessup  &  Moore  Paper  Co. 
V.  Piper,  133  Fed.  108  (1902);  Con.  Coal  Co.  v.  Mexico  Co.,  66  Mo.  App.  296  (1896). 
Some  of  these  decisions  are  rested  in  part  on  an  alleged  custom  of  the  coal  business. 
A  similar  view  has  been  taken  by  the  House  of  Lords  with  regard  to  the  effect  of  a 
clause  relating  to  impossibility  due  to  war .  Tennants,  Ltd.  v.  C.  A.  Wilson  &  Co., 
Ltd.,  191 7  A.  C.  495.  The  following  are  contra:  Hunter  Finch  &  Co.  v.  Zenith  Furnace 
Co.,  146  111.  App.  257  (1909)  aff'd,  245  111.  586  (1910);  Coal  Co.  v.  Ice  Co.,  134  N.  C. 

574  (1904). 

"  See  Food  Control  Act  of  August  10,  191 7,  §  25.  Public  —  No.  41  —  65th  Con- 
gress [H.  R.  4961]. 

"  Such  regulations  are  used  merely  for  the  piupose  of  illustration,  and  their  validity 
imder  the  act  above  cited  is  assimied. 
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practical  point  of  view  substantially  equivalent  to  the  temporary 
destruction  of  a  factory  dependent  on  coal  for  the  running  of  its 
machinery,  and  yet  inability  to  obtain  coal  would  not  in  general 
be  regarded  as  equivalent  to  the  destruction  of  the  factory  in  the 
eye  of  the  law,  even  though  such  inability  might  be  due  to  causes 
wholly  beyond  the  manufacturer's  control. 

Ordinarily,  however,  a  prudent  manufacturer  would  at  least 
have  been  able  to  obtain  contracts  for  the  supply  of  coal  to  him, 
and  if  the  coal  was  not  forthcoming  would  himself  have  had  a 
remedy  on  those  contracts;  and  where  this  was  not  the  case  the 
law,  as  between  two  innocent  parties,  allows  the  loss  to  fall  upon 
the  one  who  has  agreed  to  give  performance,  the  case  not  falling 
within  the  somewhat  arbitrary  classification  of  cases  in  which 
impossibility  is  recognized  as  an  excuse. 

It  is  submitted,  however,  that  a  wholly  different  situation  exists 
where  the  failure  of  the  coal  supply  was  due  to  action  of  the  gov- 
ernment directed  specifically  at  preventing  the  defendant  from 
obtaining  coal,  or  from  using  his  own  coal  as  in  the  case  of  the 
heatless  day  order.  The  question  in  such  a  case  is  not  simply 
whether  a  party  should  be  held  liable  on  a  contract  which  he  has 
been  unable  to  perform  because  of  causes  beyond  his  control,  but 
whether  the  judicial  branch  of  the  government  should  hold  him 
.liable  for  failure  to  do  an  act  which  the  executive  branch,  acting 
under  legislative  authority,  had  deUberately  and  designedly  ren- 
dered impossible  of  performance.  Such  a  holding  would  seem  the 
redudio  ad  absurdum  of  the  doctrine  of  the  separation  of  powers. 

No  doubt  a  contractor  takes  the  risk  not  only  of  a  declaration  of 
war  and  of  the  general  disturbance  of  business  caused  thereby 
including  a  shortage  of  essential  materials  due  to  war  conditions. 
Thus,  if,  owing  to  the  government's  war  need  for  coal,  the  market 
was  so  restricted  as  to  bring  about  a  cut-throat  competition  be- 
tween consumers,  those  who  failed  to  obtain  coal  would  probably 
be  unable  to  plead  such  failure  as  a  defense  for  their  own  breach 
of  contract.  Such  consequential  injury  brought  about  by  govern- 
mental action  is  however  very  different  from  a  direct  governmental 
prohibition,  and  a  defendant  should  not  be  held  liable  for  the  re- 
sults which  flow  necessarily  and  directly  from  the  latter.  At  least 
where  the  contract  was  made  prior  to  the  enactment  of  the  Food 
Control  Act,  performance  should  be  excused  on  the  ground  that 
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the  case  is  one,  in  the  words  of  an  English  judge,  "where  British 
(American)  administrative  intervention  has  so  directly  operated 
upon  the  fulfilment  of  a  contract  for  a  specific  work  as  to  transform 
the  contemplated  conditions  of  performance."  ^^  Whether  or 
not  a  different  result  should  be  reached  in  case  of  an  unqualified 
contract  made  subsequent  to  the  passage  of  that  act  will  be 
considered  later  in  connection  with  the  discussion  of  priority 
certificates. 


Non-Binding  Regulations  Enforceable 
Indirectly  —  Priorities 

Thus  far  we  have  dealt  only  with  requisitions  under  authority 
of  law  and  with  orders  and  regulations  which  it  would  have  been 
illegal  for  the  contractor  or  for  the  persons  deahng  with  him  to 
have  disregarded.  It  is  beUeved,  however,  that  a  similar  effect 
should  be  given,  at  least  in  some  cases,  to  orders  of  another  sort 
where  disobedience  would  not  have  been  a  criminal  or  even  a 
prohibited  act,  but  where  the  administration  had  been  granted 
by  Congress  a  power  of  compulsion  amply  sufficient  as  a  prac- 
tical matter  to  necessitate  compliance  with  the  order  in  question. 
The  recent  English  case  of  Hulton  6*  Co.  v.  Chadwick  &  Taylor, ^^ 
is  an  example  of  this  sort  of  order.  The  defendant  in  that  case 
was  granted  a  Hcense  to  import  pulp  on  condition  that  he  would 
agree  to  use  the  pulp  imported  for  the  purpose  of  supplying  two- 
thirds  of  the  pre-war  requirements  of  each  customer.  The  plain- 
tiff had  a  contract  for  paper  which  would  necessarily  be  made  from 
imported  pulp.  The  defendant  refused  to  perform  on  the  ground 
that  he  was  prevented  by  the  government  from  performing  the 
contract  according  to  its  terms,  and  was  under  no  obligation  to 
perform  a  wholly  different  contract.  The  Court  of  Appeal  ac- 
cepted this  argument,  saying  that,  although  his  use  of  the  amount 
of  pulp  actually  imported  by  him  in  violation  of  the  agreement  on 
which  he  had  obtained  his  import  license  would  not  have  been 
illegal,  such  a  violation  would  undoubtedly  have  caused  the  gov- 

»  McCardie,  J.,  in  Blackburn  Bobbin  Co.  v.  T.  W.  Allen  &  Sons,  Ltd.,  [1918]  i 
K.  B.  540,  548. 
"  34  T.  L.  R.  230  (1918). 
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eminent  to  deny  him  the  right  to  make  further  imports,  "and  thus 
he  was  practically  prevented"  from  performing  his  contract. 

It  does  not  appear  from  the  case  whether  or  not  the  defendant 
could  by  using  the  first  instalment  of  pulp  imported  by  him  for 
the  purpose  of  performing  the  plaintiff's  contract  have  performed 
that  contract,  even  though  subsequent  imports  would  have  been 
shut  off  by  the  government,  and  the  language  of  the  opinion  is 
apparently  broad  enough  to  cover  either  alternative.  If  the  re- 
fusal of  further  import  Hcenses  in  case  of  noncompHance  with  the 
regulation  would  have  made  performance  of  the  contract  in  ques- 
tion impossible,  the  decision  is  limited  to  a  holding  that  impossi- 
bility of  performance  because  of  administrative  prevention  includes 
a  case  in  which  no  prevention  had  actually  taken  place,  but  the 
administration  had  the  power  and  the  almost  certain  intention,  if 
its  regulations  were  disregarded,  of  taking  action  which  would 
have  prevented  performance. 

Even  if  so  hmited  the  case  lays  down  a  doctrine  which,  if  fol- 
lowed by  American  courts,  may  prove  to  be  of  considerable  im- 
portance in  this  country,  since  our  own  administrative  regulations 
were  frequently  supported  by  a  potential  rather  than  by  an  actual 
exercise  of  statutory  authority,  such  statutory  authority  being 
however  sufficient  if  exercised  to  have  rendered  performance  of 
the  contract  in  question  impossible. 

It  is  by  no  means  clear,  however,  that  American  courts  will 
adopt  this  view  of  the  matter.  Such  a  view  was  in  fact  rejected  in 
the  only  American  case  which  has  come  to  the  writer's  attention 
in  which  the  point  was  raised,  this  being  the  case  of  Mawhinney  v. 
Millbrook  Woolen  Mills,  Inc}"^  In  that  case  the  defendant  had  de- 
layed performance  of  a  civilian  contract  because  of  demands  by 
government  officers  that  preference  be  given  to  work  which  the 
defendant  had  undertaken  to  perform  for  the  Quartermaster  Corps 
of  the  Army.  It  was  admitted  that  the  government  might  have 
placed  an  order  with  the  defendant  under  section  120  of  the 
National  Defense  Act,  which  order  would  have  been  entitled  to 
priority  under  that  act,  and  would  have  excused  the  defendant  for 
his  failure  to  carry  out  his  contract,  but  the  court  held  that  what 
had  been  done  did  not  amount  to  the  placing  of  an  order  under 
that  act  and  rejected  the  argument  that  the  power  of  the  execu- 
"  172  N.  Y.  Supp.  461  (1918). 
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tive  to  place  a  compulsory  order  was  sufficient  to  justify  the  de- 
fendant's action.    The  language  on  this  point  is  as  follows: 

"Nor  do  I  accept  the  argument  that  since  defendant  was  presumed 
to  know  that  the  government  could  commandeer  its  plant,  the  various 
requests  for  precedence,  envisaged  with  the  power  to  compel  acquies- 
cence, showed  what  would  be  attained  by  exercise  of  the  power  if  denied 
or  obstructed  and  so  were  a  form  of  order.  Some  of  the  vigor  of  this 
argument  seems  to  depart  when  it  is  seen  how  equally  available  it 
would  be  to  a  party,  willing  to  exploit  its  possibilities  of  war  profits 
with  intended  evasion  or  downright  violation  of  his  civilian  contracts."  ^* 

It  is  possible  to  distinguish  this  case  from  the  Hulton  case  since 
it  is  clear  that  in  the  Hulton  case  the  government  did  not  desire 
to  cut  off  imports  entirely  but  only  to  a  limited  extent.  Appar- 
ently the  only  means  of  doing  this  was  to  enforce  compliance  with 
a  nonmandatory  regulation  through  an  implied  threat  of  complete 
prohibition,  and  hence  the  failure  of  the  government  actually  to 
exercise  its  legal  powers  was  no  indication  that  the  threat  was 
not  a  genuine  one.  In  the  Mawhinney  case  on  the  other  hand  it 
might  be  argued  that  if  the  government  had  really  needed  priority 
it  would  have  issued  a  statutory  compulsory  order.  A  very  slight 
acquaintance  with  the  actual  practice  of  the  government  during 
the  war  is,  however,  sufficient  to  demonstrate  that  this  latter  sug- 
gestion is  not  in  accord  with  the  practical  situation.  For  reasons 
which  concern  the  administrator  rather  than  the  lawyer,  the  ad- 
ministration early  adopted  and  rigidly  adhered  during  the  war  to 
a  policy  of  obtaining  the  priority  urgently  needed  for  governmental 
and  other  essential  orders  in  the  large  majority  of  cases  by  non- 
mandatory  directions  based  ultimately  on  the  powers  of  compul- 
sion rather  than  by  the  actual  exercise  of  the  statutory  compulsive 
powers. 

1*  The  court  also  rejected  the  argument  that  what  was  done  was  valid  as  an  exercise 
of  the  war  power  of  the  President.  This  power  is  vested  in  him  as  commander  in 
chief,  and,  according  to  the  Civil  War  cases,  relates  to  the  conduct  of  campaigns  and 
the  administration  of  martial  law  at  the  seat  of  war,  rather  than  to  the  taking  of 
measures  not  sanctioned  by  act  of  Congress  for  the  procvurement  of  military  supplies. 
Cf.,  Ex  parte  MiUigan,  4  Wall.  (U.  S.)  2  (1866);  MitcheU  v.  Harmony,  13  How.  (U.  S.) 
115  (1851).  The  changed  character  of  modem  war  may  have  altered  the  situation 
somewhat,  but  it  would  still  appear  to  be  true  that,  the  power  to  raise  and  support 
armies  being  vested  in  Congress  by  the  Constitution  it  is  the  function  of  Congress 
rather  than  of  the  President  to  provide  for  the  issuing  of  orders  to  members  of  the 
civilian  population  to  produce  war  materials,  and  that  presidential  orders  of  this  sort 
must  have  some  statutory  basis,  direct  or  indirect,  to  have  any  validity. 
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After  a  preliminary  period  of  uncertainty  the  plan  was  adopted 
in  September,  191 7,  of  determining  priorities  by  means  of  cer- 
tificates issued  by  the  Priorities  Committee  of  the  War  Industries 
Board  under  regulations  drafted  by  that  committee  and  approved 
by  the  Secretaries  of  War  and  of  the  Navy.  These  certificates 
were  intended  to  be  obeyed  and  were  obeyed  by  the  vast  majority 
of  the  producers  of  the  country,  and  the  government  possessed 
ample  powers  either  by  compulsory  order  or  otherwise  to  compel 
compliance  in  any  case  in  which  compHance  should  be  refused. 

No  doubt  under  ordinary  conditions  it  would  be  the  duty  of  a 
producer  to  let  nothing  stand  in  the  way  of  the  performance  of  his 
solemn  engagement  short  of  actual  compulsion  by  authority  of 
law,  but,  under  the  pecuhar  conditions  existing  during  the  war,  a 
refusal  to  act  as  requested  by  the  executive  until  actually  com- 
pelled to  do  so  would  have  merely  subjected  the  person  refusing  to 
the  imputation  of  obstructing  the  government  by  a  failure  readily 
to  cooperate  with  it  without  in  any  way  benefiting  the  other  party 
to  the  contract.  It  would  seem  therefore  that  a  court  is  taking  an 
entirely  artificial  and  unrealistic  position  in  holding  that  a  practice 
dehberately  adopted  by  the  executive  and  enforceable  through  the 
exercise  of  powers  granted  by  the  legislature  will  not  be  treated  by 
the  judiciary  as  governmental  action  which  private  citizens  are 
justified  in  obeying.  The  refusal  by  the  courts  so  to  treat  it  will 
result,  from  the  standpoint  of  defendants,  in  protecting  only  the 
unusually  cautious  and  the  unusually  recalcitrant,  and  on  the  side 
of  plaintiffs,  in  permitting  the  recovery  by  those  few  consumers 
only  who  had  so  little  regard  for  the  necessity  of  cooperation  with 
the  government  as  to  refuse  to  acquiesce  in  such  cooperation  by 
the  persons  with  whom  they  had  made  contracts. 

It  may  be  urged  however  that  while  this  argument  may  be 
sound  under  such  circumstances  as  those  presented  by  the  Hulton 
case,  it  is  inapplicable  to  the  case  of  a  voluntary  contract  between 
a  producer  and  the  government,  since  so  to  apply  it  would,  as 
Judge  Kelby  suggests  in  the  Mawhinney  case,  supra,  enable  pro- 
ducers to  take  the  initiative  in  obtaining  profitable  contracts  with 
the  government  and  then  to  use  such  contracts  as  an  excuse  for 
disregarding  their  lucrative  orders  from  private  customers. 

It  must  be  borne  in  mind,  however,  that  it  is  not  the  mere  ex- 
istence of  the  government  contract  but  the  insistence  on  the  part 
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of  responsible  officials  of  the  government  that  it  be  given  pre- 
cedence which  is  reHed  on  as  a  defense  for  the  nonperformance  of 
private  contracts,  and  this  only  to  the  extent  to  which  the  giving 
of  such  preference  made  performance  of  those  contracts  impossible, 
the  burden  being  on  the  defendant  to  prove  that  this  impossi- 
biHty  existed.  It  is  beheved  that  where  such  was  actually  the 
case  the  question  whether  the  initiative  for  the  making  of  the 
contract  came  from  the  individual  or  the  government  should  be 
immaterial.  A  court  would  scarcely  refrain  from  holding  a  statu- 
tory compulsory  order  to  be  a  defense  because  of  proof  that  the 
defendant  had  not  been  unwilling  to  have  the  order  placed  with 
him;  and  it  is  the  writer's  view  that  priority  certificates  were, 
in  so  far  at  least  as  they  were  issued  on  government  contracts, 
administrative  substitutes  for  compulsory  orders,  substantially 
indistinguishable  in  coercive  efifect,  and  properly  to  be  held  indis- 
tinguishable in  their  legal  effect  so  far  as  they  afifect  actions  for 
breach  of  contract.  - 

Priority  certificates  were  not,  however,  limited  to  direct  or  even 
indirect  government  orders  but  included  under  Class  B  priorities 
"orders  and  work  which,  while  not  primarily  designed  for  the 
prosecution  of  the  war,  yet  are  of  public  interest  and  essential  to 
the  national  welfare  or  otherwise  of  exceptional  importance."  ^^ 
Thus,  for  example,  orders  for  the  manufacture  of  farm  implements 
were  given  an  automatic  B-2  rating.^"  Such  cases  would  appear 
to  He  wholly  outside  the  power  to  place  compulsory  orders  under 
the  war  statutes  previously  referred  to:  The  justification  for  the 
exercise  of  control  by  the  administrative  over  the  field  could  not, 
therefore,  be  based  on  those  statutes.  Its  justification  lay  rather 
in  the  fact  that  the  government  had  so  far  dislocated  many  im- 
portant industries  by  the  unprecedented  requirements  of  the  war 
machine  that  it  was  essential  to  see  that  the  surplus  was  so  directed 
as  to  provide  for  essential  needs. 

Legal  means  of  enforcing  priority  certificates  of  this  sort  were 
not  lacking,  however.  Thus  few  industries  can  exist  without  a 
supply  of  certain  basic  raw  materials  such  as  steel  and  copper,  and 
control  of  these  was  early  acquired  by  the  government  through 
agreement  with  the  principal  producers.    Without  questioning  the 

"  See  Priority  Circular,  No.  4,  issued  July  i,  1918. 
20  See  above  circular. 
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voluntary  character  of  the  cooperation  given  to  the  government  by 
these  producers,  it  may  be  pointed  out  that  the  statutory  powers 
of  requisitioning,  placing  compulsory  orders,  and  taking  over  plants 
furnished  an  ultimate  legal  basis  for  the  control  which  was  thus 
exercised.  While  there  might  in  a  particular  case  have  been  some 
question  as  to  the  power  of  the  government  to  enforce  by  compul- 
sory order  the  priority  which  a  manufacturer  was  directed  to  give 
to  an  order  from  a  private  corporation  for  threshing  machines, 
there  could  be  little  doubt  of  the  government's  power  to  control 
the  country's  entire  production  of  steel,  of  which  there  was  a  serious 
shortage,  by  placing  orders  for  the  entire  output  of  the  steel  mills 
or  even  by  taking  over  the  mills  themselves.  This  potential  control 
was  amply  sufficient  to  compel  the  steel  mills  to  allocate  steel  as 
directed  by  the  government. 

In  addition  to  this  control  over  basic  raw  materials  the  govern- 
ment had  an  even  more  complete  statutory  control  over  coal,^^ 
transportation,^^  exports,^^  and  imports,^^  and  a  very  ejffective  con- 
trol over  labor  based  in  part  on  the  administration  of  industrial 
exemptions  under  the  draft  laws,^^  and  in  part  in  the  allocation  of 
labor  by  the  United  States  Employment  Agency. 

In  times  of  peace  it  would  no  doubt  be  a  violent  distortion  of 
legal  principles  for  the  various  departments  of  the  government  to 
use  their  powers  for  the  purpose  of  enforcing  the  ruHngs  of  a  sepa- 
rate branch  of  the  government.  It  must  be  borne  in  mind  how- 
ever that  the  powers  granted  by  Congress  in  the  acts  passed  to 
deal  with  the  war  emergency  were  conferred  not  for  some  specific 
purpose  distinct  from  the  activities  of  the  government  as  a  whole, 
but  for  the  purpose  of  the  national  security  and  common  defense, 
and  further  that  these  powers,  although  exercised  by  a  number  of 

21  See  Food  Control  Act  of  August  lo,  1917,  §  25.  [Public  —  No.  41  —  65th  Con- 
gress (H.  R.  4961)], 

^  See  Army  Appropriation  Act  of  August  29,  1916,  39  Stat,  at  L.,  c.  418,  p.  619; 
Amendment  to  Interstate  Commerce  Act  of  August  10,  191 7,  [Public  —  No.  39  — 
6sth  Congress  (S.  2356)].  Railroad  Control  Act  of  March  21,  1918  [Public  —  No. 
107  —  6sth  Congress  (S.  3752)]. 

^  See  Espionage  Act  of  June  15,  1917  [Public  —  No.  24 -^  65th  Congress  (H.  R. 
291)]. 

"  See  Trading  with  the  Enemy  Act  of  October  6,  191 7,  §  11  [Public  —  No.  91  — 
65th  Congress  (H.  R.  4960)]. 

2*  See  Selective  Service  Act  of  May  18,  1917,  40  Stat,  at  L.  76  and  amendments 
thereto  [Public  —  No.  29  —  6sth  Congress  (S.  J.  Res.  123)]. 
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different  agencies,  were  conferred  upon  the  President  and  thus 
united  in  him  as  a  common  head.^® 

Moreover,  the  commodities  or  services  dealt  with  by  the  various 
agencies  were  in  the  main  those  in  which  a  serious  shortage  was 
created  by  the  increased  demands  due  to  war  conditions,  and  hence 
these  commodities  or  services  had  to  be  dealt  with,  in  Justice 
Holmes' phrase,  "like  short  rations  in  a  shipwreck."  ^^  It  thus 
became  the  duty  of  such  agencies  as  the  Fuel  and  Railroad  admin- 
istrations to  distribute  the  supply  of  coal  and  railroad  cars  in  such 
manner  as  to  give  priority  to  those  who  would  use  them  for  essen- 
tial purposes.  A  determination  by  such  a  body  as  the  Fuel  Ad- 
ministration that  one  who  was  not  cooperating  with  an  important 
government  agency  in  abiding  by  the  rules  laid  down  by  it  in  an 
endeavor  to  build  the  proper  industrial  foundation  for  the  Army 
and  Navy  program  was  not  entitled  to  such  priority  would  seem 
to  be  a  proper  use  of  a  discretionary  power  given  for  war  purposes. 
Conditions  were  in  general  such  that  a  mere  refusal  of  priority  with 
regard  to  fuel,  labor,  transportation,  and  the  like  was  practically 
equivalent  to  a  complete  denial  of  the  use  of  such  commodities  or 
services,  and  hence  the  fear  of  such  a  denial  was  quite  sufficient  to 
make  a  manufacturer  feel  that  a  refusal  by  him  to  comply  with  a 
priority  certificate  issued  by  the  War  Industries  Board  was,  from 
a  practical  business  standpoint,  impossible. ^^ 

If  the  arguments  advanced  above  under  IV  are  sound,  such 

28  Even  where  the  President  was  not  given  originally  the  right  to  delegate  a  par- 
ticular power  conferred  upon  him  to  any  agency  he  might  choose,  this  could  be  done 
by  him  after  the  passage  of  the  Overman  Act  of  May  20,  19 18  [Public  —  No.  152  — 
65th  Congress  (S.  3771)],  authorizing  him  to  make  such  redistribution  of  functions 
among  goverimiental  agencies  as  he  might  believe  to  be  conducive  to  efifective  war 
making. 

27  See  Dr.  Miles  Medical  Co.  ».  John  D.  Park  &  Sons  Co.,  220  U.  S.  373,  412  (191 1). 

28  The  following  quotation  from  the  Official  Bulletin  of  November  2,  191 8, 
page  3,  although  not  relating  to  priority  certificates,  shows  the  manner  in  which  War 
Industries  Board  regulations  were  Unked  up  with  the  powers  given  to  other  agencies. 
"B.  M.  Baruch,  chairman  of  the  War  Industries  Board,  authorizes  the  following: 
Manufacturers  are  prohibited  from  making  any  sales  or  deliveries  [of  lumber]  except 
for  essential  uses.  .  .  . 

.  "Each  manufacturer  is  required  to  file  with  the  priorities  division  of  the  War  In- 
dustries Board  a  pledge  in  writing.  .  .  . 

"Any  manufacturer  failing  within  30  days  after  date  to  file  the  pledge  above  de- 
scribed, or  to  make  application  as  provided,  will  thereby  relinquish  his  right  to  the 
benefit  of  preferential  treatment  with  respect  to  labor,  or  to  assistance  in  obtaining  fuel 
or  to  the  automatic  class  rating  for  equipment,  supplies  and  materials." 
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deprivation  of  fuel,  labor,  transportation,  etc.,  would,  so  far  at 
least  as  it  rested  upon  statutory  powers,  be  a  defense  for  non- 
performance of  contracts.  For  the  reasons  above  stated  it  is  be- 
lieved that,  under  the  doctrine  of  the  Hulton  case,  the  implied 
threat  of  such  deprivation  should  be  given  the  same  effect,  and 
that  under  war  conditions  it  was  immaterial  that  such  an  impHed 
threat  might  be  made  by  an  administrative  agency  other  than  that 
to  which  the  statutory  power  had  been  delegated,  provided  only 
that  the  circumstances  were  such  as  to  cause  a  reasonable  man 
to  beheve  that  the  threat  would  if  necessary  have  been  carried 
out. 

The  effect  of  priority  certificates  and  other  regulations  and 
orders  of  the  character  under  discussion  as  a  defense  in  actions  of 
contract  raises,  however,  the  question,  which  has  already  been  re- 
ferred to  in  connection  with  the  discussion  of  the  Hulton  case, 
supra,  whether  a  contractor,  in  order  to  plead  governmental  com- 
pulsion as  an  excuse  for  failure  to  perform  his  contract,  must  show 
that  the  government  had  the  power  and  apparent  intention,  in 
case  of  disobedience  to  its  requests,  not  only  to  put  him  out  of 
business  for  the  future  but  to  do  so  with  sufficient  dispatch  actually 
to  prevent  performance  of  the  contract  in  question. 

A  contractor  clearly  should  not  be  compelled  to  gamble  on  the 
possibiHty  that  the  government's  action  would  be  slow,  but  sup- 
pose, for  example,  that  he  needed  nothing  from  the  government 
but  coal  and  had  enough  of  that  on  hand  to  enable  him  to  perform 
the  plaintiff's  contract  even  if  by  so  doing  he  would  have  lost  his 
right  to  obtain  coal  in  the  future.  No  doubt  at  first  sight  it  may 
seem  extraordinary  to  speak  of  a  contract  being  made  impossible 
of  performance  because  of  threatened  action  which  would  not  if 
taken  have  prevented  performance.  Nevertheless,  the  effect  of 
requiring  performance  of  the  contract  in  such  a  case  would  in 
general  have  been  not  only  to  put  the  defendant  out  of  business 
and  thus  possibly  to  ruin  him,  but  also  to  have  made  it  impossible 
for  him  to  perform  his  other  contracts  which  might  well  have  had 
a  longer  time  to  run  and  might  have  been  capable  of  performance 
consistently  with  compliance  with  the  order  of  the  government  if 
he  obeyed  that  order  instead  of  defying  it.  It  is  believed  that 
under  such  circumstances  it  would  have  been,  from  a  practical 
standpoint,  impossible  to  perform  the  contract;  and  that  such  a 
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case  should  be  held  to  fall  within  the  general  principle  of  govern- 
mental prevention  above  set  forth.^^ 

It  may,  however,  be  thought  that  the  argument  previously 
developed,  as  appHed  to  such  acts  as  the  issue  of  priority  certifi- 
cates, must  be  limited  to  cases  involving  contracts  entered  into 
prior  to  the  establishment  of  the  priority  system.  One  who,  after 
that  system  had  been  put  into  operation  and  had  become  thor- 
oughly familiar  to  the  commercial  world,  made  an  absolute  con- 
tract to  make  and  deliver  commodities  of  a  kind  on  which  priority 
certificates  were  issued  might  be  said  to  have  deHberately  taken 
the  risk  of  this  sort  of  interference. 

It  may  be  doubted,  however,  if  such  was  the  real  intention  of 
the  parties  in  the  ordinary  case.  Business  men  no  doubt  fre- 
quently find  it  convenient  to  make  sales  in  an  informal  manner 
without  the  drafting  of  elaborate  contracts,  and  the  absence  of  an 
explicit  statement  that  the  seller's  obhgation  was  subject  to  gov- 
ernmental interference  or  priority  certificates  should  not  be  held 
to  make  the  contract  an  absolute  guaranty  of  delivery.  As 
Holmes,  J.,  said  in  a  recent  case  (8)  in  which  the  doctrine  of  im- 
possibiUty  of  performance  was  given  a  rather  broad  scope,  "Busi- 
ness contracts  should  be  construed  with  business  sense,  as  they 
would  naturally  be  construed  by  intelligent  men  of  affairs."^" 

Ih  a  recent  English  case  a  contract  to  export  aluminum  made 
after  war  had  begun  and  exports  were  restricted  was  treated  as  a 
contract  to  make  reasonable  efforts  to  obtain  an  export  license.^^ 
It  is  true  that  to  export  without  a  license  probably  was  illegal, 
which  would  not  have  been  the  case  with  regard  to  the  giving 
priority  to  an  order  on  which  no  priority  certificate  was  issued. 
Nevertheless,  if  an  agreement  to  export  is  not  to  be  treated  as  a 
guaranty  to  obtain  an  export  license,^^  it  may  fairly  be  argued  that 

29  Cf.  The  Kronprinzessin  Cecilie,  244  U.  S.  12  (191 7),  in  which  the  court  held 
that  a  German  ship  was  excused  for  failure  to  deliver  a  cargo  of  gold  in  England  by 
the  fact  that,  since  war  was  imminent,  there  was  grave  danger  that  such  a  course 
would  have  resulted  in  the  capture  of  the  ship  and  in  the  detention  of  the  German 
passengers. 

»<•  Ibid.,  24. 

"  Anglo-Russian  Merchant  Traders  v.  John  Batt  &  Co.  [191 7]  2  K.  B.  679.  See 
also  Allan  Wilde  Transport  Co.  v.  Vacuum  Oil  Co.,  Sup.  Ct.  Unoff.  Jan.  13,  1919. 

^  Such  a  guaranty  woiild  not  be  illegal,  although  it  might  have  some  tendency  to 
cause  the  use  of  improper  means  to  obtain  such  a  license.  See  English  case  cited  in 
preceding  note. 


I 


IMPOSSIBILITY  OF  PERFORMANCE  OF  CONTRACTS     805 

an  agreement  to  produce  is  not  a  guaranty  that  government  regula- 
tions such  as  those  relating  to  priority  will  not  make  production 
impossible. 

Wherever  a  court  can  thus  find  that  a  contract  is  not  an  absolute 
guaranty  of  performance,  it  is  the  contention  of  this  article  that 
performance  should  not  be  required  by  the  courts  of  a  defendant 
who  had  disregarded  his  contractual  obligations  because  of  ad- 
ministrative regulations  aimed  at  the  defendant  or  the  class  to 
which  he  belonged,  where  the  government  had  the  power  and  the 
apparent  intention  to  enforce  the  regulations  directly  or  indirectly 
in  a  manner  which  would  either  have  made  performance  of  the 
particular  contract  impossible  or  have  interfered  with  the  defend- 
ant's business  so  drastically  as  to  constitute  what  could  fairly  be 
called  administrative  coercion. 

It  is  possible  that  Congress  may  render  the  incorporation  of 
such  a  doctrine  in  the  common  law  unnecessary  under  present  cir- 
cumstances by  passing  an  immunity  act  which  will  protect  per- 
sons who  have  complied  with  administrative  regulations  irrespec- 
tive of  the  existence  of  statutory  authority  for  such  regulations, 
and  a  precedent  for  so  doing  exists  in  the  acts  passed  in  1863  and 
1866  with  regard  to  things  done  during  the  Civil  War,  the  con- 
stitutionality of  which  acts  was  upheld  by  the  Supreme  Court  in 
Mitchell  v.  Clark?^  No  doubt  such  a  statute  would  simpHfy  the 
situation  and  furnish  a  ready  means  of  doing  justice  in  cases  where 
justice  cannot  be  done  by  the  courts  in  the  present  state  of  the  law 
without  straining  that  law.  Nevertheless  it  is  the  writer's  belief 
that  the  courts  can,  if  the  facts  with  regard  to  the  true  character 
and  scope  of  governmental  action  in  war  time  are  properly  brought 
to  their  attention,  deal  with  the  matter  of  contracts  in  a  manner 
which  will  in  general  protect  those  who  have  obeyed  administra- 
tive regulations  during  the  war  period. 

E.  Merrick  Dodd. 

Boston,  Mass. 

=a  no  U.  S.  633  (1884). 
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JURISDICTION  TO  ANNUL  A  MARRIAGE 

THE  law  has  gone  a  long  way  from  the  theory  that  a  valid 
matrimonial  union  is  indissoluble.  Whatever  the  church 
may  say  about  remarriage  of  a  party  once  married  and  divorced, 
the  civil  authority  has  no  difficulty  in  saying  that  marriage  bonds 
may  be  completely  severed.  It  is  now  clear  that  power  to  dissolve 
a  marriage  relation  by  divorce  belongs  to  the  law  where  the  parties 
are  domiciled,  and  is  based  on  the  jurisdiction  of  a  state  to  deal 
with  the  status  of  its  citizens.-^ 

Is  the  situation  different  when  the  relation  of  the  parties  is  ended 
by  a  decree  that  the  marriage  was  null  and  void,  as  distinguished 
from  a  divorce  decree  which  dissolves  it?  In  other  words,  does 
jurisdiction  to  annul  a  marriage  differ  from  that  of  divorce?  It  is, 
of  course,  granted  that  any  state  if  it  pleases  may  treat  two  people 
as  unmarried  while  within  its  borders.  It  may  give  a  man  a  divorce 
whether  he  is  domiciled  there  or  not.  Such  procedure  has  been  a 
national  scandal.  But  his  decree  will  not  keep  him  out  of  trouble 
if  he  marries  again  in  another  state.  In  the  same  way  a  court  could 
grant  an  annulment  of  marriage  to  any  party  before  it,  which,  if 
in  accordance  with  the  local  law,  would  entitle  the  party  to  the 
privileges  and  immunities  of  a  single  person  within  its  borders. 
But  this  is  not  jurisdiction  in  what  may  be  termed  the  international 
sense,  in  the  sense  in  which  the  word  is  used  in  Conflict  of  Laws,  a 
jurisdiction  which  will  entitle  the  decree  to  recognition  elsewhere. 
Does  jurisdiction  in  this  sense  depend  on  domicile  as  does  that  for 
divorce?    Eminent  authority  has  so  declared.    Says  Bishop:^ 

"A  suit  to  declare  a  marriage  void  from  the  beginning  concerns  the 
marriage  status  precisely  like  one  to  break  the  marriage  bond  for  a  post- 
nuptial delictum.  Therefore  it  may  be  and  should  be  carried  on  in  the- 
coiurts  of  the  domicile." 

That  a  suit  for  annulment  concerns  the  marriage  status  there  is 
no  doubt,  that  it  concerns  this  relation  precisely  like  one  to  break 
off  the  tie  for  a  postnuptial  delictum  is  not  so  clear.    The  effect  of 

1  Minor,  Conflict  of  Laws,  §  88. 

»  2  Bishop  on  Marriage,  Divorce  and  Separation,  §  73. 
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a  divorce  decree  and  one  of  nullity  are  certainly  di£ferent.  It  is 
true  that  after  a  divorce  decree  the  parties  become  strangers  in  the 
eyes  of  the  law.  Each  may  sue  the  other  as  though  no  marriage 
had  existed;^  the  relationship  by  afl&nity  is  terminated;^  the  parties 
are  no  longer  disqualified  from  testifying  in  a  suit  in  which  the  other 
is  concerned  on  the  ground  of  interest;^  the  wife  may  be  a  competent 
witness  in  a  criminal  case  against  the  former  husband  as  to  matters 
arising  after  the  divorce.^  But  there  is  real  significance  in  the 
statement  that  the  relation  is  destroyed  "as  if  by  death." ^  It  once 
had  a  lawful  existence,  of  which  the  legal  consequences  continue 
even  though  the  relation  itself  has  terminated.  Offspring  bom  or 
conceived  during  the  wedlock  are  legitimate;  ^  personal  choses  of  the 
wife,  already  reduced  to  possession  by  the  husband  remain  his.® 
Communications  between  the  parties  made  during  the  time  of 
wedlock  come  within  the  rule  excluding  the  admission  in  evidence 
of  confidential  communications  between  the  husband  and  wife.-^° 

An  annulment  cuts  deeper.  The  woman,  after  such  a  decree, 
can  sue  a  seducer  notwithstanding  a  form  of  marriage  between 
them,  which  if  valid  would  have  defeated  the  action.^^  Communica- 
tions made  between  the  parties  after  the  marriage  and  prior  to  the 
decree  are  not  treated  as  confidential  communications  between 
husl^and  and  wife,  and  there  is  no  prohibition  upon  their  admissi- 
bihty  in  evidence.-^^  The  husband  acquires  no  rights  in  the  wife's 
property .^^  The  woman  may  maintain  an  action  against  the  man 
for  the  wrongful  cohabitation."  She  is  not  entitled  to  the  home- 
stead exemption  given  a  divorced  wife.^^  Unless  a  statute  protects 
them,  the  children  of  the  parties  are  illegitimate.^®    The  divorce  de- 

'  Carlton  v.  Carlton,  72  Me.  115  (1881). 

*  Kelly  V.  Neely,  12  Ark.  657  (1852). 

6  State  V.  JoUy,  3  Dev.  &  B.  (N.  C.)  no  (1838). 

»  Long  V.  State,  86  Ala.  36,  5  So.  443  (1888). 

»  9  R.  C.  L.  486. 

8  Wait  V.  Wait,  4  N.  Y.  95  (1850). 

'  Lawson  v.  Shotwell,  27  Miss.  630  (1854). 
lo  Griffeth  V.  Griffeth,  162  lU.  368,  44  N.  E.  820  (1896). 

"  Henneger  v.  Lomas,  145  Ind.  287,  44  N.  E.  462  (1896).  • 

^  Wells  V.  Fletcher,  5  Car.  &  P.  12  (183 1). 
"  Aughtie  V.  Aughtie,  i  Phillimore  Ecc.  201  (1810). 
"  Blossom  V.  Barrett,  37  N.  Y.  434  (1868). 
^5  Floyd  County  v.  Wolfe,  138  Iowa,  749,  117  N.  W.  32  (1907). 
"  I  Bishop,  Marriage,  Divorce  and  Separation,  §  277;  2  Ihid.  §  1602.    See  3 
Cornell  L.  Quart.  51,  for  collection  of  New  York  cases  under  the  provisions  of  the 
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cree,  in  short,  cuts  off  and  destroys  the  ill-favored"  marriage  plant, 
annulment  tears  it  up  by  the  roots. 

Through  a  great  deal  of  the  authority  on  this  subject  of  annulment 
of  marriage,  there  is  nevertheless  a  failure  to  distinguish  nullity  and 
divorce  suits.  One  judge  has  called  an  attempt  to  dififerentiate 
them  a  mere  juggling  with  terms.^^  That  courts  should  often  use 
the  terms  interchangeably  and  apply  statutes  provided  in  divorce 
cases  to  suits  for  annulment  is  not  surprising;  nor  is  it  to  be  won- 
dered at  that  legislatures  assume  a  common  ground  of  jurisdiction 
for  both.  The  common  use  of  the  terms  is  of  long  standing.  Back 
in  the  time  of  Coke  that  venerable  jurist,  in  commenting  on  a  state- 
ment of  Littleton's  concerning  the  effect  of  a  divorce  in  the  law  of 
estates,  explains  that  there  are  two  kinds  of  divorce  :^^ 

"One  d  vinculo  matrimonii,  and  the  other  d  mensd  et  thoro.  .  .  . 
Divorces  d,  vinculo  matrimonii  are  these;  Causd  praecontractHs,  causd 
meiiis,  causd  impotentiae  seu  frigiditatis,  causd  affinitatis,  causd  con- 
sanguinitatis.  .  .  .  A  mensd  et  thoro,  as  causd  adulterii,  which  dissolveth 
not  the  marriage  d  vinculo  matrimonii,  for  it  is  subsequent  to  the 
marriage." 

Blackstone^^  also,  instead  of  contrasting  divorce  and  annulment, 
speaks  of  two  kinds  of  divorce,  and  points  out  that  a  total  divgrce 
must  be  for  some  of  the  canonical  causes  or  impediments  existing 
before  marriage.  "For  in  cause  of  total  divorce,  the  marriage  is 
declared  null,  as  having  been  absolutely  unlawful  ah  initio,  and  the 
parties  are  therefore  separated  pro  salute  animarum."  The  issue  of 
the  marriage  thus  entirely  dissolved  are  bastards. 

Divorce  in  ecclesiastical  law,  and  in  the  sense  in  which  these 
writers  are  using  the  term,  meant  two  things :  first,  divorce  a  mensa,  or 
modem  judicial  separation,  after  which,  as  Coke  says, "  the  coverture 
continueth;"  second,  annulment,  which  then  as  now  was  declared 

New  York  Domestic  Relations  law  which  seems  to  make  nullity  decrees  in  some  cases 
speak  from  the  time  they  are  pronounced  only. 

"  Mitchell  V.  Mitchell,  63  Misc.  580,  117  N.  Y.  Supp.  671  (1909).  "A  mere  diflfer- 
•ence  in  form"  it  was  called  in  Turner  v.  Thompson,  13  P.  D.  37  (1888).  Perhaps  it 
was  in  the  particular  case,  where  a  woman  who  had  previously  secured  a  divorce  in 
the  United  States  on  the  groimd  of  her  husband's  incompetency,  was  seeking  an 
annulment  of  the  marriage,  which  had  taken  place  in  England.  Being  akeady  free, 
she  was  in  no  need  of  a  further  decree. 

1*  Coke  on  Littleton,  235  a. 

i»  I  Commentaries,  440  et  seq. 
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for  causes  existing  prior  to  the  marriage.  All  matters  pertaining  to 
the  marriage  relation  were  adjudicated  in  the  ecclesiastical  courts, 
and  the  doctrine  of  the  church  was  firm  against  the  possibility  of 
dissolving  a  valid  marriage.  The  theory  was  preserved  by  giving 
wide  scope  to  the  doctrines  by  which  a  marriage  could  be  avoided. 
While  it  accomplished  for  the  party  the  same  practical  results  as  a 
modem  divorce,  freedom  from  a  burdensome  matrimonial  yoke, 
and  was  perhaps  easier  to  get,  the  theory  was  entirely  different. 
A  marriage,  said  the  Jchurch  court,  had  never  existed.^  Though 
in  exceptional  cases,  beginning  with  the  seventeenth  century,  mar- 
riages were  dissolved  by  Act  of  Parliament,  it  was  not  until  the 
Matrimonial  Causes  Act  that  an  English  court  could  decree  a 
dissolution  of  a  validly  existing  marriage.^^ 

Coke  and  Blackstone  were  not  confused  on  the  difference  be- 
tween divorce  and  annulment,  because  divorce  as  we  now  have  it 
in  the  law  was  unknown  to  them.  If  divorce  in  our  day  meant  the 
same  as  in  Coke's,  perhaps  we  should  have  no  need  to  distinguish 
divorce  and  nullity  jurisdiction.  Since  it  does  not,  it  would  be  well 
to  keep  the  difference  clearly  in  mind.  With  characteristic  felicity 
of  statement,  Mr.  Justice  Holmes  has  used,  in  another  connection, 
language  applicable  here:^^ 

"As  long  as  the  matter  to  be  considered  is  debated  in  artificial  terms 
there  is  a  danger  of  being  led  by  a  technical  definition  to  apply  a  certain 
name,  and  then  to  deduce  consequences  which  have  no  relation  to  the 
grounds  on  which  the  name  was  applied." 

It  is  clear  that  divorce  and  annulment  do  not  affect  marital  re- 
lations in  the  same  way.  It  is  the  contention  here  that  as  the  results 
of  the  two  differ,  so  jurisdiction  for  an  action  to  nullify  a  marriage 
differs  from  that  for  divorce,  and  the  difference  is  caused  by  the 

2"  See  the  interesting  discussion  by  J.  W.  Brodie-Innes, "  Some  Curiosities  of  Marriage 
Law,"  13  III.  L.  Rev.  183.  See  also  Lord  Bryce,  "Marriage  and  Divorce,"  3  Select 
Essays  in  Anglo-American  Legal  History,  782,  822  et  seq. 

^1  See  Holdworth,  "Ecclesiastical  Courts,"  in  2  Select  Essays  in  Anglo-American 
Legal  History,  297  et  seq.  Sir  W.  Page  Wood,  V.  C,  in  Wilkinson  v.  Gibson,  L.  R. 
4  Eq.  Cas.  162,  166  (1867);  "...  Whenever  such  expressions  as  divorce  d  vinculo 
occur,  they  always  refer  to  cases  where  there  never  existed  a  vinculum,  and  the  so- 
called  marriage  was  never  a  marriage  at  all."  Sir  William  Scott  in  Proctor  v.  Proctor, 
2  Hagg.  Cons.  292,  296  (1819):  "The  obligations  of  marriage  might  be  suspended  but 
could  not  be  extinguished,  the  parties  might  be  released  in  certain  cases  from  personal 
cohabitation,  but  the  relations  of  husband  and  wife  still  subsisted." 

**  Guy  V.  Donald,  203  U.  S.  399,  406  (1906). 


8 10  HARVARD  LAW  REVIEW 

fundamental  distinction  between  the  objects  of  the  two  suits.  It 
seems  worth  while  to  analyze  the  situation  as  it  appears  on  princi- 
ple, then  to  ascertain  how  far  court  decisions  and  legislative  enact- 
ments affect  the  result. 

Suppose  that  parties  resident  in  state  A  have  married  there,  and 
have  lived  (that  is,  have  been  domiciled)  successively  in  states 
A,  B,  C,  and  D.  Now  while  they  are  domiciled  in  D  one  of  them 
seeks  to  have  the  marriage  annulled.  It  would  be  an  anomalous 
doctrine  that  would  permit  state  D  to  declare  the  relations  of  this 
pair  were  meretricious  throughout,  to  go  back  and  change  the  whole 
legal  effect  of  their  relations  prior  to  the  time  they  became  citizens 
of  D.  The  man  might  have  married  his  deceased  wife's  sister,  and 
the  marriage  might  have  been  perfectly  lawful  in  A,  and  in  B  and  C 
as  well.  Is  the  effect  of  the  D  decree  to  proclaim  the  children  for- 
ever bastards,  to  make  confidential  communications  between  these 
people  subject  to  disclosure  in  any  court,  to  render  this  man  liable 
to  an  action  by  the  woman?  It  is  conceded,  of  course,  that  D  can 
say,  for  whatever  reasons  that  seem  to  it  sufficient,  that  these 
parties,  now  domiciled  within  its  borders,  are  no  longer  fit  to  live 
together  as  husband  and  wife,  and  can  divorce  them,  free  them  from 
that  time  on.  But  how  can  it  say  that  they  never  were  married, 
when  A,  in  which  jurisdiction  they  lived  when  the  contract  took 
place,  and  which  controlled  their  status  then  as  fully  as  D  does 
now,  declared  them  husband  and  wife?  Jurisdiction  A  would  not 
and  could  not  say  that  because  a  pair  entered  into  the  marriage 
relation  as  citizens  therein,  that  another  state  in  which  they  subse- 
quently became  domiciled  could  not  put  an  end  to  the  status.^ 
But  A  has  fully  as  much  right  to  take  this  ground  as  D  has  to  say 
the  status  never  existed.  A  court  having  a  thing  before  it  may,  by 
a  decree  in  rem,  change  rights  in  the  thing  the  validity  of  which  will 
be  recognized  everywhere.  But  no  one  would  contend  that  such  a 
court  could  effectively  say  that  rights  vesting  under  a  prior  decree 
in  a  different  jurisdiction  where  the  res  then  was,  had  never  existed. 
So  here:  the  marriage  relation  is  the  res,  and  is  so  treated  in  divorce 
actions.    The  court  having  the  domicile  of  the  parties  has  jurisdic- 

»  See  Harvey  v.  Famie,  L.  R.  8  A.  C.  43  (1882);  Bater  v.  Bater,  [1906]  P.  209;  and 
as  recognizing  an  opposite  doctrine,  Hull  v.  Hull,  2  Strob.  Eq.  (S.  C.)  174,  i77  (1848). 
The  court  there  opines  that  a  South  Carolina  marriage  may  not  be  dissolved,  though 
that  of  another  state  may. 
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tion  in  rem.  But  it  cannot  set  aside  what  the  former  sovereign  con- 
trolling ihe  res  has  done.  The  Supreme  Court  of  South  Dakota 
seems  entirely  correct  in  holding  that  when  first  cousins  were 
married  in  California,  where  they  lived,  and  where  such  a  marriage 
was  legal,  a  decree  of  annulment  could  not  be  granted  in  South 
Dakota,  where  such  a  marriage  was  forbidden,  even  after  the  pe- 
titioner has  made  a  home  there.^*    Corson,  J.,  said: 

"The  courts  in  this  state  are  clearly  without  authority  under  the 
general  principles  applicable  to  the  law  of  marriages  to  annul  a  marriage 
legal  and  valid  in  a  state  where  the  same  was  contracted,  and  where  the 
parties  were  domiciled." 

The  correctness  of  the  actual  result  is  emphasized  by  the  cautious 
reservation,  in  a  concurring  opinion  by  Whiting,  C.  J.,  adopted  by 
the  remainder  of  the  court,  wherein  he  declined  to  express  an  opinion 
on  the  criminal  liability  of  the  parties  for  cohabitation  in  South 
Dakota.  It  could  well  be  that  while  the  California  marriage  could 
not  be  annulled.  South  Dakota  could  punish  cohabitation  of  cousins, 
whether  married  or  not,  if  such  association  was  abhorrent  to  Dakota 
morals. 

If  this  position  is  sound,  and  jurisdiction  to  annul  a  marriage  is 
not  to  be  assumed  by  the  law  of  the  domicile  of  the  parties,  what 
law  can  decree  it  null  and  void?  The  logical  answer  is,  that  since  the 
annulment  goes  back  to  the  question  of  inception  of  the  marriage 
status,  it  ought  to  be  the  law  by  which  the  status  would  come  into 
being  that  should  say  that  despite  the  form  this  man  and  woman 
went  through  they  never  became  husband  and  wife.^^  It  would 
not  matter  whether  the  parties  at  the  time  the  question  arises  had 
become  domiciled  in  another  jurisdiction.  The  state  pronouncing 
the  decree  of  nullity  is  not  seeking  to  affect  a  res  over  which  it  no 
longer  has  control;  it  is  saying  that  no  res,  that  is,  marriage  relation- 
ship, ever  came  into  being.  It  certainly  can  do  that,  as  well  as 
it  can  control  a  judgment  pronounced  in  one  of  its  own  courts. 
Further,  the  question  should  be  referred  back  to  this  jurisdiction. 
In  the  matter  of  dissolving  a  marriage  status,  state  X,  where  the 
parties  are  personally  present,  will  not  give  a  divorce  decree  to 

2^  Garcia  v.  Garcia,  25  S.  D.  645,  654,  127  N.  W.  586  (1910). 

^^  This  view  is  taken  in  a  well-written  note  on  the  point  in  26  Harv.  L.  Rev.  253. 
The  note  writer  probably,  and  the  present  writer  certainly,  is  indebted  for  the  idea  to 
a  suggestion  made  by  Prof.  Joseph  H.  Beale  in  his  course  on  the  Conflict  of  Laws. 
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them  if  domiciled  elsewhere,  even  applying  the  law  of  Y,  their 
domicile.  If  they  are  to  have  a  divorce  they  must  go  to  Y  to  get  it. 
A  declaration  of  nullity  is  a  more  delicate  matter  than  divorce, 
because  of  its  effect  on  events  between  marriage  and  decree.  The 
jurisdiction  governing  the  marriage  and  no  other  should  pronounce 
it  annulled. 

The  determination  of  the  original  validity  of  a  marriage  may  in- 
volve two  laws,  if  the  contracting  parties  are  married  in  a  state  other 
than  that  of  their  domicile.  It  is  said  generally,  especially  by  Ameri- 
can authorities,  that  a  marriage  good  where  contracted  is  good 
everywhere.^^  And  there  are  many  extreme  examples  in  the  Ameri- 
can cases  where  a  marriage  contracted  out  of  the  state  has  been 
declared  valid,  though  expressly  forbidden  by  the  law  of  the  con- 
tracting parties'  domicile.^^  If  the  law  of  the  state  where  people  go 
through  a  marriage  form  is  not  complied  with,  the  first  essential  to 
the  creation  of  a  marriage  status  is  lacking.  If  the  lex  loci  celebra- 
tionis demands  certain  forms,  declares  certain  people  unfit  to  marry, 
or  makes  other  requirements,  it  has  jurisdiction  to  declare  that  the 
failure  of  parties  to  comply  with  what  it  deems  essential  prevented 
them  from  becoming  husband  and  wife,  and  to  declare  their  attempt 
null  and  void. 

But  the  place  where  a  man  and  woman  happen  casually  to  be 
at  the  time  of  a  marriage  ceremony  cannot  have  a  final  determina- 
tion of  this  matter  of  marriage.  The  marriage  status  both  in  its 
creation  and  destruction  is  of  great  importance  not  only  to  the  indi- 
vidual, but  also  to  the  state  where  he  makes  his  home.^^  With  the 
insistence  of  the  law  upon  vigorous  adherence  to  the  right  of  domi- 
cile in  ending  the  status,  is  it  to  be  ignored  entirely  in  the  equal 
important  creation?  It  is  believed  that  the  beginning  of  the  marital 
relation  is  really  a  matter  for  the  domiciliary  law.    But  following  a 

^^  Minor,  Conflict  of  Laws,  §  77;  Story,  Conflict  of  Laws,  §  113. 

"  Dudley  v.  Dudley,  151  Iowa,  142, 130  N.  W.  785  (1911);  Commonwealth  v.  Lane, 
113  Mass.  458  (1873);  Medway  v.  Needham,  16  Mass.  157  (1819);  Stevenson  v. 
Gray,  17  B.  Mon.  (Ky.)  193  (1856);  In  re  Wood's  Estate,  137  Cal.  129,  69  Pac.  900 
(1902);  State  V.  Shattuck,  69  Vt.  403,  38  Atl.  81  (1897);  Ex  parte  Chace,  26  R.  I. 
351,  58  Atl.  978  (1904). 

^  That  marriage  relations  are  of  consequence  to  the  state  has  not  always  been  the 
rule.  In  his  interesting  discussion  on  Marriage  and  Divorce,  Lord  Bryce  shows  how 
under  the  Roman  law  the  entering  and  the  leaving  of  the  marriage  relation  was  treated 
as  the  sole  business  of  the  parties  themselves.  3  Select  Essays  in  Anglo-American 
Legal  History,  782. 
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general  policy  of  encouraging  marriage,  and  for  reasons  of  con- 
venience, the  law  of  the  domicile  says,  usually,  if  the  parties' 
marriage  is  vaHd  where  contracted,  that  is  sufficient  to  establish 
the  marriage  status.^^  Devolution  of  personal  property  is  according 
to  the  law  of  the  domicile  of  the  deceased  at  the  time  of  his  death, 
but  only  because  the  law  of  the  situs  of  the  property  permits  it  so 
to  go.^°  The  state  of  the  situs  can  tax  the  passing  by  inheritance;^^ 
it  can,  and  sometimes  does,  change  the  rule  so  that  its  own  statute  of 
distributions  governs  the  succession.^^  So  in  marriage  the  sovereign 
of  the  marrying  party's  domicile  may  refuse  to  make  him  a  married 
man  despite  a  valid  ceremony  elsewhere.  English  courts  say  an 
Enghshman  will  not  be  married  by  a  ceremony  of  marriage  valid 
where  entered  into,  unless  he  has  capacity  to  marry  by  EngHsh 
law.^^  They  hold  that  where  the  marriage  is  of  a  kind  abhorrent  to 
their  ideas  of  morahty  and  forbidden  by  English  law,  no  marriage 
relation  is  created  by  a  foreign  marriage  of  an  Enghshman,  though 
vaHd  where  celebrated.^^  Southern  states  have  said  that  a  ceremony 
of  marriage  of  one  of  their  citizens  with  a  member  of  another  race 
forbidden  by  their  laws  created  no  relation  of  wedlock,^^  even 
if  celebrated  in  another  state  where  permitted.  Statutes  frequently 
declare  invahd  marriages  contracted  abroad  by  the  citizens  with 
intent  to  evade  the  marriage  laws  of  their  domicile.^^  And  in  the 
case  of  persons  married  where  there  is  no  law,  or  no  law  of  nuptial 
contracts,  how  can  following  the  form  of  the  law  of  domicile  be 
effective  to  make  them  husband  and  wife,  as  text-writers  often  say,^^ 

^^  See  a  note  on  "Validity  of  Foreign  Marriages,"  26  Harv.  L.  Rev.  536,  containing 
about  the  same  idea  as  that  expressed  here. 

'"  See  Prof.  Charles  E.  Carpenter  in  31  Harv.  L.  Rev.  905,  920,  921. 

'1  Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096  (1893).  For  a  statute,  so  doing 
Iowa  Code  Supp.  §  1481  a. 

^  Hurd's  Rev.  Stats,  of  Illinois,  191 7,  c.  39,  §  i. 

^  See  the  valuable  discussion  of  the  English  cases  in  an  article,  "  Capacity  and  Form 
of  Marriage  in  the  Conflict  of  Laws,"  by  Thomas  Baty,  26  Yale  L.  J.  444. 

^  Brook  V.  Brook,  9  H.  L.  C.  193  (1861). 

^*  State  V.  Kennedy,  76  N.  C.  251  (1877);  Kinney  v.  Commonwealth,  30  Gratt. 
(Va.)  858  (1878);  State  v.  Tutty,  41  Fed.  753  (1890). 

^*  D.  C.  Code,  §  1287  (1902);  Burns  Ann.,  Ind.  Stat.,  Revision  of  1908,  §  8367; 
Rev.  Stat.  Maine,  1916,  c.  64,  §  10;  Mass.  Rev.  Laws,  c.  151,  §  10. 

'^  Minor,  supra,  §  77.  The  opinion  of  Huber,  who  is  declared  by  Professor  Lorenzen 
to  have  had  "a  greater  influence  upon  the  development  of  Conflict  of  Laws  in  England 
and  the  United  States  than  any  other  work,"  is  interesting  in  this  connection  even 
though  perhaps  not  of  great  importance.  He  says  (translation  by  Professor  Lorenzen) : 
"It  often  happens  that  young  people  under  guardianship,  desiring  to  unite  their  secret 
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if  it  is  not  the  law  of  that  domicile  after  all,  which  is  the  real  creator 
of  the  marital  relation? 

There  are  numerous  cases  in  this  country  where,  in  various 
situations,  the  court  at  a  person's  domicile  has  refused  to  recognize 
a  marriage  contracted  outside  his  own  state,  in  evasion  of  its  laws, 
where  the  legislature  has  expressly,  or  in  the  opinion  of  the  court, 
impUedly,  announced  the  state's  policy  against  such  union.^^  Such 
results  are  from  one  standpoint  unfortunate,  for  they  render  un- 
certain the  marriage  relation.  But  the  adoption  of  the  policy  of 
refusing  to  recognize  the  marriage  is  a  matter  for  each  state  to 
determine  for  its  own  citizens,^^  and  uniformity  of  ideas  on  this 
subject  seems  a  long  way  off. 

To  recapitulate:  since  annulment  of  a  marriage  differs  so  funda- 
mentally from  divorce,  in  that  while  the  latter  severs  the  matri- 
monial bonds,  the  former  declares  they  never  existed,  jurisdiction 
to  render  the  nullity  decree  is  not  to  be  found  where  the  parties  at 
the  time  it  is  sought  may  be  domiciled.  Only  the  law  by  which 
the  marriage  came  into  being  has  power  to  annul  it.  If  the  place 
of  contract,  domicile  at  the  time  of  the  marriage  and  domicile  at 
the  time  of  annulment,  are  the  same,  no  difficulty  is  presented.  If 
the  place  of  contract  is  another  state,  its  law  can  say  that  the  parties 
involved  did  not  validly  contract,  and  there  is  then  nothing  on 
which  a  marital  status  can  be  predicated.  Despite  a  valid  ceremony 
by  lex  loci  contractus,  the  then  domiciliary  law  may  say  that  no 
marriage  status  is  created.  But  if  the  marriage  can  successfully 
run  this  gauntlet,  it  stands  until  dissolved  by  death  or  divorce. 

If  there  is  jurisdiction  over  the  subject  matter  as  worked  out  in 
the  above  discussion,  it  would  seem  that  the  proceedings  would  be 

desires  through  the  bonds  of  matrimony,  go  to  Eastern  Frisia  or  to  some  other  place 
where  the  consent  of  their  guardian  is  not  necessary  to  marriage.  .  .  .  They  celebrate 
their  marriage  there  and  presently  return  home.  I  consider  this  a  manifest  evasion  of 
our  law.  Our  magistrates  are  not  boimd  therefore  by  the  law  of  nations  to  recognize 
and  give  effect  to  marriages  of  this  kind."    13  III.  L.  Rev.  375,  410,  411. 

'^  Pennegar  v.  State,  87  Tenn.  244,  10  S.  W.  305  (1889).  See  cases  cited  in  26  Harv. 
L.  Rev.  536. 

'^  Wharton  on  the  Conflict  of  Laws,  3  ed.,  §  165  6.  "Each  State  or  nation 
has  ultimately  to  determine  for  itself  what  statutory  inhibitions  are  by  it  intended  to 
be  imperative  as  indicative  of  the  decided  policy  of  the  State  concerning  the  morals 
and  good  order  of  society  to  that  degree  which  will  render  it  proper  to  disregard  the 
jus  gentium  of  'valid  where  solemnized  valid  everywhere.'"  Pennegar  v.  State, 
87  Tenn.  244,  249,  10  S.  W.  305  (1889). 
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as  in  any  other  action  in  rem,  service  on  the  respondent  being  neces- 
sary only  for  due  process.  The  res  would  be  the  question  of  the 
marriage  status,  maritatus  vel  non.  When  the  vaHdity  of  a  will  is 
estabHshed  by  a  court  having  jurisdiction,  its  determination  is 
conclusive.**'  So  here  the  existence  or  nonexistence  of  the  marriage 
relation  would  be  settled.  Condemnation  of  goods  in  a  revenue 
case,  a  grant  of  probate,  and  a  decree  in  a  matrimonial  suit  are  all 
said  to  be  judgments  in  rem,  though  the  proceedings  in  form  are 
in  personam}^ 

When  the  authorities  are  examined,  the  conclusion  is  that  the 
basis  of  jurisdiction  has  not  been  clearly  enough  marked  out  to 
establish  any  definite  rule.  Statements  may  be  found  to  the  effect 
that  in  annulment,  as  in  divorce,  jurisdiction  depends  on  domicile.*^ 
These  statements  are  practically  all  based  on  the  same  small  group 
of  cited  cases,  which  will  be  examined  in  more  detail. 

English  authorities  state  that  the  EngHsh  courts  have  jurisdic- 
tion to  declare  a  marriage  a  nuUity  in  two  situations:  first,  when  the 
marriage  was  celebrated  in  England;  second,  where  the  respondent  is 
resident  in  England  at  the  date  of  the  petition.  The  various  text- 
writers  state  the  rule  in  almost  identical  language  and  cite  the  same 
authorities  in  its  support.*^  That  the  state  where  the  marriage  was 
celebrated  has  authority  to  declare  it  a  nulHty  was  the  view  con- 
tended for  above.  It  is  supported  by  the  text-writers  just  cited  and 
several  English  decisions  squarely  on  the  point.  In  Linke  v.  Van 
Aerde^  the  parties  were  not  citizens,  nor  was  either  domiciled  there 
when  suit  was  brought,  yet  the  court  was  clear  it  had  jurisdiction. 
To  the  same  effect  are  Simonin  v.  M alloc, '^^  where  both  parties 
were  French,   and  Sottomayor  v.  De  Barros,^^  where  they  were 

*"  Whicker  v.  Hume,  7  H.  L.  C.  124  (1858);  Thomas  v.  Morrisett,  76  Ga.  384  (1886); 
Wharton  on  the  Conflict  of  Laws,  3  ed.,  §§  595,  644. 

*^  I  Halsbxtry's  Laws  of  England,  48,  citing  for  probate  proceeding  Noell  v. 
Wells,  I  Lev.  235  (1667);  for  matrimonial  decree,  Dacosta  v.  Villa  Real,  2  Str.  961 
(1734),  and  Bater  v.  Bater,  [1906]  P.  209. 

*^  Bishop,  supra,  note  2;  Keezer  on  Marriage  and  Divorce,  §  56;  19  Am.  and 
Eng.  Encyc.  Law,  2  ed.,  12 19;  26  Cyc.  908. 

^  Dicey  on  the  Conflict  of  Laws,  2  ed.,  268;  Westlake's  Private  Int.  Law, 
S  ed.,  §  49;  Foote's  Private  Int.  Jurisprudence,  4  ed.,  123;  6  Halsbury's  Laws 
OF  England,  265. 

«  10  T.  L.  R.  426  (1894). 

«  2  Sw.  &  Tr.  67  (i860). 

«  3  P.  D.  I  (1877). 
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Portuguese,  but  where  in  each  case  the  marriage  occurred  in 
England.^^ 

To  say  that  the  residence  of  the  defendant  gives  Jurisdiction  for 
annuhnent  is  opposed  to  the  reasoning  above  and  seems  hard  to 
explain.  Dicey  takes  the  statement  from  Westlake.  In  the  cases 
which  Westlake  dtes,^^  the  judges  are  trying  to  establish  that  resi- 
dence as  something  less  than  domicile  is  sufficient  to  found  the 
suit.  In  Roberts  v.  Brennan  a  decree  of  nullity  was  pronounced 
when  the  marriage  had  taken  place  in  the  Isle  of  Man,  and  respond- 
ent was  domiciled,  and  served  iu  Ireland.  This  case  (which  was 
undefended)  does'not  seem  to  carry  out  the  part  of  the  rule  requiring 
residence  of  the  respondent,  nor  was  the  petitioner  resident  in 
England  so  far  as  the  facts  reported  show.  It  will  be  remembered 
that  the  English  Matrimonial  Causes  Act^^  vested  in  the  royal 
courts  all  jurisdiction  then  vested  in  the  ecclesiastical  courts  in 
respect  to  suits  of  nullity  and  other  matters  matrimonial.  As 
pointed  out  by  James,  L.  J.,  in  the  Niboyet  case,  the  jurisdiction 
of  the  courts  Christian  was  one  over  persons  who  by  baptism 
became  members  of  the  church.  Residence  in  the  diocese,  as  dis- 
tinguished (from  mere  temporary  presence  was  required  to  make 
one  amenable  to  the  orders  of  the  spiritual  authorities  there,  but 
nationality  and  domicile  were  not  concerned.  Furthermore,  the 
diocese  and  the  state  were  not  necessarily  coterminous.  The 
Channel  Islands,  which  are  no  part  of  England,  the  learned  judge 
observes,  are  in  the  diocese  of  Winchester,  and  the  Isle  of  Man  is 
in  the  province  of  York;  and  many  similar  cases  might  be  found  on 
the  Continent. 

Jurisdiction  for  divorce  in  England  is  based  on  domicile.^"  This 
was  not  expressly  required  by  the  statute  giving  the  court  power 
to  decree  divorce,  but  with  no  precedents  in  ecclesiastical  law  to 
affect  the  question,  the  matter  was  decided  on  general  principles. 
In  the  question  of  aimulment,  as  in  case  of  judicial  separation,^^ 
ecclesiastical  rules  obtrude.  Requirement  of  residence  of  a  defend- 
ant might  conceivably  be  treated  as  an  additional  municipal  require- 

"  Accord  Brett,  L.  J.,  in  Niboyet  v.  Niboyet,  4  P.  D.  i,  18  (1878),  and  Sproule  v. 
Hopkins,  [1903]  2  Ir.  133.    See  also  Bater  v.  Bater,  [1906]  P.  209,  220. 
«  Niboyet  v.  Niboyet,  4  P.  D.  i,  9  (1878);  Roberts  v.  Brennan,  [1902]  P.  143. 
"  20  &  21  Vict.  c.  85,  §  6. 
"  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517. 
»  See  Armytage  v.  Armytage,  [1898]  P.  178. 
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ment  to  what  would  be  required  for  jurisdiction  on  general  principles 
of  law.  An  analogy  for  this  could  be  found  in  divorce  law.  Resi- 
dence for  a  given  period  of  one,  two,  or  three  years  is  a  frequent 
statutory  provision.  This,  by  the  prevailing  view,  is  interpreted 
as  an  addition  to  the  common-law  requirement  of  domicile.^^ 

Presence  of  the  respondent  within  the  limits  of  the  jurisdiction 
or  his  appearance  in  court  seemed  to  be  necessary  in  order  for  the 
ecclesiastical  court  to  proceed.^^  This  rule  apparently  has  an 
historical  foundation.^^  It  is  not  a  question  of  jurisdiction  in  the 
wider  sense,  but  of  the  competency  of  this  particular  court. 

Since  the  English  authorities  insist  strongly  that  the  capacity 
of  an  Englishman  to  marry  is  governed  by  Enghsh  law,  it  would 
be  expected  that  English  courts  would  assert  their  power  to  deter- 
mine annulment  suits  brought  by  persons  domiciled  there  when  the 
questioned  marriage  took  place  elsewhere.  There  is  such  authority 
both  in  England  ^  and  Ireland.^® 

*2  Joseph  H.  Beale  in  4  lowA  L.  Bulletin  3,  8,  citing  Jenness  v.  Jenness,  24  Ind.  355 
(1865);  Johnson  v.  Johnson,  12  Bush  (Ky.)  485  (1877);  Tipton  v.  Tipton,  87  Ky, 
243,  8  S.  W.  440  (1888);  Pate  v.  Pate,  6  Mo.  App.  49  (1874);  Hopkins  v.  Hopkins, 
35  N.  H.  474;  (1857)  Schonwald  v.  Schonwald,  2  Jones  Eq.  (N.  C.)  367  (i856);|Dutcher 
V.  Dutcher,  39  Wis.  651  (1876);  Long  v.  Long,  18  Victorian  L.  R.  792  (1892). 

"  Williams  v.  Dormer,  2  Rob.  Ecc.  505  (1852);  Chichester  v.  Donegal,  i  Add, 
Ecc.  5,  19  (1822). 

"  The  following  from  11  Halsbury's  Laws  of  England,  507,  note,  seems  to 
explain  this  further.  "The  Consistory  Court  of  London  from  the  time  of  Queen 
Elizabeth  down  to  January,  1858,  .  .  .  was  the  only  ecclesiastical  court  of  first 
instance  in  England  which  was  accustomed  to  entertain  matrimonial  and  divorce 
suits  from  all  parts  of  England.  The  origin  of  this  jurisdiction  was  as  follows:  Prior 
to  the  reign  of  Henry  VIII,  a  person  might  cite  to  appear  in  the  ecclesiastical  court  of 
his  own  diocese  a  party  residing  in  another  diocese.  By  Stat.  (1531),  23  Hen.  VIII, 
c.  9,  parties  were  not  to  cite  a  defendant  to  appear  in  a  court  out  of  his  diocese.  The 
common  law  courts,  however,  held  that  this  statute  was  intended  to  be  merely  for  the 
benefit  of  the  subject,  and  that  if  both  parties  to  a  suit  were  willing  to  have  it  tried  in 
a  court  in  a  diocese  in  which  one  of  them  did  not  reside,  they  might  do  so.  Suitors 
...  in  heavy  and  important  causes  preferred  to  have  their  case  tried  in  the  Consistory 
Court  of  London.  ...  In  these  cases  the  practice  was  for  the  petitioner  in  the  suit 
to  take  up  a  residence  for  twenty-one  day's  in  the  diocese  of  London,  and  then  to 
apply  to  the  Consistory  Court  to  issue  a  citation  to  the  proposed  defendant  in  the 
suit.  ...  If  the  defendant  entered  an  appearance  objecting  under  the  Statute  of 
Henry  VIII  to  the  jurisdiction  of  the  court  the  suit  was  dropped;  but  if  the  defendant 
entered  an  appearance  to  the  citation  or  took  no  notice  of  it,  it  was  assumed  that  the 
party  waived  the  objection  to  the  jurisdiction,  and  the  suit  proceeded  and  was  heard 
and  decided  in  the  London  court  in  due  course." 

5*  Bonaparte  v.  Bonaparte,  [1892]  P.  402;  Bater  v.  Bater,  [1906]  P.  209. 

"  Johnson  v.  Cooke,  [1898]  2  I.  R.  130,  commented  upon  in  13  Harv.  L.  Rev.  604 
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If  the  English  law  would  recognize  the  vaHdity  of  foreign  decrees 
of  nullity  of  marriage,  pronounced  under  the  conditions  under  which 
an  English  court  would  take  jurisdiction,  some  general  doctrine 
of  the  requisites  for  a  nullity  suit  might  be  said  to  be  estabUshed. 
But  in  the  important  case  of  Ogden  v.  Ogden^'^  the  Court  of  Appeals 
held  that  a  decree  of  a  French  court  annulling  a  marriage  in  England 
between  a  Frenchman  and  an  Englishwoman  was  not  entitled  to 
recognition  in  England,  and  the  woman's  second  marriage,  entered 
into  after  the  French  decree,  was  rendered  bigamous.  But  here 
the  French  court  had  as  much  basis  for  jurisdiction  as  did  the 
court  in  Bater  v.  Bater,  or  the  Irish  court  in  Johnson  v.  Cook.  In 
Simonin  v.  Mallac^^  a  previous  French  decree  of  nullity  was  like- 
wise disregarded.  The  citations  in  cases  and  texts  go  back  to  Sir 
William  Scott's  judgment  in  the  case  of  Sinclair  v.  Sinclair  in 
1798.^^  To  a  suit  by  a  wife  the  husband  set  up  a  decree  of  nullity 
of  marriage,  pronounced  in  Brussels  on  proceedings  instituted  by 
him.    The  marriage  had  taken  place  in  Paris.    Said  the  court: 

"A  sentence  of  nullity  of  marriage  ...  in  the  country  where  it  was 
solemnized  would  carry  with  it  great  authority  in  this  country;  but  I 
am  not  prepared  to  say,  that  a  judgment  of  a  third  country,  on  the 
validity  of  a  marriage  not  within  its  territories,  nor  had  between  subjects 
of  that  country,  would  be  universally  binding." 

This  seems  entirely  right  —  but  it  does  not  say,  as  Sir  Gorrell 
Barnes  in  Ogden  v.  Ogden  seems  to  cite  it  to  say,  that  a  foreign 
nullity  is  of  no  effect  in  England.  The  learned  judge  intimates  that 
if  a  decree  of  nuUity  on  the  ground  of  impotence  were  given  in 
either  the  court  of  the  domicile,  or  where  the  marriage  was  cele- 
brated, it  might  be  treated  as  universally  binding.  Why  a  decree 
on  this  ground  is  to  be  given  special  recognition  is  not  explained. 
At  any  rate,  the  doctrine  in  the  cases  stated,  that  the  decree  of 
nulUty  of  a  foreign  court  is  not  conclusive  in  England  is  recognized 
to  be  the  existing  law.^°  The  resulting  situation  is  certainly  an 
unfortunate  one,  but  is  not  the  only  instance  of  the  EngHsh  law's 
refusing  to  recognize  rights  given  under  foreign  law  which  it  gives 
under  similar  conditions  by  its  own. 

"  [1908]  P.  46,  78  et  seq.  «»  2  Sw.  &  Tr.  67  (i860). 

"  I  Hagg.  Cons.  294,  297  (1798). 

*"  6  Halsbury's  Laws  of  England,  271;  Foote's  Private  Int.  Jurisprudenxe. 
4  ed.,  114;  Westlake,  supra,  98. 
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Only  a  few  American  cases  have  raised  the  question  of  jurisdic- 
tion for  annuhnent  of  a  marriage,  and  they  cannot  be  said,  in 
spite  of  pretty  flat  statements  of  a  rule  in  the  texts,  to  establish 
any  definite  trend  of  authority.  New  York  started  out  with  a 
statement  to  the  effect  that 

"...  the  lex  loci  which  is  to  govern  married  persons  and  by  which 
the  contract  is  to  be  annulled,  is  not  the  law  of  the  place  where  the 
contract  was  made,  but  where  it  exists  for  the  time,  where  the  parties 
have  their  domicil    .  .  ."^^ 

a  perfectly  true  statement  as  regards  divorce,  which  the  court  was 
talking  about,  and  which  the  reference  to  Story  sustains.  In  a 
later  case^^  New  York  citizens  went  into  Canada  and  went  through 
a  marriage  ceremony.  The  girl  was  under  age  and  subsequently 
the  marriage  was  declared  a  nullity  by  the  New  York  court.  The 
point  emphasized  was  that  the  parties  were  residents  of  New  York. 
While  the  distinction  between  annulment  and  divorce  was  not  made, 
and  divorce  cases  were  cited  and  relied  on,  yet  the  result  is  not 
improper.  New  York  law  has  the  final  word  in  saying  whether  a 
marriage  status  was  created  between  New  York  people.  A  later 
case  on  similar  facts  was  decided  by  the  Court  of  Appeals  the  same 
way.^^  The  policy  of  these  cases  may  or  may  not  be  right.  They 
do  not  fit  the  American  doctrine  that  a  marriage  good  where  cele- 
brated is  good  everywhere.  But  from  a  jurisdictional  standpoint, 
if  a  state  refuses  to  recognize  a  marriage  status  for  its  citizens  when 
married  outside  the  state  in  violation  of  its  law,  it  has  the  power  to 
do  so.    That  is  the  only  point  here. 

A  Vermont  case,^  while  relying  on  the  statement  found  in 
Bishop,  nevertheless  presents  the  same  facts,  for  the  petitioner  was 
a  Vermonter  when  he  married  in  Massachusetts.  The  New  Jersey 
case  of  Blumenthal  v.  Tannenholz^^  denied  the  authority  of  a 
New  Jersey  court  to  annul  a  marriage  which  had  taken  place  in 
New  Jersey,  which  the  complaining  party  alleged  to  have  been 

^  Church,  J.,  in  Kinnier  v.  Kinnier,  45  N.  Y.  535  (1871). 

*2  Mitchell  V.  Mitchell,  63  Misc.  580,  117  N.  Y.  Supp.  671  (1909). 

"*  Cunningham  v.  Cunningham,  206  N.  Y.  341,  99  N.  E.  845  (1912).  The  case  is 
criticized  in  26  Harv.  L.  Rev.  253;  Hall  v.  Hall,  67  Misc.  267,  122  N.  Y.  Supp.  401 
(1910),  was  to  the  same  effect,  though  it  is  to  be  noted  that  it  does  not  appear  therein 
where  the  parties  were  domiciled  at  the  time  of  the  marriage. 

"  Barney  v.  Cuness,  68  Vt.  51,  33  Atl.  897  (1895). 

«  31  N.  J.  Eq.  194  (1879). 
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fraudulently  made  to  understand  a  mere  betrothal.  The  com- 
plainant was  at  the  time  of  the  marriage  and  suit  a  resident  of 
Canada;  the  defendant's  residence  was  not  shown.  The  court 
relied  on  Bishop's  requirement  of  domicile.  It  is  hard  to  say  any- 
thing about  the  case  further  than  respectfully  to  dissent  from  its 
conclusions.  If  New  Jersey  could  not  say  that  these  parties  had 
never  gone  through  a  marriage  ceremony,  no  state  could.  The 
strongest  case  against  the  position  taken  in  this  discussion  is  another 
New  Jersey  decision,  Avakian  v.  Avakian.^^  It  was  held  that  the 
New  Jersey  court  had  jurisdiction  to  annul  a  marriage  contracted 
in  England  between  a  resident  of  Massachusetts  and  an  Armenian, 
who  at  the  time  was  on  her  way  to  New  Jersey  to  take  up  her 
residence.  Here  was  neither  marriage  in  New  Jersey,  nor  a  party 
there  domiciled  at  the  time  of  the  marriage.  If  the  parties  were  in 
fact  married  at  all,  and  the  court  assumes  they  were,  there  would 
not  be  a  domicile  in  New  Jersey  at  the  time  of  the  suit.  Pitney, 
V.  C,  who  delivered  the  opinion  of  the  court,  is  not  sure  that 
domicile  was  necessary,  since  the  defendant  was  present  in  court. 
This  case  would  not  support  Bishop,  either,  and  would  seem  to 
require  only  presence  of  the  plaintiff  and  personal  service  on  the 
defendant.  It  would  have  been  a  hard  case  on  its  facts  to  have 
decided  against  the  petitioner. 

If  any  case  could  show  the  undesirable  results  of  Bishop's  rule 
it  is  the  Illinois  court's  decision  in  Roth  v.  Roth.^"^  Roth,  a  subject 
of  Wiirtemberg,  came  to  Illinois,  acquired  a  domicile,  and  there 
made  his  fortune.  He  was  married,  while  in  Illinois,  to  a  woman 
who  was  also  domiciled  there.  Later  Roth  went  back  to  Wiirtem- 
berg, where  he  secured  a  decree  of  nuUity  of  the  marriage  because 
he,  as  a  subject  of  Wiirtemberg,  had  married  outside  the  country 
without  the  sovereign's  consent.  The  Illinois  court,  while  stating 
that  the  marriage  was  valid  and  binding  there  (as  of  course  it  very 
clearly  was) ,  held  that  the  first  wife  was  not  entitled  to  a  widow's 
share  in  Roth's  Illinois  property.    Mulkey,  J.,  said: 

"It  was  therefore,  according  to  the  general  current  of  authority  on 
the  subject,  entirely  competent  for  the  courts  of  that  kingdom  having 
jurisdiction  of  such  matters  to  give  effect  to  that  law  by  annulling  and 
setting  aside  the  marriage.  .  .    "^* 

««  69  N.  J.  Eq.  89,  60  Atl.  521  (1905).  "  104  lU.  35  (1882). 

<»  Ibid.,  so. 
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The  dissenting  opinion  of  Walker,  J.,  is  worth  quoting  from: 

"Had  any  court  having  competent  jurisdiction  granted  a  divorce,  then 
by  abrogating  the  marriage  contract  she  would  have  lost  her  rights  to 
dower  and  heirship,  because  the  contract  was  destroyed  in  all  of  its  parts, 
and  the  parties  absolved  from  its  performance,  and  all  rights  under  it 
destroyed  and  ended.  But  in  this  case  there  was  no  divorce,  but  it  was 
decreed,  in  the  teeth  of  our  never  doubted  laws,  to  have  been  void."^^ 

South  Dakota,  in  a  case  already  mentioned,^"  has  clearly  said  it 
will  not  decree  nulHty  of  a  California  marriage,  even  though  by 
the  laws  of  the  new  domicile  it  would  be  invalid.  Massachusetts 
has  properly  refused  to  recognize  a  nullity  decree  of  a  New  York 
court,  where  the  husband  was  domiciled,  when  the  marriage  took 
place  in  Massachusetts  between  parties  at  the  time  domiciled 
there.^^  While  this  decision  does  not  decide  on  its  facts  where 
jurisdiction  was  to  give  a  valid  nullity  decree,  it  opposes  Bishop's 
statement  that  domicile  is  the  foundation. 

Finally,  in  Levy  v.  Downing'''^  the  Massachusetts  court  refused 
to  annul  a  marriage  entered  into  by  Massachusetts  parties  in  New 
Hampshire.  No  Massachusetts  statute  declared  the  marriage  void, 
though  a  New  Hampshire  statute  said  it  was  voidable.  The  court 
said  that  the  marriage  would  stand  until  avoided  in  New  Hampshire. 
The  case  comes  to  a  different  result  from  that  reached  in  the 
New  York  cases  cited,^^  but  is  not  necessarily  opposed  on  principle. 
Here  was  no  declared  policy  of  Massachusetts  which  would  refuse 
to  create  a  marriage  status  for  its  citizens  upon  a  marriage  good 
until  the  state  where  it  took  place  declared  it  avoided.  In  New 
York  there  was,  or  the  court  thought  there  was.  The  Massachu- 
setts result  is  desirable,  but  since  both  the  lex  loci  contractus  and 
the  lex  domicilii  are  concerned  in  creation  of  the  marriage  state  of 
these  people,  either  could,  by  annulment,  avoid  the  marriage. 

A  recent  Wisconsin  case  can  hardly  be  sustained  on  this  theory 
set  forth  above.  The  parties,  who  resided  in  Wisconsin,  were 
married  in  Minnesota.  One  of  them  was  an  epileptic,  and  the 
marriage,  by  the  Minnesota  statute,  was  voidable,  but  vaHd  until 

**  Bishop  of  course  approves  this  case.  See  vol.  2,  35,  note,  of  his  Marriage,  Di- 
vorce AND  Separation. 

""^  Garcia  v.  Garcia,  25  S.  D.  645,  127  N.  W.  586  (1910). 

^  Cummington  v.  Belchertown,  149  Mass.  223,  21  N.  E.  43s  (1899). 

^2  213  Mass.  334,  100  N.  E.  638  (1913). 

'^  See  supra,  note  50. 
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avoided.  In  a  suit  for  declaration  of  the  validity  of  the  marriage 
in  Wisconsin  a  decree  of  nullity  was  pronounced.^^  It  would  seem 
that  if  this  marriage  was  not  contrary  to  Wisconsin  law,  the  parties 
would  be  man  and  wife  until  Minnesota,  the  only  state  whose  law 
was  transgressed,  set  it  aside.  The  Wisconsin  court  should  have 
insisted,  as  did  that  of  Massachusetts,  that  the  parties  go  back  to 
the  state  of  the  marriage  if  it  was  to  be  declared  a  nullity. 

Statutory  provisions  regarding  annulment  and  their  interpreta- 
tion by  courts  do  not  furnish  much  Hght  as  to  the  principle  behind 
them.  Early  American  statutes  often  used  the  term  "divorce"  as 
including  both  divorce  and  annulment,  though  the  dissolution  from 
legally  existing  bonds  of  matrimony  was  provided  for  at  an  early 
date.^^  Some  of  our  states  have  no  statutory  provisions  for  annul- 
ment at  all.  Colorado  makes  a  cause  for  divorce  what  would 
generally  be  treated  as  a  basis  for  a  nulUty  decree,  but  does  not 
provide  for  annulment  as  such.^^  Without  statute  it  has  been 
recognized  that  there  is  general  jurisdiction  in  a  court  of  equity  to 
decree  null  and  void  a  marriage  where  the  cause  alleged  is  one  of 
the  well-known  groimds  on  which  equity  gives  relief  in  cases  of 
contract. ^^  The  frequent  situation  is  that  certain  causes  for 
annulment  are  specified  in  a  general  chapter  on  " Divorce  "  or  "Mar- 
riage and  Divorce."  ^^  Whether  or  not  a  one-year  residence  require- 
ment laid  down  for  divorce  suits  is  appHcable  to  a  nullity  suit  is 
the  subject  of  a  diBference  of  judicial  opinion.'^^  Answering  the 
question  may  be,  as  it  was  in  the  Minnesota  case,  a  matter  of 
statutory  construction,  rather  than  one  concerning  the  nature  of 
annulment.  While  domicile  is  enough  to  found  jurisdiction  for 
divorce,  statutes  generally  require  a  person  to  be  domiciled  for  a 
definite  period  before  he  can  sue  for  a  divorce.  And  when  annul- 
ment is  treated  in  the  same  connection,  it  may  well  be  that  such 
residence  is  required  for  this  action  too.    On  the  ground  that  the 

''*  Kitzman  v.  Kitzman,  i66  N.  W.  789  (Wis.  1918.) 

^^  See  3  Howard,  History  of  Matrimonial  Institutions,  5  et  seq. 

'•  See  Mills,  Annotated  Stat.  191 2,  c.  46,  977. 

"  26  Cyc.  908,  and  caseils  cited. 

'*  CoMp.  L.  of  Oklahoma,  1909,  c.  87;  i  Birdseye,  Comp.  L.  of  N.  Y.,  1016;  Ken- 
tucky Stats.  1915,  §  260  et  seq.;  Ka;nsas  Gen.  Stat.  1915,  §  7585. 

^'  That  the  statute  does  apply:  Eliot  v.  Eliot,  77  Wis.  634,  46  N.  W.  806  (1890); 
Wilson  V.  WUson,  95  Minn.  464, 104  N.  W.  300  (1905).  Contra,  Mctatague  v.  Montague, 
25  S.  D.  471,  127  N.  W.  639  (1910),  Ann.  Cab.  1912  C.  591,  and  note  collecting 
authorities. 
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legislatures  had  always  treated  the  two  together,  the  Washington 
court  has  held  that  a  statute  providing  for  service  by  publication  in 
divorce  actions  applies  to  nullity  suits.^''  Statutes  of  some  states 
make  requirements  of  annulment  and  divorce  suits  the  same  for 
both  jurisdiction  and  procedure.^^ 

In  1907  an  act  Regulating  Divorce  and  Annulment  of  Marriage 
was  approved  by  the  Conference  of  Commissioners  on  Uniform 
State  Laws  and  recommended  for  adoption.  The  first  section  of 
the  act  states  the  grounds  for  annulment.  Section  six  provided  for 
the  court  which  is  to  hear  the  suits.    Section  seven  says: 

"For  purposes  of  annulment  of  marriage,  jurisdiction  may  be  acquired 
by  personal  service  upon  the  defendant  within  this  state  when  either 
party  is  a  bond  fide  resident  of  this  state  at  the  time  of  the  commencement 
of  the  action." 

Section  nine  provides  that  where  the  plaintiff  is  a  bond  fide  resident 
of  the  state  and  the  defendant  cannot  be  served  within  the  juris- 
diction, there  may  be  service  by  publication,  followed  where 
practicable  by  personal  notice  to  the  defendant.  The  draftsmen 
of  this  act  were  not  troubled  about  the  right  of  any  other  state 
than  the  one  which  created  the  marriage  to  annul  it.  But  the  diffi- 
culty is  still  present,  is  it  not?  If  South  Dakota  annulled,  because 
its  table  of  degrees  of  consanguinity  forbade  a  marriage  contracted 
in  California,  where  valid,  would  California  or  any  other  state  ^^ 
recognize  the  effect  of  this  decree?  If  all  the  states  would  adopt 
the  act,  the  matter  would  be  conclusively  settled,  for  section 
twenty-two  provides  that  full  faith  and  credit  shall  be  given  to  a 
decree  of  annulment  or  divorce  of  another  state  when  given  in 
conformity  with  the  jurisdictional  requirements  of  the  uniform 
statute.  Recognition  of  another's  annulment  decree,  no  matter 
where  the  marriage  was  created  would  be  compelled  by  the  mu- 
nicipal law  of  each  state.  But  even  with  the  great  effort  which 
has  been  made,  there  are  still  states  which  have  not  even  yet 
adopted  the  Negotiable  Instruments  Law,  the  best  known  and  most 

*"  Piperp.  Piper,  46  Wash.  671,  91  Pac.  189  (1907);  contra-,  Bisby  zi.  Mould,  138  Iowa, 
IS,  115  N.  W.  489  (1908), 

"  IcfWA  Code,  §  3183,  and  Code  Stipp.  §  3187  a;  Nebraska  Comp.  Stats.  1903, 
§  3167;  VrRGiMTA  Code,  1904,  §  2259. 

^  The  act  leaves  to  each  state  to  establish  its  own  table  of  degrees  for  consanguinity 
or  affinity. 
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thoroughly  discussed  of  all  the  uniform  acts.    It  will  be  a  long  time 
before  all  legislatures  get  around  to  the  Annulment  and  Divorce  Act. 

Providing  for  annulment  jurisdiction  where  the  complaining 
party  lives  has  great  advantages  over  compelling  him  to  go  to  the 
place  where  the  marriage  was  created.  It  is  expedient,  convenient, 
certain.  Why  would  not  the  best  way  be  to  drop  the  doctrine  of 
nulUty,  with  its  relation  back  and  bastardizing  of  innocent  children 
and  otherwise  ignoring  the  existence  of  a  fact,  and  include  the 
common  causes  of  annulment  under  divorce?  The  state  where  the 
party  lives  can  then  say  that  the  marriage  is  at  an  end.  While 
the  law  requiring  recognition  of  such  a  decree  is  unfortunately  some- 
what tangled,  it  probably  is  not  as  bad  at  its  worst  as  what  we 
may  expect  in  the  recognition  of  nullity  decrees. 

Herbert  F.  Goodrich. 

State  University  or  Iowa. 
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INTERNATIONAL  TRIBUNALS   IN  THE  LIGHT 
OF  THE   HISTORY   OF  LAW 

WITH  law  shall  our  land  be  built  up  and  settled,  and  with 
lawlessness  wasted  and  spoiled."  ^  These  words  of  Njal, 
the  Icelandic  lawgiver  of  the  tenth  century,  might  well  come  from 
the  mouth  of  a  twentieth-century  advocate  of  international  union. 
In  those  days,  as  in  these,  the  problem  was  to  put  an  end  to  fight- 
ing; only  now  the  field  is  the  whole  world,  and  the  fighting  between 
nations. 

With  law  courts  newly  established  and  of  doubtful  powers,  with 
private  warfare  everywhere  prevalent,  the  desire  of  every  wise  man 
among  that  primitive  people  was  not  so  much  that  he  or  his  neigh- 
bor should  get  their  rights,  as  that  the  land  should  not  be  despoiled. 
And  in  the  long  run  Njal  prevailed.  There  were  failures  of  the  law; 
Njal  himself  was  burnt  in  his  own  house  for  a  blood  feud.  But  his 
death  was  atoned  for  according  to  law,  and  the  slayers  banished. 
The  popular  demand  was  for  more  law,  more  courts,  and  stronger 
ones;  gradually  private  warfare  ceased,  and  the  land  was  built  up. 
A  similar  evolution  can  be  discerned  in  the  history  of  many  coun- 
tries, and  is  still  going  on  wherever  civilization  is  developing.^ 

As  the  establishment  of  law  courts  is  usually  one  of  the  first  steps 
in  the  organization  of  national  Hfe,  because  the  most  imperatively 
called  for,^  so  the  feature  in  the  various  plans  for  a  league  of  nations, 
which  makes  the  most  urgent  appeal,  is  the  attempt  to  set  up 
some  tribunal  to  try  disputes  between  states. 

Most  of  the  objections  now  made  to  international  tribunals 
were  applicable  to  courts  of  law  when  they  first  were  set  up  in 
primitive  communities.  Some  of  the  more  important  of  them  are 
as  follows: 

*  The  Story  of  Burnt  Njal  (transl.  by  G.  W.  Dasent),  222. 

*  In  a  sketch  dealing  only  with  well-known  facts,  it  has  not  seemed  useful  to  give 
many  references.  Conclusions  common  to  several  authors  have  been  stated  without 
acknowledgment,  even  when  the  language  of  one  of  them  has  to  some  extent  been 
borrowed. 

'  Bryce,  Studies  in  History  and  Jurisprudence,  281. 
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I.  Lack  of  power  in  the  league  to  prevent  nations  from  making 
war  without  resorting  to  its  tribunals,  or  from  disregarding  their 
decrees. 

II.  Difl&culty  in  getting  a  fair  trial. 

III.  Lack  of  principles  on  which  to  decide  disputes. 

rV.  The  impossibility  of  submitting  what  are  commonly  called 
questions  of  "honor  or  vital  interest." 


Among  the  many  plans  for  a  league,  some  have  attributed  to 
it  power  both  to  compel  its  members  to  submit  their  disputes,  and 
to  enforce  obedience  to  the  decisions  of  the  tribunals.  Others 
have  attempted  only  to  give  the  league  the  former  power,  leaving 
the  enforcement  of  the  decisions  to  public  opinion  or  the  volun- 
tary intervention  of  other  nations.  Others  again  do  not  authorize 
the  use  of  military  strength  in  any  case,  but  rely  on  the  operation 
of  moral  and  economic  forces.  The  critics  of  these  plans  argue 
that  no  league  can  stop  war  unless  it  wields  an  overwhelming 
physical  force,  and  that  under  none  of  these  schemes  would  the 
league  prove  able  to  do  so.  If  the  power  to  enforce  decrees  were 
given  in  theory,  it  could  not,  they  say,  be  exercised  in  fact. 

But  here  a  glance  at  the  history  of  legal  institutions  is  instructive. 
Most  of  us  live  in  surroundings  so  far  removed  from  the  primitive 
that  it  is  hard  for  us  to  realize  that  courts  of  law  flourished,  and 
dealt  with  a  multitude  of  cases  in  a  manner  satisfactory  to  the 
people,  when  their  power  of  compelhng  obedience  was  so  imper- 
fect as  sometimes  to  touch  the  vanishing  point.^  In  many  early 
legal  systems  the  court  had  little  or  no  power  either  of  obHging  the 
parties  to  submit  to  its  jurisdiction,  or  of  enforcing  the  acceptance 
of  its  decrees;  and  whatever  the  powers  attributed  to  the  court, 
they  were  frequently  defied  with  success,  not  only  by  evasion,  but 
by  force  of  arms. 

To  prevent  immediate  bloodshed,  by  starting  some  sort  of  liti- 
gation as  a  substitute,  and  then  to  put  pressure  on  the  parties  to 

*  The  condition  of  all  law  in  primitive  communities  resembled  that  of  international 
law  at  the  present  day.  They  are  both  examples  of  inchoate  law,  in  process  of  emerging 
from  the  state  of  mere  custom  or  ethical  sentiment,  and  not  yet  fully  efifective.  W.  J. 
Brown,  Austinian  Theory  or  Law,  §  157.  Gray,  Nature  and  Sources  of  the 
Law,  §§  285,  287. 
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come  to  an  agreement,  was  all  that  was  at  first  attempted.  The 
whole  process  was  founded  on  voluntary  submission  and  ended  in 
voluntary  agreement;  the  pressure  was  that  of  public  opinion.^ 
These  experiments  succeeded  only  imperfectly  in  the  beginning; 
but  they  succeeded  more  and  more;  and  as  time  went  on  the  courts 
acquired  greater  powers. 

If  the  power  to  prevent  resort  to  violence  in  the  first  place  was 
very  weak,  the  ability  to  enforce  decrees  was  in  most  cases  en- 
tirely absent.  There  was  no  sheriff,  no  police  force.  The  power 
of  the  members  of  the  community  to  enforce  obedience  stood  in  the 
background;  they  seldom  acted.  Even  where  there  was  a  king,  his 
aid  in  carrying  out  judgments  was  not  readily  obtained.  Among 
the  Franks,  for  instance,  judgment  in  certain  cases  was  never  en- 
forced, unless  the  parties  had  agreed  that  it  should  be,  or  a  special 
petition  was  made  to  the  king.® 

The  principal  method  by  which  the  community  acted  was  out- 
lawry. In  Iceland  the  declaration  of  outlawry  ran  thus:  "He 
ought  to  be  made  a  guilty  man,  an  outlaw,  not  to  be  fed,  not  to 
be  forwarded,  not  to  be  helped  or  harboured  in  any  need."  ^ 
The  penalties  denounced  against  the  culprit  are  of  the  sort  now 
called  "economic."  So  was  the  confiscation  of  goods  which  he  also 
suffered.  He  was  not  directly  threatened  with  force;  though  the 
fact  that  any  person  who  slew  him  could  not  be  prosecuted  put  him 
in  a  dangerous  position.  In  Iceland  this  decree  of  outlawry  appears 
to  have  been  the  only  means  of  enforcing  obedience  to  the  court. ^ 
In  practice  it  was  an  extremely  efficient  means;  but  it  was  an  in- 
direct one.^ 

In  much  more  highly  organized  states,  after  legal  methods  of 
enforcement  were  provided,  powerful  defendants  ignored  judg- 
ments with  impunity.  The  records  of  the  Court  of  the  Star  Cham- 
ber show  that  the  repeated  decrees  of  the  courts  were  defied  in  parts 
of  England  as  late  as  the  end  of  the  reign  of  Henry  the  Seventh.^" 

*  Pollock,  First  Book  of  Jurisprubence,  3  ed.,  24.  Pollock,  Expansion  of 
THE  Common  Law,  145.  Maine,  Early  History  of  Institutions,  38-41.  On  the 
power  of  public  opinion  in  an  imperfectly  organized  community,  see  Jenks,  Law  and 
Politics  in  the  Middle  Ages,  297. 

*  Jenks,  History  of  English  Law,  9.    Maine,  Institutions,  275. 
^  2  Burnt  Njal,  235. 

*  Bryce,  Studies  in  History  and  Jurisprudence,  281. 

*  I  Pollock  and  Maitland,  History  of  English  Law,  26. 

M  Selden  Society,  Cases  in  the  Star  Chamber,  pref.,  61,  90. 
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Not  for  a  long  time  could  the  courts  prevent  private  warfare.  In 
England,  and  all  over  Europe,  it  persisted  through  the  Middle 
Ages.  The  law  had  to  compromise  with  the  deep  rooted  feeling  in 
favor  of  settUng  disputes  with  the  sword.  Trial  by  battle  was 
adopted  as  a  legal  procedure;  duelling  flourished  more  or  less 
openly.  The  former  was  not  legally  aboHshed  in  England  until 
1819,  and  is  said  to  have  been  practiced  in  the  American  colonies.^^ 

Yet  even  while  the  fighting  continued,  the  courts  served  their 
purpose  in  preventing  more  widespread  bloodshed.  The  fact  that 
the  law  was  often  defied,  as  it  is  to-day  in  semiciviUzed  regions, 
did  not  prevent  its  being  effective;  in  the  main  the  law  held  its 
course  and  prevailed.  In  Iceland,  as  a  direct  result  of  Njal's  re- 
forms, in  the  constitution  and  procedure  of  the  courts,  they  be- 
came so  much  more  effective  that  soon  the  right  to  decide  one's 
disputes  by.  combat,  which  popular  feeling  had  forced  the  courts  to 
recognize,  was  formally  abohshed.^^ 

In  short,  the  repression  of  private  warfare  was  there  and  every- 
where gradual,  but  met  with  considerable  success  from  the  first 
establishment  of* the  courts,  and  more  and  more  as  they  grew 
stronger.  In  all  probability,  war  between  nations  will  likewise  be 
repressed  only  gradually;  international  tribunals  will  not  for  a  long 
time,  if  ever,  be  completely  successful  in  preventing  war.  Yet  that 
may  not  prevent  their  effecting  their  purpose  in  great  and  ever- 
increasing  measure. 

II 

The  difficidty  of  obtaining  a  fair  trial  is  another  objection  fre- 
quently made  to  international  tribunals.  It  is  said  that  nations 
technically  neutral  are  apt  to  be  more  favorably  inclined  toward 
some  countries  than  toward  others,  or  to  be  in  fear  of  some  power- 
ful neighbor,  so  that  their  representatives  are  likely  to  be  con- 
trolled by  influences  in  favor  of  one  side.  It  is  also  said  that  the 
members  of  the  courts,  as  well  as  the  advocates,  will  be  persons 
trained  in  diplomacy,  who  will  take  narrow  views  of  international 
law,  and  connive  at  trickery  in  the  conduct  of  Htigation. 

This  sort  of  argument  proves  too  much.     We  all  know  how  far 

"  Neilson,  Trial  by  Combat,  36,  328.   Lea,  Superstition  and  Force,  205-16. 
J2  Burnt  Njal,  pref.,  158.    Conybeare,  The  Place  of  Iceland  in  the  History 
OP  European  Institutions,  61. 
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from  impartial  juries  frequently  are,  how  much  legal  trickery  goes 
on,  even  at  the  present  day.  Rich  and  powerful  persons  have  in 
all  ages  had  an  advantage  in  litigation.  In  England  in  the  four- 
teenth century,  at  a  time  of  peace,  it  was  stated  that  because  of 
threats  of  violence  in  a  certain  district,  "no  writs  or  orders  of  the 
king  will  be  obeyed  and  no  jurors  will  dare  to  do  their  duty  in  those 
parts."  ^^  The  Court  of  Chancery  was  founded  in  that  century  to 
give  relief  from  interference  with  justice  by  the  powerful.  So  was 
the  Court  of  Requests,  called  the  Poor  Man's  Court,  in  the  fol- 
lowing century,  and  the  Court  of  the  Star  Chamber,  at  first  used 
by  the  king  to  bridle  the  strong  and  obtain  justice  for  the  weak, 
and  later  to  establish  his  own  arbitrary  power.^^ 

The  preamble  of  the  act  of  Henry  the  Seventh,^^  concerning  the 
Court  of  the  Star  Chamber,  recites  that, 

"by  unlawful  maintenances,  giving  of  liveries,  signs  and  tokens,  and  re- 
tainders  by  indenture,  promises,  oaths,  writing  or  otherwise,  embrac- 
eries of  his  subjects,  imtrue  demeanings  of  sheriffs  in  making  of  panels  and 
other  untrue  returns,  by  taking  of  money  by  juries,  by  great  riots  and 
unlawful  assemblies,  the  policy  and  good  rule  of  this  realm  is  almost  sub- 
dued, and  for  the  none  punishment  of  this  inconvenience  and  by  occasion 
of  the  premises  little  or  nothing  may  be  found  by  inquiry,  whereby  the 
Laws  of  the  land  in  execution  may  take  little  effect,  to  the  increase  of 
murders,  robberies,  perjuries  and  unsureties  of  all  men  living,  and  losses 
of  their  lands  and  goods,  to  the  great  displeasure  of  Almighty  God."  ^^ 

In  earlier  days,  with  a  weak  executive  or  none  at  all,  the  diflScul- 
ties  of  obtaining  a  fair  trial  were  still  greater.  A  peculiarity  of 
primitive  peoples,  in  which  they  resembled  the  "family  of  nations," 
increased  these  obstacles.  The  community  consisted  of  a  small 
number  of  persons,  or  rather  families,^^  each  one  of  which  was  con- 
nected with  most  of  the  others  by  the  ties  of  blood  or  marriage, 

"  Selden  Society,  Cases  in  Chancery,  39. 

"  Selden  Society,  Ibid.,  pref.,  22;  Court  of  Requests,  pref.,  15,  55.  Pollock, 
Expansion  of  the  Common  Law,  69,  81-85.  ^  3  Hen.  VII,  c.  i  (1487). 

1^  Selden  Society,  Cases  in  the  Star  Chamber,  pref.,  9.    (English  modernized.) 

"  The  unit  was  not  the  individual,  but  the  family.  Gomme,  Primitive  Folk  Moots, 
16.  Gray,  Nature  and  Sources,  §§  277-78.  i  Westlake,  International  Law, 
248.  The  proposal  to  effect  a  permanent  union  for  any  purpose  between  several  fam- 
ilies must  have  seemed  a  dangerous  experiment  to  their  heads,  each  the  unquestioned 
master  in  his  own  house.  There  are  those  who  say  nowadays  that  the  natural  limit  of 
combination  among  mankind  is  the  nation.  But  the  conservative  of  long  ago  took  a 
more  logical  ground  when  he  asserted  that  the  limit  was  the  family.  Indisputably 
that  is  a  natural  unit;  all  combinatins  beyond  it  are  more  or  less  artificial. 
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which  they  considered  more  sacred  than  those  which  bound  them  to 
the  state.  To  get  a  court  no  member  of  which  was  related  to  eiither 
suitor  was  difl&cult,  and  to  exclude  every  person  who  was  connected 
by  friendship  or  interest  with  one  of  them  was  hardly  attempted. 

With  the  present  reaction  against  everything  savoring  of  diplo- 
macy, there  is  little  reason  to  fear  that  parties  to  international  dis- 
putes will  be  entrapped  in  technicalities.  Yet,  if  such  a  danger 
exists,  we  find  that  the  same  objections  might  have  been  justly 
raised  to  the  early  courts  of  law.  In  all  primitive  courts  the  merits 
of  the  case  had  apparently  little  to  do  with  the  decision.  Every- 
thing depended  on  technicahties;  the  slightest  slip  in  the  procedure 
was  fatal.  There  was  no  inquiry  into  the  facts  except  by  the  oaths 
of  the  parties,  or  by  ordeal.  Yet  such  a  trial  was  felt  to  be  prefer- 
able to  private  warfare.  Pubhc  opinion  probably  operated,  more 
than  now  appears,  to  prevent  false  oaths  and  tricks  of  procedure; 
and  these  irrational  ancient  modes  of  trial  were  good,  at  least,  for 
reaching  the  practical  result  of  checking  the  desire  to  fight.^^  Not- 
withstanding glaring  imperfections  in  the  courts,  few  persons,  from 
those  early  days  to  this,  have  proposed  their  complete  abolition. 
The  movement  has  always  been  in  the  direction  of  more  law  and 
more  courts. 

It  is  noticeable  that  objections  to  the  establishment  of  new  courts 
liave  usually  come  from  the  powerful.^^  No  doubt  in  early  times 
the  man  of  great  strength  and  skill  in  arms  felt  able  to  defend 
himself  and  avenge  his  injuries,  without  resort  to  the  new-fangled 
devices  of  the  law,  with  all  their  risks.  So  in  international 
affairs,  the  greater  our  opinion  of  our  ability  to  take  care  of  our- 
selves the  more  critical  our  feeling  will  be  toward  any  international 
union.  The  attitude  of  Germany  before  the  war  was  an  illustration 
of  this  tendency.^" 

The  desire  for  some  sort  of  league  is  probably  more  intense  in 
small  countries  than  among  the  subjects  of  the  Great  Powers; 
the  small  countries  cannot  fight,  and  need  a  league  to  secure  their 
rights.  Since  the  war,  however,  the  subjects  of  the  greatest  nations 
are  beginning  to  doubt  the  advantages  of  being  left  free  to  fight 
for  whatever  they  may  think  their  rights. 

^*  Thayer,  Preliminary  Treatise  on  Evidence,  10. 
"  Selden  Society,  Court  of  Requests,  pref.,  15,  17. 
*°  MuiR,  Nationalism  and  Internationalism,  185, 186. 
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III 


A  really  serious  objection  to  all  international  tribunals  is  the 
scarcity  of  principles  on  which  to  decide  the  disputes  that  may 
arise.  Most  plans  for  a  league  recognize  this,  and  provide  that 
certain  classes  of  disputes,  on  subjects  with  regard  to  which  recog- 
nized rules  exist,  are  to  be  dealt  with  by  a  body  acting  as  a  court  of 
law,  while  others  are  to  go  before  a  board  of  conciliation,  which 
renders  its  conclusions  in  the  form  of  recommendations. 

It  is  interesting  to  observe  that  the  judges  in  early  times 
acted  both  as  conciliators  and  as  a  court;  and  that  the  scantiness 
and  indefiniteness  of  the  laws  which  they  administered  seem  to 
have  interfered  but  little  with  the  satisfactory  operation  of  the 
tribunals.  The  difficulty  was  felt  to  be  not  so  much  in  ascertaining 
a  man's  rights  as  in  obtaining  them.  The  procedure  was  every- 
where more  important  than  the  substantive  law;  and  with  the  pro- 
cedure and  the  constitution  of  the  courts  most  of  the  written  law 
was  concerned.^^ 

With  respect  to  substantive  rights  there  was  a  body  of  custom- 
ary law,  pretty  generally  understood,  but  indefinite  and  not  re- 
duced to  writing.  Whenever  it  was  necessary  to  lay  down  a  legal 
principle  the  judges  and  the  parties  would  accept  the  opinion  of 
anyone  whom  they  respected  as  a  learned  man.^^  This  corresponds 
very  nearly  with  the  situation  to-day  in  a  vast  domain  of  inter- 
national law.  More  or  less  vague  principles  are  generally  recog- 
nized, which  are  not  precisely  stated  anywhere  except  in  text- 
writers  of  self-constituted  authority.  Yet  in  a  large  class  of  cases 
a  decently  impartial  tribunal  would  find  Httle  difficulty  in  reaching 
a  conclusion.  The  result  often  depends  principally  on  the  investi- 
gation of  facts. 

The  history  both  of  early  courts  of  law  and  of  modern  interna- 
tional arbitrations  shows  that  the  legal  rules  to  be  appHed,  as  well 
as  the  means  of  enforcing  judgments,  may  be  left  somewhat  in- 
definite without  preventing  the  judicial  machinery  from  working 
eflfectively.  In  international  arbitrations,  when  once  a  question 
has  been  submitted,  a  conclusion  has  always  been  reached,  and 
that  conclusion,  though  frequently  unsatisfactory  to  one  side,  and 

21  Maine,  Institutions,  252. 

**  I  Stephen,  History  of  Criminal  Law,  52. 
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sometimes  rendered  by  a  divided  court,  has  almost  always  been 
accepted.^ 

It  is  important,  however,  in  international  disputes,  just  as  it 
was  in  quarrels  among  a  primitive  people,  that  where  the  parties 
may  be  reluctant  to  submit  the  question  in  the  first  place,  the  pro- 
cedure and  the  composition  of  the  court  should  be  fully  and  pre- 
cisely regulated.  The  court  and  the  procedure  must  be  ready;  no 
party  must  be  given  an  excuse  to  refuse  to  submit  on  account  of 
any  doubt  as  to  either  of  these  requisites  for  the  commencement  of 
litigation.  The  existence  of  a  well-known  procedure  which  pro- 
vides an  honorable  way  of  accommodation  may  make  all  the  dif- 
ference between  a  fight  and  no  fight.  When  once  the  fight  has 
been  postponed  and  the  dispute  submitted  to  a  tribunal,  the 
danger  is  generally  past. 

In  those  cases  which,  for  lack  of  rules  by  which  to  decide 
them,  cannot  be  submitted  to  a  court  acting  judicially,  —  and 
to  the  practice  of  early  courts  suggests  that  they  need  not  be  so 
numerous  as  is  often  supposed,  —  if  submission  is  once  made  to  a 
board  of  conciliators  having  a  settled  composition  and  procedure, 
their  recommendations  will  seldom  be  disregarded  in  the  end. 
That  the  recommendations  of  mediators  or  conciUators  have  fre- 
quently failed  heretofore,  may  fairly  be  attributed  to  the  fact  that 
the  mediator  has  been  a  single  individual  or  government,  and  has 
not  had  behind  it  international  public  opinion,  much  less  any 
machinery,  even  imperfect,  for  bringing  such  opinion  to  bear.  If 
the  recommendation  of  the  board  is  not  accepted  as  it  stands,  it 
will  at  least  be  apt  to  lead  to  a  settlement. 


IV 

An  objection  to  the  judicial  settlement  of  international  disputes, 
less  urged  than  formerly,  is  the  alleged  impossibiHty  of  submitting 
questions  which  are  deemed  to  affect  the  "honor  or  vital  interests" 
of  a  nation,  —  terms  of  a  very  indefinite  scope. 

To  have  exempted  from  the  jurisdiction  of  early  courts  all 
disputes  affecting  the  honor  or  vital  interests  of  the  parties  would 
have  reduced  the  courts  to  nulUties.  In  the  beginning,  the  sub- 
mission of  any  question  was  more  or  less  a  voluntary  matter;  but 
23  Senator  Knox,  Speech  in  Senate  on  League  of  Nations,  March  i,  1919. 
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it  was  with  just  that  sort  of  disputes  that  the  courts  were  intended 
to  deal.  Their  great  object  was  to  prevent  the  blood  feuds  follow- 
ing on  murder;  and  what  could  be  more  a  point  of  honor  than  to 
avenge  one's  kinsman? 

Doubtless  the  belief  of  one  or  both  the  parties  that  their  honor 
or  vital  interests  were  concerned,  often  caused  them  to  defy  the 
courts;  and  often  their  defiance  was  successful,  even  after  the 
courts  had  in  theory  power  to  compel  obedience.  Such  a  state  of 
affairs  has  existed  recently  in  Corsica  and  Kentucky.  But  that 
was  not  because  the  law  gave  immunity.  Another  kind  of  point 
of  honor,  that  of  the  duelling  code,  came  later  into  prominence, 
and  was  the  occasion  of  much  private  warfare.  But  no  court  in 
EngHsh-speaking  countries,  at  least,  has  recognized  the  duel  as 
lawful.  If  duellists  commonly  escaped  punishment,  it  was  not  be- 
cause the  law  renounced  jurisdiction. 

In  affairs  between  man  and  man,  the  importance  of  a  claim  seems 
a  preposterous  objection  to  submitting  it  to  a  court.  As  for  ques- 
tions of  honor,  there  can  never  be  disgrace  in  submitting  to  public 
authority.  The  point  of  honor,  as  something  to  fight  about,  has 
pretty  well  disappeared  from  private  life  in  Anglo-Saxon  countries. 

That  it  is  not  necessary  to  exclude  matters  of  "honor  or  vital 
interest"  from  the  jurisdiction  of  international  tribunals  is  shown 
by  the  fact  that  disputes  alleged  to  involve  such  matters  are  fre- 
quently capable  of  being  decided  not  only  by  some  international 
body,  but  by  a  court  acting  judicially.  As  a  matter  of  history, 
many  affairs  involving  the  honor  and  vital  interests  of  a  nation 
have  been  successfully  submitted  to  arbitration.  The  question  of 
sovereignty  over  certain  territory,  for  instance,  is  usually  felt  to 
involve  not  only  a  vital  interest  but  the  honor  of  the  nation.  Yet 
disputes  as  to  boundaries,  as  well  as  others  touching  the  honor  of 
nations,  have  often  been  settled  by  courts  of  arbitration.^^ 

It  is  true  there  were  many  matters,  now  fruitful  subjects  of  liti- 
gation, with  which  the  courts  in  early  times  did  not  attempt  to 
deal,  but  they  were  not,  as  a  rule,  matters  of  honor  or  vital  interest. 
On  many  subjects  there  was  no  law,  because  in  the  existing  state 
of  civilization  cases  for  the  courts  did  not  arise.  There  was  also  a 
large  class  of  matters,  comparable  with  the  internal  affairs  of  na- 

^  MoRias,  International  Arbitration,  95-100.  Goldsmith,  League  to  En- 
force Peace,  100,  123. 
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tions,  that  were  considered  to  concern  only  the  family,  and  with 
regard  to  which  the  head  of  the  house  was  both  lawgiver  and 
judge.^^  The  Roman  law,  for  instance,  reached  a  high  development 
before  it  interfered  with  the  patria  potestas  over  children.  Slaves 
formed  a  class,  even  in  recent  American  legal  systems,  in  whose 
behalf  the  law  would  not  interfere.  Similarly  the  preservation  of 
the  right  of  each  nation  to  govern  its  own  subjects  need  not  be  in- 
compatible with  the  development  of  international  law. 

The  world  is  now,  in  international  matters,  in  a  state  of  bar- 
barism. Any  international  organization  that  is  set  up  will  neces- 
sarily be  imperfect,  and  will  fail,  to  some  extent,  in  putting  an  end 
to  the  reign  of  violence.  It  can  hardly  be  more  imperfect,  however, 
than  were  the  beginnings  of  national  organization  from  which  have 
developed  the  civilized  state.  It  has  been  a  characteristic  of  all 
vigorous  races  in  their  early  days,  and  in  modern  times  especially 
of  the  English-speaking  peoples,  to  go  ahead  with  ill-constructed 
political  machinery,  without  taking  much  heed  of  its  defects,  and 
improve  it  piecemeal  as  they  went  along.  In  this  course  they  have 
been  surprisingly  successful.    Will  they  be  the  leaders  now  in  a 

world-wide  experiment? 

Roland  Gray. 

Boston,  Mass. 

^  GoMME,  passage  above  cited. 
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The  Special  Session. — The  attendance  in  the  Special  Session  which 
is  being  held  from  February  3  to  August  30  for  the  benefit  of  men  who 
have  been  in  the  service  is  as  follows:  Third  year,  67;  second  year,  66; 
first  year,  153;  unclassified,  21;  total,  307.  As  there  are  127  men  in  the 
regular  session,  the  total  registration  in  the  school  is  now  434  as  com- 
pared with  68  in  November. 

All  the  courses  in  the  Special  Session  except  three  are  being  taught 
by  the  regular  teaching  staff.  The  courses  in  Suretyship  and  Mortgage 
and  Evidence  are  being  given  by  Mr.  Morton  C.  Campbell,  and  in  Con- 
stitutional Law  (both  the  special  and  regular  sessions)  by  Mr.  Francis  B. 
Sayre. 

Mr.  Campbell  received  the  degree  of  A.B.  from  Washington  and  Jeffer- 
son College  in  1896  and  the  degrees  of  LL.B.  and  S.J.D.  from  this  school 
in  1900  and  19 15,  respectively.  He  has  been  a  member  of  the  faculties 
of  the  law  schools  of  Tulane  University  and  of  the  University  of  Indiana. 

Mr.  Sayre  received  the  degree  of  A.B.  from  Williams  College  in  1907 
and  the  degrees  of  LL.B.  and  S.J.D.  from  this  school  in  191 2  and  1918. 
After  leaving  the  school  in  19 12  he  spent  a  year  in  the  District  Attorney's 
office  in  New  York.  Since  then  he  has  been  Assistant  to  the  President 
of  Williams  College  and  a  teacher  there  of  Government  and  International 
Law 


Abandonment  of  Ship  at  Sea.  —  It  appears  to  be  a  settled  rule  of 
law  in  England  as  well  as  in  this  country  that  an  abandonment  of  a  ship 
at  sea  by  the  master  and  crew  without  any  intention  of  returning  to  her 
has  the  effect  of  a  renunciation  of  the  contract  of  affreightment,  and,  if 
the  cargo  is  afterwards  brought  into  port  by  salvors,  the  cargo  owner  may 
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take  possession  of  it  there  without  paying  any  freight,  although  the  ship 
owners  may  wish  to  take  it  on  to  its  original  destination.^ 

A  curious  question  regarding  the  application  of  this  rule  lately  arose  in 
Bradley  v.  Newsom,  Sons  b"  Co.,^  in  which  the  judgment  of  the  Court  of 
Appeal  was  reversed  by  the  House  of  Lords.  The  steamship  Jupiter,  on 
a  voyage  from  Archangel  to  Hull  with  a  cargo  of  timber,  was  attacked  by 
an  enemy  submarine  while  crossing  the  Firth  of  Forth.  The  Germans 
by  threats  of  sinking  the  ship  compelled  the  crew  to  take  to  their  boats, 
and  then  placed  bombs  in  the  ship,  and  explosions  on  board  were  after- 
wards heard.  The  submarine  towed  the  boats  about  five  miles  and  cast 
them  adrift,  and  in  the  growing  darkness  of  the  evening  the  ship  was  lost 
sight  of.  Soon  afterwards  the  crew  were  picked  up  by  a  trawler  and  taken 
to  Aberdeen,  where  they  arrived  on  the  following  morning.  The  master, 
supposing  that  the  steamship  had  sunk,  telegraphed  to  the  owners  to  that 
effect,  and  they  sent  the  information  to  the  charterers.  In  fact,  the  ship 
was  floated  by  the  cargo  and  was  found  by  a  patrol  boat  and  taken  into 
Leith  three  days  after  and  beached  there.  The  charterers,  having  learned 
this,  claimed  possession  of  the  cargo  at  Leith,  and  the  ship  owners  in- 
sisted on  the  right  to  take  it  on  to  Hull  and  so  earn  the  freight. 

A  majority  of  the  House  of  Lords  held  that,  as  the  crew  in  leaving  the 
ship  only  yielded  to  force,  there  was  not  an  abandonment  without  any 
intention  of  returning  to  her,  but  merely  a  temporary  interruption  of 
the  voyage  by  the  enemy  submarine,  and  that  the  ship  owners  were  en- 
titled to  carry  on  the  cargo  to  Hull. 

Lord  Sumner  dissented,  on  the  ground  that,  although  the  master  was 
induced  by  duress  to  quit  the  ship,  yet  after  the  boats  were  left  free  by 
the  enemy  he  did  not  put  back  to  look  for  the  vessel,  and  after  he  had 
been  picked  up  by  the  trawler  he  did  not  try  to  induce  her  commander 
to  go  back.  "The  real  point  of  the  case  is  the  fact  that  the  Jupiter  was 
left  for  good  at  sea  to  fare  as  she  might,  and  that  the  master  and  crew 
came  ashore."  ^  The  master  believed  the  Jupiter  had  sunk,  but  that  did 
not  prevent  his  action  from  being  voluntary.  "What  is  clear  about  the 
whole  story  is  that  in  fact  he  then  had  neither  animus  nor  spes  revertendi, 
and  if  he  left  the  ship  to  her  fate  for  good  and  all,  he  did  so  all  the  more 
decidedly  because  he  did  actually  think  that  she  was  no  longer  on  the 
surface  but  was  at  the  bottom."  *  In  the  court  below,  Pickford,  L.  J., 
also  said,^  "  There  is  no  doubt  that  he  and  the  crew  thought  this  to  be  the 
fact  and  that  they  had  no  intention  of  rejoining  her." 

It  is  remarkable  that  not  one  of  the  four  law  lords  constituting  the 
majority  says  anything  as  to  the  intention  not  to  return  to  the  vessel 
that  was  shown  by  the  conduct  of  the  master  and  crew  after  the  Germans 
left  them  adrift  in  the  boats.  It  is  said  that  they  were  dispossessed  by 
violence,  and  that  it  would  be  extravagant  to  impute  to  them  the  inten- 
tion of  leaving  the  ship  for  good.  Lord  Finlay  says,  "If  a  British  de- 
stroyer had  appeared  on  the  scene  and  driven  off  or  sunk  the  submarine, 
they  would  gladly  have  returned  to  the  vessel."    But  they  showed  no 

1  The  Amo,  72  L.  T.  621  (1895);  The  Cito,  7  P.  D.  5  (1881);  The  Ehza  Lines,  199 
U.  S.  119  (1895). 

"  [1919]  A.  C.  16;  [1918]  I  K.  B.  271.  '  [1919]  A.  C.  16,  36. 

*  IbU.,  44-  ^  [1918]  I  K.  B.  271,  274. 
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such  alacrity  to  return,  when  the  submarine  took  herself  off  and  left 
them  free  from  that  menace.  They  thought  the  ship  was  sinking  when 
they  lost  sight  of  her,  but  that  is  a  common  expectation  when  the  crew 
abandon  a  ship.  They  afterwards  inferred  that  she  had  sunk.  It  is 
plain  that  they  had  no  intention  of  returning  when  they  got  to  Aberdeen, 
and  the  master  telegraphed  to  the  owners  that  she  had  been  sunk  by  a 
submarine.  As  the  conduct  of  the  master  and  crew  after  the  departure 
of  the  submarine,  which  was  emphasized  by  Lord  Sumner,  as  well  as  by 
Pickford,  L.  J.,  is  not  considered  by  the  majority  of  the  lords,  the  case 
is  left  in  rather  an  unsatisfactory  state.  J.  L.  Thorndike. 


Right  to  Strike  in  War  Time.  —  The  effect  of  a  national  emergency, 
such  as  the  war  with  Germany,  on  the  administration  of  justice  is  perhaps 
most  strongly  felt  in  courts  of  equity,  for  here  there  is  more  room  for  the 
exercise  of  the  court's  discretion,  and  hence  more  opportunity  than  in 
courts  of  law  for  the  influence  of  considerations  of  public  welfare  and 
even  public  opinion.  A  decree  was  recently  issued  by  the  Supreme  Court 
of  New  York  which  decided  a  controversy  between  individuals  largely 
on  the  basis  of  national  needs  arising  out  of  the  war.^  The  plaintiff 
corporation  was  a  shoe  manufacturer.  Eighty  per  cent  of  its  output  was 
military  equipment  for  the  United  States  government.  It  sought  an 
injunction  against  officers,  members,  and  agents  of  a  labor  union  who 
were  instigating  a  strike  in  the  plaintiff's  factory.  The  strike  was  ac- 
companied by  violence,  assaults,  and  mass  picketing.  The  court  issued 
a  permanent  injunction  against  the  acts  of  violence,  and  also  enjoined 
all  strikes  "for  any  cause  whatever"  for  the  duration  of  the  war. 

The  acts  of  violence  enjoined  were,  on  the  evidence,  clearly  unlawful, 
and  it  is  not  proposed  to  discuss  that  part  of  the  decree.  The  remainder 
of  the  decree,  against  all  strikes  for  any  cause  whatever,  was  based  by 
the  court  on  the  contentions  that  "the  principles  announced  in  cases 
which  arose  before  the  war  cannot  be  applied  to  the  relation  between 
workers  and  employers  in  war  industries  in  so  far  as  they  conflict  with  the 
principles  and  policies  of  the  United  States  government  in  the  conduct  of 
the  war";  that  the  respective  rights  and  relations  of  the  parties  "were 
modified  and  controlled  by  their  obligations  and  duties  to  the  United 
States  government";  and  that  a  labor  union  has  no  right  "to  induce  or 
incite  v/orkmen  in  such  industries  to  strike  and  not  to  work,  and  thereby 
jeopardize  the  successful  outcome  of  our  country's  military  operations, 
.  .  .  even  though  to  do  so  would  have  been  lawfiil  in  times  of  peace." 

It  is  fundamental  that  a  court  of  equity  protects  individual  interests 
only  and  not  the  interests  of  the  state  as  such.  It  will,  it  is  true,  prevent 
pubHc  nuisances  and  purprestures  upon  public  rights  and  property,  but 
this  jurisdiction  of  equity  deals  with  the  state  as  a  property  owner  rather 
than  as  a  sovereign.^  Equity  has,  however,  no  jurisdiction  to  enjoin 
crimes.^    It  is  therefore  quite  beside  the  point  in  the  principal  case  that 

1  Rosenwasser  Brothers  v.  Pepper,  172  N.  Y.  Supp.  310  (1918). 

2  In  re  Debs,  158  U.  S.  564  (1895).  See  2  Story,  Equity  Jurisprudence,  14  ed., 
§  1248  et  seq.;  4  Pomeroy,  Equity  Jurisprudence,  3  ed.,  §  1349. 

*  Cope  V.  District  Fair  Ass'n,  99  111.  489  (1881).    See  4  Pomeroy,  §  1347,  note. 
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a  strike  by  workers  in  a  war  industry  is  a  wrong  to  the  state,  in  that  it 
interferes  with  the  successful  conduct  of  the  war.  If  it  is  a  wrong  to  the 
state  it  may  be  that  a  criminal  court  will  punish  it,  or  that  the  proper 
executive  authorities  will  prevent  it,  but  a  court  of  equity  cannot  enjoin 
it  as  such,  either  at  the  suit  of  the  individual  or  the  state.  With  the 
exception  above  noted  equity  will  enjoin  wrongs  to  individuals  only. 
Therefore,  in  order  to  invoke  the  aid  of  equity  it  must  be  shown  that  the 
injury  is  a  tort  at  law. 

The  court  in  the  principal  case  declared  it  to  be  the  established  law  of 
New  York  that  "a  labor  union  may  induce  or  persuade  the  employees  of 
a  manufactory  or  other  business,  which  is  conducted  by  the  owners 
thereof  as  an  open  or  a  nonunion  shop,  to  become  members  of  the  union, 
and  to  strike  in  order  to  compel  the  owner  to  conduct  his  factory  or 
business  as  a  union  shop."  *  The  point  at  which  strikes  or  the  inducing 
of  strikes  becomes  unlawful  is  imimportant  here;  it  suffices  that  these 
acts  may  be  lawful. 

The  legality  of  strikes,  which  are  intentional  injuries  to  the  employer 
and  hence  prima  facie  actionable,  is  a  result  of  the  balancing  of  the  social 
interests  in  favor  of  and  against  this  method  of  settling  industrial  ques- 
tions.^ The  question  raised  by  the  principal  case  is  whether  a  sudden 
increase  in  the  national  need  for  the  product  of  an  industry,  caused  by 
an  emergency  such  as  the  war,  is  a  social  interest  sufficiently  powerful  to 
make  otherwise  lawful  strikes  imlawful.  It  would  seem  that  it  is  not. 
In  the  event  of  a  national  emergency  it  is  the  fimction  of  the  legislature 
and  the  executive,  not  the  judiciary,  to  determine  what  modifications 
in  normal  rights  and  relations  are  necessary  to  meet  the  exigencies  of  the 
situation.  Thus  it  is  for  the  legislature  or  the  executive  to  decide  whether 
the  right  to  strike  of  employees  in  war  industries  is  to  remain  the  same 
as  before  the  war,  whether  a  patriotic  appeal  is  to  be  made  to  workers 
not  to  strike,  or  whether  strikes  are  to  be  forbidden.®  For  a  coiu-t  to 
enjoin  all  strikes  against  an  employer  for  the  duration  of  the  war  on  the 
ground  of  national  needs  is  to  assume  a  jurisdiction  to  decided  questions 
of  political  policy  far  beyond  the  constitutional  power  of  the  court.  It 
is  no  more  within  the  jurisdiction  of  the  court  to  decide  that  war  has 
changed  the  legal  right  of  a  worker  to  strike  than  that  it  has  changed  the 
legal  right  of  an  idler  not  to  work.  There  may  be  a  social  interest  in  the 
successful  conduct  of  the  war,  but  there  is  no  social  interest  in  the  pursuit 
of  a  definite  war  policy  sufficiently  strong  to  make  unlawful  an  act  other- 
wise lawful,  when  that  policy  has  not  been  adopted  by  the  proper  gov- 
ernmental authorities.'^    Certainly  no  court  has  the  power  to  declare 

*  The  court  cited  Bossert  v.  Dhuy,  221  N.  Y.  342,  117  N.  E.  582  (1917);  National 
Protective  Ass'n  v.  Cumming,  170  N.  Y.  315,  63  N.  E.  369  (1902);  Auburn  Draying 
Co.  V.  Wardell,  178  App.  Div.  270,  274,  165  N.  Y.  Supp.  469  (191 7). 

*  See  a  note,  "Boycotts  on  Materials,"  31  Harv.  L.  Rev.  482.  See,  also,  the  in- 
troductory paragraphs  of  an  article  by  Dean  Roscoe  Pound,  "  Interests  of  Personality," 
28  Harv.  L.  Rev.  343. 

*  The  vahdity  of  such  a  regulation,  and  even  more  the  validity  of  the  injunction  in 
the  principal  case,  would  depend  on  its  not  being  contrary  to  the  Thirteenth  Amend- 
ment. See  Blewett  Lee,  "Thirteenth  Amendment  and  the  General  Railway  Strike," 
4  Virginia  L.  Rev.  437. 

^  The  only  indication  of  the  policy  of  the  United  States  government  on  this  ques- 
tion, cited  by  the  court,  is  a  pamphlet  issued  by  the  National  War  Labor  Board,  con- 
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such  an  act  a  wrong  to  the  state,  to  say  nothing  of  taking  the  further 
step  and  declaring  it  a  tort. 

Admittedly  there  is  a  social  interest  in  the  unhampered  production 
of  wealth,  this  interest  being  stronger  when  there  is  a  great  national  need 
for  the  product  in  question.  It  is  also  true  that  such  considerations  of 
public  interest  will  often  induce  equity  to  act  where  it  would  otherwise 
not  act.  Thus  specific  performance  of  contracts  involving  continuous 
performance  and  supervision  of  the  most  difficult  sort  has  been  decreed 
because  there  was  a  strong  public  policy  in  favor  of  having  the  contract 
carried  out.^  Equity  has  also  enjoined  an  illegal  quitting  of  work  by 
railroad  employees  because  they  were  in  the  public  service.^  It  must 
never  be  lost  sight  of,  however,  that  in  these  cases  it  was  a  legal  right  of 
the  plaintiff  which  was  enforced,  and  that  the  public  interest  involved 
went  merely  to  the  exercise  of  the  court's  discretion  in  granting  the  ex- 
traordinary remedies  of  equity.  In  the  principal  case  there  was  no  legal 
right  in  the  plaintiff  to  have  his  employees  refrain  from  striking  during 
the  war.    It  follows  that  an  injunction  should  not  have  issued.^" 


Restraint  of  Princes. — The  "  restraint-of -princes "  clause,  of 
ancient  origin,^  has  since  the  beginning  of  the  war  been  the  subject  of 

taining  recommendations  as  to  the  "Principles  and  Policies  to  Govern  Relations  be- 
tween Workers  and  Employers  for  the  Duration  of  the  War."  The  pamphlet  stated 
that  "  there  should  be  no  strikes  and  lockouts  during  the  war."  The  court  cited  this 
as  a  "declaration  by  the  United  States  Government  of  the  principles  which  govern  it 
in  deaUng  with  labor  disputes  in  war  industries."  In  so  far  as  it  is  a  declaration  by 
the  government  it  would  seem  to  indicate  that  the  government  intended  to  limit  itself 
to  such  an  appeal  and  not  to  resort  to  compulsion  to  secure  continuity  of  work  in  war 
industries.    It  is  not  for  the  court  to  alter  this  pohcy. 

*  Union  Pacific  Ry.  Co.  v.  Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  163  U.  S.  564 
(1896);  Joy  V.  United  States,  138  U.  S.  i  (1891);  Edison  Illuminating  Co.  v.  Eastern 
Pennsylvania  Power  Co.,  253  Pa.  457,  98  Atl.  652  (1916);  Schmidtz  v.  Railroad  Co., 
loi  Ky.  441  (1897).  In  Conger  v.  Railroad  Co.,  120  N.  Y.  29,  23  N.  E.  983  (1890), 
specific  performance  of  a  contract  was  denied  because  of  the  public  interest  in  non- 
performance. 

^  Toledo,  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  746  (1893). 

1"  A  recent  case  in  New  Jersey,  Driver  v.  Smith,  104  Atl.  717  (1918),  presents  the 
reverse  of  the  situation  in  the  principal  case,  specific  performance  of  a  contract  which 
interfered  with  war  work  being  denied.  In  that  case  the  defendant,  an  essential  em- 
ployee in  a  war  industry,  had  contracted  to  leave  his  position  and  to  work  for  the 
plaintiff.  Upon  his  refusal  to  do  so  the  plaintiff  sought  to  enjoin  breach  of  the  nega- 
tive side  of  the  contract,  not  to  work  for  anyone  but  the  plaintiff.  The  court  denied 
the  injunction,  on  the  ground  that  the  evidence  showed  that  the  plaintiff  had  made 
this  contract  solely  to  injure  the  defendant's  employer,  and  that  he  had  no  legitimate 
interest  in  its  enforcement. 

The  court  expressly  denied  that  it  would  refuse  relief  merely  because  the  defendant 
was  essential  to  war  work,  saying  in  the  course  of  the  opinion:  "It  would  be  an  intoler- 
able situation  if  each  court  before  whom  the  rights  of  individuals  were  Utigated  were 
permitted  to  determine  whether  relief  should  be  granted  or  withheld  upon  its  opinion 
as  to  whether  the  granting  or  withholding  of  its  relief  would  aid  or  injure  the  govern- 
ment in  its  war  activities.  .  .  ." 

1  The  origin  of  the  clause,  although  obscure,  waS  probably  continental.  See  Emeri- 
GON,  iNStTRANCE,  c.  12,  §  30  (Meredith's  ed.),  420,  and  the  citations  of  other  conti- 
nental writers  in  i  Phillips,  Insurance,  5  ed.,  par.  1115.  See,  also,  i  Parsons, 
Marine  Insurance,  575  et  seq.  Cf.  the  limited  definition  in  i  Calvo,  Dictionnaire 
DE  Droit  International,  61,  tit.,  "Arrdt  de  Prince." 
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construction  by  American  and  British  courts  in  the  three  species  of  con- 
tracts in  which  it  is  still  commonly  employed,  namely,  charter-parties,^ 
contracts  of  affreightment,^  and  contracts  of  marine  insurance.*  While 
the  wording  of  this  clause  frequently  varies,  such  minor  verbal  varia- 
tions have  not  affected  the  construction  given  to  it;  indeed,  it  would  seem 
that  the  clause  has  acquired  a  legal  individuality,  so  to  speak,  which  no 
mere  change  in  verbiage  can  destroy.  Thus,  whether  the  classic  formula 
of  "arrests,  restraints  and  detainments  of  all  kings,  princes  and  people, 
of  what  nation,  condition  or  quality  so  ever,"  ^  or  the  phrase,  perhaps 
commonest  nowadays,  "arrests  and  restraints  of  princes,  rulers  or 
people,"  *  or  some  even  more  abbreviated  modification  is  used,^  the  courts 
waste  no  time  in  attempting  to  gather  from  the  words  used  the  meaning 
of  the  parties,  but  give  the  various  phrasings  of  the  clause  an  identical 
effect,  —  a  procedure  which  would  ^eem  to  be  wholly  proper.  Hence  the 
varying  results  of  their  construction  of  it  can  hardly  be  attributed  to  any 
difference  in  subject  matter. 

While  generally  one  of  force,  the  restraint  may  be  one  of  law  alone. 
Although  clearly  a  person  subject  to  his  jurisdiction  could  not  be  ex- 
pected to  proceed  in  violation  of  a  law  of  a  sovereign  until  forcibly  re- 
strained, only  recently  was  it  actually  decided  that  such  prohibition,  in 
itself  inducing  obedience,  was  a  restraint.  This  was  perhaps  due  to  the 
fact  that  when  performance  of  a  contract  becomes  illegal  by  domestic 
law,  it  is  not  necessary  to  rely  on  the  restraint-of-princes  exception  as  a 
defense  for  nonperformance.*    But  when  the  question  arose  on  a  policy 

2  Embiricos  v.  Sydney  Reid  &  Co.,  [1914]  3  K.  B.  45;  F.  A.  Tamplin  S.  S.  Co.,  Ltd. 
V.  Anglo-American  Petroleum  Products  Co.,  Ltd.,  [1916]  2  A.  C.  397,  discussed  and 
distinguished  in  Metropolitan  Water  Board  v.  Dick,  Kern  &  Co.,  Ltd.,  [1918]  A.  C. 
119;  Scottish  Navigation  Co.,  Ltd.  v.  W.  A.  Souter  &  Co.,  [1917]  i  K.  B.  222;  Modem 
Transport  Co.,  Ltd.  v.  Duneric  S.  S.  Co.,  [191 7]  i  K.  B.  370;  Chinese  Mining  &  Engi- 
neering Co.,  Ltd.  V.  Sale  &  Co.,  [191 7]  2  K.  B.  599;  Fumess,  Withy  &  Co.  v.  Rederiaktie- 
golabet  Banco,  [191 7]  2  K.  B.  873;  Watts,  Watts  &  Co.,  Ltd.  v.  Mitsui  &  Co.,  Ltd., 
[1917]  A.  C.  227;  Countess  of  Warwick  S.  S.  Co.  v.  Le  Nickel  Societe  Anonjone,  [1918] 
I  K.  B.  372;  The  Athanasios,  228  Fed.  558  (1915);  Atlantic  Fruit  Co.  v.  Solari,  238 
Fed.  217  (1916);  W.  R.  Grace  &  Co.  v.  Luckenbach  S.  S.  Co.,  248  Fed.  953  (1918); 
Rederiaktiebolaget  Amie  v.  Universal  Transportation  Co.,  250  Fed.  400  (1918);  The 
Adriatic,  253  Fed.  489  (1918);  Earn  Line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.,  Ltd.,  254 
Fed.  126  (1918). 

'  Ciampa  v.  British  India  Steam  Navigation  Co.,  Ltd.,  [1915]  2  K.  B.  774;  Asso- 
ciated Portland  Cement  Manufacturers  v.  Wm.  Cory  &  Son,  Ltd.,  31  T.  L.  R.  442 
(1915);  East  Asiatic  Co.,  Ltd.  v.  S.  S.  Tronto  Co.,  Ltd.,  31  T.  L.  R.  543  (1915);  St. 
Enoch  Shipping  Co.,  Ltd.  v.  Phosphate  Mining  Co.,  [1916]  2  K.  B.  624;  The  Svorono, 
33  T.  L.  R.  415  (1917);  The  Kronprinzessin  Cecilie,  244  U.  S.  12  (1917);  The  Bris,  253 
Fed.  259  (1918);  The  Gracie  D.  Chambers,  253  Fed.  182  (1918),  discussed  in  32  Harv. 
L.  Rev.  581,  and  28  Yale  L.  J.  279. 

*  British  &  Foreign  Marine  Insurance  Co.,  Ltd.  v.  Samuel  Sanday  &  Co.,  [1916] 
I  A.  C.  650;  Becker,  Gray  &  Co.  v.  London  Assurance  Corporation,  [1918]  A.  C.  loi; 
Russian  Bank  for  Foreign  Trade  v.  Excess  Insurance  Co.,  Ltd.,  [1918]  2  K.  B.  123  (re- 
sult approved  in  [1919]  i  K.  B.  39).    Cf.  Mitsui  v.  Mumford,  [1915]  2  K.  B.  27. 

^  Becker,  Gray  &  Co.  v.  London  Assurance  Corporation,  supra.  See  i  Phillips, 
Insurance,  5  ed.,  par.  1108.  A -continental  form  given  by  Emerigon  is  "arrest  and 
detention  of  prince  and  sovereign." 

*  Fumess,  Withy  &  Co.  v.  Rederiaktiegolabet  Banco,  supra;  The  Kronprinzessin 
Cecilie,  supra. 

''  See  Ciampa  v.  British  India  Steam  Navigation  Co.,  Ltd.,.  supra;  Russian  Bank 
for  Foreign  Trade  v.  Excess  Insurance  Co.,  Ltd.,  supra. 

*  Thus  the  clause  was  not  relied  on  in  St.  Enoch  Shipping  Co.,  Ltd.  v.  Phosphate 
Mining  Co.,  supra. 
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of  insurance,  it  was  held  in  British  &"  Foreign  Marine  Insurance  Co., 
Ltd.  V.  Samuel  Sanday  Cf  Co.^  that  the  abandonment  by  a  British  ship  of 
a  voyage  to  a  German  port,  which  had  become  illegal  upon  the  outbreak 
of  war,  was  a  loss  caused  by  the  peril  insured  against.  The  decision  was 
linked  up  with  previous  cases  on  the  ground  that  behind  law  stands  force 
whereby  obedience  is  compelled.  Applying  this  theory  to  another  state 
of  facts  the  Court  of  King's  Bench  held  that  the  requisition  of  a  vessel 
by  an  ultra  vires  order  of  the  Admiralty  was  not  a  restraint,  since  the 
owner  was  under  no  obligation  to  obey.^'^  The  result  seems  questionable 
in  any  case  and  especially  so  where  the  authorities  concerned  have  means 
of  enforcing  their  regulations.  For  the  pressure  on  the  shipowner  may 
be  great,  however  unlawful  its  threatened  application.  If  force  is  actu- 
ally employed  illegally  by  governmental  agencies  it  constitutes  a  re- 
straint." The  improper  order  in  the  case  just  cited  should  be  placed  in 
a  similar  category. 

It  is  generally  said  that  any  forcible  interference  with  a  voyage  or 
adventure  by  a  constituted  government  or  ruling  power  is  covered  by 
the  restraint-of-princes  clause.^^  The  chief  question  then  is  as  to  what 
will  constitute  a  restraint  short  of  the  actual  physical  application  of  force. 
A  situation  frequently  arises  where  the  master  of  a  vessel  deviates  from 
his  course  to  avoid  a  peril  known  to  be  in  existence,  such  as  an  embargo 
at  or  blockade  of  the  port  of  destination.  Must  the  vessel  attempt  to 
run  a  blockade  before  the  restraint-of-princes  clause  may  be  relied  on? 
On  this  point  a  difference  in  result  has  developed  between  cases  of  in- 
surance on  the  one  hand  and  those  of  charter-parties  and  bills  of  lading 
on  the  other.  The  former  were  the  first  to  arise,  and  the  prevailing  view 
expressed  was  that  there  had  been  no  restraint  of  the  vessel  under  such 
circumstances.    In  other  words,  a  loss  of  the  adventure  through  reason- 

'  Supra.  Similarly,  where  a  foreign  shipowner,  having  entered  into  an  English 
charter  party,  was  prohibited  by  the  law  of  his  sovereign  from  carrying  out  the  con- 
tract. Furness,  Withy  &  Co.  v.  Rederiaktiegolabet  Banco,  supra,  discussed  in  31 
Harv.  L.  Rev.  799.  But  the  owner  of  cargo  on  a  foreign  vessel,  having  no  control  over 
it,  cannot  rely  on  the  clause  on  the  ground  of  illegality  through  trading  with  the  enemy. 
See  Becker,  Gray  &  Co.  v.  London  Assurance  Corporation,  supra,  117.  The  clause 
does  not  apply  to  ordinary  judicial  proceedings.  Bradlie  v.  Maryland  Insurance  Co., 
12  Pet.  (U.  S.)  378,  402  (1838). 

1"  Russian  Bank  for  Foreign  Trade  v.  Excess  Insurance  Co.,  Ltd.,  supra.  This  point 
was  questioned  in  the  Court  of  Appeal,  which  affirmed  the  decision  on  another  ground. 
See  [1919]  I  K.  B.  39,  40.  Cf.  Brunner  v.  Webster,  5  Com.  Cas.  167  (1900);  Northern 
Pacific  Ry.  Co.  v.  American  Trading  Co.,  195  U.  S.  439,  468  (1904). 

'^  Lozano  v.  Janson,  2  E.  &  E.  160  (1859);  Magoun  v.  New  England  Marine  In- 
surance Co.,  16  Fed.  Cas.  No.  8961  (1840).  The  courts  generally  will  not  consider  the 
legaUty  of  official  acts  of  a  foreign  government  under  its  own  law.  The  Athanasios, 
supra;  The  Adriatic,  supra;  Earl  Line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.,  Ltd.,  supra. 

^  See  Carver,  Carriage  of  Goods  by  Sea,  6  ed.,  §  82;  MacLachxan,  Merchant 
Shipping,  5  ed.,  607;  Scrutton,  Charter-Parties  and  Bills  of  Lading,  7  ed.,  207. 
Doubt,  expressed  in  early  cases  as  to  whether  a  party  was  protected  under  the  clause 
upon  a  restraint  by  his  own  sovereign,  was  removed  in  Aubert  v.  Gray,  3  B.  &  S.  163 
(1861).  Usually  the  restraint  arises  out  of  conditions  of  war,  but  frequently  this  is  not 
so.  Detention  under  quarantine  regulations  is  a  common  instance.  Miller  v.  Law 
Accident  Insurance  Co.,  [1903]  i  K.  B.  712;  The  Bohemia,  38  Fed.  756  (1889);  Tweedie 
Trading  Co.  v.  Geo.  D.  Emery  Co.,  146  Fed.  618  (1906).  Cf.  Ciampa  v.  British  India 
Steam  Navigation  Co.,  Ltd.,  supra.  The  restraint  usually  takes  place  on  the  sea,  but 
may  be  on  land.  Rodoconachi  v.  Elliott,  L.  R.  9  C.  P.  518  (1874);  Robinson  Gold 
Mining  Co.  v.  Alliance  Insurance  Co.,  [1901]  2  K.  B.  919. 
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able  action  to  avoid  the  peril  insured  against  is  not  a  loss  within  the 
terms  of  the  policy.^^  Later  arose  the  second  line  of  cases  involving  sim- 
ilar circumstances,  in  which  nonperformance  of  a  charter-party  or  bill  of 
lading  was  uniformly  excused  under  the  restraints  clause.  Nor  is  a 
formal  blockade  or  embargo  insisted  upon,  but  the  danger  of  seizure  of  a 
belligerent  merchantman  by  enemy  warships  or  of  seizure  of  a  neutral 
for  carrying  contraband  is  held  suflficient.^*  This  seems  sound,  for  the 
difference  between  this  and  actual  seizure  is  merely  in  the  time  and  space 
through  which  the  restraint  may  operate.  The  degree  of  apprehension 
reasonably  entertained  under  the  circumstances  may  be  said  to  be  an 
index  of  its  extent.  And  surely  the  vessel  should  not  be  required  to  pro- 
ceed to  certain  destruction,  in  order  to  establish  a  defense  under  this 
exception  to  the  contract. 

As  is  repeatedly  stated  by  the  courts,  a  phrase  so  commonly  employed 
should  be  construed  in  the  same  way  in  every  type  of  mercantile  con- 
tract. Accordingly  later  cases  have  explained  the  apparent  conflict  be- 
tween the  two  lines  of  authorities  on  the  ground  of  causation,  rather  than 
on  any  difference  in  the  interpretation  of  the  phrase  itself.  Thus  in  the 
recent  case  of  Becker,  Gray  &"  Co.  v.  London  Assurance  Corporation,^^  it 
was  said  that  in  insurance  cases  a  stricter  rule  of  causation  must  be  ap- 
plied. There  insurance  was  issued  on  British  goods  bound  for  Hamburg 
on  a  German  vessel.  War  broke  out,  and  the  captain  to  avoid  capture, 
put  into  a  neutral  port  to  remain  until  the  end  of  the  war.  The  court 
held  that  the  frustration  of  the  adventure  was  caused,  not  by  the  peril 
insured  against,  but  by  the  voluntary  act  of  the  captain  in  putting  into 
port,  this  latter  being  the  ''direct  cause."  This  strict  rule  may  have 
arisen  from  a  reluctance  to  allow  a  recovery  as  for  a  total  loss  under  such 
circumstances.  But  it  has  been  well  settled  that  where  goods  are  in- 
sured under  such  a  policy  from  port  of  origin  to  port  of  destination,  the 
owner  may  abandon  to  the  underwriters  as  a  total  loss,  if  the  adventure 
is  frustrated  by  a  peril  insured  against,  although  the  goods  are  them- 
selves undamaged.^^  The  insurance  is  not  merely  of  the  merchandise 
from  injury,  but  also  of  its  safe  arrival.  There  seems  to  be  no  reason 
therefore  for  applying  any  rule  stricter  than  the  normal  principles  of 
proximate  causation.  It  is  certainly  to  the  best  interests  of  all  concerned 
to  avoid  a  complete  destruction  of  the  property.  One  may  wonder  if  the 
court  would  expect  the  captain  to  negotiate  Scylla  and  Charybdis. 

"  Hadkinson  v.  Robinson,  3  B.  &  P.  388  (1803);  Lubbock  v.  Rowcroft,  5  Esp.  50 
(1803);  Blackenhagen  v.  London  Assurance  Co.,  i  Campb.  454  (1808);  Richardson  v. 
Maine  Insurance  Co.,  6  Mass.  102  (1809);  Brewer  v.  Union  Insurance  Co.,  12  Mass. 
170  (1815).  But  in  some  American  jurisdictions  the  opposite  conclusion  was  reached. 
Schmidt  v.  United  Insurance  Co.,  i  Johns.  (N.  Y.)  249  (1806);  Thompson  v.  Read,  12 
Serg.  &  R.  (Pa.)  440  (1820)  (setnble).  See  i  Phillips,  Insurance,  5  ed.,  par.  11 15. 
The  federal  courts  drew  a  distinction  between  the  failure  to  attempt  to  enter  a  block- 
aded port  and  the  failure  to  attempt  to  leave  such  a  port.  Smith  v.  Universal  In- 
surance Co.,  6  Wheat.  (U.  S.)  176  (1821);  Olivera  v.  Union  Insurance  Co.,  3  Wheat. 
(U.  S.)  183  (1818). 

"  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404  (1872);  The  San  Roman,  L.  R.  5  P.  C.  301 
(1873);  Nobel's  Explosives  Co.  v.  Jenkins  &  Co.,  [1896]  2  Q.  B.  326;  Embiricos  11.  Syd- 
ney Reid  &  Co.,  supra;  The  Styria,  186  U.  S.  i  (1901). 

*^  Supra.  In  Kacianoff  v.  China  Traders  Insurance  Co.,  [1914]  3  K.  B.  1121,  the 
peril  insured  against  was  capture  and  not  restraint-of-princes. 

"  See  British  &  Foreign  Marine  Insurance  Co.,  Ltd.  z).  Samuel  Sanday&Co.,5M/»rff,656. 


NOTES  843 

In  all  these  cases  the  courts  are  careful  to  point  out  that  there  is  an 
actual  force  in  existence,  and  that  the  danger  must  be  such  that  the 
vessel  cannot  reasonably  be  expected  to  proceed.^^  Thus  there  is  no 
restraint,  when  the  captain  acts  upon  false  intelligence  as  to  the  existence 
of  the  danger.^*  In  the  case  of  The  Kronprinzessin  Cecilie,^^  one  question 
presented  was  whether  a  deviation,  caused  by  reasonable  fear  that  a 
force  might  come  into  existence,  could  constitute  a  restraint  of  princes. 
A  German  vessel,  bound  for  European  ports,  turned  back  to  America 
through  fear  of  capture  at  a  time  when  war,  although  threatened,  had 
not  yet  broken  out.  Action  was  brought  on  a  contract  of  affreightment, 
and  the  court  refused  to  extend  the  restraint-of-princes  clause  to  this 
situation,  —  a  conclusion  thoroughly  sound,  for  the  justification  should 
be  determined  as  of  the  time  of  deviation,  and  there  was  then  no  force 
in  existence.  Thus  if  the  question  arose  on  an  insurance  policy,  and  if 
the  threatened  war  had  never  been  declared,  it  could  not  be  said  that 
the  loss  was  caused  by  any  peril  insured  against.  There  is  here  mere 
apprehension,  which  of  itself  cannot  constitute  a  restraint.^" 

It  does  not,  however,  follow  that  the  captain's  action  in  deviating  is 
unreasonable  or  improper;  and  in  The  Kronprinzessin  Cecilie,  recovery 
against  the  shipowners  was  denied  on  the  ground  that  the  act  was  justi- 
fied under  an  implied  condition  of  the  contract.  This  really  rests  on  the 
proposition  that  the  voyage  is  a  joint  maritime  enterprise,  that  the  cap- 
tain is  the  agent  of  the  respective  owners  of  both  ship  and  cargo,  and 
that  so  long  as  he  acts  reasonably  for  the  best  interests  of  all  concerned, 
no  liability  will  be  imposed  upon  his  employers.  This  theory  was  also 
relied  on  in  a  number  of  the  cases  which  held  that  reasonable  avoidance 
of  an  existing  force  falls  within  the  terms  of  the  restraint-of-princes 
clause.^^  Indeed  it  probably  did  much  to  facilitate  recognition  of  the 
latter  principle.  It  may  properly  be  applied  in  the  case  of  a  charter- 
party  or  bill  of  lading,  but  cannot  apply  to  cases  of  insurance.  It  is  of 
course  independent  of  the  restraint-of-princes  clause,  and  seems  to  form 
the  only  proper  basis  for  distinguishing  insurance  cases  from  the  others.^ 

"  "In  the  absence  thereof  [actual  arrest],  there  must  exist  some  actual  restraint 
preventing  performance,  or  the  danger  of  capture,  by  reason  of  the  prevalence  of  the 
war,  that  was  imminent,  apparently  remediless  and  certain,  and  which  would  have 
operated  to  prevent  the  contract  from  being  performed."  W.  R.  Grace  &  Co.  11.  Luck- 
enbach  S.  S.  Co.,  supra,  954.  This  is  perhaps  too  strict  a  test.  For  another  instance 
of  imreasonable  apprehension,  see  The  Svorono,  supra. 

*8  King  V.  Delaware  Insurance  Co.,  6  Cranch  (U.  S.)  71  (1810);  Craig  v.  United  In- 
surance Co.,  6  Johns.  (N.  Y.)  226  (1810). 

1*  Supra.  The  decision  of  the  Circuit  Court  of  Appeals,  238  Fed.  668,  reversed  by 
the  Supreme  Court  in  this  case  is  discussed  in  30  Harv.  L.  Rev.  516. 

^^  It  should  be  noted  that  this  was  the  situation  in  Atkinson  v.  Ritchie,  10  East,  530 
(1809),  which  is  often  cited  for  the  proposition  that  an  act  induced  by  fear  of  a  restraint 
is  never  covered  by  the  restraint-of-princes  clause.  The  shipowner  acted  through 
apprehension  of  an  embargo  at  the  port  of  destination,  which  actually  was  not  imposed 
until  six  weeks  later.    See,  also.  Watts,  Watts  &  Co.,  Ltd. :;.  Mitsui  &  Co.,  Ltd.,  supra. 

^1  See  Nobel's  Explosives  Co.  v.  Jenkins  &  Co.,  supra,  332;  The  Styria,  supra,  9,  10. 
The  British  courts  have  even  said  that  the  cargo  owner  cannot  expect  a  foreign  master 
to  run  greater  risks  than  he  would  with  a  cargo  of  his  own  country.  See  The  Teutonia, 
L.  R.  4  P.  C.  171,  179-80  (1872);  The  San  Roman,  supra,  307.  For  the  application  of 
the  principle  in  the  absence  of  a  restraint-of-princes  clause,  see  Essex  S.  S.  Co.  v. 
Langbehn,  250  Fed.  98  (1918),  and  The  Eros,  251  Fed.  45  (1918). 

^  A  difference  in  result  also  arises  when  negligence  of  the  master  or  crew  has  con- 
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Tax  Liens  on  Land  held  Adversely  for  the  Statutory  Period.  — 
It  is  customary  for  the  legislature  to  provide  that  there  shall  be  a  lien 
on  land  for  taxes  due.  Even  though  no  lien  is  expressly  created,  as  long 
as  the  statute  provides  for  the  sale  of  real  estate  such  taxes  in  effect 
impose  an  encumbrance  on  the  land.^  Such  legislation  may  be  divided 
roughly  into  two  classes:  the  first  makes  the  tax  a  lien  on  the  corpus  of 
the  land  without  regard  to  the  state  of  the  title;  the  second  subjects  to 
the  possibility  of  sale  only  the  estate  of  the  tax  debtor.^  Under  the  first 
type  of  statute  a  tax  sale  followed  by  a  delivery  of  the  tax  deed  after 
the  period  allowed  for  redemption  would,  provided  all  statutory  require- 
ments were  exactly  followed  and  the  taxes  in  default  were  levied  and 
assessed  in  accordance  with  law,  pass  a  fee  simple  to  the  purchaser. 
But  where  only  the  estate  of  the  tax  debtor  can  be  disposed  of,  caveat 
emptor. 

It  frequently  happens  that  a  tax  lien  attaches  to  the  corpus  of  land 
held  adversely  to  the  holder  of  the  legal  title.  If  the  tax  lien  attaches 
to  the  land  after  the  Statute  of  Limitations  has  run,  it  is,  of  course,  iii- 
cvunbent  on  the  new  owner  of  the  land  to  discharge  the  tax  thereon, 
even  though  the  holder  of  the  record  title  was  named  in  the  assessment. 
Where  the  lien  attaches  to  the  land  before  the  adverse  possession  has 
ripened  into  title  it  may  be  asked  whether  such  a  lien  will  prevent  the 
acquisition  of  title  when  the  period  prescribed  by  the  statute  has  expired. 
There  is  no  good  reason  why  it  should  do  so.  An  adverse  possessor  ac- 
quires a  title  independent  of  the  former  owner.  But  it  is  clear  that  the 
land  remains  subject  to  the  lien,  and  that  the  owner  under  the  statute 
must  pay  the  taxes  or  suffer  foreclosure.'  It  is  sometimes  said  that 
twenty  years'  adverse  possession  creates  a  paramount  title.  This 
should  be  qualified.  The  land  so  acquired  remains  subject  to  an  ease- 
ment in  favor  of  the  owner  of  adjoining  premises  unless  the  holding  has 
been  adverse  to  the  easement.*  Where  a  lien  is  imposed  on  the  very 
land  itself,  possession  cannot  be  adverse  to  it,  and  no  period  of  holding 
can  destroy  it  any  more  than  it  can  destroy  the  land. 

The  next  question  is  whether  a  sale  of  land  on  foreclosure  of  such  a 
lien  interrupts  the  adverse  possession,  so  that  no  title  is  acquired  against 
the  purchaser  for  taxes  until  the  Statute  of  Limitations  has  run  anew 
after  the  delivery  of  the  tax  deed.    The  answer  is  emphatically  in  the 

tributed  to  the  subjection  of  the  vessel  to  a  restraint.  In  such  event,  the  shipowner  is 
not  excused  from  performance  of  a  contract  by  the  restraint-of -princes  clause.  But 
unless  he  himself  contributed  to  the  loss,  he  can  still  recover  upon  a  policy  of  insurance. 
See  Carver,  Carriage  of  Goods  by  Sea,  6  ed.,  §  88;  Scrutton,  CnARXER-PARTrEs 
AND  Bills  of  Lading,  7  ed.,  195-98.  Cf.  Dimn  v.  Bucknall  Brothers,  [1902]  2  K.  B. 
614. 

*  See  2  Tiffany,  Real  Property,  §  573. 

2  See  Ibid.,  §§  467-70.    See  Black,  Tax  Titles,  2  ed.,  §  419. 

'  As  long  as  the  sovereign  has  something  less  than  ownership  of  the  land  the  pro- 
prietary right  of  the  adverse  possessor  clearly  should  be  protected.  The  state  will 
recognize  his  right  to  compensation  when  the  land  is  taken  by  right  of  eminent  do- 
main before  the  statute  has  tolled  the  entry.  Perry  v.  CUssold,  [1907]  A.  C.  73.  See 
20  Harv.  L.  Rev.  563,  574.    See,  also,  27  Harv.  L.  Rev.  496. 

*  Another  situation  where  the  adverse  possessor  may  acquire  land  subject  to  en- 
cumbrance is  found  in  the  case  of  equitable  servitudes,  or  restrictions  enforceable 
only  in  equity.  Re  Nisbet  and  Potts'  Contract,  [1905]  i  Ch.  391,  aflSrmed,  [1906} 
I  Ch.  386.     See  18  Harv.  L.  Rev.  608. 
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afl5rmative.  It  has  been  said  that  adverse  possession  is  interrupted 
because  of  a  poHcy  of  the  law  suggested  by  the  principle  nullum  tempus 
occurrit  regi.  The  argument  is  that  as  adverse  possession  does  not  de- 
prive the  sovereign  of  title,  acquisition  of  title  by  the  sovereign  inter- 
rupts the  continuity  of  the  adverse  holding.^  The  difl&culty  with  this 
reasoning  is  in  the  premise,  because  a  tax  sale  does  not  require  "even  a 
momentary  title  to  the  land"  in  the  sovereign.^  Where  there  is  a  for- 
feiture or  purchase  by  the  state  for  taxes  the  argument  seems  sound. ^ 
But  ordinarily  the  state  is  only  a  lienholder.  It  disposes  of  its  lien  at 
the  tax  sale,  and  after  the  period  for  redemption  expires,  the  purchaser 
gets  his  tax  deed  and  with  it  a  new,  independent  title.  It  is  this  inde- 
pendent title,  giving  a  new  right  of  entry,  which  splits  the  adverse 
possession.* 

The  foreclosure  of  a  lien  on  an  estate  in  the  land  as  distinguished  from 
a  hen  on  the  land  itself  does  not  give  the  purchaser  an  independent 
title.  This  rule  has  been  illustrated  recently  in  Virginia  ^  where  a 
statute  makes  the  tax  a  lien  on  the  interest  of  the  party  assessed.^" 
The  Statute  of  Limitations  barred  the  right  of  entry  of  the  party  taxed 
(who  was  assumed  to  be  the  owner)  before  the  foreclosure  of  the  lien. 
Since  the  statute  destroyed  the  estate,  it  was  held  that  the  lien  fell  with 
it,  so  that  the  subsequent  purchase  and  conveyance  by  the  state  were 
nugatory.  In  the  case  McClanahan's  Adm'r  et  al.  v.  Norfolk  &  W.  Ry. 
Co.  et  al}^  principally  relied  upon,  possession  adverse  against  a  judg- 
ment debtor  for  the  required  period  starved  the  judgment  lien.  It 
would  seem  immaterial  whether  the  adverse  possession  began  prior  to 
the  birth  of  the  lien,  as  in  this  case,  or  after.  Where  the  lien  is  a  parasite 
on  a  particular  estate,  the  same  result  must  follow  as  long  as  possession 
is  adverse  to  the  owner  of  the  estate,  whether  tax  debtor,^^  judgment 
creditor,  or  mortgagor.^^  The  grantee  of  an  estate  subject  to  a  tax  lien 
acquires  no  right  against  the  lienor,  or  purchaser,  at  the  foreclosure 

^  See  Davies  v.  Collins  et  al.,  43  Fed.  31,  33  (1890). 

^  See  Harrison  v.  Dolan,  172  Mass.  395,  396,  52  N.  E.  513  (1899).  The  court  in- 
timated that  even  if  the  state  had  acquired  title,  the  continuity  would  not  have  been 
broken,  because  by  statute  in  Massachusetts  adverse  possession  is  efficacious  against 
the  Commonwealth.    See  12  Harv.  L.  Rev.  569. 

^  Armstrong  v.  Morrill,  14  Wall.  (U.  S.)  120  (1871).  In  this  case  lands  forfeited 
for  nonpayment  of  taxes  were  allowed  to  be  redeemed,  by  statutory  enactment. 
Strong,  Davis,  and  Bradley,  JJ.,  dissented  from  the  decision  that  adverse  possession 
before  the  forfeiture  and  after  the  redemption  could  not  be  tacked. 

The  reason  for  the  rule  nullum  tempus  occurrit  regi,  that  it  is  against  public  policy 
that  public  rights  and  property  should  be  prejudiced  by  the  negligence  of  public 
officers,  would  not  necessarily  preclude  the  tacking  of  adverse  possession  enjoyed  be- 
fore and  after  the  period  in  which  the  sovereign  had  title.  For  a  discussion  of  the 
maxim,  see  Buswell,  Limitations  and  Adverse  Possession,  §  97. 

^  This  is  the  "subtle  argument"  suggested  by  Judge  Holmes  in  Harrison  v.  Dolan, 
supra.  There  the  disseisee  purchased  a  quitclaim  of  the  tax  title  from  the  purchaser 
of  the  tax  deed.  The  argument  was  evaded  on  the  ground  that  the  purchaser  of  the 
tax  title  was  disseised  by  the  continued  possession  of  the  defendant  and  that  prior 
to  Stat.  1891,  c.  354,  398,  the  common-law  rule  prevailed  that  a  disseisee  cannot 
assign  his  right  of  entry. 

*  Virginia  and  West  Virginia  Coal  Co.  v.  Charles,  254  Fed.  379,  390  (1918). 

"  Virginia  Code,  §  661. 

"  96  S.  E.  453  (Va.,  1918). 

^  Jordan  v.  Higgins  et  al.,  63  Texas,  150  (1885). 

"  Le  Roy  v.  Rogers,  30  Cal.  229  (1866). 
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sale,  by  reason  of  possession,  because  the  estate  is  preserved  and  with  it 
the  lien.^^  The  tax  Hen  is  superior  to  all  other  liens,  but  must  attach  to 
the  land  itself,  or  it  may  be  lost  by  limitation. 


Federal  Encroachment  on  the  Police  Power:  Harrison  Anti- 
Narcotic  Act.  —  Strict  constructionist  and  states'  rights  exponents 
have  received  a  fresh  defeat  in  the  decision  of  the  Supreme  Court/  up- 
holding as  constitutional  section  2  of  the  Harrison  Anti-Narcotic  Act.^ 
The  act  in  addition  to  laying  an  annual  tax  of  one  dollar  on  all  registered 
"dealers"  contains  in  section  2  regulations  and  restrictions  governing 
the  sale,  dispensing  and  distribution  of  opium  and  its  derivatives,  and 
provides  in  section  9  a  heavy  penalty  for  the  violation  of  the  act.  The 
defendant,  a  physician,  was  indicted  for  violation  of  the  act  in  selling 
heroin,  "not  in  pursuance  of  a  written  order,"  and  "not  in  the  regular 
course  of  his  professional  practice."    Upon  demurrer  to  the  indictment 

"  Pratt  V.  Pratt,  96  U.  S.  704  (1877). 

1  United  States  v.  Doremus,  U.  S.  Sup.  Ct.,  Oct.  Term,  1918,  No.  367.  It  is  in- 
teresting to  note  that  four  of  the  justices  dissented,  adopting  the  opinion  of  the  court 
below. 

2  38  Stat,  at  L.  785.    Section  2  provides  in  part: 

"It  shall  be  unlawful  for  any  person  to  sell,  barter,  exchange,  or  give  away  any  of 
the  aforesaid  drugs  except  in  pursuance  of  a  written  order  of  the  person  to  whom  such 
article  is  sold,  bartered,  exchanged,  or  given,  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue.  Every  person  who  shall  accept 
any  such  order,  and  in  pursuance  thereof  shall  sell,  barter,  exchange  or  give  away 
any  of  the  aforesaid  drugs,  shall  preserve  such  order  for  a  period  of  two  years  in  such 
way  as  to  be  readily  accessible  to  inspection  by  any  officer,  agent,  or  employee  of  the 
Treasury  Department  duly  authorized  for  that  purpose,  and  the  State,  Territorial, 
District,  municipal,  and  insular  officials  named  in  section  five  of  this  Act.  Every 
person  who  shall  give  an  order  as  herein  provided  to  any  person  for  any  of  the  afore- 
said drugs  shall,  at  or  before  the  time  of  giving  such  order,  make  or  cause  to  be  made 
a  duphcate  thereof  on  a  form  to  be  issued  in  blank  for  that  purpose  by  the  Commis- 
sioner of  Internal  Revenue,  and  in  case  of  the  acceptance  of  such  order,  shall  preserve 
said  duplicate  for  a  period  of  two  years  in  such  a  way  as  to  be  readily  accessible  to 
inspection  by  the  officers,  agents,  or  employees  and  officials  hereinbefore  mentioned. 
Nothing  contained  in  this  section  shall  apply  — 

"  (a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a  patient 
by  a  physician,  dentist,  or  veterinary  surgeon  regularly  registered  under  this  Act  in 
the  course  of  his  professional  practice  only:  Provided,  That  such  physician,  dentist, 
or  veterinary  surgeon  shall  keep  a  record  of  all  such  drugs  dispensed  or  distributed, 
showing  the  amount  dispensed  or  distributed,  the  date,  and  the  name  and  address  of 
the  patient  to  whom  such  drugs  are  dispensed  or  distributed,  except  such  as  may  be 
dispensed  or  distributed  to  a  patient  upon  whom  such  physician,  dentist,  or  veteri- 
nary surgeon  shall  personally  attend;  and  such  record  shall  be  kept  for  a  period  of 
two  years  from  the  date  of  dispensing  or  distributing  such  drugs,  subject  to  inspection, 
as  provided  in  this  Act. 

"(b)  To  the  sale,  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  by  a 
dealer  to  a  consmner  under  and  in  pursuance  of  a  written  prescription  issued  by  a 
physician,  dentist,  or  veterinary  surgeon  registered  under  this  Act:  Provided,  how- 
ever. That  such  prescription  shall  be  dated  as  of  the  day  on  which  signed  and  shall 
be  signed  by  the  physician,  dentist,  or  veterinary  surgeon  who  shall  have  issued  the 
same:  And  provided  further.  That  such  dealer  shall  preserve  such  prescription  for  a 
period  of  two  years  from  the  day  on  which  such  prescription  is  filled  in  such  a  way 
as  to  be  readily  accessible  to  inspection  by  the  officers,  agents,  employees,  and  officials 
hereinbefore  mentioned." 
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the  district  court  held  the  section  unconstitutional  for  the  reason  that 
it  was  not  a  revenue  measure  and  was  an  invasion  of  the  police  power 
reserved  to  the  states.^  This  judgment  was  reversed  by  the  Supreme 
Court. 

It  is  clear  when  Congress  was  given  the  express  power  to  lay  excise 
taxes,  with  the  single  limitation  of  uniformity,  it  was  given  the  implied 
power  to  use  reasonable  means  of  effectuating  this  granted  power.* 
That  this  results  in  regulation  within  the  states  of  matters  over  which 
the  federal  government  has  no  direct  power  of  legislation  is  inevitable, 
nor  is  it  fatal,  provided  only  the  enactment  affecting  these  matters, 
lying  solely  within  control  of  the  states,  has  some  reasonable  relation 
to  the  exercise  of  the  granted  power.  Tax  legislation  is  not  invalidated 
by  reason  of  the  fact  that  the  same  business  is  regulated  by  the  taxing 
power  of  the  federal  government  and  by  the  police  power  of  the  state 
government,^  nor  by  reason  of  the  fact  that  motives  other  than  revenue 
induced  the  government  to  act  and  the  effect  of  its  action  accomplishes 
another  end  as  well  as  the  raising  of  revenue.^  As  Mr.  Chief  Justice 
Fuller  points  out  in  In  re  Kolloch,''  the  controlling  factor  and  real  test 
of  constitutionality  is,  whether  or  not  the  regulations  are  ''means  to 
effectuate  the  objects  of  the  act  in  respect  of  revenue."  If  the  answer 
be  in  the  affirmative,  though  the  incidental  objects  of  the  taxing  measure 
be  great  and  the  encroachment  on  the  states'  sovereign  power,  marked, 
the  enactments  must  still  be  declared  within  the  federal  taxing 
authority. 

Applying  this  test,  Mr.  Justice  Day,  speaking  for  the  court,  says: 
"The  provisions  of  §  2  to  which  we  have  referred,  aim  to  confine 
sales  to  registered  dealers  and  to  those  dispensing  the  drugs  or  physi- 
cians, and  to  those  who  come  to  dealers  with  legitimate  prescriptions  of 
physicians.  Congress  with  full  power  over  the  subject,  short  of  arbi- 
trary and  unreasonable  action,  which  is  not  to  be  assumed,  inserted  these 
provisions  in  an  act  specifically  providing  for  the  raising  of  revenue. 
Considered  of  themselves,  we  think  they  tend  to  keep  the  traffic  above- 
board,  and  subject  to  inspection  by  those  authorized  to  collect  the 
revenue.  They  tend  to  diminish  the  opportunity  of  unauthorized  per- 
sons to  obtain  the  drugs  and  sell  them  clandestinely  without  paying  the 
tax  imposed  by  the  Federal  law." 

Such  an  interpretation  of  the  provisions  as  facilitating  the  collection 
of  the  revenue  is  far  from  easy.  As  the  court  below  points  out,  we  have 
a  statute  with  a  moral  end  as  well  as  a  revenue  end,  and  "  the  responsi- 
bility is  with  the  court  to  see  that  these  ends  are  reached  through  a 
revenue  measure  and  within  the  limits  of  a  revenue  measure."  How 
does  the  requirement  that  a  written  order  be  given  by  a  purchaser  to 
the  seller,  which  order  must  be  preserved  by  the  seller  for  two  years, 
render  effective  the  enforcement  of  the  tax?  Or  the  requirement  that 
physicians  keep  for  two  years  records  of  each  distribution  of  the  drug 
with  the  name  and  address  of  the  distributee?    Or  that  dealers  file  and 

'  United  States  v.  Doremus,  246  Fed.  958  (1918). 

*  See  McCulloch  v.  Maryland,  4  Wheat.  (U.  S.)  316  (1819). 
6  See  License  Tax  Cases,  5  Wall.  (U.  S.)  462  (1866). 

•  In  re  KoUock,  165  U.  S.  526  (1897). 
^  IbU.,  537. 
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keep  for  two  years  physicians'  prescriptions  for  the  drug?  It  seems  that 
these  provisions  are  not  means  to  effectuate  the  object  of  the  act  in  re- 
spect to  revenue,  but  are  police  regulations  not  even  incidental  to  the 
revenue  end  of  the  act,  and  tending  only  to  protect  against  the  misuse 
of  the  drugs.  This  being  true,  the  provisions  do  not  take  on  a  constitu- 
tional gloss  by  reason  of  being  appended  to  a  revenue  measure.  The 
federal  government  under  cloak  of  the  granted  power  to  tax  cannot  over- 
step the  aim  and  spirit  of  that  grant. 


Marriage  by  Mail.  —  Some  of  the  problems  of  the  American  girl 
and  her  soldier  fiance  on  military  duty  abroad  might  be  solved  if  a  status 
of  marriage  could  be  created  while  the  soldier  is  still  on  foreign  soil.^ 
Professor  Lorenzen  in  a  recent  article^  has  considered  whether  this 
could  be  accomplished  by  means  of  marriage  by  proxy.  It  would  be 
much  simpler  if  it  were  possible  to  attain  the  result  by  direct  com- 
munication by  mail  between  the  parties.^  Whether  this  can  be  done 
involves  the  following  questions:  (i)  whether  or  not  a  marriage  is  valid 
which  consists  merely  of  an  exchange  of  promises  without  formal  solem- 
nization; (2)  whether  or  not  cohabitation  in  addition  to  the  mutual 
promises  is  a  necessary  element  of  such  an  informal  marriage;  (3)  whether 
or  not  it  is  essential  that  the  promises  be  exchanged  by  the  parties  in 
the  presence  of  each  other;  (4)  and  what  law  governs  the  effect  of  an 
exchange  of  promises  of  marriage  when  the  parties  are  in  different 
jurisdictions  during  the  transaction. 

I.  Apart  from  statute,  most  coiirts  in  this  country  recognize  as  valid 
a  marriage  based  on  mutual  consent  without  formal  solemnization  or 
the  interposition  of  officials,  civil  or  religious.^     Although  there  are 

1  Such  a  marriage  might  be  desired,  not  only  for  sentimental  reasons,  but  also  in 
some  cases  in  order  to  legitimatize  children;  in  others,  for  such  practical  purposes  as 
naming  the  woman  as  beneficiary  with  respect  to  government  War  Risk  Insurance. 

2  "Marriage  by  Proxy  and  the  Conflict  of  Laws,"  32  Harv.  L.  Rjev.  473. 

'  An  opinion  was  recently  rendered  by  the  Judge  Advocate  General  to  the  effect 
that  American  soldiers  abroad  might  marry  women  in  the  United  States  by  inter- 
changing a  marriage  contract  by  mail,  provided  that  such  marriage  does  not  con- 
travene any  statute  of  the  state  in  question. 

This  opinion  is,  of  course,  not  controlling  on  the  courts.  Deming  v.  McClaughry, 
113  Fed.  639  (1902).  But  it  "should  receive  the  careful  consideration  of  the  courts, 
and  in  doubtful  cases  .  .  .  should  be  permitted  to  lead  the  way  to  their  decisions." 
Deming  v.  McClaughry,  supra.  However,  the  opinion  is  not  valuable,  since  it  begs 
the  question,  whether  such  a  marriage  is  contrary  to  the  law  of  the  various  states. 

*  Davis  V.  Pryor,  112  Fed.  274  (1901);  Adger  v.  Ackerman,  115  Fed.  124  (1902); 
Campbell  v.  Gullatt,  43  Ala.  57  (1869);  Graham  v.  Bennett,  2  Cal.  503  (1852);  Caras 
V.  Hendrix,  62  Fla.  446,  57  So.  345  (1911);  Wynne  v.  State,  17  Ga.  App.  263,  86  S.  E. 
823  (1915);  Hutchinson  v.  Hutchinson,  196  111.  432,  63  N.  E.  1023  (1902);  Smith  v. 
Fuller,  108  N.  W.  (Iowa)  765  (1906);  Shorten  v.  Judd,  60  Kan.  73,  55  Pac.  286  (1898); 
Dumaresly  v.  Fishly,  3  A.  K.  Marsh  (Ky.)  368  (1820);  Hutchins  v.  Kimmell,  31  Mich. 
126  (1875);  State  V.  Worthingham,  23  Minn.  528  (1877);  Howard  v.  KeUy,  in  Miss. 
285,  71  So.  391  (1916);  Gibson  v.  Gibson,  24  Neb.  394,  39  N.  W.  450  (1888);  Parker 
V.  De  Bernardi,  40  Nev.  361,  164  Pac.  645  (1917);  State  v.  Thompson,  76  N.  J.  L.  197, 
68  Atl.  1068  (1908);  Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52  (1809);  Cheney  v.  Arnold,  15 
N.  Y.  345  (1857);  Carmichael  v.  State,  12  Ohio  St.  553  (1861);  In  re  Love's  Estate, 
42  Okla.  478,  142  Pac.  305  (1914);  Richard  v.  Brehm,  73  Pa.  St.  140  (1873);  Fryer  v. 
Fryer,  Rich.  Eq.  Cas.  (S.  C.)  85  (1832);  Grigsby  v.  Reib,  105  Texas,  597,  153  S.  W. 
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statutes  in  most,  if  not  all,  jurisdictions,  prescribing  formalities  for  the 
solemnization  of  marriages,  these  statutes  do  not  have  the  effect  of 
nullifying  otherwise  valid  informal  marriages,  unless  the  statute  ex- 
pressly so  provides.^  Consequently,  in  most  states,  common-law  ^ 
marriages  are  still  valid.'' 

2 .  On  principle  and  by  the  better  view  of  the  authorities,^  if  the  parties 
exchange  promises,  whether  written  or  oral,^  to  presently  ^'^  assume  the 

1124  (1913);  Hilton  V.  Roylance,  25  Utah,  129,  69  Pac.  660  (1902);  Becker  v.  Becker, 
153  Wis.  226,  140  N.  W.  1082  (1913). 

Contra:  Fui'th  v.  Furth,  97  Ark.  272,  133  S.  W.  1037  (191 1);  Johnson's  Heirs  v. 
Raphael,  117  La.  967,  42  So.  470  (1906);  Denison  v.  Denison,  35  Md.  361  (1871); 
Milford  V.  Worcester,  7  Mass.  48  (1810);  Dunbarton  v.  Franklin,  19  N.  H.  257  (1848); 
Morrill  v.  Palmer,  68  Vt.  i,  33  Atl.  829  (1895).    Cf.  State  v.  Samuel,  19  N.  C.  (2  Dev. 

6  Bat.  Law)  177  (1836). 

^  Mathewson  v.  Phoenix  Iron  Foimdry,  20  Fed.  281  (1884);  Meister  v.  Moore,  96 
U.  S.  76  (1877);  Travers  v.  Reinhardt,  205  U.  S.  423  (1907);  Tartt  v.  Negus,  127  Ala. 
301,  28  So.  713  (1900);  Taylor  v.  Taylor,  10  Colo.  App.  303,  50  Pac.  1049  (1897); 
Warren  v.  Warren,  66  Fla.  138,  63  So.  726  (1913);  Askew  v.  Dupree,  30  Ga.  173  (i860); 
Meehan  v.  Edward  Valve,  etc.  Co.,  117  N.  E.  (Ind.  App.)  265  (191 7);  Renfrow  v. 
Renfrow,  60  Kan.  277,  56  Pac.  534  (1899);  Hutchins  v.  Kimmel,  supra;  State  v.  Wor- 
thingham,  supra;  Dyer  v.  Brannock,  66  Mo.  391  (1877);  University  of  Michigan  v. 
McGuckin,  62  Neb.  489,  87  N.  W.  180  (1901);  State  v.  Zichfeld,  23  Nev.  304,  46  Pac. 
802  (1896);  Ziegler  :;.  P.  Cassidy's  Sons,  220  N.  Y.  98,  115  N.  E.  471  (1917);  Umben- 
hower  v.  Labus,  85  Ohio  St.  238,  97  N.  E.  832  (1912);  In  re  Love's  Estate,  supra; 
Richard  v.  Brehm,  supra;  Ingersol  v.  McWiUie,  9  Texas  Civ.  App.  543,  30  S.  W.  56 
(1895);  Becker  v.  Becker,  supra.  See,  also,  Rutledge  v.  Timno,  69  S.  C.  400,  404,  48 
S.  E.  297,  298  (1904);  Svendsen  v.  Svendsen,  37  S.  D.  353,  362,  158  N.  W.  410,  412 
(1916).    I  Bishop,  Marriage,  Divorce,  and  Separation,  §§  423,  424. 

But,  the  statutes  were  held  to  invalidate  common-law  marriages  in:  Robinson  v. 
Redd's  Adm'r,  19  Ky.  Law  Rep.  422,  43  S.  W.  435  (1897);  Grisham  v.  State,  2  Yerg. 
(Tenn.)  589  (1831);  Ofl&eld  v.  Davis,  100  Va.  250,  40  S.  E.  910  (1902);  In  re  McLaugh- 
lin's Estate,  4  Wash.  570,  30  Pac.  651  (1892);  Beverlin  v.  Beverlin,  29  W.  Va.  732, 
3  S.  E.  36  (1887).  See  191 7,  III.  Rev.  Stat.,  c.  89,  §  4;  1907  Utah,  Comp.  Laws, 
§  1184. 

In  California  and  in  South  Dakota,  although  marriages  may  still  be  valid  without 
formal  solemnization,  there  must  be,  as  a  substitute  for  the  latter,  a  "mutual  as- 
sumption of  marital  rights,  duties  and  obUgations."  Sharon  :;.  Sharon,  79  Cal.  633, 
22  Pac.  26  (1889);  Svendsen  :;.  Svendsen,  37  S.  D.  353,  158  N.  W.  410  (1916). 

*  Informal  marriages  are  generally  termed  "common-law"  marriages,  and  the 
terms  are  here  used  as  interchangeable,  although  there  is,  perhaps,  some  doubt  as  to 
whether  marriages  were  ever  wholly  valid  at  common  law  without  formal  solemniza- 
tion. The  historically  more  accurate  view  is  that  the  earlier  EngUsh  common  law 
recognized  informal  marriages.  Dalrymple,  v.  Dalrymple,  2  Hagg.  Con.  54  (1811), 
See  I  Bishop,  Marriage,  Divorce,  and  Separation,  §  405.  But  it  was  declared  by 
a  comparatively  recent  decision  of  the  House  of  Lords  that  informal  marriages  were 
never  vaUd  in  England.  Reg.  v.  Millis,  10  CI.  &  Fin.  534  (1844).  This  decision  was, 
of  course,  too  recent  to  be  an  authority  for  the  courts  of  this  country.  The  marriage 
acts  in  England  now  make  informal  marriages  void.  26  Geo.  II,  c.  33 ;  6  and  7  Wm.  IV, 
c.  85.  Informal  marriages  are  valid  in  Scotland.  Dalrymple  V.  Dalrymple,  supra. 
The  Breadalbane  Case,  L.  R.  i  H.  L.  Sc.  182  (1867). 

'  See  L.  R.  A.  1915  E,  19,  20,  for  a  list  of  these  states. 

'  Dumaresly  v.  Fishly,  supra;  In  re  Hulett's  Estate,  66  Minn.  327,  69  N.  W.  31 
(1896);  Davis  V.  Stouffer,  132  Mo.  App.  555,  112  S.  W.  282  (1908);  Jackson  v.  Winne, 

7  Wend.  (N.  Y.)  47  (1831). 

'  The  promises  may  be  oral.  BisseU  v.  Bissell,  55  Barb.  (N.  Y.)  325  (1869).  In- 
deed, they  may  be  wholly  inferred  from  the  conduct  of  the  parties.  See  cases  cited  in 
note  14,  infra. 

^"  The  promises  in  an  informal  marriage  must  be  per  verba  de  praesenti.  Robertson 
V.  State,  42  Ala.  509  (1868);  Hebblethwaite  v.  Hepworth,  98  111.  126  (1881);  Cheney  v. 
Arnold,  supra;  Duncan  v.  Duncan,  10  Ohio  St.  181  (1859);  Fryer  v.  Fryer,  supra. 
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status  of  husband  and  wife/^  this  agreement  without  more  creates  a 
vaHd  marriage.^2  But  there  are  cases  squarely  holding  that  cohabitation 
is  also  essential.^^  However  unfortunate  these  latter  decisions/^  they 
will  probably  be  followed  in  the  states  in  which  they  were  rendered,  and 
must  be  given  appropriate  consideration  in  connection  with  oiu-  main 
problem. 

3.  Personal  presence  of  the  parties  at  the  time  the  agreement  is  made 
has  been  stated  to  be  one  of  the  requisites  of  a  valid  consensual  mar- 
riage.^^  But  marriages  by  proxy  were  possible  in  England  when  in- 
formal marriages  were  there  recognized/^  so  that  this  requirement  of 

Where  promises  per  verba  de  future  cum  cupola  are  allowed  to  constitute  a  marriage, 
it  is  only  because  present  promises  are  inferred  at  the  time  of  the  later  copulation. 
In  re  McCausland's  Estate,  52  Cal.  568  (1878);  Peck  v.  Peck,. 12  R.  I.  485  (1880); 
Stoltz  V.  Doering,  112  111.  234  (1885). 

^^  The  mutual  promises  must  be  consistent  with  the  recognized  essentials  of  the 
marriage  relation.  State  v.  Walker,  36  Kan.  297,  13  Pac.  279  (1887).  Thus,  simply 
promising  to  live  together  is  not  enough.  Soper  j;.  Halsey,  85  Him.  (N.  Y.)  464,  $^ 
N.  Y.  Supp.  105  (189s).  It  must  be  intended  that  the  relation  be  permanent.  Peck 
V.  Peck,  155  Mass.  479,  30  N.  E.  74  (1892);  State  v.  Ta-cha-na-tah,  64  N.  C.  614 
(1870).  Contra:  Johnson  v.  Johnson's  Adm'r,  30  Mo.  72  (i860).  Also,  that  it  be 
mutually  exclusive  of  marriage  relations  with  others.  Riddle  v.  Riddle,  26  Utah 
268,  72  Pac.  1081  (1903).  See  i  Bishop,  Marriage,  Divorce,  and  Separation, 
§§301,317. 

^  Of  course  an  informal  marriage  may  be  invalid  for  any  substantive  reason,  such 
as  incapacity  of  the  parties,  and  the  like,  which  would  make  a  regidarly  solemnized 
marriage  invahd. 

"  Hawkins  v.  Hawkins,  142  Ala.  571,  38  So.  640  (1904);  Herd  v.  Herd,  194  Ala. 
613,  69  So.  885  (1915);  Grigsby  v.  Reib,  supra.  See  also  Lorimer  v.  Lorimer,  124  Mich. 
631,  63s,  83  N.  W.  609,  610  (1900).  As  to  a  statutory  rule  in  CaUfomia  and  South 
Dakota,  see  note  5,  supra. 

In  Davis  v.  Stouffer,  supra,  it  is  said,  "There  are  cases  in  which  the  statement  is 
made  that  a'contract  in  praesenti  followed  by  cohabitation,  or  by  intercourse,  is  a 
valid  common-law  marriage;  but  the  latter  clause  of  that  statement  was  merely  ad- 
dressed to  the  facts  which  appeared  in  the  particular  case.  It  was  not  meant  that  the 
marriage  would  not  be  complete  without  that  fact."  Illustrating  this  statement,  see: 
Davis  V.  Pryor,  supra,  276;  Heymann  v.  Heymann,  218  lU.  636,  640,  75  N.  E.  1079, 
1080  (1905);  Shorten  v.  Judd,  60  Kan.  73,  77,  55  Pac.  286,  287  (1898);  Floyd  v.  Cal- 
vert, 53  Miss.  37,  44  (1876). 

1*  Cohabitation  may  be  a  very  important  circumstance  from  which  to  infer  mutual 
present  promises  to  assimie  the  marriage  relation.  Haywood  j;.  Nichols,  99  Kan. 
138,  160  Pac.  982  (1916);  Bey  v.  Bey,  83  N.  J.  Eq.  239,  90  Atl.  684  (1914);  Rose  v. 
Clark,  8  Paige  (N.  Y.)  574  (1841).  The  Breadalbane  Case,  supra.  It  is  possible  to  have 
a  vaUd  common-law  marriage  based  on  promises  wholly  so  inferred.  Adger  v.  Acker- 
man,  supra;  Estes  v.  Merrill,  121  Ark.  361,  181  S.  W.  136  (1915);  Land  v.  Land,  206 
lU.  288,  68  N.  E.  1109  (1903).  But  cohabitation  of  itself  does  not  constitute  mar- 
riage; "consensus,  non  concubitus ,  facit  matrimonium."  In  re  Boyington's  Estate,  157 
Iowa,  467,  137  N.  W.  949  (191 2);  Marks  v.  Marks,  108  lU.  App.  371  (1903);  Schwingle 
V.  Keifer,  135  S.  W.  (Tex.  Civ.  App.)  194  (1911).  In  fact,  as  is  pointed  out  in  Davis 
V.  Stouffer,  supra,  and  in  In  re  Hulett's  Estate,  supra,  except  as  evidence  of  mutual 
promises,  cohabitation  should  be  considered  whoUy  immaterial.  See  i  Bishop, 
Marriage,  Divorce,  and  Separation,  §  3x5,  27  Harv.  L.  Rev.  378. 

^^  "It  was  .  .  .  not  .  .  .  disputed  that  marriage  can  only  be  contracted  in  Scot- 
land by  the  mutual  agreement  of  both  parties  to  become  husband  and  wife.  There 
is,  however,  no  particular  form  or  ceremony  by  which  such  agreement  must  be  mani- 
:fested  except,  indeed,  that  the  parties  must,  in  order  to  constitute  a  marriage  de 
praesenti,  be  in  the  presence  of  each  other  when  the  agreement  is  entered  into,  and  it 
must  be  an  agreement  to  become  husband  and  wife  immediately  from  the  time  when 
jnutual  consent  is  given."    Lord  Cranworth,  in  the  Breadalbane  Case,  supra,  199. 

"  See  E.  G.  Lorenzen,  supra,  480,  481. 
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personal  presence,  if  it  existed,  was  confined  within  very  narrow  limits. 
Swinburne  has  expressly  declared  that  a  valid  marriage  might  be  con- 
tracted by  mail.^^  The  opposing  view  seems  to  rest  on  the  reasoning 
that,  in  a  marriage  contract,  the  consents  must  be  given  at  the  same 
instant,  apparently  an  impossibility  where  the  agreement  is  entered 
into  by  mail.^*  But  the  theory  of  the  law  of  contracts,  —  that  an  offer 
sent  by  mail  continues  to  be  made  during  every  moment  of  its  travel, 
so  that  when  accepted,  the  offer  and  acceptance  are  contemporaneous,^^ 
—  seems  as  applicable  to  contracts  creating  the  marriage  status  as  to  or- 
dinary contracts.^°  It  is  true  that  the  marriage  status  is  of  such  vital 
importance  that  its  creation  should  be  closely  guarded.^^  But,  on  the 
other  hand,  the  public  policy  favoring  the  legitimation  of  children  and 
lawful,  in  preference  to  iUicit,  relations  militates  against  the  require- 
ment of  formalities  of  any  sort.^  The  fact  that  the  promises  must  be 
per  verba  de  praesenti  furnishes  a  substantial  safeguard  against  the 
possibility  of  contracting  marriage  "accidentally."  Therefore,  where 
the  parties  during  the  exchange  of  promises  are  in  the  same  jurisdiction, 
assuming  that  it  is  one  where  informal  marriages  are  valid,  it  is  safe  to 
assert  that  a  valid  marriage  may  be  contracted  by  mail.^^ 

4.  But  where  the  parties  are  in  different  jurisdictions  during  the  ex- 
change of  promises,  there  arises  the  further  question  of  what  law  de- 
termines the  effect  of  the  transaction.    This  was  the  situation  in  Great 

"  Swinburne,  Spousals,  2  ed.,  162,  181-83.  Bishop  accepts  Swinburne's  state- 
ment as  the  correct  common-law  doctrine,  i  Bishop,  Marriage,  Divorce,  and 
Separation,  §  325. 

1*  See  Campbell  v.  Sassen,  2  Wils.  &  S.  309,  317-319  (1826);  i  Fraser,  Domestic 
Relations,  155,  156. 

1^  "The  defendants  must  be  considered  in  law  as  making,  during  every  instant  of 
the  time  their  letter  was  traveUing,  the  same  identical  offer  to  the  plaintiffs  and  then 
the  contract  is  completed  by  the  acceptance  of  it  by  the  latter."  Adams  v.  Lindsell, 
I  B.  &  Aid.  681,  683  (1818). 

2°  The  argument  that  the  offeror  of  marriage  may  change  his  mind  between  the 
time  of  mailing  the  offer  and  the  time  of  its  acceptance,  with  the  serious  consequence 
that,  if  the  offer  was  accepted,  a  marriage  would  be  created  which  was  not  based  on 
real  mutual  consent,  is  not  of  much  consequence  practically,  since  it  would  be  a  rare 
case  indeed  where  so  rapid  a  change  of  heart  took  place  as  to  so  momentous  a  de- 
cision. Also,  the  decision  is,  in  the  first  place,  mqre  likely  to  be  a  well-dehberated 
one  when  arrived  at  away  from  the  presence  of  the  enchantress.  Moreover,  an  ana- 
logous argument  applies  with  equal  force  to  marriages  by  proxy,  should  the  party 
desire  to  revoke  the  proxy's  authority.    See  E.  G.  Lorenzen,  supra,  482,  483. 

*^  Willing  assent  is  given  to  a  proposition  that  the  transactions  on  which  a  claim 
of  a  common-law  marriage  is  based  should  be  subjected  to  the  careful  scrutiny  of  the 
courts,  especially  after  the  death  of  one  of  the  parties.  See  Bishop  v.  Brittain  In- 
vestment Co.,  229  Mo.  699,  724;  129  S.  W.  668,  675  (1910).  And  it  would  seem  that 
this  is  a  sufficient  protection  against  any  possible  danger  of  promoting  blackmail  or 
perjury  that  might  arise  out  of  the  practice  of  allowing  letters  to  be  held  to  consti- 
tute a  binding  marriage. 

^  See  In  re  Sanders'  Estate,  168  Pac.  (Okla.)  197,  198  (1917);  Houston  Oil  Co.  of 
Texas  v.  Griggs,  181  S.  W.  (Tex.  Civ.  App.)  833,  836  (1915);  i  Bishop,  Marriage, 
Divorce,  and  Separation,  §  77. 

^  A  search  of  the  American  authorities  has  failed  to  reveal  any  case  in  which  the 
validity  of  a  marriage  by  mail  has  been  under  consideration,  with  the  exception  of 
the  recent  case  discussed  in  the  text,  infra.  There  is,  however,  a  case  decided  under 
the  Scotch  law,  in  which  a  valid  marriage  was  based  primarily  on  a  letter,  addressed 
to  the  woman,  but  delivered  to  a  third  party,  although  there  was  no  direct  evidence 
that  the  woman  knew  of  the  letter's  contents  before  the  man's  death.  Hamilton  v. 
Hamilton,  9  CI.  &  Fin.  327  (1842). 
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Northern  Ry.  Co.  v.  Johnson,^  a  recent  case  in  the  Circuit  Court  of  Ap- 
peals. In  this  case,  an  exchange  of  promises  de  praesenti  by  mail  between 
a  man  residing  in  Minnesota  and  a  woman  residing  in  Missouri  was  held 
to  constitute  a  valid  marriage.  Both  Minnesota  ^  and  Missouri  ^^  allow 
common-law  marriages,  however,  so  that  the  decision  of  the  question  of 
what  law  governed  the  formal  validity  was  not  necessary  to  the  result. 
The  principle  of  the  conflict  of  laws  is  unquestioned,  that,  at  least  as  to 
formal  validity,  the  law  of  the  place  of  celebration  controls.^^  The  diffi- 
culty  here  is  to  determine  which  jurisdiction  is  the  place  of  celebration. 
As  to  an  ordinary  contract,  the  settled  rule,  whatever  its  theoretical 
difiiculties,^^  is  that  the  locus  contractus  is  the  place  where  the  accept- 
ance is  mailed.2^  A  marriage,  it  is  true,  is  not  merely  a  contract;  it  is 
the  creation  of  a  status.^"  However,  there  seems  to  be  no  good  reason 
for  the  application  of  a  diflferent  rule.^^  The  court  in  the  principal  case 
proceeded  on  this  reasoning  ,^2  since  it  was  held  that  the  marriage  was 
governed  by  the  laws  of  Missouri,  where  the  acceptance  was  mailed. 
Consequently,  it  would  presumably  have  upheld  the  marriage,  even  if 
informal  marriages  were  not  recognized  in  Minnesota.  Although  there 
is  no  direct  authority  precluding  this  result,  some  doubt  has  been  ex- 
pressed as  to  its  correctness,  apparently  based  on  the  idea  that  a  state 
or  country  cannot  impose  a  status  on  a  person  who  is  neither  domiciled 
nor  present  within  its  territorial  limits.^    Even  admitting  this  premise, 

2^  254  Fed.  683  (Cir.  Ct.  App.). 

^  State  V.  Worthingham,  supra;  In  re  Hulett's  Estate,  supra;  Shattuck  v.  Shattuck, 
118  Minn.  60,  136.  N.  W.  409  (1912). 

^  Dyer  v.  Brannock,  supra;  State  v.  Bittick,  103  Mo.  183,  15  S.  W.  325  (1891); 
Nelson  v.  Jones,  245  Mo.  579,  151  S.  W.  80  (1912). 

^''  Kent  II.  Burgess,  11  Sim.  361  (1840);  Brinkley  v.  Attorney-General,  15  P.  D. 
76  (1890);  Meister  v.  Moore,  supra;  Lando  v.  Lando,  112  Minn.  257,  127  N.  W.  1125 
(1910);  Clark  V.  Clark,  52  N.  J.  Eq.  650,  30  Atl.  81  (1894);  Nelson  v.  Carlson,  48 
Wash.  651,  94  Pac.  477  (1908).  See  Story,  Conflict  of  Laws,  §  113;  25  Harv.  L. 
Rev.  374;  26  Harv.  L.  Rev.  536. 

2*  See  Wald's  Pollock  on  Contracts  (Williston's  ed.),  37,  38. 

^  Adams  v.  Lindsell,  supra;  Dunlop  v.  Higgins,  i  H.  L.  C.  381  (1848);  Newcomb  v. 
De  Roos,  2  E.  &  E.  271  (1859). 

'"  See  Bishop  v.  Brittain  Investment  Co.,  229  Mo.  699,  726;  129  S.  W.  668,  676 
(1910);  Hilton  V.  Roylance,  25  Utah  129,  137,  69  Pac.  660,  663  (1902). 

^'  "Marriage  being  a  civil  contract,  the  rules  to  be  applied  must  be  to  a  great 
extent  the  same  as  are  applied  to  ordinary  contracts."  Coad  v.  Coad,  87  Neb.  290, 
292;  127  N.  W.  455,  457  (1910). 

The  rule  of  ordinary  contracts,  if  applied  to  contracts  of  marriage,  would  carry 
with  it,  as  a  necessary  consequence  the  result  that,  if  the  acceptance  was  never  re- 
ceived at  all,  there  would  be  a  binding  marriage,  nevertheless.  Household  Fire  Ins. 
Co.  V.  Grant,  4  Exch.  Div.  216  (1879).  The  practical  dangers  of  this  result  do  not 
seem  to  justify  the  adoption  of  a  special  rule  for  marriage  contracts;  viz.,  that  the 
marriage  is  made  where  the  acceptance  is  received.  But  even  if  such  a  rule  were 
adopted,  it  would  not  change  any  of  the  conclusions  reached  herein,  except  as  indi- 
cated in  note  34,  infra. 

'2  Missouri  has  a  statute  expressly  declaring  marriage  to  be  a  civil  contract.  1909, 
Rev.  Stat.,  c.  76,  §  8279.  But  this  simply  means  that  marriage  is  made  independent 
of  religion;  it  does  not  dispense  with  any  of  the  ordinary  requisites  of  an  informal 
marriage.  See  cases  cited  in  note  26,  supra.  Moreover,  even  if  this  statute  put  mar- 
riages in  Missouri  on  exactly  the  same  basis  as  commercial  contracts,  it  could  not 
have  the  effect  of  appropriating  to  Missouri  a  jurisdiction  which  Missouri  would  not 
otherwise  have  had.  Consequently,  the  decision  in  Great  Northern  Ry.  Co.  v.  John- 
son, supra,  does  not  depend  on  any  peculiarity  of  the  law  of  Missouri. 

^  See  In  re  Limi  Lin,  59  Fed.  682,  683;  i  Bishop,  Marriage,  Divorce,  and 
Separation,  §  326. 
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it  does  not  follow  that  the  absentee  may  not  voluntarily  assume  such  a 
status.  Great  Northern  Ry.  Co.  v.  Johnson  seems  sound,  and  there  is  no 
sufficient  basis  for  doubt  that  it  will  be  followed  in  a  case  where  in- 
formal marriages  are  not  vaHd  in  the  jurisdiction  where  the  proposer  is 
present.^ 

Applying  the  foregoing  to  our  case  of  the  American  soldier  abroad,^^ 
he  should  be  able  to  enter  into  a  valid  marriage  by  mail,  if  the  proposed 
wife  to  whom  he  addresses  his. offer  of  marriage  accepts  it  in  a  state — 
whether  her  domicile  or  not^^  which  recognizes  common-law  marriages, 
and  which  does  not  require  cohabitation  as  an  essential  element  of  the 
informal  marriage. 


RECENT  CASES 

Admiralty  —  Jurisdiction  —  Test  of  Jurisdiction  over  Contracts.  — 
The  plaintiff  ship  building  company,  in  pursuance  of  an  agreement  made  with 
the  owners  of  the  steamship  Yucatan,  towed  the  vessel  to  its  shipyard,  and, 
having  hauled  her  out  on  land,  repaired  her.  For  a  claim  under  the  con- 
tract the  plaintiff  instituted  a  libel  in  personam.  The  defendant  filed  a  motion 
to  dismiss  the  cause  for  want  of  jurisdiction  in  admiralty.  Held,  that  admiralty 
has  jurisdiction.  North  Pacific  Steamship  Co.  v.  Hall  Bros.  Marine  Ry.  b"  Ship- 
building Co.,  U.  S.  Supreme  Court,  October  Term,  1918,  No.  53. 

In  the  fourteenth  century  the  jurisdiction  of  admiralty,  which  until  that  time 
had  been  extended  to  all  cases  partaking  of  a  maritime  flavor,  was  greatly  cur- 
tailed by  successive  enactments.  Godolphin,  A  View  of  Admiralty  Juris- 
diction, c.  12.  See  De  Lovis  v.  Boit,  2  Gall.  (C.  C.)  398,  418.  Thereafter  the 
court  could  not  take  cognizance  of  a  contract  made  on  land,  even  if  to  be  per- 
formed at  sea.  Susano  v.  Turner,  Noy,  67;  Craddock's  Case,  2  Brownl.  &  Gold. 
39.  Nor  if  made  at  sea  to  be  performed  on  land.  Bridgeman's  Case,  Hobart  11. 
These  restrictions  upon  admiralty  jurisdiction  were  rejected  in  the  United 
States  from  an  early  date.  The  Lottawanna,  21  Wall.  (U.  S.)  558;  Waring  v, 
Clarke,  5  How.  (U.  S.)  441.  The  civil  jurisdiction  was  made  to  depend,  not  as 
in  matters  of  tort  upon  locality,  but  upon  the  subject  matter  of  the  contract, 
which  must  be  essentially  concerned  with  maritime  services,  transactions,  or 
casualties.  New  England  Marine  Ins.  Co.  v.  Dunham,  11  Wall.  (U.  S.)  i.  See 
Benedict,  American  Admiralty,  §  256.  Contracts  for  the  building  of  vessels, 
not  being  maritime  contracts,  are  not  within  the  scope  of  admiralty.  The 
Winnebago,  205  U.  S.  354;  Roach  v.  Chapman,  22  How.  (U.  S.)  129.  But  con- 
tracts for  the  repair  of  vessels,  being  maritime,  are  subject  to  maritime  juris- 
diction. The  J.  E.  Rumbell,  148  U.  S.  i;  Peyroux  v.  Howard,  7  Pet.  (U.  S.)  324. 
The  element  necessary  to  the  distinction  is  not  the  locus  of  the  work,  but  its 
reference  to  a  vessel  engaged  in  navigation  and  commerce.    Tucker  v.  Alexan- 

^  If  it  were  thought  preferable  to  adopt  the  rule  that  the  place  of  celebration  was 
the  place  where  the  acceptance  was  received,  there  would  be  no  valid  marriage,  unless 
informal  marriages  were  good  in  the  jurisdiction  where  the  proposer  was  present. 
But,  then,  the  law  of  the  acceptor's  jurisdiction  would  be  immaterial.  Therefore,  if 
either  jurisdiction  permitted  informal  marriages,  that  could  be  made  sufficient  in  any 
given  case,  since  the  r61e  of  the  respective  parties  could  be  interchanged  accordingly. 

^  The  conclusions  reached  are  based  on  the  least  favorable  assumption  as  to  the 
law  of  the  jurisdiction  in  which  the  soldier  is  present;  viz.,  that  informal  marriages 
are  not  there  valid. 

^  It  would  be  sufficient  if  the  woman  was  present  within  this  jurisdiction  only 
long  enough  to  accept  the  offer.    Of.  Lorenzen,  supra,  487,  488. 
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drqff,  183  U.  S.  424;  The  Manhattan,  46  Fed.  797.  This  jurisdiction  is  not  lost 
though  incidental  repairs  are  performed  while  the  vessel  is  hauled  out  on  land, 
the  criterion  being  that  the  contract  relates  to  repair,  not  to  the  use  of  the  ma- 
rine railway  or  dry  dock.  The  Steamship  Jefferson,  215  U.  S.  130;  Wartman  v. 
Griffith,  3  Blatchf.  (C.  C.)  528. 

Adoption  —  Contract  to  Adopt  —  Right  of  Inheritance  —  Specific 
Performance.  —  The  defendant's  intestate  and  her  husband  contracted  with 
the  paternal  grandmother  of  the  plaintiff  to  adopt  the  plaintiff's  father,  "ac- 
cording to  the  statutory  law"  and  "to  do  for  him  in  every  respect  as  if  he  were 
their  offspring."  Under  this  contract,  the  plaintiff's  father  entered  the  home 
of  the  defendant's  intestate,  and  until  the  day  of  his  death,  the  assumed  ties 
of  mother  and  son  were  maintained.  The  defendant's  intestate  did  not,  how- 
ever, legally  adopt  the  child.  The  latter's  daughter  sought  to  take  under  the 
laws  of  intestacy  and  inheritance.  Held,  that  she  might  take.  Barney  v. 
Hutchinson,  etal.  177  Pac.  890  (New  Mexico). 

Adoption  is  universally  authorized  in  this  coimtry  by  statute,  being  unknown 
to  the  common  law.  Matter  of  Zeigler,  82  Misc.  346,  143  N.  Y.  Supp.  562.  The 
resulting  relation  is  therefore  statutory,  not  contractual.  Calhoun  v.  Bryant, 
28  S.  D.  266,  133  N.  W.  266.  Such  statutes  generally  confer  a  right  to  inherit 
from  the  adopting  parent.  Gilliam  v.  Guaranty  Trust  Co.,  186  N.  Y.  127,  78 
N.  E.  697;  Ryan  v.  Foreman,  262  III.  175,  104  N.  E.  189;  31  Harv.  L.  Rev.  488. 
Accordingly  a  contract  to  adopt  carries  with  it  the  incidental  right  of  heirship. 
Thomas  v.  Malone,  142  Mo.  App.  193,  126  S.  W.  522.  This  right  descends  to 
the  children  of  the  adopted  child.  Gray  v.  Holmes,  57  Kan.  217,  45  Pac.  596. 
The  right  of  the  adopting  parent  to  disinherit  naturally  follows  unless  the  con- 
tract definitely  states  otherwise.  The  relation  alone  wiU  not  groimd  a  contract 
of  inheritance.  Odenhreit  v.  Utheim,  131  Minn.  56,  154  N.  W.  741;  Steele  v. 
Steele,  161  Mo.  566,  61  S.  W.  815.  In  the  principal  case,  the  adoption  proceed- 
ings did  not  conform  to  statutory  requirements,  but  the  contract  was  fully  per- 
formed by  the  child.  In  such  a  case,  the  child  or  his  heirs  may  recover.  Craw- 
ford V.  Wilson,  139  Ga.  654,  78  S.  E.  30.  The  measure  of  damages  for  the  breach 
of  such  a  contract  is  the  value  of  the  service  performed,  with  interest,  not  the 
value  of  the  share  of  the  promisor's  estate  which  would  have  been  inherited  by 
the  child,  had  the  contract  been  performed.  Sandham  v.  Grounds,  94  Fed.  83. 
Where  the  consideration  executed  on  the  part  of  the  child  consists  of  services, 
companionship,  and  a  change  of  domestic  relations,  its  value  cannot  be  ade- 
quately compensated  in  damages.  Crawford  v.  Wilson,  supra.  The  court,  re- 
garding that  as  done  which  ought  to  have  been  done,  in  decreeing  that  the 
child,  and  therefore  its  heir,  was  entitled  to  the  fruits  of  legal  adoption,  is  in 
accord  with  the  great  weight  of  authority.  Thomas  v.  Malone,  supra;  Chehak 
V.  Battles,  133  Iowa,  107,  no  N.  W.  330.  But  see  contra,  Davis  v.  Jones'  Adm'r, 
94  Ky.  320,  22  S.  W.  331. 

Adverse  Possession  —  Tax  Liens  —  Whether  Continuity  of  Posses- 
sion Affected  by.  —  In  an  action  of  ejectment  the  plaintiff  based  his  claim 
in  part  upon  a  tax  deed  from  the  state  which  had  purchased  the  land  for  the 
delinquent  taxes  of  X.  The  defendant  claimed  under  an  adverse  possession, 
which  was  running  when  the  tax  lien  attached,  but  which  had  not  ripened  into 
title.  The  statutory  period  had  run  at  the  time  of  the  purchase  by  the  state. 
Held,  the  tax  deed  was  invalid  because  the  tax  lien  was  extinguished  by  ad- 
verse possession.    West  Virginia  &•  Virginia  Coal  Co.  v.  Charles,  254  Fed.  379. 

For  a  discussion  of  this  case,  see  Notes,  page  844. 

Bankruptcy  —  Adjudication  —  Insolvency  — Res  Judicata.  —  A  trus- 
tee in  bankruptcy  sued  to  recover  a  preference  and  offered  as  evidence  of  the 
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debtor's  insolvency  at  the  time  of  the  preference  the  petition  and  adjudication 
in  involuntary  bankruptcy.  The  petition  alleged  that  the  defendant  had  re- 
ceived a  preference,  and  the  adjudication  found  that  the  bankrupt  had  been  in- 
solvent for  four  months  preceding  the  filing  of  the  petition.  The  defendant  did 
not  appear  in  the  bankruptcy  proceedings.  The  trial  court  ruled  this  evidence 
conclusive  on  the  grounds  that  the  proceedings  were  in  a  sense  in  rem  and  that 
aU  creditors  were  parties.  Held,  that  the  evidence  is  not  conclusive  against  the 
defendant.  Gratiot  State  Bank  v.  Johnson,  U.  S.  Supreme  Court,  October  Term, 
1918,  No.  148. 

It  is  held  that  an  adjudication,  being  in  rem,  determines  the  debtor's  status 
as  a  bankrupt  against  everybody.  Michaels  v.  Post,  21  Wall.  (U.  S.)  398,  428; 
New  Lamp  Chimney  Co.  v.  Ansonia  Brass  &"  Copper  Co.,  91  U.  S.  656.  The 
question  of  what  other  determinations,  if  any,  will  be  resjiidicata  has  given  rise 
to  difference  of  opinion.  See  i  Remington,  Bankruptcy,  2  ed.,  §§  444,  445. 
Thus,  a  finding  of  insolvency  has  been  held  conclusive  because  it  is  in  rem  and 
because  creditors  are  parties  since  they  may  appear  under  sections  18  i  and  59/ 
of  the  Bankruptcy  Act.  (Act  of  July  i,  1898,  c.  541,  §§  186,  59/,  30  Stat. 
544.  Act  of  February  5,  1903,  c.  487,  §  6,  32  Stat.  797,  798.)  Cook  v. 
Robinson,  114  C.'C.  A.  505, 194  Fed.  785;  In  re  American  Brewing  Co.,  50C.  C.  A. 
517,  112  Fed.  752.  Cf.  Sheppard-Strassheim  Co.  v.  Black,  128  C.  C.  A.  147, 151, 
211  Fed.  643,  647.  Contra,  In  re  McCrum,  130  C.  C.  A.  555,  214  Fed.  207; 
Silvey  b"  Co.  v.  Tift,  123  Ga.  804,  51  S.  E.  743.  See  Hansen  v.  Williams,  213 
U.  S.  453,  455.  Parties  in  interest  are  considered  creditors  and  are  therefore 
allowed  to  appear.  Jackson  v.  Wauchula  Mfg.  &  Timber  Co.,  144  C.  C.  A.  551, 
230  Fed.  409;  In  re  Everybody's  Store,  125  C.  C.  A.  290,  207  Fed.  752.  Cf.  In  re 
Eureka  Anthracite  Coal  Co.,  197  Fed.  216.  See  17  Harv.  L.  Rev.  131.  And 
such  parties  might  similarly  have  been  held  bound.  The  principal  case  ends 
this  confusion  and  establishes  that  only  the  condition  of  bankruptcy  is,  by  the 
adjudication,  binding  on  those  not  actually  parties.  This  is  the  correct  view, 
for  the  adjudication  creates  only  the  condition  it  decrees.  Furthermore,  section 
59/  merely  provides  for  validating  the  petition.  In  re  Mackey,  no  Fed.  355. 
See  23  Harv.  L.  Rev.  479.  Section  18^  merely  provides,  as  is  pointed  out  in 
the  principal  case,  that  the  creditors  may,  if  they  choose,  protect  themselves. 
Whether  a  finding  is  admissible  in  evidence,  however,  has  been  left  open.  It  is 
submitted  that  it  is  not  admissible,  since  a  judgment,  except  so  far  as  it  may  be 
in  rem,  affects  only  the  parties  or  their  privities.  Lewis  v.  Sloan,  68  N.  C.  557; 
Silvey  &°  Co.  v.  Tift,  supra. 

Bills  and  Notes  —  Purchaser  for  Value  without  Notice  —  Rights 
of  a  Payee  against  an  Irregular  Indorser.  —  The  defendant  indorsed  an 
incomplete  note  for  the  accommodation  of  the  maker,  which  was  later  im- 
properly filled  in  by  the  latter  and  transferred  to  the  plaintiff,  the  payee. 
The  note  was  dishonored  at  maturity  and  the  plaintiff  sues  the  defendant  as 
indorser.    Held,  that  he  may  recover.    Johnston  v.  Knipe,  105  Atl.  705  (Pa.). 

Under  the  Bills  of  Exchange  Act,  a  payee  is  not  a  holder  in  due  course. 
Herdman  v.  Wheeler,  [1902]  i  K.  B.  361.  See  Brannan,  Neg.  Inst.  Law, 
§  14  (c).  In  a  later  case,  however,  the  English  court  allowed  recovery  by  a 
payee  on  the  theory  that  the  maker  was  estopped  from  setting  up  that  a 
third  party  had  filled  up  the  blanks  in  excess  of  his  authority.  Lloyd's  Bank 
V.  Cooke,  [1907]  I  K.  B.  794.  The  theory  of  estoppel  does  not  extend  to  the 
case  where  the  blanks  were  filled  in  without  awy  authority  from  the  maker. 
Smith  V.  Prosser,  [1907]  2  K.  B.  735.  Under  the  Negotiable  Instruments 
Law,  a  payee  has  also  been  held  not  a  holder  in  due  course.  Vander  Ploeg  v. 
Van  Zuuk,  135  Iowa,  350,  112  N.  W.  807.  But  the  New  York  and  Massa- 
chusetts courts  have  declined  to  follow  the  latter  decision,  giving  "negotia- 
tion" a  broader  interpretation  than  is  warranted  by  a  literal  construction  of 
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the  act.  Boston  Steel  &•  Iron  Co.  v.  Steuer,  183  Mass.  140,  66  N.  E.  646; 
Brown  v.  Rowd,n,  91  N.  Y.  Misc.  220, 154  N.  Y.  Supp.  1098.  Strangely,  how- 
ever, the  New  York  court  has  held  that  transference  by  a  thief  is  not  such  a 
"negotiation"  as  wiU  constitute  a  payee  a  holder  in  due  course.  Empire 
Trust  Co.  V.  Manhattan  Co.,  97  Misc.  694,  162  N.  Y.  Supp.  629.  See  30  Harv. 
L.  Rev.  515.  The  question  arises  for  the  first  time  in  Pennsylvania,  and  the 
court  also  repudiates  the  Iowa  decision.  The  fact  that  the  defendant  was  an 
irregular  indorser  and  not  the  maker,  as  was  true  in  all  the  preceding  cases, 
can  create  no  basis  for  any  substantial  distinction.  See  also  Thorp  v.  White, 
188  Mass.  T,2,2„  74  N.  E.  592;  Liberty  Trust  Co.  v.  Tilton,  217  Mass.  462,  105 
N.  E.  605. 

Carriers  —  Duty  to  Transport  —  Liability  of  Carrier  for  Act  of 
Foreign  Agent  in  Accordance  with  Foreign  Law.  —  The  defendant,  a 
common  carrier  running  freight  steamers  between  the  United  States  and 
Shanghai,  China,  employed  as  agent  in  Shanghai  a  British  firm,  which  was, 
by  English  law,  forbidden  to  deal  with  parties  on  the  British  "black  list." 
In  1 916  the  plaintiff,  an  American  citizen,  agent  for  German  subjects  and  there- 
fore on  the  "black  list,"  tendered  goods  for  carriage  to  the  defendant's  agent. 
In  accordance  with  his  legal  duty,  the  latter  refused  to  accept  them  for  trans- 
portation. The  plaintiff  brought  an  action  to  recover  for  this  refusal.  Held, 
that  the  defendant  is  liable.    Swayne  v.  Hoyt,  255  Fed.  71. 

One  of  the  duties  of  a  common  carrier  is  to  receive  for  carriage,  subject  to 
reasonable  Umitations,  any  goods  offered  it,  the  nature  of  which  corresponds 
to  those  which  it  professes  to  carry.  ///.  Cent.  R.  R.  Co.  v.  Frankenberg,  54 
111.  88.  Accordingly,  the  refusal  to  serve  the  plaintiff,  unless  justified,  ren- 
dered the  defendant  liable.  A  common  carrier  must  serve  without  discrimi- 
nation every  member  of  the  class  it  professes  to  serve.  Pittsburg,  etc.  Ry. 
Co.  V.  Morton,  61  Ind.  539;  Brown  v.  Memphis  6*  C.  Ry.  Co.,  5  Fed.  499.  See 
Wyman,  Public  Service  Corporations,  §  344.  Refusal  to  serve  must  be 
based  on  the  possibility  of  performing  the  service,  not  on  the  character  of  the 
shipper.  See  Wyman,  Public  Service  Corporations,  §  550.  The  mere  re- 
fusal of  a  carrier's  employees  to  serve  does  not  reUeve  the  carrier  of  liability. 
Seasongood,  etc.  Co.  v.  Tennessee,  etc.  Transp.  Co.,  21  Ky.  L.  Rep.  1142,  54 
S.  W.  193.  On  the  other  hand,  subserviency  to  governmental  authority  is  a 
defense.  Palmer  v.  Lorrillard,  16  Johns.  348;  Phelps  v.  ///.  Cent.  R.  R.  Co., 
94  lU.  548.  In  the  principal  case,  however,  the  law  bound  the  agent  alone 
and  not  the  defendant  principal.  It  is  submitted  that  the  defendant's  duty 
to  render  reasonable  service  to  the  public  required  the  maintenance  of  a  com- 
petent agent.  It  was  reasonable  to  expect  the  situation  which  arose,  and  the 
defendant  should  have  provided  for  it.  St.  Louis,  etc.  Ry.  Co.  v.  State,  85  Ark. 
311,  107  S.  W.  1180.    Hence  the  incompetency  of  the  agent  was  no  excuse. 

Constitutional  Law  —  Due  Process  —  Police  Power  —  Limitation 
of  Fees  of  Employment  Agencies.  —  An  ordinance  limited  fees  of  employ- 
ment agents  to  five  per  cent  of  the  first  month's  wages  and  board.  An  employ- 
ment agent  charged  a  larger  fee  for  furnishing  a  clerical  position,  and  was  con- 
victed of  violating  the  ordinance.  Held,  that  the  conviction  be  reversed.  Wil- 
son V.  City  &•  County  of  Denver,  178  Pac.  17  (Colo.). 

For  the  protection  of  the  public  welfare  private  employment  agencies  are 
subject  to  regulation  under  the  police  power.  Brazee  v.  Michigan,  183  Mich. 
259,  149  N.  W.  1053;  Brazee  v.  Michigan,  241  U.  S.  340;  Price  v.  People,  193 
lU.  114,  61  N.  E.  844.  Legislation  under  this  power  will  be  overthrown  only 
when  utterly  unreasonable.  Rast  v.  Denman,  240  U.  S.  342,  357.  See  32  Harv. 
L.  Rev.  173.  A  prohibition  of  fees  has  been  held  unreasonable.  Adams  v. 
Tanner,  244  U.  S.  590.    See  31  Harv.  L.  Rev.  490.    And  the  same  has  been 
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held  in  regard  to  a  limited  maximum  fee,  because  it  regulated  a  harmless  busi- 
ness. Ex  parte  Dickey,  144  Cal.  234,  77  Pac.  924.  Cf.  City  of  Spokane  v.  Macho, 
51  Wash.  322,  98  Pac.  755.  The  principal  case,  however,  recognizes  the  inci- 
dental evil  of  the  business,  exorbitant  rates  charged  to  the  necessitous,  but 
holds  that  laborers  need  protection  while  clerical  and  technical  appUcants  do 
not.  Accordingly  the  court,  in  order  to  render  the  ordinance  constitutional, 
construes  "wages"  to  include  only  the  former.  Grenada  County  v.  Brogden,  112 
U.  S.  261;  Chesebrough  v.  City  &°  County  of  San  Francisco,  153  Cal.  559,  96  Pac. 
288.  The  term  "wages"  has  received  various  constructions.  See  Bovard  v. 
K.  C,  Ft.  S.  &-  M.  Ry.  Co.,  83  Mo.  App.  498,  501;  /«  re  Stryker,  158  N.  Y.  526, 
528,  53  N.  E.  525;  South  b"  North  Alabama  Railway  v.  Falkner,  49  Ala.  115,  118. 
But  each  case  should  depend  on  its  own  subject  matter  and  object.  Gordon  v. 
Jennings,  9  Q.  B.  D.  45,  46.  And  it  is  submitted  that  the  ordinance  in  the 
principal  case  applies  to  all  and  is  constitutional.  It  is,  and  was  intended  as, 
a  regulation  similar  to  usury  laws  to  protect  the  necessitous,  regardless  of  their 
employment.  It  seems  that  "wages  and  board"  was  used  merely  to  afford  a 
basis  for  computing  the  fee  chargeable.  See,  dissenting  opinions.  Ex  parte 
Dickey,  144  Cal.  234,  242,  77  Pac.  324,  ^27;  Adams  v.  Tanner,  244  U.  S.  590,  597. 

Constitutional  Law  —  Powers  of  Legislature:  Taxation  —  Police 
Power  —  Encroachment  Thereon.  —  Section  2  of  the  Harrison  Anti-Nar- 
cotic Act  provides  certain  regulations  and  restrictions  governing  the  sale, 
dispensing  and  distribution  of  opium  and  its  derivatives.  The  Circuit  Court 
of  Appeals  held  the  provisions  unconstitutional  as  an  invasion  of  the  police 
power  reserved  to  the  states.  On  error  to  the  Supreme  Court,  held,  that  the 
provisions  were  valid.  United  States  v.  Doremus,  U.  S.  Sup.  Ct.,  Oct.  Term, 
1918,  No.  367. 

For  a  discussion  of  this  case,  see  Notes,  page  846. 

Contempt  of  Court  —  Constructive  Contempt  —  Public  Assault  on 
Alleged  Informer.  —  The  defendant,  in  violation  of  an  injunction,  removed 
liquor  from  his  saloon.  Pending  an  application  against  him  to  punish  for  con- 
tempt, the  defendant  publicly  but  outside  the  presence  of  the  court  assaulted 
and  battered  a  person  supposed  by  him  to  have  given  the  information  as  to 
removal  of  the  liquor.  In  fact,  the  defendant  was  mistaken  in  the  identity  of 
his  victim.  Held,  that  the  defendant  is  guilty  of  contempt  of  court.  In  re  Hand, 
105  Atl.  594  (N.J.). 

In  general,  any  conduct  which  obstructs  the  due  administration  of  justice 
constitutes  contempt  of  court.  See  Adams  v.  Gardner,  176  Ky.  252,  257,  195 
S.  W.  412,  414;  Ex  parte  Clark,  208  Mo.  121,  145,  106  S.  W.  990,  996;  Oswald, 
Contempt  of  Court,  3  ed.,  6.  Thus  it  is  contempt  to  procure  one  already 
subpoenaed  as  a  witness  to  absent  himself  from  the  trial.  Commonwealth  v. 
Reynolds,  80  Mass.  87.  See  State  v.  Moore,  146  N.  C.  653,  61  S.  E.  463;  2 
Bishop,  Criminal  Law,  8  ed.,  §  258.  Nor  would  the  fact  that  the  subpoena 
had  not  yet  been  served  make  such  acts  any  less  an  obstruction  of  justice. 
Rex  V.  Carroll  (1913),  Vict.  L.  R.  380.  See  2  Wharton,  Criminal  Law,  7 
ed.,  §  2287;  27  Harv.  L.  Rev.  166.  Even  the  use  of  threatening  language 
toward  an  intended  witness  for  the  purpose  of  intimidating  him  in  giving  his 
evidence  is  a  contempt  of  court.  Shaw  v.  Shaw,  8  Jur.  (n.  s.)  141.  See  Rex  v. 
Ch-ay,  23  N.  Z.  L.  R.  52  C.  A.  A  fortiori  an  assault  and  battery  upon  a  witness 
to  influence  his  testimony  in  a  future  trial  constitutes  a  contempt.  Brannan  v. 
Commonwealth,  162  Ky.  350,  172  S.  W.  703.  See  32  Harv.  L.  Rev.  174.  The 
principal  case,  in  holding  as  a  contempt  an  act  of  this  nature  done  outside 
the  presence  of  the  court,  the  battery  being  committed  upon  one  who  is  not  a 
witness,  goes  beyond  the  prevailing  authorities.  The  policy  of  the  law,  it  ap- 
pears, is  to  confine  the  doctrine  of  constructive  contempt  to  cases  falling  within 
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the  established  rules.  Haskett  v.  State,  51  Ind.  176.  Since,  however,  the  assault 
here  operated  as  a  warning  to  others  that  anyone  testifying  against  the  defend- 
ant was  in  danger  of  suffering  the  same  consequences,  it  would  seem  that  the 
free  course  of  justice  was  thereby  obstructed  sufficiently  to  constitute  a  con- 
tempt of  court.  See  Beale,  "Contempt  of  Court,  Criminal  and  Civil,"  21 
Harv.  L.  Rev.  161. 

Evidence  —  Documents  —  Rejection  of  a  Memorandum  Procured  by 
Fraud.  —  In  defense  to  an  action  for  breach  of  oral  warranty,  the  defendant 
pleaded  that  the  contract  had  been  reduced  to  writing,  and  gave  in  evidence  a 
written  memorandum  which  apparently  restricted  the  alleged  warranty  so  as 
to  defeat  the  plaintiff's  recovery.  The  plaintiff  proved  that  his  signature  to  the 
memorandum  had  been  procured  by  a  fraudulent  misrepresentation  as  to  its 
contents,  and  the  lower  court  did  not  admit  the  writing.  Held,  that  the  memo- 
randum was  properly  excluded.  Whipple  v.  Brown  Bros.  Co.,  121  N.  E.  748 
(N.  Y.). 

If  a  specialty  fails  to  express  the  true  intention  of  the  parties  on  account  of 
mistake,  clerical  error,  or  fraud,  equity  may  reform  it.  Pickens  v.  Pickens,  72 
W.  Va.  50,  77  S.  E.  365;  Kinman  v.  Hill,  156  N.  W.  168  (Iowa) ;  Jones  v.  John- 
ston, 193  Ala.  265,  69  So.  427.  In  such  cases  equity  merely  makes  it  possible  for 
the  parties  to  perform  the  contract  actually  made.  See  4  Pomeroy,  Equity 
Jurisprudence,  §§  1375-76.  In  determining  whether  there  is  a  contract  the 
law  now  regards,  not  the  hidden  intentions,  but  the  inferences  that  one  party 
reasonably  draws  from  the  words  and  acts  of  the  other.  Stoddard  v.  Ham,  129 
Mass.  2)^y,  Williams  v.  Burdick  6*  Co.,  63  Ore.  41,  126  Pac.  603.  If  a  written 
memorandum  of  a  sale  does  not  express  the  true  intention  of  the  parties  on  ac- 
count of  the  fraud  of  one  of  the  bargainors,  the  writing  is  not  evidence  of  a 
contract  either  on  the  old  theory  of  a  meeting  of  minds  or  the  modem  theory  of 
expressed  mutual  assent.  Shea's  Appeal,  121  Pa.  302,  15  Atl.  629;  Shores- 
Mueller  Co.  V.  Lonning,  159  Iowa,  95,  140  N.  W.  197.  In  the  principal  case, 
therefore,  the  memorandum  procured  by  fraud  was  properly  rejected.  It  seems 
that  if  the  plaintiff,  although  wishing  to  postpone  action  on  the  contract,  had 
desired  to  have  the  memorandum  so  modified  as  to  avoid  future  prejudice, 
he  could  have  had  it  reformed  in  equity  on  a  biU  quia  timet.  See  Brown  v. 
Statter,  206  Mass.  119,  122,  92  N.  E.  78,  79. 

Illegal  Contracts  —  Contracts  against  Public  Policy  —  Agreement 
OF  Officer  of  a  Corporation  to  Procure  a  Contract  from  the  Corpora- 
tion. —  The  defendant  agreed  to  form  a  corporation  of  which  he  should  be  a 
director  and  to  procure  a  contract  whereby  all  the  goods  of  the  corporation 
were  to  be  bought  from  the  plaintiff  at  a  price  named  by  him  and  to  be  sold  at 
prices  fixed  by  him.  The  corporation  was  organized  with  the  defendant  as 
director,  but  he  failed  to  procure  the  contract  from  the  corporation.  The  plain- 
tiff then  brought  action  for  the  breach  of  the  original  agreement.  Held,  that 
the  agreement  is  illegal.    Rosenthal  v.  Light,  173  N.  Y.  Supp.  743. 

The  general  principle  is  well  established  that  a  contract  by  the  directors  or 
stockholders  of  a  corporation  which  tends  to  influence  their  action  to  the  preju- 
dice of  the  corporation,  its  creditors,  or  the  other  stockholders  is  illegal.  Such 
contracts  usually  consist  of  promises  of  employment  by  the  corporation  to 
incorporators  or  purchasers  of  stock.  West  v.  Camden,  135  U.  S.  507;  Guern- 
sey V.  Cook,  120  Mass.  501.  This  rule  has  been  relaxed  somewhat  in  cases 
where  the  parties  to  the  contract  were  the  only  ones  interested  in  the  corpora- 
tion or  where  all  those  interested  have  consented,  and  it  does  not  appear  that 
the  performance  of  the  contract  will  lead  to  a  breach  of  the  duties  owed  the 
corporation.  Dru^klieb  v.  Harris,  209  N.  Y.  211,  102  N.  E.  599;  Kantder  v. 
Bensinger,  214  111.  589,  73  N.  E.  874.    See  Fabre  v.  O'Donohue,  173  N.  Y.  Supp. 
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472.  Cf.  Woodruff  v.  Wentworth,  133  Mass.  309,  314.  The  principal  case  is  a 
further  appHcation  of  the  general  rule.  In  addition  to  there  being  stockholders 
unaware  of  the  contract,  it  is  manifest  that  the  agreement  by  the  corporation 
would  not  inure  to  its  advantage.  The  corporation  is  to  be  made  a  mere  selling 
agency  subject  to  the  wiU  of  the  plaintiff,  who  is  to  reap  the  profits. 

Injunctions  —  Acts  Restrained  —  Injunction  Against  Holding  Elec- 
tion ON  Unconstitutional  Amendment.  —  Plaintiff  sued  to  enjoin  the  sub- 
mission to  popular  vote  of  a  proposed  state  constitutional  amendment  alleged 
to  be  in  conflict  with  the  Constitution  of  the  United  States.  Held,  that  an  in- 
junction should  not  be  granted.    Weinland  v.  Fulton,  121  N.  E.  816  (Ohio). 

If  plaintiff  sued  as  an  elector  or]  citizen  the  court  would  refuse  an  injunction 
on  the  ground  that  equity  does  not  protect  political  rights.  'Fletcher  v.  Tuttle, 
151  111.  41,  37  N.  E.  683.  Equity  wiU  protect  a  taxpayer,  however,  from  misuse 
of  public  funds.  Crampton  v.  Zabriskie,  loi  U.  S.  601.  In  a  few  states  a  tax- 
payer may  enjoin  the  holding  of  an  election  where  the  statute  or  ordinance  under 
which  it  was  called  is  tdtra  vires.  De  Kalb  County  v.  Atlanta,  132  Ga.  727,  65 
S.  E.  72;  Solomon  v.  Fleming,  34  Neb.  40,  51  N.  W.  304;  Cascaden  v.  Waterloo, 
106  Iowa,  673,  77  N.  W.  333.  See  Layton  v.  Monroe,  50  La.  Ann.  121,  23  So.  99. 
But  the  weight  of  authority  is  against  this.  Pfeifer  v.  Graves,  88  Ohio  St.  473, 
104  N.  E.  529;  Duggan  v.  Emporia,  84  Kan.  429,  114  Pac.  235;  Dubuisson  v. 
Election  Supers.,  123  La.  443,  49  So.  15;  McAlester  v.  Millwee,  31  Okla.  620,  122 
Pac.  173.  Some  courts  say  a  taxpayer's  interest  is  too  remote  and  conjectural. 
Duggan  V.  Emporia,  supra.  Others  lay  down  the  general  rule  that  equity  will 
never  interfere  with  elections.  Copeland  v.  Olsmith,  124  Pac.  2)i  (Okla.),  And 
where  an  election  on  an  initiated  measure  was  sought  to  be  enjoined  on  the 
ground  that  the  petitions  calling  the  election  were  not  regular,  the  court  said 
an  injunction  would  be  an  interference  with  the  legislative  department  of  the 
government.  Pfeifer  v.  Graves,  supra.  The  principal  case  differs  from  any  of 
the  above  in  that  the  authority  for  holding  the  election  is  perfectly  valid,  the 
alleged  unconstitutionality  being  in  the  subject  matter.  The  interference  with 
legislative  processes  would  therefore  be  much  plainer  than  in  the  Pfeifer  case. 
Hence  even  if  plaintiff  was  a  taxpayer  and  the  election  was  a  special  one,  neither 
of  which  appears  in  the  report,  the  decision  seems  absolutely  sound. 

Injunctions  —  Acts  Restrained  —  Injunction  of  Strikes  in  War 
Time.  —  The  defendants  were  instigating  and  conducting  strikes  in  plaintiff's 
shoe  factory.  The  strikes  were  accompanied  by  unlawful  violence.  The 
plaintiff  was  engaged  in  manufacturing  military  supplies  for  the  United  States 
government.  Plaintiff  sought  an  injunction.  Held,  that  "all  strikes  for  any 
cause  whatever  be  enjoined  for  the  duration  of  the  war."  Rosenwasser  Bros. 
V.  Pepper,  172  N.  Y.  Supp.  310. 

For  a  discussion  of  this  case,  see  Notes,  page  837. 

Insurance  —  Marine  Insurance  —  "Hostilities,"  Meaning  in  F.  C. 
and  S.  Clause.  —  The  plaintiff  reinsured  a  cargo  with  the  defendant  under  a 
policy  containing  the  usual  f .  c.  and  s.  clause,  the  relevant  words  of  which  were, 
"warranted  free  from  all  consequences  of  hostilities  or  warlike  operations." 
The  cargo  was  damaged  by  the  explosion  of  a  bomb  placed  in  the  vessel  while 
in  a  South  American  port  by  a  German.  No  authorization  or  ratification  of  this 
act  by  the  German  government  was  shown.  The  plaintiff  sued  on  the  policy. 
Held,  that  he  could  not  recover. — Atlantic  Mutual  Insurance  Co.  v.  King, 
35  T.  L.  R.  164. 

The  court  states  correctly  that  the  reinsurer  has  the  burden  of  proving  that 
the  loss  falls  within  the  warranty.  Munro,  Brice  b°  Co.  v.  War  Risks  Associ- 
ation, [1918]  2  K.  B.  78.    See  Compania  Maritima  of  Barcelona  v.  Wishart,  34 
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T.  L.  R.  251.  The  court  further  recognizes  the  principle  that  this  warranty- 
does  not  cover  the  acts  of  a  private  individual  acting  on  his  own  initiative. 
If  the  warranty  covers  only  the  acts  of  agents  of  sovereign  powers,  the  decision 
is  wrong  on  primordial  doctrines  of  agency.  But  the  court  holds  that  it  in- 
cludes acts  done  by  a  man  when,  "knowing  that  the  settled  and  concerted 
policy  of  his  goverimient  is  to  avail  itself  of  the  efforts  of  all  its  subjects  to 
destroy  enemy  life  and  property  as  occasion  offers,  he  uses  such  opportunity 
as  presents  itself  in  furtherance  of  that  policy."  Though  this  is  not  construing 
the  policy  against  the  underwriter,  the  result  reached  might  weU  be  the  intent 
of  the  parties.  This  clause  has  always  been  construed  liberally.  Cf.  Sloomvaart 
Maatschappij  Sophie  H.  v.  Merchants'  Marine  Insurance  Co.,  Ltd.,  [191 8] 
Weekly  Notes,  322;  Henry  &*  MacGregor,  Ltd.,  v.  Marten,  [1918]  Weekly  Notes, 
224;  William  France,  Fenwick  6°  Co.  Ltd.  v.  North  of  England  Protecting  Asso- 
ciation, [191 7]  2  K.  B.  522.    See  2  Arnould,  Marine  Insurance,  9  ed.,  §  905. 

Interstate  Commerce  —  Control  by  Congress  —  Hours  of  Service 
Act:  Application  to  Terminal  Company.  — The  Hours  of  Service  Act  ap- 
plies to  "any  common  carrier  or  carriers,  their  ofl&cers,  agents,  and  employees" 
engaged  in  interstate  commerce.  (34  Stat,  at  L.  141 5.)  The  defendant  operated 
a  union  freight  station  at  Brooklyn  under  contracts  with  ten  interstate  rail- 
roads, receiving  freight  at  their  termini  and  transporting  it  by  ferry  and  rail 
to  its  freight  houses,  and  receiving  likewise  freight  from  Brooklyn  shippers 
and  transporting  it  to  the  docks  of  the  several  railroads.  It  was  not  chartered 
as  a  common  carrier,  did  not  hold  itself  out  as  such,  and  filed  no  tariffs  with 
the  Interstate  Commerce  Commission.  Held,  that  the  Hours  of  Service  Act  ap- 
plies to  the  defendant.  United  States  v.  Brooklyn  Eastern  District  Terminal, 
U.  S.  Sup.  Ct.,  No.  155,  October  Term,  1918. 

The  decision  is  manifestly  correct.  The  act  would  have  applied  to  the 
carriers  themselves  in  performing  these  services;  the  defendant  is  the  agent 
of  the  carriers,  and  the  act  expressly  includes  agents.  It  has  long  been  settled 
that  the  fact  that  all  the  acts  done  by  a  company  are  within  one  state  does 
not  excuse  it  from  the  regulation  of  interstate  commerce.  United  States  v. 
Colorado  &*  Northwestern  Railroad  Co.,  157  Fed.  321.  See  21  Harv.  L.  Rev. 
447.  The  court,  however,  points  out  clearly  that  the  defendant  is  itself  a 
common  carrier,  that  the  nature  of  the  company  does  not  depend  upon  how 
it  was  chartered,  nor  upon  what  it  professes,  but  upon  what  it  does,  and  that 
the  services  of  the  defendant  were  of  a  kind  ordinarily  performed  by  a  com- 
mon carrier.  There  is  ample  authority  for  this  position.  United  States  v. 
Baltimore  6*  Ohio  Railroad  Co.,  231  U.  S.  274;  Union  Stockyards  Company  of 
Omaha  v.  United  States,  169  Fed.  404.  See  United  States  v.  Sioux  City  Stock- 
yards Co.,  162  Fed.  556.  Cf.  Tap  Line  Cases,  234  U.  S.  i.  The  Hours  of 
Service  Act  has  been  liberally  applied,  in  the  light  of  its  "humane  purpose." 
Topeka  &•  Santa  Fe  Railway  Co.  v.  United  States,  244  U.  S.  336. 

Interstate  Commerce  —  Control  by  States  —  Right  of  Interstate 
Natural  Gas  Company  Supplying  Gas  to  Local  Distributing  Companies 
TO  Enjoin  Enforcement  by  State  Commissions  of  Confiscatory  Rates 
TO  Consumers.  —  The  corporation  of  which  plaintiff  was  receiver  was  engaged 
in  producing  natural  gas,  chiefly  in  Oklahoma,  transporting  it  through  pipe- 
lines, and  selling  it  to  local  distributing  companies  in  Kansas  and  Missouri, 
receiving  a  percentage  of  their  gross  profits  as  its  return.  The  state  utilities 
commissions  of  Kansas  and  Missouri  fixed  rates  to  the  consumers  which  were 
so  low  that  the  return  to  plaintiff  would  be  wholly  inadequate,  and  plaintiff 
sued  to  enjoin  the  enforcement  of  these  rates  on  the  ground  that  they  consti- 
tuted a  burden  on  interstate  commerce.  Held,  that  no  injunction  should  be 
granted,  on  the  ground  that  the  distribution  by  the  local  companies  was  no 
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part  of  the  interstate  commerce  and  therefore  there  was  no  direct  burden  on  in- 
terstate commerce.  Public  Utilities  Commission  v.  Landon,  39  Sup.  Ct.  Rep.  268. 
The  proposition  that  the  interstate  transportation  ceases  on  deUvery  to  the 
local  companies  would  seem  untenable.  Cf.  Werner  Sawmill  Co.  v.  Kansas 
City  Southern  R.  Co.,  194  Mo.  App.  618,  186  S.  W.  1118,  and  Re  Pipe  Lines, 
24  I.  C.  C.  I.  Consequently  there  is  a  sufficiently  direct  burden  on  interstate 
commerce.  But  Kansas  had  a  right  under  its  police  power  to  regulate  the 
sale  of  natural  gas  within  its  borders,  and  the  fact  that  some  of  this  gas  hap- 
pened to  be  imported  from  Oklahoma  constituted  a  merely  incidental  inter- 
ference with  interstate  commerce.  Such  an  interference  will  not  invalidate 
state  regulation.  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  540;  Minnesota 
Rate  Cases,  230  U.  S.  352.  In  Missouri,  however,  all  but  an  inconsiderable 
percentage  of  the  natural  gas  consumed  is  imported  from  other  states.  Regu- 
lation by  the  Missouri  commission  therefore  hardly  appears  to  be  an  incidental 
burden,  and  the  decision  as  to  the  Missouri  rates  would  seem  at  least  doubtful. 

Legacies  —  Abatement  —  Deficiency  Due  to  Widow's  Election  borne 
Proportionally  by  Residuary  and  Specific  Legatees.  —  A  testator  left 
a  number  of  specific  legacies  and  the  residue  to  his  son.  The  widow  refused  to 
abide  by  the  provisions  of  the  will  and  chose  under  statute  to  take  what  she 
would  have  received  had  her  husband  died  intestate.  Held,  the  specific  and 
residuary  legacies  abate  pro  rata.  In  re  Davison's  Estate,  [1919]  i  Western 
Weekly  Rep.  497  (Saskatchewan). 

When  a  widow  is  put  to  an  election  to  take  either  under  or  against  her  hus- 
band's will,  and  she  elects  to  do  the  latter,  the  rest  of  the  estate  should  be  dis- 
tributed according  to  the  testator's  wishes  if  possible.  Dunlap  v.  McCloud, 
84  Ohio  St.  272,  95  N.  E.  774;  In  re  Grobe's  Estate,  loi  Neb.  786,  165  N.  W. 
252 ;  cf.  Fennell  v.  Fennell  80  Kan.  730, 106  Pac.  1038.  Contra,  Gordon  v.  Perry, 
98  Miss.  893,  54  So.  445.  Thus  the  renunciation  of  a  life  estate  in  a  trust  does 
not  deprive  the  remaindermen  of  their  interest,  but  they  are  allowed  to  enjoy 
their  estate  at  once  unless  such  acceleration  defeats  the  testator's  intention. 
In  re  Disston's  Estate,  257  Pa.  537,  loi  Atl.  804;  Smith  v.  Patch,  77  N.  H.  75, 
87  Atl.  252.  But  if  the  election  to  take  against  the  will  is  detrimental  to  the 
estate,  the  loss  is  primarily  to  be  borne  by  the  residuary  legatees.  Lewis  v. 
Sedgwick,  223  111.  213,  79  N.  E.  14;  Pittman  v.  Pittman,  81  Kan.  643,  107  Pac. 
225;  cf.Meek  V.  Trotter,  133  Tenn.  145, 180  S.  W.  176.  Contra,  Devecmon  v.  Kuy- 
kendall,  89  Md.  25,  42  Atl.  963.  And  if  it  is  possible  to  give  the  disappointed 
parties  partial  compensation  out  of  the  property  renovmced,  the  legatees  other 
than  those  of  the  residue  are  preferred.  Pace  v.  Pace,  271  111.  114,  no  N.  E. 
878;  Adams  v.  Legroo,  in  Me.  302,  89  Atl.  63.  The  court  in  the  principal  case, 
in  imposing  the  loss  proportionally  on  all  legatees  alike,  seems  to  overlook  the 
general  principle. 

Limitation  of  Action  —  Computation  of  Time  —  Inclusion  and  Ex- 
clusion OF  First  and  Last  Days.  —  By  a  deed  executed  on  April  14,  1902, 
the  defendant  granted  a  period  of  ten  years  in  which  to  cut  and  remove  timber 
from  his  land.  The  deed  also  provided  that  if  such  timber  were  not  removed 
at  the  expiration  of  the  ten  years  the  grantee  was  to  have  the  option  of  extend- 
ing the  period.  On  April  15,  1912,  April  14  having  fallen  on  Sunday,  the 
plaintiff,  a  mesne  grantee,  gave  notice  of  his  desire  to  extend.  Held,  that  the 
option  was  exercised  in  time.     United  Timber  Co.  v.  Bivins,  253  Fed.  968. 

As  a  general  rule,  in  the  computation  of  time  from  a  date  or  an  event,  the 
first  day  is  excluded  and  the  last  included.  Blake  v.  Crowninshield,  9  N.  H. 
304;  Seward  v.  Hayden,  150  Mass.  158,  22  N.  E.  629;  McCulloch  v.  Hopper, 
47  N.  J.  L.  189.  Some  courts  hold,  however,  adopting  an  old  common-law 
distinction,  that  where  the  period  is  to  be  reckoned  from  an  event,  as  distin- 
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guished  from  a  date,  both  days  are  to  be  included.  Bellasis  v.  Hester,  i  Ld. 
Raym.  280;  Chiles  v.  Smith,  52  Ky.  460;  Leavenworth  Coal  Co.  v.  Barber,  47 
Kan.  29,  27  Pac.  114.  On  the  other  hand,  to  prevent  hardship  or  forfeiture, 
the  general  rule  has  often  been  discarded,  the  first  and  last  days  being  in- 
cluded or  excluded  as  the  case  required.  Lester  v.  Garland,  15  Ves.  248;  Pugh 
V.  Duke  of  Leeds,  Cowp.  714;  Price  v.  Whitman,  8  Cal.  417;  Taylor  v.  Brown, 
5  Dak.  335,  40  N.  W.  525.  The  law  is  even  more  uncertain  when  the  last  day 
falls  on  Sunday.  With  respect  to  contracts  the  Sunday  is  generally  excluded, 
and  performance  may  properly  occur  on  Monday.  Campbell  v.  Life  Assurance 
Society,  41  Bosw.  299;  Hammond  v.  Life  Ins.  Co.,  10  Gray  (Mass.)  306;  Everett 
V.  Stewart,  2  Conn.  69.  But  in  the  computation  of  statutory  periods  there 
can  be  no  extension  of  time.  Alderman  v.  Phelps,  15  Mass.  225;  Patrick  v. 
Faulke,  45  Mo.  312;  Harrison  v.  Sager,  27  Mich.  476.  Contra,  West  v.  West, 
20  R.  I.  464,  40  Atl.  6.  Statutes  providing  for  the  exclusion  of  Sunday  have 
changed  the  latter  rule  in  many  jurisdictions.  U.  S.  Rev.  Stat.,  §  5013;  N.  Y. 
Code  Civ.  Proc,  §  788;  Kv.  Civ.  Code  Prac,  §  681.  But  curiously,  these 
statutes  have  been  considered  as  requiring  performance  on  Saturday  instead 
of  permitting  an  extension  until  the  following  Monday,  Frankfort  v.  Farmers^ 
Bank,  20  Ky.  L.  1635,  49  S.  W.  811;  AllcJi  v.  Elliott,  67  Ala.  432.  Again,  it 
has  been  held  that  these  statutes  have  no  application  where  the  period  in 
question  covers  a  number  of  years.  Williams  v.  Lane,  87  Wis.  152,  58  N.  W. 
77;  Haley  v.  Young,  144  Mass.  364.  The  many  fine-spun  distinctions  drawn 
by  the  courts  relative  to  this  question  seem  imjustifiable.  Computation  of 
time  is  a  matter  purely  of  technical  construction,  and  no  reason  appears  why 
a  definite  principle  should  not  be  formulated  to  apply  equally  to  aU  cases. 
The  rights  and  liabilities  of  parties  with  respect  to  a  matter  which  so  often 
leads  to  important  consequences  should  be  fixed  and  certain. 

Marriage  —  Validity  —  Marriage  by  Mail.  —  In  a  statutory  action 
to  recover  damages  for  death  caused  by  wrongful  act,  it  was  necessary  for  the 
plaintiff  to  show  that  she  was  the  widow  of  the  deceased.  The  deceased,  while 
residing  in  Minnesota,  had  sent  to  the  plaintiff,  who  was  living  in  Missouri,  a 
written  agreement  in  duplicate,  signed  by  him,  whereby  the  parties  under- 
took to  assume  from  that  date  henceforth  the  relation  of  husband  and  wife. 
The  woman  had  signed  the  papers  and  had  sent  one  back  to  the  man.  Held, 
that  this  constituted  a  valid  marriage.  Great  Northern  Ry.  Co.  v.  Johnson, 
254  Fed.  683  (Circ.  Ct.  App.). 

For  a  discussion  of  this  case,  see  Notes,  page  848. 

Municipal  Corporations  —  Licenses  —  Validity  of  Ordinances  Al- 
lowing Construction  of  Bridge  Over  Street  and  Vacating  Street.  — 
The  city  council  by  ordinance  authorized  the  defendant  refining  company  to 
build  a  bridge  across  a  public  street  connecting  its  syrup  house  with  its  can 
factory.  Later  the  council  passed  another  ordinance  vacating  that  portion  of 
the  street  within  the  limits  of  the  defendant's  property.  The  company  con- 
structed the  bridge  and  fenced  off  both  ends  of  the  street.  The  plaintiffs 
petition  to  have  the  street  reopened  and  the  bridge  and  fences  removed.  Held, 
that  the  petition  be  granted.  People  ex  rel.  Burton  v.  Corn  Products  Refining 
Co.,  121  N.  E.  574  (lU.). 

It  is  settled  that  a  municipality  holds  its  streets  in  trust  for  the  use  of  the 
public.  Wiehe  v.  Pein,  281  111.  130,  117  N.  E.  849;  Winter  Brothers  v.  Mays, 
170  Ky.  554,  186  S.  W.  127.  Without  express  legislative  authority  a  munici- 
pality may  not  grant  to  a  private  person  the  right  to  obstruct  that  use.  Royster 
Guana  Co.  v.  Lumber  Co.,  168  N.  C.  337,  84  S.  E.  346;  Porche  v.  Barrow,  134 
La.  1090,  64  So.  918.  See  2  Elliott,  Roads  and  Streets,  3  ed.,  §  836.  In 
holding  that  a  city  has  no  power  to  authorize  the  construction  of  a  bridge  over 
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a  public  street  solely  for  private  use,  the  court  in  the  principal  case  follows  the 
weight  of  authority.  Tilly  v.  Mitchell  6*  Lewis  Co.,  121  Wis.  i,  98  N.  W.  969; 
Bybee  v.  State,  94  Ind.  443.  But  see  Rothschild  6°  Co.  v.  Chicago,  227  111.  205, 
81  N.  E.  407.  See  also  3  Dillon,  Municipal  Corporations,  5  ed.,  §  1176. 
It  is  submitted,  however,  that  the  overhead  bridge  relieves  street  traffic  pro 
tanto  and  so  is  not  an  obstruction  but  is  rather  a  legitimate  highway  use. 
Leitchfield  Mercantile  Co.  v.  Commonwealth,  143  Ky.  163,  136  S.  W.  639;  Kellogg 
V.  Cincinnati  Traction  Co.,  80  Ohio  St.  331,  88  N.  E.  882.  As  regards  vacation 
of  streets,  power  to  authorize  the  same  is  customarily  vested  by  the  legislature 
in  some  municipal  body.  Lowden  v.  Starr,  171  Iowa,  528,  154  N.  W.  331; 
Curtiss  V.  Charlevoix  Golf  Ass'n,  178  Mich.  50,  144  N.  W.  818.  This  power, 
while  discretionary  with  public  officials,  cannot  be  exercised  arbitrarily.  See 
People  ex  rel.  Brooklyn  Cooperage  Co.  v.  Gokey,^  177  App.  Div.  61,  163  N.  Y. 
Supp.  693;  City  of  Goldfield  v.  Golden  Cycle  Mining  Co.,  60  Colo.  220,  152  Pac. 
896;  3  Abbott,  Municipal  Corporations,  §§939,  940.  Furthermore,  the 
vacation  of  a  street  must  be  primarily  for  public,  not  for  private  benefit. 
Sherwood  v.  City  of  Paierson,  88  N.  J.  L.  456,  94  Atl.  311.  See  Stevens  v.  City 
of  Dublin,  169  S.  W.  188  (Tex.  Civ.  App.);  Tiedeman,  Municipal  Corpora- 
tions, §  308.  In  the  principal  case  there  was  no  evidence  of  benefit  to  the 
public  through  vacation  of  the  street;  the  sole  benefit  accrued  to  the  refining 
company.  In  fact,  upon  passage  of  the  ordinance,  the  company  fenced  off 
the  street.  It  seems,  therefore,  that  the  court  properly  declared  this  ordinance 
void. 

Principal  and  Surety  —  Defenses  of"  Surety  —  Creditor's  Failure 
TO  Record  Mortgage.  —  The  defendant,  payee  of  a  note  secured  by  a  chattel 
mortgage,  indorsed  the  note  and  assigned  the  mortgage  to  the  plaintiff.  The 
mortgage  was  never  recorded.  Consequently,  the  maker's  trustee  in  bank- 
ruptcy took  the. chattel  free  of  the  mortgage  lien.  The  plaintiff  sued  the  de- 
fendant as  indorser  of  the  note.  Held,  that  he  is  discharged.  Auto  Brokerage 
Co.,  Inc.  V.  Morris  &  Smith  Auto  Co.,  Inc.,  174  N.  Y.  Supp.  188  (Sup.  Ct.). 

A  creditor  generally  owes  the  surety  no  duty  of  affirmative  action  against 
the  principal.  The  surety  has  no  defense  because  the  creditor's  mere  inactivity 
caused  a  loss  of  the  latter's  security,  as  by  failing  to  foreclose  a  mortgage  or 
suffering  a  judgment  lien  to  expire.  Sheldon  v.  Williams,  11  Neb.  272;  Kindles 
Appeal,  102  Pa.  441,  This  is  because  the  surety  can  himself  pay  the  debt  and 
preserve  the  security.  But  where  the  creditor  fails  to  do  something  which  is 
peculiarly  in  his  power  to  do,  as  recording  a  mortgage  or  other  security,  the 
surety  should  be  discharged.  Bennett  v.  Taylor,  43  Tex.  Civ.  App.  30,  93  S.  W. 
704;  Sullivan  v.  State,  59  Ark.  47,  26  S.  W.  194;  Burr  v.  Boyer,  2  Neb.  265. 
Contra,  Philbrooks  v.  McEwen,  29  Ind.  347 ;  Westchester  Mortgage  Co.  v.  Mcln- 
tire,  174  N.  Y.  App.  Div.  525.  In  the  present  case,  however,  it  does  not  appear 
that  the  defendant  indorsed  for  the  maker's  accommodation.  If  his  indorse- 
ment to  the  plaintiff  was  an  independent  transaction,  then  the  indorser  could 
have  recorded  the  mortgage  while  in  his  hands.  He  is,  then,  as  blamable  as 
the  plaintiff,  and  should  not  be  discharged. 

Wills  —  Construction  —  Gift  to  a  Class.  —  A  will  read,  "I  give  the 
residue  of  my  estate  to  my  late  husband's  nephews  and  nieces,  as  follows:  to 
A,  B,  C,  D,  and  E,  to  be  equally  divided  between  them,  share  and  share  alike." 
Three  of  these  legatees  predeceased  the  testatrix.  Held,  that  their  shares 
should  go  intestate.    In  re  Deming's  Will,  174  N.  Y.  Supp.  172. 

In  the  construction  of  wills  there  is  a  general  presumption  against  intestacy. 
Meiners  v.  Meiners,  179  Mo.  614,  78  S.  W.  795.  This  is  especially  true  where 
there  is  a  residuary  clause,  because  it  shows  the  testator  meant  to  dispose  of 
all  his  property  by  will.    Welsh  v.  Gist,  loi  Md.  606,  61  Atl.  665.    Neverthe- 
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less,  it  is  well  settled  that  a  lapsed  part  of  the  residuary  estate  will  not  go  to 
the  other  residuary  legatees,  but  to  the  next  of  kin.  Canfield  v.  Canfield,  62 
N.  J.  Eq.  578,  50  Atl.  471.  If,  however,  the  gift  is  to  a  class,  on  the  death  of 
one,  the  survivors  take  the  whole.  Dresel  v.  King,  198  Mass.  546,  85  N.  E. 
77.  Usually,  a  gift  to  a  group  consisting  of  persons  connected  by  some  com- 
mon tie,  as  "to  all  my  nephews  and  nieces,"  is  prima  facie  a  gift  to  a  class. 
Kingsbury  v.  Walter,  [1901]  App.  Cas.  187.  This  presumption  is  strengthened 
in  the  principal  case  by  the  fact  that  the  beneficiaries  are  grouped  as  residuary 
legatees.  Smith  v.  Haynes,  202  Mass.  531,  89  N.  E.  158.  But  where  the  bene- 
ficiaries are  named,  though  they  may  constitute  a  class,  it  is  generally  held 
the  gift  is  to  the  individuals  distributively.  Dildine  v.  Dildine,  32  N.  J.  Eq. 
78;  Sharpless's  Estate,  214  Pa.  St.  335,  63  Atl.  884.  The  words  "share  and 
share  alike"  also  tend  to  indicate  an  intention  to  have  an  individual  distribu- 
tion. Mofet  v.  Elmendorf,  152  N.  Y.  475,  46  N.  E.  845.  Balancing  these 
considerations,  and  with  regard  to  the  rest  of  the  will,  the  court  in  the  present 
case  might  well  have  foxmd  as  it  did. 
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The  Position  of  Foreign  Corporations  in  American  Constitutional 
Law.  By  Gerard  Carl  Henderson,  A.B.,  LL.B.  Cambridge  University 
Press.    1918. 

Mr.  Henderson's  essay  will  with  English  lawyers  excite  at  once  amazement 
and  admiration.  Their  wonder  will  be  caused  by  the  subject  with  which  the 
book  deals.  Most  Englishmen  have  somehow  become  so  accustomed  to  the 
existence  of  corporate  bodies,  whether  English  or  foreign,  that  they  no  more 
think  of  any  necessity  for  explaining  or  defining  the  nature  of  a  corporation 
than  of  the  need  for  a  lawyer,  at  any  rate,  making  up  his  mind  what  is  the 
proper  definition  of  a  human  being,  any  more  than  for  settling  how  far  soul 
and  body  are  united  together,  and  whether  the  soul  can  exist  without  a  bodily 
form.  To  the  ordinary  barrister  or  solicitor  in  England  these  inquiries  lie  out- 
side his  professional  interests;  some  of  them  are  questions  which  deserve  the 
attention  of  clergymen;  others  are  the  study  belonging  to  philosophers  or 
metaphysicians.  It  will  come  as  startling  news  to  our  practicing  lawyers,  to 
our  leading  solicitors,  and,  even  one  suspects,  to  a  good  number  of  our  judges, 
to  learn  that  the  question,  whether  a  corporation,  e.g.,  the  London  and 
Northwestern  Railway  Company,  is  the  creation  of  a  legal  fiction,  or  is  as 
much  an  actual  being  as  any  living  man  or  woman,  occupies  the  attention 
not  only  of  German  jurists  but  also  of  the  lawyers  and  the  courts  of  the 
United  States.  No  Englishman  is  surprised  that  any  German  should  muddle 
his  head  over  a  futile  controversy,  for  we  all  know  that  the  Germans  of  today, 
and  above  all  German  professors,  always  think  wrongly,  and  act  wrongly. 
But  English  lawyers  and  judges  are  many  of  them  astounded  that  the  citizens 
of  the  United  States,  where,  as  we  are  inclined  to  believe,  uprightness  and 
good  sense  are  as  much  developed  as  in  England,  should  trouble  themselves 
with  futile  controversies  of  what  is  popularly  called  a  scholastic  character. 
Difficult  as  it  may  be  for  leading  English  barristers  fidly  occupied  in  the 
lucrative  practice  of  that  lucid  misrepresentation  which  wins  the  verdicts  of 
juries,  and  occasionally  perverts  the  judgments  of  courts,  to  believe  that  spec- 
ulations about  the  nature  of  corporate  existence  occupy  in  the  United  States, 
and  have  occupied  for  many  years,  the  thoughts  of  successful  lawyers  and  of 
some  very  distinguished  judges,  it  is  quite  certain  that  questions  as  to  the 
nature  of  corporate  personality  are  constantly  discussed,  not  only  by  the  Law 
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Professors,  but  also  by  the  leading  lawyers  of  the  United  States.  If  any  man 
doubts  the  truth  of  this  assertion  he  should  at  once  read  Mr.  Henderson's 
essay,  and  at  the  same  time  peruse  Mr.  Machen's  article  on  "Corporate  Per- 
sonality," 24  Harv.  L.  Rev.  253  and  347.  But  if  many  EngHshmen  are 
amazed  at  the  vehemence  with  which  a  sort  of  legal  controversy  to  which  we 
in  England  are  little  used  is  carried  on  by  American  lawyers  and  countenanced 
by  learned  judges  in  American  courts,  every  English  reader  will  join  in  my 
admiration  for  the  clearness  and  the  learning  with  which  a  strange  though 
reaUy  important  question  is  explained  and  discussed  by  Mr.  Henderson.  Per- 
sonally I  am  not  inclined  at  the  present  moment  to  follow  out  German  thought, 
or  misthought,  to  the  startling  conclusion  that  a  corporate  body  has  all  or 
nearly  all  the  characteristics  of  a  human  being.  Whilst  I  am  not  prepared 
without  further  consideration  to  treat  the  important  legal  fact  as  grounded 
on  nothing  but  a  legal  fiction,  my  inclination  is  to  go  a  good  way  in  the  direc- 
tion of  the  line  of  thought  followed  out  by  Mr.  Henderson,  though  at  present 
I  do  not  wish  to  do  more  than  to  dwell  upon  two  or  three  ideas  which  his  work 
has  brought  prominently  before  my  mind.  I  purposely  adopt  in  the  rest  of 
this  article  the  form  of  questions.  It  best  expresses  the  fact  that  I  wish  to 
write  far  more  as  an  inquirer  than  as  a  controversialist. 

First  question:  Why  is  it  that,  till  recently  at  least,  English  judges  and 
lawyers,  as  also  English  writers  of  law  books,  have  paid  but  slight  attention 
to  questions  bearing  on  the  nature  of  corporate  existence?  I  have  not  been 
able  to  study  the  matter  in  hand  with  anything  like  profundity,  but,  as  is 
always  my  habit,  when  treating  of  a  subject  bearing  on  the  conflict  of  laws,  I 
turned  to  the  one  book  bearing  on  that  topic  in  which  I  place  unlimited  con- 
fidence, namely,  the  "Private  International  Law"  of  my  dear  friend,  the  late 
Mr.  Westlake.  He  is  one  of  those  rare  writers  whose  power  of  expression, 
though  it  greatly  increased  with  every  successive  edition  of  his  celebrated 
work,  fell  far  short  of  his  learning,  of  his  thoughtfulness,  and  of  his  sound 
judgment.  It  is  sometimes  difficult  at  a  first  reading  to  follow  his  line  of 
reasoning,  but  when  a  student  has  got  completely  to  understand  Westlake's 
thought,  he  will,  to  trust  my  own  experience,  find  he  has  arrived  at  a  true  con- 
clusion as  to  a  possibly  very  difl&cult  question.  Now  if  any  one  will  look  at 
Chapter  XVI  of  Westlake's  book,  which  treats  of  Corporations  and  Public 
Institutions,  he  will  find  that  a  very  few  pages  comprehend  almost  all  that  our 
author  has  to  say  as  to  the  nature  of  such  bodies.  It  is  hardly  an  exaggeration 
to  say  that  the  subject  is  exhausted  in  three  or  four  pages.  It  is  true  that 
events  which  have  occurred  since  Westlake's  death,  and  especially  the  terrible 
war,  which  I  trust  may  have  ended  in  a  real  peace  before  this  notice  reaches 
the  editor  of  the  Harvard  Law  Review,  but  which  now  is  only  suspended, 
have  forced  our  courts  to  consider,  almost  against  their  will,  what  is  the  true 
nature  of  a  corporation  (see  Daimler  Co.  v.  Continental  Tyre,  &*c.  Co.,  [1916] 
A.  C.  II,  307,  and  contrast  the  same  case  before  the  court  below,  [1915] 
I  K.  B.  893).  But  the  very  terms  of  the  judgment  of  the  House  of  Lords  in  the 
case  referred  to  show  that  their  lordships  were  dealing  with  a  comparatively 
new  topic.  Take  then  for  a  moment  the  question  I  have  raised,  how  it  has 
happened  that  English  courts  have  rarely  embarked  on  trying  to  solve  a 
puzzle  which  has  long  perplexed  American  jurists.  I  am  inclined  to  suggest 
two  answers: 

The  recognition  of  foreign  corporations  and  the  tendency  to  consider  them 
as  persons  who,  when  belonging  to  a  friendly  country,  ought  to  have  pretty 
much  the  same  rights  as  other  inhabitants  of  foreign  and  friendly  states,  was 
favorable  to  trade,  and  English  courts,  like  Englishmen,  have  in  a  good  sense 
been  traders,  and  looked  with  favor  upon  any  arrangement  which  increased 
the  commerce  of  England.  It  was  the  easier  for  English  judges,  again,  to  rec- 
ognize corporations  created  under  a  law  different  from  that  of  England,  be- 


866  HARVARD  LAW  REVIEW 

cause  after  the  union  with  Scotland  the  necessity  for  such  recognition  became 
patent,  and  the  same  thing  applied  to  a  considerable  extent  to  corporations 
created  by  colonial  legislatures.  Then,  too,  as  Professor  Maitland  has  more 
than  once  suggested,  the  tremendous  and  on  the  whole  most  salutary  exten- 
sion of  trusteeship  under  the  law  of  England  made  it  often  unnecessary  to 
consider  with  care  the  position  and  the  character  of  corporate  bodies. 

Second  question:  Is  it  necessary  to  treat  a  corporation  either  as  a  mere 
fiction  or  as  being  a  person  in  the  same  sense  as  is  a  human  being? 

On  this  point  the  suggestions  of  Mr.  Henderson  are  most  important.  It  is 
impossible  for  me  to  say  that  I  completely  agree  with  the  language  he  has 
used.  I  doubt  whether  in  discussing  the  sort  of  legal  problems  with  which 
his  book  deals  any  two  persons  wovdd  ever  use  precisely  the  same  terms.  In 
truth,  the  language  which  a  writer  on  law  is  compelled  to  use  consists  to  a 
great  extent  of  words,  such  as  a  right,  a  person,  an  interest,  a  corporation, 
and  the  like,  which  have  a  popular,  and,  therefore,  a  vaguer  sense.  No  man 
can  make  himself  intelligible  if  he  departs  utterly  from  this  sense,  or  makes 
to  himself  a  series  of  carefully  defined  terms  which  he  treats  as  the  real  mean- 
ing of  the  words  he  uses.  If  this  be  carried  out  beyond  very  narrow  limits, 
he  will  find  that  he  has  created  a  language  of  his  own  far  inferior  to  the  current 
language  of  every-day  life  in  its  impressiveness  and  needing,  if  it  is  to  be 
understood,  systematic  translation. 

Third  question:  Is  it  not  of  primary  importance  to  remember  in  dealing, 
e.g.,  with  a  foreign  corporation,  that  though  corporate  rights  do  distinctly 
differ  from  the  ordinary  rights  of  the  group  of  individuals  who  make  up  the 
corporation,  yet  the  persons  whose  interests  are  affected  are  such  group  of 
individuals? 

That  this  inquiry  must  be  answered  affirmatively  I  am,  as  at  present  ad- 
vised, inclined  to  agree  with  Mr.  Henderson,  who  clearly  emphasizes  the 
difference  between  the  corporate  body  and  the  group  whose  interests  are  af- 
fected. But  my  own  inclination  is  to  go  a  little  further  than  he  does,  or  per- 
haps rather  to  enter  upon  a  path  which  he  has  not  fully  pursued.  My  belief 
increases  every  day  that  there  are  "natural  corporations,"  if  the  expression 
may  be  allowed,  that  is,  groups  of  persons  who  act  together  for  different  ob- 
jects, some  good  and  some  bad,  and  on  account  of  their  acting  together  have 
many  feelings,  and  do  many  actions  which  they  would  not  entertain,  and 
which  they  would  not  perform  were  it  not  for  this  habit  of  common  action  and 
common  sentiment.  This  is  what  may  be  termed  "corporate  consciousness," 
and  in  my  judgment  the  gravest  mistake  made  both  by  English  courts  and  by 
the  British  Parliament  has  been  always,  where  possible,  to  incorporate  such 
natural  corporations  when  their  aims  are  not  injurious  to  the  state,  and,  on 
the  other  hand,  to  treat  such  natural  corporations  as  Ulegal  where  their  aims 
are  palpably  injurious  to  the  state.  But  I  cannot  at  the  moment  express  this 
idea  with  the  accuracy  and  the  reservations  which  it  requires.  I  trust  that  at 
some  future  day  I  may  be  allowed  to  work  it  out  with  more  fullness  in  the 
Harvard  Law  Review.  Meanwhile  I  hope  that  your  readers  will  study, 
and  I  may  be  able  to  re-study,  Mr.  Henderson's  masterly  essay. 

A.  V.  Dicey. 


Judicial  Tenure  in  the  United  States.  With  especial  reference  to  the 
tenure  of  federal  judges.  By  William  S.  Carpenter,  New  Haven:  Yale 
University  Press.    1918.    pp.  ix,  234. 

In  the  classifications  which  academic  organization  has  imposed  upon  us, 
judicial  tenure  no  doubt  belongs  in  the  domain  of  politics.  But  personnel, 
mode  of  choice,  and  tenure  of  judges  are  not  the  least  item  in  any  effective 
program  for  the  improvement  of  judicial  administration  of  justice  in  this 
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country.  Hence  one  could  wish,  if  we  cannot  hope  for  help  from  one  who  is 
a  student  both  of  law  and  of  politics,  that  some  lawyer  would  take  up  the 
subject  in  thoroughgoing  fashion.  Until  he  does,  Dr,  Carpenter's  httle  book 
will  be  useful. 

Although  our  political  theory  puts  the  legislative,  the  executive,  and  the 
judiciary  as  coequal  in  authority,  with  nothing  before  and  nothing  after,  at 
first  the  hegemony  was  distinctly  in  the  legislative,  whence  it  passed  in  time 
to  the  judiciary,  and  has  now  in  tium  passed  to  the  executive.  In  the  earher 
part  of  our  political  history,  legislatures  were  fully  persuaded  that  the  other 
departments,  if  accoimtable  ultimately  to  the  people,  were  directly  and  im- 
mediately accountable  to  them.  In  part  this  may  have  been  due  to  the  ex- 
ample of  the  British  Parliament.  In  part  it  may  have  been  due  to  the  term 
"representative,"  which  made  the  legislator  seem  and  feel  peculiarly  the 
agent  of  the  people.  But  this  legislative  supremacy  derived  its  strength  from 
the  proved  primacy  of  the  legislative  in  colonial  America,  before  the  days  of 
judicial  justice  and  modem  courts,  and  when  the  executive  represented  a 
government  across  the  water.  Accordingly  in  the  first  half  of  the  last  century 
legislatures  believed  themselves  competent  to  call  the  judges  to  account  di- 
rectly for  their  decisions  and  to  interfere  as  of  right  with  the  disposition  of 
particular  controversies.  Indeed  the  first  half  of  the  century  had  gone  by 
before  legislative  appellate  jurisdiction  was  wholly  done  away  with.  Perhaps 
the  last  echoes  of  the  claim  that  the  other  departments  were  directly  and 
immediately  responsible  to  the  legislative  are  to  be  found  in  the  debates  over 
the  impeachment  of  Andrew  Johnson. 

Next,  for  a  season,  and  notably  from  the  Civil  War  down  to  the  first  decade 
of  the  present  century,  the  courts  achieved  a  definite  leadership,  claiming  to 
interpret  and  apply  a  higher  body  of  law,  merely  declared  in  the  Constitution, 
to  which  legislative  and  executive  were  subject  and  by  which  their  acts  must 
be  measured.  The  legislative  no  longer  made  extravagant  claims  and  the  claim 
of  the  executive  to  be  the  peculiar  mouthpiece  of  public  opinion  and  to  enforce 
the  popular  will  upon  legislators  and  courts  was  yet  to  come.  For  nearly  half 
a  century  the  judicial  hegemony  was  scarcely  disputed.  Many  things  have 
combined  to  work  a  change.  The  pressure  on  judicial  administration  from 
the  rise  of  new  interests  clamoring  for  recognition;  the  pressure  of  social  legis- 
lation, not  only  causing  jealousy  of  the  common-law  doctrine  of  supremacy  of 
law,  but  often  straining  the  elastic  possibilities  of  the  bill  of  rights;  the  pressure 
of  demands  for  freer  application  of  law  involved  in  the  mvdtiplication  of  public 
utilities,  —  all  these  would  have  made  it  hard  for  the  American  judiciary  to 
maintain  its  hegemony  in  any  case.  Only  strong  courts,  such  as  those  which 
built  it  up  could  have  preserved  it.  Not  the  least  factor  was  the  inabiUty  of 
our  state  courts  to  do  the  work  before  them  and  the  growth  of  executive 
boards  and  commissions  with  continually  increasing  measure  of  jurisdiction  as 
a  consequence.  And  this  inability  to  deal  adequately  with  a  series  of  new 
problems,  in  striking  contrast  with  the  creative  work  of  the  classical  period  of 
American  law,  coincides  with  a  gradual  but  definite  decline  in  the  caliber  of 
the  state  courts,  as  a  whole,  which  followed  the  general  shift  to  an  elective 
bench. 

It  is  at  this  point  that  Dr.  Carpenter's  work  is  least  satisfactory  to  the 
lawyer.  He  dismisses  a  suggestion  that  the  decline  in  judicial  constructive 
power,  which  has  made  it  seem  sometimes  that  our  common-law  tradition  was 
stricken  with  sterility,  is  connected  with  the  popular  election  of  judges  by  say- 
ing that  "it  would  be  very  interesting  if  proof  could  be  shown  in  support  of 
this  contention"  (pages  210-11).  The  proof  is  at  hand  in  the  law  reports  for 
those  who  realize  that  there  is  more  to  be  done  in  supreme  courts  than  to  de- 
cide constitutional  questions,  and  more  to  be  done  in  courts  of  first  instance 
than  to  prosecute  felons.    It  must  be  remembered  that  American  law  all  but 
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made  a  complete  new  start  at  the  beginning  of  the  nineteenth  century.  Amer- 
ican judges  then  did  their  share  in  working  out  conceptions  that  are  now  re- 
ceived among  English-speaking  peoples.  They  helped  to  incorporate  the  law 
merchant  in  the  common  law.  Kent  and  Story  helped  to  develop  and  syste- 
matize equity  while  Eldon  was  still  chancellor.  In  1850,  while  the  EngUsh  cases 
were  still  going  on  the  forms  of  action,  Chief  Justice  Shaw  worked  out  the  mod- 
ern doctrine  as  to  negUgence  in  advance  of  the  common-law  world  and  in 
enduring  fashion.  The  achievements  of  the  classical  period  of  American  law, 
the  period  of  the  great  appointive  state  courts  prior  to  the  Civil  War,  will  stand 
with  those  of  any  period  of  growth  and  adjustment  in  legal  history.  The  courts 
of  to-day,  with  abundant  experience  at  hand  in  the  reports,  with  an  appa- 
ratus of  organized  legal  knowledge  easily  accessible,  are  externally  much  better 
equipped  to  meet  problems  that  are  relatively  no  more  difficvilt.  If  they  do 
not  meet  them  adequately,  may  we  not  with  good  reason  inquire  as  to  the  men 
behind  the  machinery?  This  is  no  place  to  argue  the  point.  It  is  enough  to 
say  that  if  no  one  but  a  lawyer  is  competent  to  treat  it,  no  one  but  a  lawyer 
is  competent  to  complacently  wave  it  aside.  And  as  to  the  voucher  of  Borgnis 
V.  Folk,  147  Wis.  377,  one  might  suggest  a  comparison  with  State  v.  Kreutzberg, 
114  Wis.  530,  ^^7,3.116. Nunemachery.  State,  129 Wis.  190, 198-203,  andaquery 
whether  the  moral  of  these  decisions  may  not  be  Mr.  Dooley's  proposition  that 
"The  Supreme  Coort  follows  th'  iliction  rethums."  Some  recent  opinions 
in  North  Dakota  and  the  marked  increase  in  opinions  written  for  the  news- 
paper rather  than  for  the  law  report  since  the  advent  of  the  direct  primary, 
might  also  be  studied  profitably  in  this  connection. 

'  It  is  not  fair  to  Dr.  Carpenter,  who  has  done  his  work  well  from  the  political 
side,  to  hold  him  too  rigidly  for  an  incidental  incursion  into  strictly  legal  his- 
tory. And  yet  this  inability  of  the  student  of  politics  apart  from  law  to  appre- 
ciate the  most  significant  of  his  materials  deserves  to  be  emphasized  quite  as 
much  as  the  inability  of  the  lawyer  simpliciter  to  use  valuable  materials  for 
his  purpose,  of  which  we  have  heard  so  much. 

RoscoE  Pound. 


State  of  Connecticut:  Fourth  Report  of  the  Board  of  Compensation 
Commissioners  FOR  THE  Years  1917  AND  1918.   Hartford.   1918.  pp.34- 

The  recognition  of  industrial  accidents  as  a  legitimate  part  of  the  expense 
of  industry  brings  many  things  in  its  train:  a  new  relation  between  employer 
and  employed,  care  for  the  safety  of  the  workman;  and  as  that  proves  to  be 
rather  profitable,  care  of  his  general  health  as  well,  and  of  his  social  welfare. 
This  report  shows  part  of  the  process.  In  a  state  having  more  than  half  a  million 
workmen,  with  over  twenty  thousand  accidents  coming  under  the  act  (nearly 
95  per  cent  of  which  were  amicably  settled),  voluntary  aid  was  given  by  the 
employers  in  about  three-quarters  of  a  million  accidents.  Nearly  two  million 
dollars  were  paid  out  in  compensations;  but  three-fourths  as  much  was  paid  in 
medical  or  surgical  aid,  in  cases  where  no  compensation  was  due.  One-half  of 
all  the  employers  reporting  on  the  subject  had  an  emergency  hospital  at  the 
place  of  employment;  almost  every  large  plant  furnished  first  aid;  about  seventy 
nurses  were  reported  as  in  constant  attendance.  These  facilities  would  hardly 
have  been  furnished  in  such  large  measure  unless  they  paid;  they  minimized 
accidents,  prevented  infection,  and  kept  the  employees  at  work. 

This  report  does  not  show  the  great  extent  of  other  similar  agencies.  What 
is  broadly  called  "welfare  work,"  preventive  work,  not  curative,  is  widely 
employed  in  the  industries  today;  and  it  pays.  The  weakest  part  of  the  work- 
men's compensation  acts  is  the  employment  of  the  unfortunate  word  "accident," 
or  whatever  phrase  takes  its  place.  If  an  industrial  accident  is  part  of  the  cost 
of  industry,  so  surely  is  an  industrial  disease.    The  Connecticut  Commissioners 
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make  use  of  their  interesting  power  to  recommend  legislation  by  proposing 
an  amendment  on  this  point.  Their  draft  provides  for  compensation  "  though 
the  injury  cannot  be  traced  to  a  definite  occurrence  which  can  be  located  in 
time  and  place;  nor  shall  it  be  a  defense  that  it  is,  either  in  whole  or  in  part,  a 
disease."    This  amendment  seems  to  be  an  excellent  piece  of  drafting. 

The  Report  as  a  whole  may  be  commended  as  a  sensible  business-like  presen- 
tation of  the  work  of  a  great  industrial  instrumentaUty. 

J.  H.  B. 

Water:  French  Law  and  Common  Law.  A  Reprint  from  Volume  VI  of  the 
California  Law  Review.  By  Samuel  C.  Wiel  of  the  San  Francisco 
Bar. 

In  this  little  book  Mr.  Wiel  makes  another  real  contribution  to  the  law  of 
waters.  His  "Water  Rights  in  the  Western  States,"  now  in  its  third  edition, 
and  which  deals  with  the  riparian  and  with  the  appropriation  systems  of  water 
law  is  one  of  the  masterpieces  of  American  legal  literature. 

In  the  present  book  of  fifty-two  pages,  the  subject  of  this  review,  Mr.  Wiel 
discusses  the  origin  of  the  riparian  doctrine  as  that  doctrine  exists  in  the  com- 
mon law  of  America  and  of  England,  and  also  makes  a  comparison  between 
the  riparian  doctrine  of  the  common  law  and  the  riparian  doctrine  of  the  French 
Civil  Code.  1 

The  essence  of  the  riparian  doctrine  is  the  principle  that  the  riparian  pro- 
prietors along  a  stream  have  an  equal  right  to  make  reasonable  use  of  the  waters 
of  the  stream.  Mr.  Wiel's  conclusion  as  to  the  origin  of  the  riparian  doctrine 
wiU  prove  rather  starthng  to  American  and  English  lawyers  and  jurists.  With 
evidence  apparently  convincing,  he  shows  that  the  doctrine  referred  to,  as 
known  to  American  common  law,  came  not,  as  is  usually  supposed,  from  England, 
but  from  the  French  Civil  Code,  having  been  introduced  into  American  law 
by  Story  and  by  Kent,  and  that  instead  of  England  having  passed  the  doctrine 
to  America  it  was  passed  by  America  to  England.  The  doctrine,  according  to 
Mr.  Wiel,  was  not  known  to  the  Roman  law,  and  was  not  formulated  with 
definiteness  in  the  French  civil  law  until  the  appearance  of  the  French  or 
Napoleonic  Code.  A  principle  which  is  to  be  found  in  the  Roman  law,  and  in 
the  French  civil  law,  and  in  the  law  of  the  riparian  system  of  England,  and  in 
that  of  the  riparian  and  appropriation  systems  of  America,  is  the  one  to  the 
effect  that  a  water  right  in  respect  to  a  running  stream  is  not  a  right  in  the 
corpus  of  the  water  itself  while  in  the  stream,  but  simply  a  right  to  make  use 
of  the  water  of  the  stream.  This  principle,  however,  is  not  to  be  confused  with 
the  riparian  doctrine,  for  it  is  common  to  the  riparian  and  to  the  appropriation 
systems,  the  underlying  fundamental  principles  of  which  are,  respectively, 
equality  for  the  one  and  discrimination  in  favor  of  the  first  user  for  the  other. 

After  having  traced  the  riparian  doctrine  from  the  English  common  law  back 
into  the  American  common  law,  and  then  on  back  into  the  law  of  the  French 
Civil  Code,  Mr.  Wiel  compares  various  features  of  the  riparian  doctrine  or 
system  obtaining  in  America  with  features  existing  in  the  French  civil  law 
under  the  code,  with  the  result  that  he  finds  them  substantially  the  same. 
Thus,  they  are  found  to  be  alike  in  the  following,  among  other,  particulars: 
use  of  the  water  is  confined  to  lands  that  are  riparians;  use  does  not  create  the 
water  right  and  nonuse  does  not  extinguish  it,  for  the  right  exists  by  virtue 
of  the  riparian  nature  of  the  land;  the  right  of  one  riparian  proprietor  against 
another  is  that  of  equality,  not  equality  in  the  amount  of  water  used,  but  in 
the  right  to  make  a  reasonable  use;  excessive  use  —  in  other  words,  the  use 
of  an  amount  of  water  over  and  above  the  amount  which  equality  of  right 
rtiakes  reasonable  —  is  unlawful;  a  riparian,  as  against  himself,  may  part  with 
his  water  right  to  a  nonriparian,  but  not  as  against  other  riparians;  riparians 
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lands  are  those  which  touch  or  border  upon  a  stream,  and  the  rear  portions  of 

such  tracts,  if  sold,  cease  to  be  riparian,  although  becoming  again  riparian  if 

repurchased;  and  the  riparian  right  may  be  lost  by  prescription. 

Mr.  Wiel  regards  his  book  as  exploratory,  and  wishes  for  the  general  subject 

matter  a  stiU  further  investigation.    It  is  to  be  hoped  that  the  scholarly  author 

himself  will  do  the  further  work  and  then  "  consolidate  the  gains."    Meanwhile, 

the  present  little  book  should  be  on  the  shelf  of  every  real  student  of  the  law 

of  waters.  t    t^t        ^ 

L.  Ward  Bannister. 


Personal  Identification:  Methods  for  the  Identification  of  Indivi- 
duals, Living  or  Dead.  By  Harris  Hawthorne  Wilder,  Ph.D.,  Professor 
of  Zoology  in  Smith  College,  and  Bert  Wentworth,  former  Pohce  Com- 
missioner of  Dover,  New  Hampshire.  Boston:  Richard  C.  Badger.  1919. 
PP-  374- 

This  is  a  book  of  absorbing  interest,  though  a  purely  scientific  work,  the  re- 
sult of  collaboration  between  scientific  research  and  practical  experience.  It 
discusses  all  methods  of  personal  identification,  from  Bertillon  measurements 
to  the  reconstruction  of  a  face  upon  a  skull;  identification  by  birthmarks  and 
scars,  by  handwriting,  voice,  habits,  by  bones  and  teeth.  The  principal  original 
work  of  the  authors  is  their  careful  detailed  study  of  identification  by  "friction 
skin,"  i.  e.,  by  finger  prints  and  by  prints  of  the  palm  of  the  hand  or  the  sole 
ofjthe  foot.  The  anatomical  origin  of  this  "friction  skin"  is  found  to  be  the 
cushions  of  flesh  and  folds  of  skin  on  the  feet  of  climbing  animals  such  as  the 
rodents  and  the  apes.  The  practical  development  and  comparison  of  actual 
prints,  such  as  might  be  left  by  a  criminal,  is  described,  and  a  method  of  classify- 
ing prints  for  reference  is  developed.  The  scientific  value  of  the  work  is  ap- 
parent. 

The  lawyer,  who  may  at  any  time  find  it  necessary  to  establish  personal 
identity,  should  find  this  book  invaluable;  and  any  student  of  law  may  profit- 
ably use  it  to  become  familiar  betimes  with  methods  of  identification. 

J.  H.  B. 
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JURISDICTION   OVER  NONRESIDENTS   DOING 
BUSINESS   WITHIN  A   STATE 

A  PERSONAL  judgment  against  a  defendant  over  whom  the 
court  rendering  it  has  no  jurisdiction  is  invalid.  It  is  not 
merely  reversible  on  writ  of  error  or  appeal,  but  is  wholly  void  for 
all  purposes.^  An  attempt  to  execute  it  is  without  justification;  a 
sheriff  levying  upon  property  of  the  defendant  is  liable  for  conver- 
sion,^ and  a  purchaser  of  the  property  on  execution  sale  gets  no 
title  to  it.^  A  court  of  equity  may,  where  the  remedy  at  law  is 
inadequate,  enjoin  the  execution  of  the  judgment.^  No  action  Hes 
upon  it  either  in  the  state  wherein  it  is  rendered  ^  or  in  any  other 
state.^  It  cannot  be  set  up  as  a  bar  in  a  suit  upon  the  original 
cause  of  action.^ 

If  these  fundamental  principles  of  the  conflict  of  laws  are  dis- 
regarded by  a  state  court,  they  may  be  vindicated  in  the  federal 
courts,  for  they  are  protected  by  two  provisions  of  the  federal 
Constitution.  If  a  judgment  is  rendered  in  one  state  and  an  action 
is  brought  thereon  in  another  state,  a  federal  question  is  involved 

1  Pennoyer  v.  Ne£f,  95  U.  S.  714  (1877);  Needham  v.  Thayer,  147  Mass.  536  (1888). 

2  See  Elliott  v.  Peirsol,  i  Pet.  (U.  S.)  328,  340  (1828). 

3  McKinney  v.  Collins,  88  N.  Y.  218  (1882). 

*  Riverside,  etc.  Mills  v.  Menefee,  237  U.  S.  189  (1915). 

'  Needham  v.  Thayer,  147  Mass.  536,  18  N.  E.  429  (1888). 

*  Buchanan  v.  Rucker,  9  East,  191  (1808);  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B. 
155  (1870);  Pennoyer  v.  Neff,  95  U.  S.  714  (1877);  Rand  v.  Hanson,  154  Mass.  87, 
28  N.  E.  6  (1891);  McEwan  v.  Zimmer,  38  Mich.  765  (1878);  Whittier  v.  Wendell, 
7  N.  H.  257  (1834);  Price  v.  Schaeffer,  161  Pa.  530,  29  Atl.  279  (1894). 

'  McDonald  v.  Mabee,  243  U.  S.  90  (1917). 
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under  the  provision  of  Article  IV,  section  i,  that  "full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State."  ^  The  enforcement  of 
a  judgment  against  a  defendant  over  whom  the  court  has  no 
jurisdiction  involves  a  violation  of  the  provision  of  the  Fourteenth 
Amendment  that  no  state  shall  "deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law."  ^  The  decisions  of  the 
Supreme  Court  of  the  United  States  upon  the  question  of  jurisdic- 
tion over  the  defendant  are,  therefore,  under  these  two  provisions, 
binding  upon  the  states. 

"The  foundation  of  jurisdiction  is  physical  power."  ^^  A  state 
cannot  authorize  its  courts  to  reach  out  and  impose  liabilities 
upon  persons  over  whom  the  state  has  no  control.  In  other  juris- 
dictions such  an  attempt  would  be  regarded  as  an  impertinence, 
an  unauthorized  assimiption  of  power.  "  Can  the  island  of  Tobago 
pass  a  law  to  bind  the  rights  of  the  whole  world?"  asked  Lord 
Ellenborough.  "Would  the  world  submit  to  such  an  assumed 
jurisdiction?""  In  the  leading  case  of  Pennoyer  v.  Neff,^^  Mr. 
Justice  Field  said: 

"The  authority  of  every  tribunal  is  necessarily  restricted  by  the  terri- 
torial limits  of  the  State  in  which  it  is  established.  Any  attempt  to 
exercise  authority  beyond  those  limits  would  be  deemed  in  every  other 
forum,  as  has  been  said  by  this  court,  an  illegitimate  assumption  of 
power,  and  be  resisted  as  mere  abuse." 

A  state  cannot  compel  parties  domiciled  in  another  state  to  leave 
it  and  respond  to  proceedings  brought  against  them,  or  impose 
liabilities  upon  them  on  their  failure  to  appear.    It  is  immaterial 

8  Dull  V.  Blackman,  169  U.  S.  243  (1898);  Old  Wayne  Life  Ass'n  v.  McDonough, 
204  U.  S.  8  (1907). 

9  Dewey  v.  Des  Moines,  173  U.  S.  193  (1899);  Simon  v.  Southern  Ry.  Co.,  236 
U.  S.  115  (1915);  Riverside,  etc.  Mills  v.  Menefee,  237  U.  S.  189  (1915).  See  Pennoyer 
V.  Neff,  95  U.  S.  714,  732,  733  (1877). 

1"  McDonald  v.  Mabee,  243  U.  S.  90  (191 7),  per  Holmes,  J. 

^^  Buchanan  v.  Rucker,  9  East,  191  (1808). 

^  95  U.  S.  714,  720  (1877).  See  also  Baker  v.  Baker,  Eccles  &  Co.,  242  U.  S.  394 
(1917),  per  Pitney,  J.:  "To  hold  one  bound  by  the  judgment  who  has  not  had  such 
opportimity  is  contrary  to  the  first  principles  of  justice.  And  to  assume  that  a  party 
resident  beyond  the  confines  of  a  State  is  required  to  come  within  its  borders  and 
submit  his  personal  controversy  to  its  tribunals  upon  receiving  notice  of  the  suit  at 
the  place  of  his  residence  is  a  futile  attempt  to  extend  the  authority  and  control  of  a 
State  beyond  its  own  territory." 
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whether  or  not  the  claim  upon  which  the  judgment  is  rendered 
arose  within  the  state  wherein  the  judgment  is  rendered.^^  It  is 
immaterial  whether  or  not  the  defendant  has  property  in  the 
state,"  although  in  a  proceeding  in  rem  or  quasi  in  rem,  judgment 
may  be  given  against  the  property .^^  It  is  immaterial  whether  or 
not  the  defendant  had  notice  of  the  action  and  an  opportunity  to 
be  heard. ^^  It  is  indeed  necessary  to  due  process  that  steps  should 
be  taken  calculated  to  give  the  defendant  notice  and  an  oppor- 
tunity to  be  heard;  but  something  more  than  notice  and  an  oppor- 
tunity to  be  heard  is  necessary.  The  judgment  is  valid  only  when 
the  state  has  some  power,  some  control  over  the  defendant. 

The  state  has  such  control  as  to  justify  it  in  giving  judgment  in 
at  least  three  cases:  first,  when  the  defendant  is  present  within  the 
state;  second,  when  he  has  consented  to  the  jurisdiction  of  the 
state;  and  third,  when  he  is  a  citizen  or  resident  of  the  state.  If 
the  state  has  control  of  the  defendant  at  the  time  when  action  is 

^  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670;  Emanuel  v.  Symon, 
[1908]  I  K.  B.  302  (C.  A.).  See  Beale,  "The  Jurisdiction  of  Courts  over  Foreigners," 
26  Harv.  L.  Rev.  283,  296. 

"  Pennoyer  v.  Neff,  95  U.  S.  714  (1877);  Dewey  v.  Des  Moines,  173  U.  S.  193 
(1899);  De  Arman  v.  Massey,  151  Ala.  639,  44  So.  688  (1907);  Easterly  v.  Goodwin, 
35  Conn.  273  (1868);  Eastman  v.  Dearborn,  63  N.  H.  364  (1877). 

A  few  early  cases  holding  that  jurisdiction  over  the  defendant's  property  gives 
jurisdiction  to  pronounce  a  personal  judgment  against  him,  have,  since  the  decision 
in  Pennoyer  v.  NefE,  been  discredited.  De  Arman  v.  Massey,  supra;  Laughlin  v, 
Louisiana,  etc.  Co.,  35  La.  Ann.  1184  (1883);  Lydiard  v.  Chute,  45  Minn.  277,  47 
N.  W.  967  (1891). 

1"  Pennoyer  v.  Neff,  95  U.  S.  714  (1877);  Amdt  v.  Griggs,  134  U.  S.  316  (1890); 
Dewey  v.  Des  Moines,  173  U.  S.  193  (1899);  Clark  v.  WeUs,  203  U.  S.  164  (1906); 
De  Arman  v.  Massey,  151  Ala.  639,  44  So.  688  (1907);  Cloyd  v.  Trotter,  118  111.  391, 
9  N.  E.  507  (1886);  Beard  v.  Beard,  21  Ind.  321  (1863);  Elmendorf  v.  Elmendorf,  58 
N.  J.  Eq.  113,  44  Atl.  164  (1899);  Schwinger  v.  Hickok,  53  N.  Y.  280  (1873). 

But  such  service  is  insufficient  imless  it  reasonably  tends  to  give  the  defendant 
notice  and  an  opportunity  to  be  heard.  Roller  v.  HoUy,  176  U.  S.  398  (1900);  United 
States  V.  Fisher,  222  U.  S.  204  (191 1). 

1®  Hence  even  actual  ser\nce  upon  a  nonresident  defendant  outside  the  jurisdiction 
is  insufficient.  Harkness  v.  Hyde,  98  U.  S.  476  (1878);  Wilson  v.  Seligman,  144  U.  S. 
41  (1892);  Denny  v.  Ashley,  12  Colo.  165,  20  Pac.  331  (1888);  Rand  v.  Hanson,  154 
Mass.  87,  28  N.  E.  6  (1891);  McEwan  v.  Zimmer,  38  Mich.  765  (1878);  Scott  v. 
Streepy,  73  Texas,  547,  11  S.  W.  532  (1889).  Similarly,  service  by  publication  upon  a 
nonresident  is  insufficient.  Freeman  v.  Alderson,  119  U.  S.  185  (1886);  Baker  v. 
Baker,  Eccles  &  Co.,  242  U.  S.  394  (191 7);  Cocke  v.  Brewer,  68  Miss.  775,  9  So.  823 
(1891);  Smith  V.  McCutchen,  38  Mo.  415  (1866);  McKinney  v.  Collins,  88  N.  Y.  216 
(1882).  Compare  D'Arcy  v.  Ketchum,  11  How.  (U.  S.)  165  (1850)  (service  upon  a 
co-debtor). 
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brought,  the  jurisdiction  over  the  defendant  continues  throughout 
all  stages  of  the  action,  although  the  defendant  may  in  the  mean- 
time have  left  the  state,  acquired  a  domicile  or  citizenship  else- 
where, or  attempted  to  withdraw  his  consent.^^ 

The  most  usual  method  of  acquiring  jurisdiction  is  by  personal 
service  of  process  upon  the  defendant.  Such  service  is  valid  only 
when  the  defendant,  whether  a  resident  or  nonresident,  is  within 
the  state  when  served.  While  he  is  within  the  state,  no  matter 
for  how  brief  a  time,  the  state  has  control  over  him,  and  if  during 
that  time  he  is  duly  served  with  process,  the  court  acquires  juris- 
diction over  him,^^  unless  indeed  for  some  reason  he  was  exempt 
or  privileged  from  service.^^ 

Again,  jurisdiction  over  the  person  of  the  defendant  may  be 
acquired  by  his  consent.  This  consent  may  be  given  either  before 
or  after  action  has  been  brought.  Jurisdiction  is  conferred  when 
the  defendant  enters  a  general  appearance  in  an  action,  that  is,  an 
appearance  for  some  purpose  other  than  that  of  raising  the  objec- 
tion of  lack  of  jurisdiction  over  him.^°  A  stipulation  waiving 
service  has  the  same  effect.^^     The  defendant  may,  before  suit  is 

"  Nations  v.  Johnson,  24  How.  (U.  S.)  195  (i86o);  Michigan  Trust  Co.  v.  Ferry, 
228  U.  S.  346  (1913);  Fitzsimmons  v.  Johnson,  90  Term.  416,  17  S.  W.  100  (1891). 
"This  is  one  of  the  decencies  of  civilization  that  no  one  would  dispute."  Michigan 
Trust  Co.  V.  Ferry,  supra,  per  Holmes,  J.  As  to  the  extent  of  this  principle,  see  New 
York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  518  (1916). 

"  Smith  V.  Gibson,  83  Ala.  284,  3  So.  321  (1887);  Lee  v.  Baird,  139  Ala.  526,  36 
So.  720  (1903);  Darrah  v.  Watson,  36  Iowa,  116  (1872);  Alley  v.  Caspari,  80  Me. 
234,  14  Atl.  12  (1888);  Peabody  v.  Hamilton,  106  Mass.  217  (1870);  Thompson  v. 
Cowell,  148  Mass.  552,  20  N.  E.  170  (1889). 

"  As  in  the  case  of  persons  inveigled  into  the  statte,  and  nonrfesident  witnesses  and,  - 
in  some  jurisdictions,  nonresident  parties  to  judicial  proceedings.    Stewart  v.  Ramsay, 
242  U.  S.  128  (1916);  Matthews  v.  Tufts,  87  N.  Y.  568  (1882).    As  to  privilege  from 
service  of  process,  see,  further,  cases  cited  in  Scott,  Cas.  Crv.  Proc.  23. 

*"  Boyle  V.  Sacker,  39  Ch.  D.  249  (C.  A.  1888);  Henderson  v.  Carbondale,  etc.  Co., 
140  U.  S.  25  (1891);  Western  Loan  Co.  v.  Butte,  etc.  Co.,  210  U.  S.  368  (1908);  St. 
Louis  Car  Co.  v.  Stillwater,  etc.  Co.,  53  Minn.  129,  54  N.  W.  1064  (1893).  An  appli- 
cation for  an  extension  of  time  to  answer  is  not  necessarily  a  general  appearance. 
Meisukas  v.  Greenough,  etc.  Co.,  244  U.  S.  54  (191 7);  Lowrie  v.  Castle,  198  Mass.  82, 
83  N.  E.  1118  (1908).  A  petition  for  removal  to  a  federal  court  is  not  a  general  ap- 
pearance. Goldey  v.  Morning  News,  156  U.  S.  518  (1895);  Wabash  Western  Ry.  v. 
Brow,  164  U.  S.  271  (1896);  Mechanical  Apphance  Co.  v.  Castleman,  215  U.  S.  437 
(1910).  A  state  statute  providing  that  an  appearance  for  any  purpose  confers  juris- 
diction over  the  defendant  is  constitutional.  York  v.  Texas,  137  U.  S.  15  (1890). 
Cf.  Harris  v.  Taylor,  [1915]  2  K.  B.  580. 

*^  Allured  v.  Voller,  107  Mich.  476,  65  N.  W.  285  (1895);  Jones  v.  Merrill,  113  Mich. 
433.  71  N.W.  838(1897). 


BUSINESS  JURISDICTION  OVER  NONRESIDENTS        875 

brought,  give  a  power  of  attorney  to  confess  judgment,^^  or  ap- 
point an  agent  to  accept  service,  or  agree  that  service  by  any  other 
method  shall  be  sufficient.^  The  defendant  in  all  these  cases  has 
submitted  to  the  control  of  the  state  and  of  the  court  over  him. 

Again,  a  state  has  control  over  its  citizens  and  over  all  persons 
domiciled  within  the  state  even  when  they  have  gone  outside  the 
state.  At  common  law  jurisdiction  over  such  persons  can  be  ac- 
quired by  the  courts  of  the  state  only  by  personal  service  within 
the  state,  or  by  consent.^^  But  statutes  in  several  states  have  pro- 
vided for  other  methods  of  service  upon  citizens  and  residents.  If 
the  methods  provided  for  are  such  as  are  reasonably  calculated  to 
give  notice  and  an  opportunity  to  defend,  they  are  constitutional.^^ 

^  Van  Norman  v.  Gordon,  172  Mass.  576,  53  N.  E.  267  (1899);  First  National  Bank 
V.  Garland,  109  Mich.  515,  67  N.  W.  559  (1896);  Hazel  v.  Jacobs,  78  N.  J.  L.  459,  75 
Atl.  903  (1910);  Ted  V.  Yost,  128  N.  Y.  387,  28  N.  E.  353  (1891).  The  judgment  is 
not  valid  unless  the  authority  given  in  the  power  of  attorney  is  strictly  followed. 
Grover,  etc.  Co.  v.  RadcUffe,  137  U.  S.  287  (1890);  National  Exchange  Bank  v.  Wiley, 
19s  U.  S.  257  (1904);  Re  Raymor's  Estate,  165  Mich.  259,  130  N.  W.  594  (191 1). 

^  Montgomery,  Jones  &  Co.  v.  Liebenthal  &  Co.,  [1898]  i  Q.  B.  487  (C.  A.). 

^  At  common  law  if  no  service  could  be  made  upon  a  resident  it  was  possible  to 
outlaw  him.  3  Bl.  Comm.  283.  One  result  of  the  outlawry  was  to  forfeit  to  the 
Crown  the  property  of  the  defendant.  This  did  not  directly  inure  to  the  benefit  of 
the  plaintiff  but  it  was  a  powerful  club  to  force  the  defendant  to  appear.  The  process 
of  outlawry  was  rejected  in  the  United  States  as  inapplicable  to  our  conditions. 
Blessing  ;;.  McLinden,  81  N.  J.  L.  379,  79  Atl.  347  (191 1);  Nathanson  v.  Spitz,  19 
R.  I.  70,  31  Atl.  690  (1895);  McCall  V.  Price,  i  McCord  (S.  C.)  82  (1821). 

In  European  countries  jurisdiction  is  normally  based  upon  allegiance  or  domicile 
rather  than  upon  the  personal  presence  of  the  defendant.  Beale,  "The  Jurisdiction 
of  Courts  over  Foreigners,"  26  Harv.  L.  Rev.  193. 

25  Ouseley  v.  Lehigh  Valley,  etc.  Co.,  84  Fed.  602  (C.  C,  E.  D.  Pa.,  1897);  Bicker- 
dike  V.  Allen,  157  111.  95,  41  N.  E.  740  (1895)  (pubUcation  and  mailing);  Sturgis  v. 
Fay,  16  Ind.  429  (1861)  (usual  or  last  place  of  residence);  Bryant  v.  Shute's  Executor, 
147  Ky.  268,  144  S.  W.  28  (191 2)  (last  and  usual  place  of  abode);  Harryman  v. 
Roberts,  52  Md.  64  (1879)  (service  at  residence);  Henderson  v.  Staniford,  105  Mass. 
504  (1870)  (pubHcation) ;  Continental  National  Bank  v.  Thurber,  74  Hun  (N.  Y.) 
632,  26  N.  Y.  Supp.  956  (1893)  (service  at  residence).  Cf.  Douglas  v.  Forrest,  4  Bing. 
686  (1828)  (proclamation  in  public  place);  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155 
(1870).  But  see,  contra,  Raher  v.  Raher,  150  Iowa,  511,  129  N.  W.  494  (1911)  (serv- 
ice outside  the  state). 

A  method  of  service  is  insufficient  when,  although  it  may  have  a  tendency  to  give 
notice  to  the  defendant,  yet  there  is  another  way  obviously  better  calculated  to  give 
notice.  Service  by  publication  is  insufficient  therefore  when  personal  service  is 
possible  (Bardwell  v.  Collins,  44  Minn.  97,  46  N.  W.  315  (1890)),  or  where  the  de- 
fendant had  left  the  state  but  his  family  remained  at  his  last  place  of  abode.  McDonald 
V.  Mabee,  243  U.  S.  90  (1917).  It  is  doubtful  whether  service  by  pubhcation  upon  a 
resident  is  sufficient  even  when  no  other  method  of  service  is  available.    See  McDonald 
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To  what  extent  has  a  state  control  over  nonresidents  not  per- 
sonally within  the  state  but  doing  business  therein,  either  as  in- 
dividuals or  as  partners?  To  what  extent  may  the  state  confer 
upon  its  courts  jurisdiction  over  such  persons?  In  Pennoyer  v. 
Neff,"^^  in  which  the  general  principles  in  regard  to  jurisdiction 
were  thoroughly  discussed  and  expounded,  these  questions  were 
expressly  left  open.    Mr.  Justice  Field  said:  ^^ 

"Neither  do  we  mean  to  assert  that  a  State  may  not  require  a  non- 
resident entering  into  a  partnership  or  association  within  its  limits,  or 
making  contracts  enforceable  there,  to  appoint  an  agent  or  representa- 
tive in  the  State  to  receive  service  of  process  and  notice  in  legal  pro- 
ceedings instituted  with  respect  to  such  partnership,  association,  or 
contracts,  or  to  designate  a  place  where  such  service  may  be  made  and 
notice  given,  and  provide,  upon  their  failure  to  make  such  appointment 
or  to  designate  such  place,  that  service  may  be  made  upon  a  public  officer 
designated  for  that  purpose,  or  in  some  other  prescribed  way,  and  that 
judgments  rendered  upon  such  service  may  not  be  binding  upon  the 
non-residents  both  within  and  without  the  State." 

A  number  of  cases  have  lately  arisen  involving  the  vaHdity  of  a 
Kentucky  statute.    This  statute  ^^  provides  that: 

"In  actions  against  an  individual  residing  in  another  State,  or  a 
partnership,  association,  or  joint  stock  company,  the  members  of  which 
reside  in  another  State,  engaged  in  business  in  this  State,  the  svimmons 
may  be  served  on  the  manager,  or  agent  of,  or  person  in  charge  of,  such 
business  in  this  State,  in  the  county  where  the  business  is  carried  on,  or 
in  the  county  where  the  cause  of  action  occurred." 

The  courts  of  Kentucky  have  upheld  the  validity  of  this  stat- 
ute.^^  In  several  cases,  however,  the  courts  of  other  states  have 
held  invahd  Kentucky  judgrnents  rendered  under  the  statute.^^ 

V.  Mabee,  supra;  De  la  Montanya  v.  De  la  Montanya,  112  Cal.  loi,  44  Pac.  354 
(1896).  .     . 

^  95  U.  S.  714  (1877). 

"  lUd.,  735. 

28  Kentucky  Civil  Code,  §  51,  subsec.  6. 

29  Guenther  v.  American  Steel  Hoop  Co.,  116  Ky.  580,  76  S.  W.  419  (1903);  Johnson 
V.  Westerfield,  143  Ky.  10,  135  S.  W.  425  (1911);  Crane  v.  Hall,  165  Ky.  827,  178  S.  W. 
1096  (1915)- 

*"  Moredock  v.  Kirby,  118  Fed.  180  (C.  C,  W.  D.  Ky.,  1902);  Flexner  v.  Farson, 
268  ni.  435,  109  N.  E.  327  (1915);  Cabanne  v.  Graf,  87  Minn.  510,  92  N.  W.  461 
(1902).  For  cases  holding  similar  statutes  invalid,  see  Brooks  v.  Dun,  51  Fed.  138 
(C.  C,  W.  D.  Tenn.,  1892);  Ralya  Market  Co.  v.  Armour  &  Co.,  102  Fed.  530  (C.  C, 
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In  the  most  recent  of  these  cases,  Flexner  v.  Farson,^^  an  action 
of  debt  was  brought  in  Illinois  upon  a  Kentucky  judgment.  It 
appeared  that  the  cause  of  action  on  which  the  judgment  was 
based  arose  in  Kentucky;  that  the  defendants  were  nonresidents 
but  were,  at  the  time  the  cause  of  action  arose,  doing  business  in 
Kentucky  as  partners  through  one  Washington  Flexner  as  their 
agent;  that  service  was  made  upon  him  after  he  had  ceased  to  act 
as  such  agent;  that  the  defendants  did  not  appear  in  the  action; 
and  that  the  Kentucky  court  thereupon  rendered  judgment  against 
them  by  default.  The  Illinois  court  gave  judgment  for  the  de- 
fendants, which  was  affirmed  on  appeal  by  the  Supreme  Court  of 
the  state.  The  plaintiff,  contending  that  full  faith  and  credit  was 
denied  to  the  Kentucky  judgment,  brought  the  case  on  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and  that  court 
has  affirmed  the  Illinois  judgment.^^  The  opinion  of  the  court, 
delivered  by  Mr.  Justice  Holmes,  is  very  brief.  After  stating  the 
facts,  he  says: 

"It  is  argued  that  the  pleas  tacitly  admit  that  Washington  Flexner 
was  agent  of  the  firm  at  the  time  of  the  transaction  sued  upon  in  Ken- 
tucky, and  the  Kentucky  statute  is  construed  as  purporting  to  make 
him  agent  to  receive  service  in  suits  arising  out  of  the  business  done  in 
that  State.  On  this  construction  it  is  said  that  the  defendants  by  doing 
business  in  the  State  consented  to  be  bound  by  the  service  prescribed. 
The  analogy  of  suits  against  insurance  companies  based  upon  such  serv- 
ice is  invoked.  Mutual  Reserve  Fund  Life  Association  v.  Phelps,  190 
U.  S.  147.  But  the  consent  that  is  said  to  be  implied  in  such  cases  is  a 
mere  fiction,  founded  upon  the  accepted  doctrine  that  the  States  could 
exclude  foreign  corporations  altogether,  and  therefore  could  establish 
this  obligation  as  a  condition  to  letting  them  in.  Lafayette  Ins.  Co.  v. 
French,  18  How.  404;  Pennsylvania  Fire  Ins.  Co.  v.  Gold  Issue  Mining 
b"  Milling  Co.,  243  U.  S.  93,  96.  The  State  had  no  power  to  exclude  the 
defendants  and  on  that  ground  without  going  farther  the  Supreme 
Court  of  Illinois  rightly  held  that  the  analogy  failed,  and  that  the  Ken- 

N.  D.  Iowa,  1900);  Caldwell  v.  Armour,  i  Pen.  (Del.)  545  (1899);  Aikmann  v.  San- 
derson, 122  La.  265,  47  So.  600  (1908).  But  see,  contra,  Alaska  Commercial  Co.  v. 
Debney,  144  Fed.  i  (C.  C.  A.,  9th  Circ,  1906);  Rauber  v.  Whitney,  125  Ind.  216,  25 
N.  E.  186  (1890);  Behn  v.  Whitney,  125  Ind.  599,  25  N.  E.  187  (1890);  Edwards  v. 
Van  Cleave,  47  Ind.  App.  347,  94  N.  E.  596  (191 1);  Green  v.  Synder,  114  Tenn.  100, 
84  S.  W.  808  (1904). 

»  268  111.  435,  109  N.  E.  327  (191s). 

^  Flexner  v.  Farson,  248  U.  S.  289  (1919). 


878  HARVARD  LAW  REVIEW 

tucky  judgment  was  void.  If  the  Kentucky  statute  purports  to  have 
the  effect  attributed  to  it,  it  cannot  have  that  effect  in  the  present  case. 
New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  518,  522,  523.  Judgment 
affirmed." 

The  Kne  of  thought  which  the  opinion  seems  to  suggest  is  this: 
A  state  may  exclude  a  foreign  corporation  altogether,  and  may 
therefore  admit  it  on  such  conditions  as  it  may  choose  to  impose; 
but  a  state  may  not  exclude  nonresident  persons,  and  may  not  there- 
fore impose  any  conditions  on  admission.  The  problem,  however, 
is  not  quite  as  simple  as  this.  A  state  may  not  always  exclude 
foreign  corporations;  for  example,  it  may  not  exclude  a  corporation 
which  seeks  to  do  only  an  interstate  business.  But  even  though  it 
may  not  exclude,  it  may  impose  some  conditions  on  admission.^ 

The  opinion  of  Mr.  Justice  Holmes  suggests  an  inquiry  into  the 
basis  of  jurisdiction  over  corporations.  There  is  no  difficulty  as  to 
domestic  corporations.  Obviously  the  state  which  creates  a  cor- 
poration has  the  necessary  control  over  it  to  serve  as  a  basis  of 
jurisdiction.  It  is  domiciled  within  the  state.  At  common  law 
service  upon  a  corporation  is  effected  by  service  upon  its  principal 
officer.^^  By  statute  service  upon  other  officers  or  agents  is  fre- 
quently allowed,  and  such  service,  or  service  by  any  other  method, 
is  valid  if  it  fairly  tends  to  give  the  corporation  notice  of  the  action 
and  an  opportunity  to  be  heard  .^^ 

^  See  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  579  (1914),  stated  and 
discussed  infra,  p.  885. 

And  even  though  a  state  may  exclude,  there  are  some  conditions  on  admission  it 
may  not  impose,  e.  g.,  conditions  designed  to  prevent  resorting  to  the  federal  courts 
or  conditions  which  would  result  in  taking  the  property  of  the  corporation  without 
due  process  of  law.  See  note  44,  infra.  But  see  the  dissenting  opinion  of  Mr.  Justice 
Holmes  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  i,  52  (1910).  For  a  discussion 
of  "unconstitutional  conditions,"  see  Henderson,  Foreign  Corporations,  Chap. 
VIII;  Report  of  the  Commissioner  of  Corporations  oa  State  Laws  concerning  Foreign 
Corporations,  1915,  Pt.  II. 

^  Kansas  City,  etc.  R.  R.  Co.  v.  Daughtry,  138  U.  S.  298,  305  (1891);  State  v. 
Western  N.  C.  R.  R.  Co.,  89  N.  C.  584  (1883);  i  Tidd's  Practice,  8  ed.,  119. 

^  St.  Mary's  Petroleum  Co.  v.  West  Virginia,  203  U.  S.  183  (1906)  (service  upon 
state  auditor);  Clearwater  Mercantile  Co.  v.  Roberts,  51  Fla.  176,  40  So.  436  (1906) 
(publication);  Nelson  v.  C,  B.  &  Q.  R.  R.  Co.,  225  111.  197,  80  N.  E.  109  (1907)  (pub- 
lication and  mail);  Hinckley  v.  Kettle  River  R.  R.  Co.,  70  Minn.  105,  72  N.  W.  835 
(1897)  (deposit  of  simmions  in  oflBce  of  secretary  of  state,  who  is  charged  with  duty  of 
maihng  a  copy  to  an  officer  of  the  corporation);  Straub  v.  Lyman,  etc.  Co.,  30  S.  D. 
310,  138  N.  W.  957  (191 2)  (service  outside  the  state.) 

If  the  method  of  service  is  not  reasonably  calculated  to  give  the  corporation  notice 
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A  more  difficult  question  arises  as  to  foreign  corporations,  that 
is,  corporations  organized  and  existing  under  the  laws  of  another 
state  or  territory  or  country  than  that  in  which  the  action  is 
brought.  If  a  foreign  corporation  is  not  doing  business  within  the 
state,  it  is  not  subject  to  the  jurisdiction  of  the  state  merely  be- 
cause one  or  more  of  its  officers  or  agents  happens  to  live  there  or 
to  go  there.^^  The  New  York  and  North  Carolina  courts  long 
obstinately  clung  to  the  opposite  view;^'^  but  the  Supreme  Court 
of  the  United  States  has  now  definitely  held  that  a  state  has  no 
jurisdiction  over  the  corporation  in  such  a  case,  and  that  an  at- 
tempt to  exercise  jurisdiction  is  a  violation  of  the  Fourteenth 
Amendment.'^ 

Certainly,  however,  a  foreign  corporation  may  voluntarily  con- 
sent to  submit  itself  to  the  jurisdiction  of  the  state  and  of  the 
courts  of  the  state.  And  inasmuch  as  a  corporation,  although  a 
"person"  ^^  and  entitled  as  such  to  protection  under  the  due- 
process  clause  of  the  Fourteenth  Amendment,  is  not  a  "citizen"  *° 
and  is  not  as  such  entitled  to  "all  privileges  and  immunities  of 
citizens  in  the  several  States,"  ^^  or  "the  privileges  or  immunities 
of  citizens  of  the  United  States,"  ^^  a  state  may  in  general  exclude 
a  foreign  corporation  from  doing  business  within  the  state  .^^  It 
may  impose  conditions  precedent  to  its  doing  business  within  the 

and  an  opportunity  to  defend,  it  is  unconstitutional.  Pinney  v.  Providence  Loan  & 
Investment  Co.,  106  Wis.  396,  82  N.  W.  308  (1900)  (leaving  copy  in  registry  of  deeds, 
no  one  being  charged  with  duty  to  notify  defendant). 

^  St.  Clair  v.  Cox,  106  U.  S.  350  (1882);  Goldey  v.  Morning  News,  156  U.  S.  518 
(1895);  Kendall  v.  American  Automatic  Loom  Co.,  198  U.  S.  477  (1905);  Newell  v. 
Great  W.  Ry.  Co.,  19  Mich.  336  (1869);  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  (4  Zab.) 
222  (1853);  Aldrich  v.  Anchor  Coal  Co.,  24  Ore.  32,  32  Pac.  756  (1893). 

"  Sadler  v.  Boston,  etc.  Co.,  202  N.  Y.  547,  95  N.  E.  1139  (1911),  140  N.  Y.  App. 
Div.  367,  125  N.  Y.  Supp.  405  (1910);  Menefee  v.  Riverside,  etc.  Mills,  161  N.  C.  164, 
76  S.  E.  741  (1913). 

'*  Riverside,  etc.  Mills  v.  Menefee,  237  U.  S.  189  (1915).  See  also  Dollar  Co.  v. 
Canadian,  etc.  Co.,  220  N.  Y.  270,  115  N.  E.  711  (1917). 

*^  Santa  Clara  Co.  v.  Southern  Pac.  R.  R.  Co.,  118  U.  S.  394,  396  (1886);  Smyth 
V.  Ames,  169  U.  S.  466  (1898). 

«  Paul  V.  Virginia,  8  Wall.  (U.  S.)  x68  (1868). 

«  Article  IV,  §  2. 

«*  Amendment  XIV. 

«  Paul  V.  Virginia,  8  Wall.  (U.  S.)  168  (1868).  For  an  exhaustive  digest  of  deci- 
sions as  to  what  constitutes  "doing  business"  within  a  state,  see  the  Report  of  the 
Commissioner  of  Corporations  on  State  Laws  concerning  Foreign  Corporations,  1915, 
156-68. 
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state.  It  may  impose  as  a  condition  precedent  the  filing  of  a  con- 
sent to  service  of  process  in  a  designated  manner.  If  a  foreign 
corporation  actually  files  such  a  consent  it  is  bound  thereby.^ 

Not  infrequently  it  happens  that  a  foreign  corporation  does 
business  in  a  state  without  having  filed  consent  to  any  form  of 
service  of  process.  The  statute  may  not  require  the  filing  of  any 
consent,  but  may  simply  provide  that  if  a  corporation  does  business 
within  the  state,  service  may  be  made  upon  one  of  its  ofiicers  or 
agents  within  the  state,  or  upon  a  public  officer  of  the  state.  Or 
the  statute  may  require  the  filing  of  a  consent,  but  the  corporation 
may  have  neglected  to  comply  with  the  statute  .^^  In  such  cases, 
where  the  corporation  has  not  expressly  assented  to  the  jurisdiction 
of  the  state  and  of  the  courts  of  the  state,  three  possible  founda- 
tions for]  jurisdiction  have  been  suggested:  (i)  that  the  corpora- 
tion has  given  an  "implied"  consent  to  the  jurisdiction;  (2)  that 
the  corporation  is  present  and  is  found  within  the  state;  and  (3) 
that  on  principles  of  justice,  if  a  corporation  voluntarily  does  busi- 
ness within  the  state,  it  is  bound  by  the  reasonable  regulations  by 
the  state  of  that  business.'^ 

I.  In  the  leading  case  of  Lafayette  Insurance  Co.  v.  French*'' 
jurisdiction  is  rested  upon  the  theory  of  "implied"  consent.  Mr. 
Justice  Curtis  said :  ^^ 

"A  corporation  created  by  Indiana  can  transact  business  in  Ohio 
only  with  the  consent,  express  or  implied,  of  the  latter  State.    13  Pet. 

**  The  decisions  on  this  point  are  numberless.  See  Beale,  Foreign  Corporations, 
Chaps.  VII,  XI;  Henderson,  Position  of  Foreign  Corporations  in  American 
Constitutional  Law,  Chap.  V. 

But  a  foreign  corporation  is  not  bound  by  its  consent  to  conditions  which  are  so 
outrageously  unreasonable  as  to  amount  to  a  deprivation  of  property  without  due 
process  of  law.  "A  state  may  not  say  to  a  foreign  corporation,  you  may  do  business 
within  our  borders  if  you  permit  your  property  to  be  taken  without  due  process  of 
law."  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  83  (1913).  It  is  conceived 
therefore  that  if  the  corporation  should  agree  to  be  bound  by  a  judgment  rendered 
without  any  service  of  process,  or  after  service  by  a  method  which  would  have  no 
tendency  to  give  notice  of  the  action  to  the  corporation  or  an  opportunity  to  be 
heard,  it  would  not  be  boimd.    See  note  ^5,  supra,  and  note  50,  infra. 

^  For  a  summary  of  the  statutes  of  the  several  states,  see  the  Report  of  the  Com- 
missioner of  Corporations  on  State  Laws  concerning  Foreign  Corporations,  191 5, 

34-41. 

^  A  corporation,  it  seems  clear,  is  domiciled  only  in  the  state  creating  it.  Hence 
jurisdiction  over  a  foreign  corporation  cannot  be  based  upon  domicile. 

«  18  How.  (U.  S.)  404  (1855). 

<8  Pages  407,  408. 
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519.  This  consent  may  be  accompanied  by  such  conditions  as  Ohio 
may  think  fit  to  impose;  and  these  conditions  must  be  deemed  valid 
and  effectual  by  other  States,  and  by  this  coiu-t,  provided  they  are  not 
repugnant  to  the  constitution  or  laws  of  the  United  States,  or  inconsist- 
ent with  those  rules  of  pubUc  law  which  seciue  the  jurisdiction  and 
authority  of  each  State  from  encroachment  by  all  others,  or  that  prin- 
ciple of  natural  justice  which  forbids  condemnation  without  opportu- 
nity for  defence  .  .  .  Now,  when  this  corporation  sent  its  agent  into 
Ohio,  with  authority  to  make  contracts  of  insurance  there,  the  corpora- 
tion must  be  taken  to  assent  to  the  condition  upon  which  alone  such 
business  could  be  there  transacted  by  them;  that  condition  being,  that 
an  agent,  to  make  contracts,  should  also  be  the  agent  of  the  corporation 
to  receive  service  of  process  in  suits  on  such  contracts." 

This  line  of  reasoning  is  undoubtedly  sound  enough  in  cases  in 
which  it  is  really  possible  to  find  sufficient  evidence  of  consent. 
In  truth,  however,  although  it  is  sometimes  possible  to  spell  out  a 
consent  by  the  corporation,  it  is  often  difl&cult  and  sometimes  im- 
possible to  do  so.'*^  But  the  corporation  may  be  held  even  if  it 
appears  that  it  did  not  consent.  The  Supreme  Court  recognizes 
that  the  implication  of  consent  in  many  cases  involves  a  fiction, 
but  the  corporation  nevertheless  does  not  on  that  accoimt  escape.^" 

2.  To  meet  the  difficulty  of  lack  of  any  real  consent,  and  to  avoid 
the  necessity  of  resorting  to  a  fiction,  it  has  been  urged  that  the 
jurisdiction  is  based  upon  the  presence  of  the  corporation  within 
the  state.^^  It  is  asserted  that  a  corporation  is  actually  present 
and  can  be  found  wherever  it  is  engaged  in  business.  On  this 
theory  a  foreign  corporation  can  be  served  in  a  state  where  it  does 

*^  The  difficulties  with  the  theory  of  implied  consent  are  set  forth  in  Henderson, 
Position  of  Foreign  Corporations  in  American  Constitutional  Law,  Chap.  V; 
Cahill,  "Jurisdiction  over  Foreign  Corporations,"  30  Harv.  L.  Rev.  676.  The  theory 
is  supported  in  Beale,  Foreign  Corporations,  Chap.  XI. 

*"  Conversely,  a  foreign  corporation  is  not  bound  by  regulations  which  are  so  out- 
rageous as  to  amount  to  a  deprivation  of  property  without  due  process  of  law.  It 
has  been  held  that  if  a  state  statute  provides  for  service  of  process  upon  a  foreign 
corporation  doing  business  within  the  state  by  service  upon  a  public  officer,  such 
service  is  invalid  if  it  is  not  such  as  is  calculated  to  give  notice  to  the  corporation. 
King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  485  (D.  C,  Nev.,  1916)  (service  upon 
state  official  not  charged  with  duty  to  notify  corporation) ;  Knapp  v.  jBulIock  Tractor 
Co.,  242  Fed.  543  (D.  C,  S.  D.  Cal.,  1917)  (like  preceding  case).  Cf.  Mutual  Life 
Ins.  Co.  V.  Spratley,  172  U.  S.  602  (1899);  Commercial  Mutual  Accident  Co.  v.  Davis, 
213  U.  S.  245  (1909). 

"  For  a  discussion  of  this  theory,  see  Henderson,  Position  of  Foreign  Corpor- 
ations IN  American  Constitutional  Law,  Chap.  V;  30  Harv.  L.  Rev.  676-96. 
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business  even  though  no  statute  authorizes  such  service.  Some 
cases  have  indeed  gone  to  this  length.^^  xhere  would  seem  to  be 
no  objection  on  principle  to  this  theory,  but  it  has  never  met  with 
complete  and  unqualified  approval  by  the  Supreme  Court.  In  a 
famous  dictum  of  Chief  Justice  Taney  in  Bank  of  Augusta  v. 
Earle,^  the  proposition  was  asserted  in  broad  terms  that  "a  cor- 
poration can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created."  Although  since  that  dictum 
was  promulgated,  the  broad  doctrine  there  laid  down  hasbeen  con- 
siderably limited,  and  the  Supreme  Court  has  in  many  cases  stated 
that  a  corporation  may  be  found  outside  the  state  wherein  it  was 
organized,  yet  the  Supreme  Court  has  never  completely  and  def- 
initely repudiated  the  dictum.  Two  recent  cases.  Old  Wayne  Life 
Association  v.  McDonough  ^  and  Simon  v.  Southern  Railway, ^^  de- 
cided by  that  court,  tend  to  show  a  disapproval  of,  or  at  least  a 
limitation  on,  the  doctrine  of  corporate  presence.  In  these  cases 
it  was  held  that  under  a  statute  providing  for  service  on  foreign 
corporations  doing  business  within  the  state  by  service  upon  a 
public  ofiicial,  such  service  was  insufficient  if  the  cause  of  action 
arose  in  another  state. 

3.  In  explanation  of  Old  Wayne  Life  Association  v.  McDonough 
and  Simon  v.  Southern  Railway,  Learned  Hand,  J.,  has,  in  the  case 
of  Smolik  V.  Philadelphia  6*  Reading  Coal  &*  Iron  Co.,^  suggested 
a  third  possible  theory  on  which  to  base  jurisdiction  over  foreign 
corporations.  In  that  case  it  appeared  that  a  New  York  statute 
required  every  foreign  corporation  doing  business  in  New  York  to 
take  out  a  license,  which  should  not  be  issued  unless  the  corpora- 
tion had  appointed  an  agent  within  the  state  upon  whom  process 
might  be  served.  The  defendant  corporation  did  appoint  such  an 
agent,  and  in  an  action  brought  in  the  federal  District  Court  for 
the  Southern  District  of  New  York,  and  based  upon  a  cause  of 
action  which  did  not  arise  in  New  York,  service  was  made  upon  the 

^  La  Compagnie  G6n6rale  Transatlantique  v.  Law  &  Co.,  [1899]  A.  C.  431;  Wilson 
Packing  Co.  v.  Hunter,  8  Biss.  429,  Fed.  Cas.  No.  17,852  (1879).  But  see  Desper  v. 
Continental  Water  Meter  Co.,  137  Mass.  252  (1884).  And  see  cases  cited,  Scott, 
Cas.  Crv.  Proc.  38,  note. 

"  13  Pet.  (U.  S.)  S19,  S88  (1839). 

M  204  U.  S.  8  (1907). 

w  236U.  5.115(1915). 

M  222  Fed.  148  (D.  C,  S.  D.,  N.  Y.,  1915). 
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agent.     A  motion  to  set  aside  the  service  was  denied.^^    Judge 
Hand  said: 

"When  it  is  said  that  a  foreign  corporation  will  be  taken  to  have 
consented  to  the  appointment  of  an  agent  to  accept  service,  the  court 
does  not  mean  that  as  a  fact  it  has  consented  at  all,  because  the  cor- 
poration does  not  in  fact  consent;  but  the  court,  for  purposes  of  justice, 
treats  it  as  if  it  had.  It  is  true  that  the  consequences  so  imputed  to  it 
lie  within  its  own  control,  since  it  need  not  do  business  within  the  state, 
but  that  is  not  equivalent  to  a  consent;  actually  it  might  have  refused 
to  appoint,  and  yet  its  refusal  would  make  no  difference.  The  court,  in 
the  interests  of  justice,  imputes  results  to  the  voluntary  act  of  doing 
business  within  the  foreign  state,  quite  independently  of  any  intent. 

"The  limits  of  that  consent  are  as  independent  of  any  actual  intent 
as  the  consent  itself.  Being  a  mere  creature  of  justice  it  will  have  such 
consent  only  as  justice  requires;  hence  it  may  be  limited,  as  it  has  been 
limited  in  Simon  v.  Southern  Railway,  supra,  and  Old  Wayne  Insurance 
Co.  V.  McDonough,  supra.  The  actual  consent  in  the  cases  at  bar  has 
no  such  latitudinarian  possibilities;  it  must  be  measured  by  the  proper 
meaning  to  be  attributed  to  the  words  used,  and,  where  that  meaning 
calls  for  wide  application,  such  must  be  given."  ^^ 

Here  then  is  a  third  theory  of  the  basis  of  jurisdiction  over  for- 
eign corporations.  If  a  foreign  corporation  voluntarily  does  busi- 
ness within  the  state  it  is  bound  by  reasonable  regulations  of  that 
business  imposed  by  the  state,  not  because  it  is  found  there,  not 
because  it  has  consented  to  those  regulations,  but  because  it  is  as 
reasonable  and  just  to  subject  the  corporation  to  those  regulations 
as  though  it  had  consented.  The  jurisdiction  is  based  upon  the 
control  of  the  state  resulting  from  the  voluntary  act  of  the  corpora- 

"  Bagdon  v.  Philadelphia,  etc.  Co.,  217  N.  Y.  432,  iii  N.  E.  1075  (1916),  accord. 

58  222  Fed.  148,  151.  This  opinion  was  approved  by  Holmes,  J.,  in  Pennsylvania 
Fire  Ins.  Co.  v.  Gold  Issue  Min.  &  Mill.  Co.,  243  U.  S.  93  (1917),  in  which  case  the 
defendant  had  filed  a  consent  to  service  of  process  upon  a  public  official,  and  the 
service  was  upheld  although  the  cause  of  action  arose  outside  the  state.  It  is  not 
yet  settled  whether,  in  view  of  the  Old  Wayne  and  Simon  cases,  service  of  process 
upon  an  agent  is  vahd,  when  the  cause  of  action  arose  outside  the  state,  if  no  con- 
sent had  been  filed.  The  service  was  held  invalid  in  Fry  v.  Denver,  etc.  R.  R.  Co., 
226  Fed.  893  (D.  C,  N.  D.,  Cal.,  1915),  and  in  Takacs  v.  Philadelphia,  etc.  Ry.  Co., 
228  Fed.  728  (D.  C,  S.  D.,  N.  Y.,  1915).  But  the  contrary  result  was  reached  in 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100  (1898);  Atchison,  etc.  Ry.  Co.  v.  Weeks, 
248  Fed.  970,  979  (D.  C,  W.  D.,  Texas,  1918);  Reynolds  v.  Missouri,  etc.  Ry.,  228 
Mass.  584,  117  N.  E.  913  (191 7);  Tauza  11.  Susquehanna  Coal  Co.,  220  N.  Y.  259, 
115  N.  E.  915  (1917)- 
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tion  in  doing  business  within  the  state,  not  from  its  voluntary- 
consent  to  be  bound  by  the  laws  of  the  state. ^®  Here  is  no  illegiti- 
mate assumption  of  power  by  the  state;  Tobago  is  not  trying  to 
bind  the  rights  of  the  whole  world. 

Having  examined  the  possible  bases  of  jurisdiction  over  foreign 
corporations,  we  may  turn  again  to  the  question  of  Jurisdiction 
over  nonresident  persons.^"  When  citizens  of  other  states  seek  to 
do  business  within  the  state,  either  as  individuals  or  as  partners, 
the  state  has  no  power  arbitrarily  to  exclude  them.  To  do  so 
would  violate  the  provision  of  Article  IV,  section  2,  of  the  federal 
Constitution  that  "The  citizens  of  each  State  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  several  States"; 
and  the  provision  of  the  Fourteenth  Amendment  that  "No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States."  But  because  the 
state  cannot  exclude,  it  does  not  follow  that  it  may  not  impose 
conditions  upon  admission. 

It  is  well  settled  that  a  state  may,  in  the  reasonable  exercise  of 
the  police  power,  regulate  business  carried  on  within  the  state, 
although  the  business  is  of  an  interstate  character  and  although  it 
is  carried  on  by  nonresidents.  Under  the  pretence  of  exercising 
the  poHce  power,  to  be  sure,  the  state  may  not  impose  burdens 
upon  interstate  commerce,  or  take  property  without  due  process 
of  law,  or  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  or  deny  to  citizens  of  the  several  states  and 
citizens  of  the  United  States  the  privileges  and  immunities  guaran- 

*'  A  state  may  validly  provide  for  service  of  process  upon  a  foreign  corporation 
which  has  ceased  to  do  business  within  the  state  if  the  cause  of  action  arose  in  the 
state  before  the  withdrawal.  Mutual  Reserve  Life,  etc.  Ass'n  v.  Phelps,  190  U.  S. 
147  (1903);  McCord  Lumber  Co.  v.  Doyle,  97  Fed.  22  (C.  C.  A.,  8th  Circ,  1899); 
Tucker  v.  Insurance  Co.,  232  Mass.  224, 122  N.  E.  285  (1919).  Cf.  Hunter  v.  Mutual 
Reserve  Life  Ins.  Co.,  218  U.  S.  573  (1910).  It  would  be  impossible  to  say  that  at 
the  time  of  service  the  corporation  is  present  within  the  state.  People's  Tobacco  Co. 
V.  American  Tobacco  Co.,  246  U.  S.  79  (1918).  These  decisions  can  be  upheld  only 
on  the  theory  of  implied  consent,  or  on  the  theory  suggested  by  Judge  Hand. 

«"  I  have  not  attempted  to  distinguish  cases  where  the  business  is  carried  on  by  a 
partnership  from  those  in  which  it  is  carried  on  by  an  individual.  In  ovu-  law  a  part- 
nership is  not  treated  as  an  entity.  If  it  were  so  treated  it  would  be  possible  to  apply 
many  of  the  principles  apphcable  to  corporations  which  are  not  appUcable  to  indi- 
viduals. See  Worcester,  etc.  Co.  v.  Firbank,  PauMng  &  Co.,  [1894]  i  Q.  B.  784;  Von 
Hellfeld  v.  Rechnitzer  and  Mayer  FrSres  &  Co.,  [1914I  i  Ch.  748;  Sugg  v.  Thornton, 
132  U.  S.  524  (1889);  State  V.  Adams  Express  Co.,  66  Minn.  271,  68  N.  W.  1085  (1896). 
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teed  by  the  Constitution.  When  a  state  attempts  to  compel  non- 
residents doing  business  within  the  state  to  submit  to  the  jurisdic- 
tion of  the  courts  of  the  state,  the  vaHdity  of  the  attempt  depends 
upon  the  question  whether  this  is  a  reasonable  exercise  of  the 
power  to  regulate  business. 

The  state  has  not  power  to  exciude  a  corporation  which  seeks  to 
do  within  the  state  only  interstate  business.  Nevertheless  it  was 
held  in  International  Harvester  Co.  v.  Kentucky  ^^  that  the  state 
may  vaHdly  pfovide  that  such  a  corporation  should  appoint  an 
agent  to  accept  service  of  process.  Such  a  provision  does  not  im- 
pose an  improper  burden  upon  interstate  commerce.  It  merely 
treats  foreign  corporations  like  domestic  corporations.  Mr.  Justice 
Day,  speaking  for  the  court  in  that  case,  said: 

"It  is  argued  that  a  corporation  engaged  in  purely  interstate  com- 
merce within  a  State  cannot  be  required  to  submit  to  regulations  such 
as  designating  an  agent  upon  whom  process  may  be  served  as  a  condi- 
tion of  doing  such  business,  and  that  as  such  requirement  cannot  be 
made,  the  ordinary  agents  of  the  corporation,  although  doing  interstate 
business  within  the  State,  cannot  by  its  laws  be  made  amenable  to 
judicial  process  within  the  State.  The  contention  comes  to  this,  so  long 
as  a  foreign  corporation  engages  in  interstate  commerce  only  it  is  im- 
mune from  the  service  of  process  under  the  laws  of  the  State  in  which 
it  is  carrying  on  such  business.  This  is  indeed,  as  was  said  by  the  Court 
of  Appeals  of  Kentucky,  a  novel  proposition,  and  we  are  unable  to  find 
a  decision  to  support  it,  nor  has  one  been  called  to  our  attention.  True, 
it  has  been  held  time  and  again  that  a  State  cannot  burden  interstate 
commerce  or  pass  laws  which  amount  to  the  regtdation  of  such  com- 
merce; but  this  is  a  long  way  from  holding  that  the  ordinary  process  of 
the  courts  may  not  reach  corporations  carrying  on  business  within  the 
State  which  is  wholly  of  an  interstate  commerce  character."  ^^ 

"  234  U.  S.  579  (1914). 

^^  A  statute  subjecting  cars  used  in  interstate  commerce  to  attachment  and  gar- 
nishment is  not  an  improper  interference  with  interstate  commerce.  Davis  v.  Cleve- 
land, etc.  Ry.  Co.,  217  U.  S.  157  (1910). 

A  state  may  not  impose  unreasonable  conditions  upon  a  corporation  seeking  to 
carry  on  only  interstate  commerce  within  the  state.  International  Textbook  Co.  v. 
Pigg,  217  U.  S.  91  (1910);  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197  (1914).  But  it 
may  impose  such  conditions ,  upon  a  corporation  seeking  to  carry  on  intrastate  as 
well  as  interstate  commerce,  provided  the  conditions  do  not  actually  burden  inter- 
state commerce.  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  560  (1916).  It  may 
not,  however,  impose  conditions  upon  a  corporation  seeking  to  carry  on  intrastate  as 
well  as  interstate  commerce  if  the  conditions  would  operate  as  a  burden  upon  inter- 
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Although  the  state  may  not  exclude  the  corporation,  it  may  com- 
pel the  corporation  to  submit  to  the  jurisdiction  of  its  courts. 

The  case  of  Kane  v.  New  Jersey  ®^  shows  that  although  a  state 
may  not  exclude  from  its  borders  a  nonresident  individual,  yet  it 
may  under  certain  circumstances  impose  as  a  condition  of  admis- 
sion the  appointment  of  an  agent  to  accept  service  of  process.  A 
statute  of  New  Jersey  provided  that  a  nonresident  owner  of  an 
automobile  should,  as  a  condition  precedent  to  his  right  to  operate 
his  car  in  the  highways  of  the  state,  appoint  the  secretary  of  state 
as  his  agent  upon  whom  process  might  be  served  "in  any  action 
or  legal  proceeding  caused  by  the  operation  of  his  registered  motor 
vehicle  within  this  state  against  such  owner."  The  defendant,  a 
resident  of  New  York,  having  failed  to  comply  with  this  provision 
was  arrested  while  driving  his  automobile  in  New  Jersey.  When 
arrested  he  was  on  his  way  from  New  York  to  Pennsylvania.  He 
claimed  that  the  statute  as  to  him  violated  the  Constitution  and 
laws  of  the  United  States  regulating  interstate  commerce,  and  also 
the  Fourteenth  Amendment.  These  contentions  were  overruled, 
and  he  was  fined.  The  conviction  was  affirmed  in  the  highest 
court  of  the  state,  and  the  case  was  brought  to  the  Supreme  Court 
of  the  United  States  by  writ  of  error.  It  was  held  that  the  statute 
was  constitutional.  Mr.  Justice  Brandeis,  speaking  for  the  court, 
said:^'' 

"We  know  that  ability  to  enforce  criminal  and  civU  penalties  for 
transgression  is  an  aid  to  securing  observance  of  laws.  And  in  view  of 
the  speed  of  the  automobile  and  the  habits  of  men,  we  cannot  say  that 
the  Legislature  of  New  Jersey  was  unreasonable  in  believing  that  ability 
to  establish,  by  legal  proceedings  within  the  State,  any  financial  liability 
of  nonresident  owners,  was  essential  to  public  safety.  There  is  nothing 
to  show  that  the  requirement  is  unduly  burdensome  in  practice.  It  is 
not  a  discrimination  against  nonresidents,  denying  them  equal  protec- 
tion of  the  law.  On  the  contrary,  it  puts  nonresident  owners  upon  an 
equality  with  resident  owners." 

A  state  may  then  in  the  exercise  of  its  police  power  impose  rea- 
sonable conditions  upon  nonresidents  wishing  to  do  acts  within 

state  commerce.  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  i  (1910);  Pullman  Co. 
V.  Kansas,  216  U.  S.  56  (1910);  Ludwig  v.  Western  Union  Tel.  Co.,  216  U.  S.  146 
(1910);  Looney  v.  Crane  Co.,  245  U.  S.  178  (191 7);  International  Paper  Co.  v.  Massa- 
chusetts, 246  U.  S.  135.  Cf.  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  560  (1916). 
«  242  U.  S.  160  (1916).  "  Ibid.,  167. 
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the  state.  The  mere  fact  that  the  state  may  not  prevent  the  doing 
of  such  acts  does  not  preclude  it  from  imposing  such  conditions. 
The  police  power  is  not  confined  to  regulations  of  pubHc  health, 
morals,  safety,  and  the  Uke.  It  affects  economic  as  well  as  social 
conditions.  "It  embraces  regulations  designed  to  promote  public 
convenience  or  the  general  prosperity  or  welfare."  ^^  The  condi- 
tions, to  be  sure,  must  be  such  as  fairly  fall  within  the  proper  scope 
of  the  police  power,  and  such  as  do  not  violate  any  rights  guaran- 
teed by  the  federal  Constitution,  such  as  those  protected  by  the 
interstate-commerce  clause  or  by  the  "privileges  and  immunities" 
clauses  or  the  due-process  clause,  or  the  clause  forbidding  a  state 
to  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.  Undoubtedly  a  statute  forbidding  a  foreign  corpora- 
tion to  enter  the  state  to  carry  on  interstate  commerce,  without 
filing  a  consent  to  the  jurisdiction  of  the  courts  of  the  state  as  to 
all  causes  of  action,  no  matter  where  or  how  arising,  is  unconstitu- 
tional.^® Similarly,  doubtless,  a  statute  forbidding  a  nonresident 
to  operate  his  automobile  within  the  state,  unless  he  has  consented 
to  submit  himself  to  the  jurisdiction  of  the  courts  of  the  state  as 
to  all  causes  of  action,  whether  or  not  arising  out  of  the  operation 
of  the  automobile  in  the  state,  would  be  unconstitutional.  Simi- 
larly, doubtless,  a  statute  providing  that  nonresidents  should  not 
do  business  within  the  state  without  having  consented  to  the  juris- 
diction of  the  courts  of  the  state  as  to  all  causes  of  action,  no 
matter  where  or  how  arising,  would  be  unconstitutional. 

^  Sligh  V.  Kirkwood,  237  U.  S.  52,  59  (1915).  See,  also,  Central  Loan  &  Trust 
Co.  V.  CampbeU,  173  U.  S.  84  (1899);  C.  B.  &  Q.  Railway  v.  Drainage  Comm'rs,  200 
U.  S.  561,  S92  (1906);  Bacon  v.  Walker,  204  U.  S.  311  (1907);  Noble  State  Bank  v. 
HaskeU,  219  U.  S.  104  (1911);  Eubank  v.  Richmond,  226  U.  S.  137  (1912).  See 
Freund,  Police  Power,  §§  8,  12. 

^  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197,  205  (1914).  In  that  case  the  court 
said:  "The  second^ [condition],  respecting  the  appointment  of  a  resident  agent  upon 
whom  process  may  be  served,  is  particularly  burdensome,  because,  as  the  Supreme 
Court  of  the  State  has  said,  it  requires  the  corporation  to  subject  itself  to  the  juris- 
diction of  the  courts  of  the  State  in  general  as  a  prerequisite  to  suing  in  any  of  them; 
that  is  to  say,  it  withholds  the  right  to  sue  even  in  a  single  instance  until  the  corpora- 
tion renders  itself  amenable  to  suit  in  all  the  courts  of  the  State  by  whosoever  chooses 
to  sue  it  there.  If  one  State  can  impose  such  a  condition  others  can,  and  in  that  way 
corporations  engaged  in  interstate  commerce  can  be  subjected  to  great  embarrass- 
ment and  serious  hazards  in  the  enforcement  of  contractual  rights  directly  arising 
out  of  and  connected  with  such  commerce.  As  applied  to  such  rights  we  think  the 
conditions  are  unreasonable  and  burdensome,  and  therefore  in  conflict  with  the 
commerce  clause." 
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But  there  would  seem  to  be  no  objection  to  a  statute  which  for- 
bids nonresidents  to  do  business  within  the  state  without  having 
consented  to  the  jurisdiction  of  the  courts  of  the  state  as  to  all 
causes  of  action  arising  within  the  state  and  out  of  the  business 
carried  on  within  the  state.  Such  a  provision  seems  essentially- 
just.  Very  clearly  provisions  allowing  creditors  to  attach  the  as- 
sets employed  in  the  business  within  the  state  are  desirable  and 
proper,  and  such  provisions  are  well-nigh  universal;  but  very  fre- 
quently the  business  is  carried  on  without  the  use  of  any  property 
within  the  state.  In  such  a  case  should  a  creditor  of  the  business 
be  bound  to  resort  to  other  states  to  search  out  and  discover  the 
owner  of  the  business?  That  would  seem  to  be  a  hardship  to  the 
creditor.  The  words  of  Mr.  Justice  Swayne,  speaking  of  the  un- 
fairness of  refusing  a  creditor  the  right  to  sue  a  foreign  corporation 
in  the  state  where  the  corporation  was  carrying  on  business  and 
where  the  cause  of  action  arose,  are  equally  applicable  here.  "In 
many  instances  the  cost  of  the  remedy  would  have  largely  exceeded 
the  value  of  its  fruits.  In  suits  local  in  their  character,  both  at 
law  and  in  equity,  there  could  be  no  rehef.  The  result  would  be, 
to  a  large  extent,  immunity  from  all  legal  responsibility."  ^'  On 
the  other  hand  there  is  little  hardship  on  the  owner  of  the  business 
if  he  is  required  to  answer  for  all  claims  arising  out  of  the  business 
in  the  place  where  the  business  is  carried  on.  A  statute  requiring 
persons  carrying  on  business  within  the  state  to  consent  to  service 
of  process  upon  an  agent  in  actions  arising  within  the  state  out  of 
the  business  carried  on  within  the  state,  would  therefore  seem  to 
fall  within  the  proper  scope  of  the  police  power. 

If  a  state  has  power  to  forbid  a  nonresident  to  do  business  with- 
out having  filed  a  consent  to  service  of  process  upon  his  agent,  the 
question  arises  whether  the  state  has  jurisdiction  in  the  absence  of 
such  express  consent.  We  have  seen  that  in  the  case  of  corpora- 
tions, on  one  or  the  other  of  three  possible  theories,  the  Supreme 
Court  has  held  that  the  state  may  acquire  jurisdiction  over  foreign 
corporations  doing  business  within  the  state,  as  to  causes  of  action 
therein  arising,  although  no  consent  was  expressly  given.  How  far 
are  these  three  theories  applicable  to  the  case  of  nonresident  indi- 
viduals? It  seems  impossible  to  say  that  the  nonresident  is  present 
and  "found"  within  the  state;  an  individual  cannot  be  present 

«7  Railroad  Co.  v.  Harris,  12  WaU.  (U.  S.)  65,  84  (1870). 
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except  where  his  physical  body  is.  But  it  would  seem  that  it  is  as 
easy  to  apply  the  doctrine  of  "implied"  consent  to  an  individual 
nonresident,  as  to  a  foreign  corporation.  If  the  mere  fact  that  a 
corporation  does  business  in  a  state  constitutes  a  consent  to  the 
conditions  which  the  state  may  properly  and  does  impose,  it  is 
hard  to  see  why  the  doing  of  business  by  an  individual  is  not  a 
consent  to  the  conditions  which  the  state  may  properly  and  does 
impose.  The  mere  fact  that  the  state  may  not  properly  impose 
conditions  upon  individuals  which  it  may  impose  upon  corporations 
is  immaterial,  as  long  as  the  conditions  it  does  impose  are  proper. 
Furthermore  if,  according  to  Judge  Hand's  theory,  a  corporation 
is  boimd  by  conditions  imposed  by  the  state,  not  because  it  has 
consented  to  be  bound,  but  because  by  voluntarily  doing  business 
within  the  state  it  is  just  and  proper  to  hold  that  it  is  bound  by 
the  reasonable  regulations  of  that  business  by  the  state,  there  is  no 
good  reason  why  an  individual  should  not  likewise  be  bound. 

There  are  several  grounds,  however,  on  which  it  may  be  urged 
that  it  is  possible  to  reconcile  the  decision  in  Flexner  v.  Parson 
with  the  principles  discussed  above. 

The  Kentucky  statutes  do  not  make  provision  for  any  form  of 
substituted  or  constructive  service  upon  residents  in  a  proceeding 
in  personam.  In  Kentucky  the  only  form  of  service  upon  residents 
in  such  a  proceeding  is  personal  service.  Does  the  provision  for 
service  upon  the  agent  of  a  nonresident  doing  business  within  the 
state  discriminate  against  nonresidents  in  such  a  way  as  to  violate 
the  constitutional  provisions  as  to  privileges  and  immunities?  It 
would  seem  not.  It  is  not  necessary  to  put  residents  and  nonresi- 
dents on  an  exact  equality.  Nonresidents  have  by  virtue  of  their 
nonresidence  a  certain  advantage  over  residents.  It  is  more  diffi- 
cult to  find  them  within  the  Jurisdiction  and  to  effect  personal  serv- 
ice upon  them.  Since  the  discrimination  merely  removes  this 
advantage,  it  is  not  a  violation  of  the  constitutional  provisions,®^ 
The  case  of  Ballard  v.  Hunter  ^^  is  instructive  on  this  point.  In 
that  case  a  proceeding  in  rem  was  brought  in  Arkansas  for  the  sale 
of  land  in  that  state  for  nonpayment  of  taxes.    Service  was  made 

'*  Guenther  v.  American  Steel  Hoop  Co.,  116  Ky.  580,  591,  76  S.  W.  419  (1903). 
The  opposite  view  was  taken  in  Moredock  v.  Kirby,  118  Fed.  180  (C.  C,  W.  D.,  Ky., 
1902),  and  in  Caldwell  v.  Armour,  i  Pen.  (Del.)  545  (1899). 

"  204  U.  S.  241  (1907). 
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by  publication  upon  the  defendant,  a  nonresident  owner.  This 
service  was  in  accordance  with  the  statutes  of  Arkansas,  which  re- 
quired personal  service  upon  resident  owners  at  least  twenty  days 
before  the  rendition  of  the  decree  of  sale,  but  which  provided  for 
constructive  service  by  publication  of  four  weeks  upon  nonresident 
owners.  It  was  contended  that  the  statute  discriminated  against 
nonresident  owners,  in  violation  of  the  provisions  of  the  federal 
Constitution.  As  to  this  Mr.  Justice  McKenna  said:  ^°  "We  have 
no  doubt  of  the  power  of  the  State  to  so  discriminate,  nor  do  we 
think  extended  discussion  is  necessary.  Personal  service  upon 
non-residents  is  not  always  within  the  State's  power.  Its  process 
is  limited  by  its  boundaries.  Constructive  service  is  at  times  a 
necessary  resource."  ^^ 

Again,  the  Kentucky  statute  makes  no  distinction  between 
causes  of  action  arising  within  the  state  and  causes  of  action  aris- 
ing elsewhere.  To  the  extent  to  which  the  Kentucky  statute  at- 
tempts to  allow  an  action  for  a  cause  of  action  not  arising  within 
the  state,  by  service  of  process  upon  an  agent,  it  is  undoubtedly 
unreasonable  and  unconstitutional.  But  it  would  seem  that  there 
is  no  objection  to  holding  that  the  statute  is  severable  and  that  it 
is  valid  as  to  causes  of  action  arising  within  the  state,  out  of  the 
business  carried  on  within  the  state.  The  statutes  relating  to  cor- 
porations frequently  make  no  distinction  between  causes  of  action 
arising  within  the  state  and  those  arising  elsewhere,  and  although 
under  Old  Wayne  Life  Association  v.  McDonough  and  Simon  v. 
Southern  Railway,  these  statutes  have  been  held  invalid  as  to  causes 
of  action  arising  outside  the  state,  they  are  upheld  as  to  causes  of 
action  arising  within  the  state. 

There  is,  however,  a  ground  upon  which  Flexner  v.  Parson  may 

^»  204  U.  S.  254. 

^  See  Kane  v.  New  Jersey,  stated  supra,  p.  886. 

Similarly  it  is  not  uncommon  to  allow  attachment  of  the  property  of  nonresidents 
only.  This  is  not  an  imconstitutional  discrimination.  Campbell  v.  Morris,  3  H.  & 
McH.  (Md.)  535  (1797).  It  is  not  unconstitutional  to  allow  the  attachment  of  prop- 
erty of  a  nonresident  without  requiring  the  plaintiff  to  give  a  bond,  although  such  a 
bond  is  required  in  the  case  of  attachment  of  property  of  a  resident.  Central  Loan 
&  Trust  Co.  V.  Campbell,  173  U.  S.  84,  97  (1899);  Marsh  v.  Steele,  9  Neb.  96  (1879). 
Compare  St.  Mary's  Petroleum  Co.  v.  West  Virginia,  203  U.  S.  183  (1906),  in  which 
it  was  held  that  a  provision  for  service  upon  the  state  auditor  in  actions  against  non- 
resident domestic  corporations  and  foreign  corporations  was  not  imconstitutional, 
although  there  was  no  similar  provision  as  to  domestic  corporations. 
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be  supported.  The  Kentucky  statute  provided  for  service  upon 
an  agent  in  charge  of  the  business.  The  person  served  in  Flexner 
V.  Farson  had  ceased  to  be  an  agent  at  the  time  when  process  was 
served  upon  him.  Service  therefore  was  not  in  accordance  with 
the  terms  of  the  statute,  and  hence  was  insufficient.^^  The  deci- 
sion is  therefore  reconcilable  with  the  principles  advocated  above; 
and  it  is  to  be  hoped  that  the  Supreme  Court  of  the  United  States 
will  not  feel  that  it  is  precluded  by  the  decision  from  holding 
that  a  state  may  validly  provide  for  service  of  process  upon  non- 
residents doing  business  within  the  state,  by  service  upon  an 
agent,  in  actions  arising  in  the  state  out  of  the  business  carried  on 
within  the  state. 

Austin  W.  Scott. 
Langdell  Hall, 
Cambridge,  Mass. 

"  See  People's  Tobacco  Co.  v.  American  Tobacco  Co.,  246  U.  S.  79  (1918). 
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EFFECT  OF  AN  INCREASE  IN  THE  LIVING  WAGE 
BY  A   COURT  OF   INDUSTRIAL  ARBITRATION 
UPON  VESTED    RIGHTS   AND   DUTIES 
UNDER   PREEXISTING  AWARDS  ♦ 

IN  the  present  article  I  address  myself  to  a  subject  which,  so  far 
as  I  am  aware,  has  never  yet  received  a  comprehensive  con- 
sideration by  courts  of  industrial  arbitration.  The  subject,  brought 
into  strong  relief  by  recent  fluctuations  in  the  cost  of  living,  has  not, 
generally  at  any  rate,  been  faced  by  legislatures.  Sidetracked  by  in- 
dustrial courts,  it  is  yet  vital  to  their  efficient  functioning.  For  the 
purpose  of  the  present  article,  I  may  explain  that  under  the  legis- 
lation of  the  state  of  South  Australia,  the  Industrial  Court  is  pre- 
cluded from  awarding  less  than  a  living  wage,  that  the  lockout  and 
the  strike  are  punishable  offenses,  and  that  the  court  is  authorized 
by  statute  to  vary  an  existing  award. 

I  will  deal  first,  though  briefly,  with  new  cases.  When  an  industrial 
court  has  raised  the  living  wage,  in  the  absence  of  such  declaration 
being  challenged  (and  the  challenge  being  duly  supported  by  evi- 
dence or  argument),  it  may  be  assumed  that  the  court  will  accept 
the  living  wage,  and  apply  it  in  the  new  cases  which  come  before  it. 
It  is  necessary,  further,  to  distinguish  between  the  living  wage  and 
the  minimimi  wage  for  an  industry.  The  minimum  wage  may  be  a 
primary  minimimi  (extending  to  unskilled  laborers  in  an  industry 
generally),  or  a  secondary  minimum  (applicable  in  cases  of  skill,  etc., 
in  various  grades  of  an  industry) .  As  regards  the  primary  minimum, 
it  will  be  apparent  that,  although  the  court  may  be  at  liberty  to 
declare  a  wage  higher  than  the  living  wage,  there  may  be  cogent 
reasons  for  the  exercise  of  caution  where  the  Uving  wage  has  re- 
cently been  raised  materially.  No  argvmient  is  necessary  to  justify 
a  loyal  adherence  to  the  living  wage  as  a  bed-rock  level.  It  will 
simplify  my  later  argument  if  I  briefly  resume  the  cogent  reasons 
for  maintaining,  at  any  rate  in  new  cases,  preexisting  marginal 
differences  between  the  living  wage  (or  the  primary  minimum  wage, 
if  that  be  higher  than  the  living  wage)  and  the  secondary  minimums. 
The  conditions  of  industrial  organization  to-day  call  for  an  increas- 
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ing  degree  of  skilled  work.  It  is  absolutely  necessary  to  the  well- 
being  of  a  community  that  the  skilled  and  competent  worker  should 
be  encouraged  in  every  way  possible.  If  he  is  not,  a  premium  is  put 
on  apathy,  and  the  community  drifts  towards  that  "cult  of  in- 
competence" which,  according  to  many  distinguished  authorities, 
is  one  of  the  regrettable  prices  paid  for  democratic  institutions. 
In  part,  the  need  for  differential  rates  of  wage  may  be  illustrated 
by  the  need  for  maintaining  a  reasonably  high  standard  of  output. 
The  question  of  output  to-day  is  even  more  important  than  the 
question  of  nominal  wages.  Again,  while  employers  should,  as  far 
as  possible,  cooperate  in  maintaining  a  high  secondary  wage,  they 
are  subject,  in  the  absence  of  legal  regulation,  to  the  danger  that 
if  they  are  just  to  the  competent  and  skilled  workmen,  they  may 
find  themselves  handicapped  by  the  competition  of  some  other 
employer  who  is  less  scrupulous.  It  is  scarcely  possible  to  exaggerate 
the  importance  of  this  limitation  upon  any  disposition  which  the 
employers  may  have  to  regard  special  competence  or  efl&ciency  by 
adequate  additions  to  a  living  or  primary  minimum  wage.  In  the 
early  days  of  industrial  legislation,  and  when  Wages  Boards  were 
first  introduced,  it  was  not  so  much  the  intention  of  the  legislatures 
to  secure  an  adequate  remuneration  for  skill,  etc.,  as  to  preclude 
sweating.  Prevailing  opinion  assumed  that  the  skilled  worker 
could  take  of  himself.  In  the  course  of  time,  however,  it  has  become 
increasingly  apparent  that  a  system  of  industrial  regulation  must 
pass  far  beyond  the  question  of  the  elimination  of  sweating  if 
national  efficiency  is  to  be  maintained,  or  justice  to  the  workers 
even  approximately  assured. 

I  pass  from  new  cases  to  consider  what  adjustments,  if  any,  should 
be  made  with  respect  to  court  awards  actually  in  force  at  the  time 
when  the  living  wage  is  increased.  Naturally,  when  the  living 
wage  is  increased,  the  employees  who  are  under  an  obligation  still 
in  force  will  desire  that  the  revised  standard  should  be  immediately 
applied  to  them  as  well  as  in  new  cases.  Briefly,  the  argument  is 
that  what  a  court  awards  is  not  so  much  a  particular  sum  of  money 
as  so  much  purchasing  power.  When,  through  an  increase  in  the 
cost  of  living,  the  living  wage  is  increased,  the  employees  are  en- 
titled to  argue  that  the  revised  standard  should  be  universally  and 
comprehensively  adopted  if  the  spirit  of  preexisting  regulation  is  to 
be  honored,  notwithstanding  the  fact  that  the  award  under  which 
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they  are  working  is  still  binding  as  a  matter  of  strict  law.  On  the 
other  hand,  the  employers  are  entitled  to  argue  that  the  award, 
having  been  made  in  contemplation  of  being  binding  for  a  certain 
period,  should  be  honored  as  something  more  than  a  scrap  of  paper, 
—  in  a  word,  that  no  adjustments  should  be  made  imtil  the  pre- 
existing award  has  run  its  normal  course, 

I  assume  that,  under  any  conceivable  legislation,  an  industrial 
court  will  be  formally  authorized  to  vary  its  own  awards.  What, 
from  the  point  of  view  of  that  pubHc  policy  to  which  both  civil  and 
industrial  courts  defer,  should  be  taken  to  be  the  scope  of  the  power 
to  vary?  Is  it  limited  to  the  rectification  of  obvious  anomalies  in 
existing  awards,  or  is  the  power  sufficiently  wide  to  include  the 
adaptation  of  those  awards  to  new  circumstances  (including  therein 
an  increase  in  the  cost  of  living  as  found  by  the  court)  ?  Such  ques- 
tions raise  many  difficulties.  In  the  South  Australian  legislation 
various  sections  may  be  quoted  as  suggestive  of  a  legislative  intent 
that  awards  shall  run  their  normal  course.  There  is  certainly  no 
general  statutory  direction  prescribing  that  preexisting  awards 
shall  be  altered  automatically  by  reference  to  variations  in  the 
living  wage.  Such  legislation  has  been  suggested.  If  such  legisla- 
tion were  enacted,  and  if  it  were  accompanied  by  a  direction  to  the 
court  to  declare  the  living  wage  from  year  to  year,  it  would  save  a 
good  deal  of  controversy  and  discontent.  The  appeal  to  employees 
is  apparent.  So  far  as  employers  are  concerned,  they  would  at  any 
rate  know  exactly  where  they  stood,  and  that,  if  they  entered  upon 
an  obligation  to  perform  contracts  for  future  services,  they  would 
do  so  subject  to  the  risks  of  a  variation  in  the  living  wage.  Confin- 
ing myseK  to  existing  legislation,  I  am  of  the  opinion  that  the  South 
Australian  court  has  the  full  legal  power  to  adjust  court  awards 
for  which  a  variation  is  asked.  But,  while  the  court  has  the  legal 
power,  it  may  not  be  subject  to  a  coextensive  legal  duty. 

The  distinction  between  the  power  which  a  court  may  technically 
possess  and  a  duty  which  it  ought  to  recognize  is  vital.  An  indus- 
trial court  might  declare  a  living  wage  of  £io  for  a  working  week  of 
twenty  hours!  But  the  things  which  an  industrial  court  ought  to 
do  are  much  more  modest,  and  involve  a  far  more  restricted  ambit 
of  investigation,  than  the  things  which  it  might  technically  do. 
With  regard  to  the  question  to  what  extent  the  court  should  exercise 
the  power  which  it  may  legally  possess  in  the  way  of  effecting  ad- 
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justments  of  existing  awards,  it  is  my  disagreeable  duty  to  point 
out  some  difficulties.  I  may  begin  with  a  brief  explanation  of  the 
nature  of  the  "living  wage"  as  understood  by  the  South  AustraUan 
court.  In  the  first  place,  while  the  "Hving  wage"  is  a  very  modest 
interpretation  of  the  needs  of  the  average  family,  it  is  not,  for  such  a 
family,  a  wage  below  which  subsistence  is  impossible.  Australian  in- 
dustrial tribunals  generally  have  recognized  that,  in  a  young,  pros- 
perous and  progressive  community  like  Australia,  the  Uving  wage 
should  be  somewhat  above  a  bare  subsistence  level.  It  is,  apart  from 
such  very  abnormal  conditions  as  may  result  from  war,  a  declaration 
of  what,  in  the  opinion  of  the  court,  is  necessary  in  order  that  an  aver- 
age worker  may  be  able  at  least  to  maintain  the  standard  of  living 
which  generally  prevails  in  Australia  among  unskilled  workers.  In 
the  second  place,  when  the  court  makes  a  declaration  of  the  living 
wage  which  involves  a  substantial  increase  on  a  preexisting  standard, 
it  ought  to  allow  a  margin  of  safety  in  view  of  the  practical  certainty 
of  some  rise  in  the  general  level  of  prices.  The  reasons  for  doing  so 
should  be  apparent.  I  have  indicated  them  at  length  in  my  remarks 
on  the  "Theory  of  the  Pernicious  Circle"  in  The  Carpenters  and 
Joiners^  Case}  It  follows  that,  for  a  period  at  any  rate,  the  living 
wage  as  declared  by  the  court  is  anticipatory,  and  to  that  extent 
may  admit  of  some  sHght  deduction  when  considering  what  is 
immediately  necessary  even  for  the  maintenance  of  the  Australian 
standard.  (I  must  concede  that  the  period  is  apt  to  be  brief.  This 
has  been  illustrated  by  a  recent  declaration  of  the  living  wage  which 
I  made  last  September.  Judging  from  the  latest  figures  of  the 
Commonwealth  statistician,  the  cost  of  living  in  this  state  has  al- 
ready advanced  since  my  judgment  to  an  extent  equal  to  the  margin 
of  safety  which  I  had  in  mind  at  the  time  the  living  wage  was  de- 
clared. Some  people  appeared  to  hold  that  my  estimate,  at  the 
time  it  was  made,  was  excessive;  but  I  cannot  think  that  they  had 
had  much  experience  of  workingmen's  budgets,  or  of  the  peculiar 
difficulties  with  which  an  industrial  judge  has  to  deal.  I  am  aware 
that  grounds  exist  for  hoping  that  the  general  level  of  prices  may 
shortly  decline.  I  can  only  trust  that  the  hope  may  be  realized.) 
In  the  third  place,  as  I  have  pointed  out  in  The  Plumbers'  Case,^ 
when  I  considered  the  question  of  wages  in  relation  to  the  distri- 
bution of  the  national  income,  the  judicial  estimate  even  of  the 

1  1916-18,  S.  A.  I.  R.  170.  2  igi6-i8,  S.  A.  I.  R.  116. 
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living  wage  is  necessarily  affected  by  variations  in  national  eflS- 
ciency.  The  court  is  under  a  legal  duty  to  award  the  living  wage; 
but  in  the  discharge  of  this  duty,  it  is  necessarily  conditioned  by 
some  reference,  however  imperfect,  to  the  very  difScult  but  ex- 
tremely important  question  of  what  at  a  given  time  the  community 
can  afford  to  pay,  without  suffering  a  catastrophic  increase  in  the 
price  of  commodities  out  of  which  wages  are  ultimately  paid.  It 
will  be  apparent  that  a  marked  disturbance  of  the  general  level  of 
prices,  and  consequent  trade  and  industrial  dislocations  are  greatly 
increased  if,  on  the  increase  of  the  living  wage  with  a  view  to  future 
cases,  the  new  standard  is  immediately  applied  to  all  existing 
awards. 

The  remarks  just  made  with  regard  to  the  precise  significance 
of  the  living  wage,  and  the  results  of  its  revision,  must  be  cu- 
mulatively considered.  With  regard  to  the  danger  of  industrial 
dislocation,  I  do  not  feel  that  it  is  generally  recognized  amongst  em- 
ployees how  grave  might  be  the  consequence  if,  apart  from  statu- 
tory direction,  the  court  were  to  assume  the  responsibility  of  the 
view  that,  as  far  as  it  legally  could,  it  should  throw  all  existing 
awards  into  the  melting  pot.  The  efficient  functioning  of  industry, 
so  essential  to  the  welfare  of  both  employers  and  employees,  is  so 
dependent  upon  considerations  of  credit  and  finance,  and  upon  the 
need  for  a  reasonable  certainty  as  to  the  future,  that  if  employers 
are  never  able  to  know,  or  with  reasonable  foresight  anticipate,, 
whether  a  legally  binding  award  is  to  be  altered  or  not,  trade  and 
industry  may  be  depressed,  and  initiative  discouraged  to  the  verge 
of  extinction.  I  am  quite  aware  that  even  at  present  employers 
manage  to  survive,  and  often  jjbrive,  despite  the  risk  of  supply  and 
demand  of  labor  operating  unfavorably  to  them.  Although  em- 
ployers may  not  pay  less  than  the  legally  binding  wage,  they  may 
be  bound  to  pay  more  if  labor  is  scarce.  But  this  risk  is  not  an 
adequate  reason  for  imposing  the  additional  risk  of  having  legal 
obligations  abruptly  altered  from  time  to  time,  not  according  to 
statutory  direction,  but  according  to  the  particular  views  and  out- 
look of  an  industrial  judge,  as  to  what  ought  to  be  the  living  wage. 

I  doubt,  moreover,  whether  employees  who  argue  in  favor  of  the 
immediate  adjustments  of  all  existing  awards  according  to  variations 
in  the  standard  of  the  living  wage  quite  realize  that  the  argmnent 
cuts  both  ways.    It  is  to  be  hoped  that  in  the  near  future  the  cost 
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of  living  will  decline.  But  if  we  accept  the  view  that  upon  an  in- 
crease in  the  living  wage  there  should  be  an  immediate  and  com- 
plete adjustment  of  all  existing  awards,  then  we  ought  also  to 
accept  the  view  that  when  an  industrial  court  should  be  happily 
in  the  position  of  being  able  to  lower  the  living  wage  owing  to  a 
decrease  in  the  cost  of  living,  then  all  awards  properly  before  the 
court  should  be  adjusted  in  accordance  therewith,  although  such 
awards  had  not  expired,  and  although  the  employees  working  under 
them  would  naturally  feel  that  they  were  entitled  to  the  schedule  of 
rates  during  the  normal  continuance  of  the  award. 

One  further  matter  seems  not  unworthy  of  consideration.  There 
can. only  be  one  living  wage  for  unskilled  labor;  and  that  is  declared 
by  courts  from  time  to  time  with  a  view  to  assisting  the  court  in 
new  cases  which  may  come  before  it.  I  fear  that  if,  without  statu- 
tory sanction,  the  court  were  to  adopt  the  view  that  wholesale  ad- 
justments of  existing  legal  rights  and  duties  ought  to  be  made,  the 
result  might  be  to  exercise  a  depressing  influence  upon  a  judge  who 
is  called  upon  to  revise  the  living  wage.  If  the  living  wage  and  the 
secondary  wage  are  limited  to  new  cases,  and  to  isolated  existing 
awards,  then  the  effect  of  a  rise  in  the  living  wage  on  the  cost  of 
living  is  not  so  immediate  or  potent,  and  the  obligation  cast  upon 
industry  is  an  obligation  which  gradually  takes  substance  as  new 
cases  come  before  the  court,  and  as  existing  awards  run  their  course. 

I  think  I  have  said  enough  to  show  that  while  a  court  may  have 
technically  the  power  to  make  such  adjustments  as  it  deems  proper 
with  regard  to  awards  properly  before  it,  there  are  strong  reasons 
why  the  powers  should  be  exercised  with  considerable  caution. 
.  I  have  tried  to  state  these  reasons  at  their  full  value.  They  must 
be  read,  however,  in  conjunction  with  the  reasons  expressed  earlier, 
—  why  secondary  minimums  should  be  sufficiently  high  to  stimu-' 
late  the  ambition  and  effort  of  the  worker,  and  also  in  conjunction 
with  the  reasons,  which  should  be  obvious,  why  even  the  unskilled 
workers  throughout  the  various  branches  of  industry  should  be  in 
receipt  of  at  least  a  living  wage.  It  is  only  thus  that  it  is  possible 
to  arrive  at  sane  conclusions.  We  cannot  answer  a  reason  by  ignor- 
ing it:  nor  can  we  appreciate  the  importance  of  a  reason  without 
viewing  it  in  relation  to  other  reasons  —  pro  and  con.  Compre- 
hensively considered,  the  whole  question  which  I  am  now  consider- 
ing must  be  admitted  to  be  one  of  extraordinary  delicacy  and  diffi- 
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culty.  In  order  to  determine  under  what,  if  any,  circumstances  the 
power  of  adjustment  which  a  court  may  legally  possess  should  be 
exercised,  speaking  very  generally,  regard  should  be  paid  to  the  date 
of  the  regulation  before  the  court,  the  margin  of  discrepancies  be- 
tween the  old  and  the  new  standard  and  the  financial  outlook  and 
general  conditions  of  the  industry  under  consideration.  To  be  more 
precise,  it  is  necessary  to  distinguish  between  the  living  and  the 
secondary  wage.  While  reasons  of  national  health  and  efficiency 
may  be  urged  in  favor  of  wholesale  adjustments,  the  cogency  of 
such  reasons  has  a  special  claim  to  consideration  where  the  living 
wage  is  involved. 

On  an  application  to  vary  an  award,  subject  to  any  power  which 
the  court  might  have  to  dismiss  the  case  or  to  order  a  conference  of 
the  parties,  the  living  wage,  unless  challenged  (together  with  argu- 
ment or  evidence  in  favor  of  such  challenge)  must  be  awarded.  The 
duty  of  the  South  Australian  court  is  never  to  award  less  than  the 
Hving  wage.  (Special  provision  is  made  with  respect  to  aged,  slow, 
or  infirm  workers.)  With  regard,  however,  to  the  secondary  wage, 
this  being  a  matter  of  policy,  and  there  being  no  legislative  direc- 
tion to  the  court,  it  appears  to  me  that  the  presumption  is  unfavor- 
able to  adjustments,  and  that  the  burden  of  proving  the  existence 
of  very  special  reasons  for  a  complete  adjustment  (or,  at  least,  of 
establishing  a  strong  prima  facie  case)  rests  with  the  party  seeking 
to  reopen  the  award.  Needless  to  say,  the  "special  reasons"  must 
outweigh,  in  the  particular  case,  the  general  reasons  which  I  have 
previously  stated  against  the  reopening  of  awards.  The  secondary 
wage,  it  must  be  noted,  does  not  threaten  the  subsistence  of  the 
worker,  at  any  rate  to  the  extent  to  which  that  subsistence  is 
threatened  where  an  increase  in  the  cost  of  living  makes  a  pre- 
existing estimate  of  the  living  wage  obsolete. 

I  have  frequently  referred  to  the  possibility  of  a  statutory  direc- 
tion authorizing  complete  adjustment  of  existing  awards.  I  feel 
that  I  ought  to  point  out,  however,  that  such  a  direction  would  be 
unlikely  of  itself,  and  in  the  absence  of  increased  production,  to 
insure  an  enduring  material  benefit  to  the  workers  as  a  class.  In  a 
highly  protective  community,  it  would  tend  to  inflate  prices.  De- 
spite the  existence  of  profiteering  by  some  business  concerns  it 
remains  unfortunately  true  that  the  extent  to  which  profits  may 
contribute  to  enhance  wages  is  limited,  if  we  take  industry  in  the 
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bulk.  No  jugglery,  not  even  a  complete  transformation  of  our 
industrial  system  in  accordance  with  the  ideals  of  state  socialists 
or  guild  socialists,  would  enable  a  community  to  maintain  higher 
real  wages  than  are  warranted  by  the  prevailing  conditions  of 
financial  prosperity.  Under  the  present  social  system,  the  fact  is 
apt  to  be  lost  sight  of,  owing  to  an  exaggerated  impression  of  the 
extent  to  which  increased  wages  may  be  paid  out  of  profits,  instead 
of  out  of  prices.  According  to  English  statistics,  if  the  national 
income  were  equally  divided  among  all,  the  result  would  only  be 
3/-  a  day  at  pre-war  prices.  Writing  with  reference  to  the  lessons 
of  the  war,  a  contributor  to  The  Round  Table  for  December  last 
remarks:^ 

"We  have  learnt  that  the  true  wealth  of  a  nation  consists  in  a  healthy, 
strong  population,  and  in  the  utilisation  of  its  material  resources  to  that 
end.  But  unfortunately — as  we  shall  find — we  have  discovered  no  new 
Aladdin's  lamp,  no  new  short  new  cut  to  prosperity.  Wages  and  profits 
depend  as  of  yore  on  hard  work,  saving,  efl&cient  management,  co-opera- 
tion between  Capital  and  Labour,  and  up-to-date  plant.  There  is  no 
inexhaustible  fund  of  riches  into  which  the  State  can  dip  its  hand,  and 
which  it  can  distribute  gratis  to  its  citizens.  Our  wealth  is  what  we 
produce  and  what  we  save.  If  we  have  wasted  capital  in  war,  we  shall 
have  to  make  it  good.  If  our  production  is  impeded  and  saving  gives  way 
to  extravagance,  profits  and  enterprise  will  decline  and  wages  and  em- 
ployment with  them.  We  must  not  be  misled  by  the  fallacious  appear- 
ances of  war.  We  have  been  enjoying  the  temporary  prosperity  of  a 
spendthrift,  speeding  towards  bankruptcy.  We  have  been  living  easy, 
because  we  have  been  living  on  our  capital." 

In  illustration  of  the  fallacious  appearance  of  prosperity  during  the 
war,  the  same  writer  relates  that  in  Russia  peasants  now  weigh 
instead  of  counting  their  paper  money;  that  in  revolutionary  France, 
Mirabeau's  paper-money  policy  was  pursued  until  a  pair  of  boots 
cost  £100  in  the  depreciated  currency,  and  that  the  consequence 
of  thinking  only  of  the  distribution  of  wealth,  as  distinct  from  pro- 
duction, is  seen  at  the  present  moment  in  Russia,  where  the  great 
proportion  of  factories  is  likely  before  long  to  be  closed,  and  the 
town  populations,  at  any  rate,  to  be  without  the  necessities  of  life. 
If  a  statutory  direction  authorizing  a  complete  automatic  ad- 
justment of  existing  awards  according  to  variations  in  the  cost  of 

'  "The  Financial  and  Economic  Future,"  33  The  Round  Table,  December,  1918. 
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living  is  to  be  materially  helpful,  several  things  are  necessary:  (i)  A 
clear  apprehension,  on  the  part  of  both  employers  and  employed, 
of  the  ideal  in  view.  That  ideal  includes  nothing  less  than  the 
stability  of  industry,  and  the  economic  security  of  the  worker  — 
security  of  employment,  security  of  earning  power  of  wages,  and 
security  in  respect  of  those  general  conditions  of  work  which  safe- 
guard the  worker's  health  and  comfort.  (2)  A  clear  apprehension 
on  the  part  of  both  employers  and  employed  of  the  means  condu- 
cive to  the  realization  of  the  ideal  just  indicated.  Superficially, 
those  means  involve  progressive  production;  but  a  material  in- 
crease in  production  will  be  found  on  analysis  to  demand  a  whole- 
hearted cooperation,  in  my  opinion,  some  form  of  real  partnership 
between  employers  and  employed.  Only  thus  can  the  pernicious 
doctrine  of  "go-slow"  be  eliminated.  Apropos,  the  term  "go-slow" 
is  by  custom  reserved  as  a  monopoly  of  the  employed.  But  when 
I  compare  the  methods  of  industrial  organization  in  Australia  even 
with  those  in  force  in  America,  or  in  Germany  before  the  war,  I  can- 
not resist  the  conclusion  that  so  far  as  concerns  Australia,  there  is 
considerable  room  for  improvement  in  most  industries,  both  as  re- 
gards the  work  done  by  employees,  and  also  as  regards  the  methods 
of  business  organization  and  management  by  employers.  Employ- 
ers cannot  have  it  both  ways;  they  cannot  argue  that  brain  as  much 
as  muscle  is  the  source  of  wealth,  and  at  the  same  time  deny  the 
possibiUties  of  very  materially  increasing  production  by  means  of 
better  methods  of  business  management  and  organization. 

If  the  views  just  expressed  were  taken  to  heart  by  the  employers 
and  employed,  a  statutory  direction  authorizing  automatic  adjust- 
ments of  existing  awards  in  accordance  with  new  standards  could 
be  given  effect  to  without  any  catastrophic  increase  in  prices,  or  any 
perilous  dislocation  of  trade  and  industry.  Under  conditions  of 
mutual  recrimination  and  conflict  between  employers  and  employed, 
even  the  purposes  of  wise  legislation  are  frustrated,  the  possibilities 
of  judicious  action  by  industrial  courts  are  nullified  or  hampered 
at  every  turn,  and  that  future  social  justice  which  is  the  inspiration 
of  progressive  thinkers  is  postponed  to  some  remote  and  imaginable 
future.  If  the  real  good  now  within  our  grasp  is  missed,  even  though 
the  motive  should  be  the  attainment  of  something  imaginably 
better,  then  that  something  imaginably  better  will  have  been  made 
the  enemy  of  an  actual  and  immediately  attainable  good.    For  the 
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present  conditions,  neither  employers  nor  employed  can  escape 
censure.  While  many  employers  desire  to  do  the  fair  thing,  most 
employers  suffer  from  the  obsession  of  profits,  and  the  weight  of 
the  dead  hand  of  a  traditional  industrial  organization.  On  the 
other  hand,  while  many  employees  would  prefer  the  substance  to 
the  shadow,  and  are  willing  to  work  for  other  ideals  by  evolutionary 
process,  the  great  majority  of  employees  in  Austraha  are  under  the 
leadership  of  those  who  mean  well,  but  have  very  vague  concep- 
tions of  exactly  what  they  want,  and  still  vaguer  conceptions  of  the 
processes  involved  in  the  realization,  in  a  complex  community,  of 
what  they  want.  If  this  state  of  things  continues,  employers  and 
employed  alike  will  suffer.  An  industrial  court  may  punish  in 
various  ways  employees  who  strike;  but  even  industrial  courts 
cannot  maintain  a  high  standard  of  work.  Nor  can  they,  save 
possibly  by  a  painful  and  long-drawn-out  struggle,  bring  enlighten- 
ment or  a  sense  of  justice  to  employees  as  a  class.  The  present 
struggle  is  educative,  but  expensive.  Incidentally,  it  thwarts  the 
desire  which  an  industrial  court  may  have  to  insure  progressive 
and  all-round  adjustments  of  the  rates  of  wage  according  to  varia- 
tions in  the  cost  of  Hving. 

W.  Jethro  Brown. 
Adelaide,  Australia. 
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INDIRECT   ENCROACHMENT   ON   FEDERAL 
AUTHORITY   BY   THE   TAXING   POWERS 
OF   THE   STATES  1     VIII 

III.     Summary  and  Conclusion 

TTT'E  are  often  told  that  a  state  cannot  tax  interstate  commerce 
^^  or  an  instrumentality  of  the  federal  government.  This  is 
commonly  accepted  legal  doctrine.  But  in  the  law,  as  in  human 
life  elsewhere,  actions  speak  louder  than  words.  What  judges 
actually  permit  and  prohibit  is  more  important  than  what  they 
say  about  their  approval  and  their  disapproval.  By  their  fruits 
ye  shall  know  them  better  than  by  their  professions.  If  judges  do 
in  fact  permit  the  states  to  tax  interstate  commerce  and  the  instru- 
mentalities of  the  federal  government,  that  commerce  and  those 
instrumentalities  may  be  taxed  by  the  states,  all  doctrine  to  the 
contrary  notwithstanding. 

It  is  perhaps  too  much  to  hope  that  all  conflict  between  the  for- 
mulations of  legal  doctrine  and  the  substantial  results  of  legal 
decisions  will  ever  be  resolved.  Until  all  catch  phrases  which  clothe 
half  truths  in  the  majesty  of  the  universal  and  the  absolute  are 
banished  from  common  speech,  we  cannot  expect  the  imaginary 
deity  which  calls  itself  The  Law  to  be  free  from  the  foibles  of  its 
mortal  makers.  But  those  who  are  interested  in  law,  not  as  a 
conceptualist  vision,  but  as  an  instrument  for  the  actual  ordering 
of  human  affairs,  must  necessarily  seek  to  discover  how  the  law 
does  actually  order  human  affairs.  They  will  wish  to  make  their 
own  formulations  of  the  law  as  it  is  laid  down  and  applied  by  those 
duly  vested  with  authority  in  the  matter.  They  will  be  unwilling  to 
accept  the  formulations  of  others  that  do  not  square  with  results  of 
the  adjudications. 

When  in  this  frame  of  mind  we  approach  the  limitations  im- 
posed upon  the  taxing  powers  of  the  states  by  the  existence  of 

*  For  preceding  instalments  of  this  discussion,  see  31  Harv.  L.  Rev.  321-72 
Qanuary,  1918);  Ibid.,  572-618  (February,  1918);  Ibid.,  721-78  (March,  1918);  Ibid., 
932-53  (May,  1918);  32  Harv.  L.  Rev.  234-65  (January,  1919);  Ibid.,  374-416  (Febru- 
ary, 1919);  and  Ibid.,  634-78  (April,  1919). 
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the  federal  system  of  government,  we  find  the  line  of  demarcation 
by  no  means  so  clear  as  familiar  formulations  would  entice  us  to 
assume.  We  discover  that  in  certain  ways  and  to  a  certain  extent 
a  state  may  tax  a  federal  instrumentality  and  may  tax  interstate 
commerce.  We  face  the  problem  as  one  of  methods  and  of  degree. 
We  see  the  solution  reached  by  compromise  and  by  practical  ad- 
justment and  not  by  simple  discovery  of  a  sharp  boundary  between 
two  entirely  separate  spheres  of  power.  We  find  that  the  law  can- 
not be  summed  up  in  a  phrase,  but  that  we  must  go  behind  the 
phrases  to  the  facts. 

To  Chief  Justice  Marshall  we  are  indebted  for  clarity  and  con- 
fusion on  the  problem  of  marking  the  limits  of  state  power.  The 
confusion  appears  when  he  professes  clarity,  and  the  clarity  is 
manifest  when  he  owns  up  to  perplexity.  By  neglecting  the  con- 
crete and  rising  to  the  heights  of  pohtical  theorizing,  Marshall  attains 
an  artificial  simplicity  which  would  banish  all  our  difficulties,  if 
words  alone  were  adequate  to  the  task.  In  McCulloch  v.  Maryland,^ 
he  tells  us: 

"If  we  measure  the  power  of  taxation  residing  in  a  State,  by  the  extent 
of  sovereignty  which  the  people  of  a  single  State  possess,  and  can  confer 
on  its  government,  we  have  an  intelligible  standard  applicable  to  every 
case  to  which  the  power  may  be  applied."  ^ 

Find  the  limits  of  state  sovereignty,  and  all  difficulties  are  at  an  end. 
Sovereignty  is  the  intelHgible  standard  applicable  to  every  case.  In 
praise  of  his  solution,  Marshall  continues: 

"We  have  a  principle  which  leaves  the  power  of  taxing  the  people  and 
property  of  a  State  unimpaired;  which  leaves  to  a  State  the  command  of 
all  its  resources,  and  which  places  beyond  its  reach,  all  those  powers  which 
are  conferred  by  the  people  of  the  United  States  on  the  government  of  the 
Union,  and  all  those  means  which  are  given  for  the  purpose  of  carrying 
those  powers  into  execution.  We  have  a  principle  which  is  safe  for 
the  States,  and  safe  for  the  Union.  We  are  relieved,  as  we  ought  to  be, 
from  clashing  sovereignty;  from  interfering  powers;  from  a  repugnancy 
between  a  right  in  one  government  to  pull  down  what  there  is  an  acknowl- 
edged right  in  another  to  build  up;  from  the  incompatibility  of  a  right 
in  one  government  to  destroy  what  there  is  a  right  in  another  to  pre- 
serve.   We  are  not  driven  to  the  perplexing  inquiry,  so  unfit  for  the 

2  4  Wheat.  (U.  S.)  316  (1819).  ^  Ibid.,  429-30. 
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judicial  department,  what  degree  of  taxation  is  the  legitimate  use,  and 
what  degree  may  amount  to  the  abuse  of  the  power."  ^ 

If  it  were  really  so  easy  as  Marshall  here  appears  to  think,  the 
most  merciful  of  critics  could  hardly  condone  the  wanderings  of  his 
successors  in  the  path  which  he  pointed  out.  With  the  formula  of 
McCulloch  V.  Maryland  ^  before  them,  every  dispute  should  have 
been  speedily  and  unanimously  resolved.  But  Marshall  himself 
was  soon  to  doubt  the  magic  of  his  pronouncement  of  1819.  Eight 
years  later  in  Brown  v.  Maryland  ^  we  find  him  aware  that  the 
notion  of  sovereignty  is  not  the  simple  solvent  that  it  had  previously 
appeared  to  be.    In  1827  he  confesses: 

"The  constitutional  prohibition  on  the  States  to  lay  a  duty  on  imports, 
a  prohibition  which  a  vast  majority  of  them  must  feel  an  interest  in  pre- 
serving, may  certainly  come  in  conflict  with  their  acknowledged  power 
to  tax  persons  and  property  within  their  territory.  The  power,  and  the 
restriction  on  it,  though  quite  distinguishable  when  they  do  not  approach 
each  other,  may  yet,  like  the  intervening  colours  between  white  and 
black,  approach  so  nearly  as  to  perplex  the  understanding,  as  colours 
perplex  the  vision  in  marking  the  distinction  between  them.  Yet  the 
distinction  exists,  and  must  be  marked  as  the  cases  arise.  Till  they  do 
arise,  it  might  be  premature  to  state  any  rule  as  being  universal  in  its 
application."  ^ 

Here  the  great  Chief  Justice  tells  us  that  the  line  between  state 
power  and  absence  of  power  is  not  an  easy  one  to  mark.  A  state 
tax  which  from  one  angle  is  an  exercise  of  lawful  authority  may  from 
another  angle  be  an  encroachment  on  the  field  reserved  to  the 

*  4  Wheat.  (U.  S.)  430. 

^  Note  2,  supra. 

«  12  Wheat.  (U.  S.)  419  (1827). 

^  Ibid.,  441.  Compare  Chief  Justice  Taney  in  License  Cases,  5  How.  (U.  S.)  504, 
574  (1847):  "It  is  unquestionably  no  easy  task  to  nnark  by  a  certain  and  definite  line 
the  division  between  foreign  and  domestic  commerce,  and  to  fix  the  precise  point,  in 
relation  to  every  imported  article,  where  the  paramount  power  of  Congress  terminates, 
and  that  of  the  State  begins.  They  cannot  be  determined  by  the  laws  of  Congress  or  of 
the  States,  as  neither  can  by  its  own  legislation  enlarge  its  own  powers,  or  restrict 
those  of  the  other.  And  as  the  Constitution  itself  does  not  draw  the  line,  the  question 
is  necessarily  one  for  judicial  decision,  and  depending  altogether  upon  the  words  of  the 
Constitution."  That  the  words  of  the  Constitution  have  to  be  supplemented  by  some- 
thing extraneous  is  hinted  by  the  previous  recognition  that  the  Constitution  itself  does 
not  draw  the  line.  How  little  the  words  of  the  Constitution  have  to  do  with  the  prob- 
lem must  be  apparent  to  everyone  who  has  read  the  judicial  opinions  which  have 
struggled  with  its  solution. 
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nation.  Taxes  which  fall  in  some  degree  on  instrumentalities  of 
the  national  government  or  on  the  ftuits  of  interstate  commerce 
have  a  double  aspect.  They  are  imposed  on  persons  or  property  or 
occupations  or  privileges  within  the  geographical  jurisdiction  of  a 
state  and  normally  within  its  legal  jurisdiction.  They  also  have 
some  effect  on  operations  within  the  legal  jurisdiction  of  the  United 
States  —  a  legal  jurisdiction  assumed  to  be  exclusive.  One  or  the 
other  aspect  must  be  legally  predominant,  since  the  same  tax  can- 
not be  both  vaHd  and  invahd.  But  the  necessary  legal  predominance 
of  one  aspect  cannot  obliterate  the  existence  of  the  other;  and  the 
recognized  imperative  of  cleaving  only  to  one  does  not  carry  with 
it  any  certain  indication  of  the  choice  between  the  two.  The  choice 
must  be  made  as  the  cases  arise,  and  without  the  aid  of  any  rule 
of  universal  application.  The  rule  must  be  the  child  and  not  the 
parent  of  the  cases. 

All  of  the  taxes  which  the  Supreme  Court  has  had  to  consider, 
from  Marshall's  day  to  this,  have  been  demands  which  it  was  possi- 
ble to  regard  as  formally  on  subjects  within  the  jurisdiction  of  the 
state.  All  have  had  some  effect  on  interstate  commerce  or  on  some 
operation  of  the  national  government.  On  nearly  every  crucial 
question  the  judges  have  been  in  disagreement  as  to  whether  the 
form  or  the  effect  should  be  regarded  as  controlling.  In  most  im- 
portant instances  this  disagreement  can  be  traced  to  differences  of 
opinion  as  to  the  effect  to  be  anticipated  from  the  exercise  of  state 
power  in  question.  It  may  be  said,  therefore,  that  the  accepted 
test  has  always  been  a  judgment  on  a  question  of  economics,  pro- 
vided it  is  understood  that  the  judges  have  been  concerned  with 
the  economic  effect,  not  of  the  precise  tax  before  them,  but  of  such 
a  tax  levied  at  the  highest  rate  which  a  state  might  be  moved  to 
impose.  It  will  not  do  to  accept  without  qualifications  Marshall's 
statement  that  "questions  of  power  do  not  depend  on  the  degree 
to  which  it  may  be  exercised,"  ^  but  in  general  it  is  true  that  the 
court  has  not  forgiven  any  state  tax  because  the  particular  rate 
of  levy  was  so  moderate  that  its  effect  on  national  instrumentalities 
or  on  interstate  commerce  was  negligible. 

The  disagreement  among  the  judges  which  has  been  character- 
istic of  most  of  the  decisions  was  not  present  in  McCullock  v.  Mary- 
land.^   Here  the  court  was  unanimous  in  holding  that  a  Maryland 

'  Brown  v.  Maryland,  12  Wheat.  (U.  S.)  419,  439  (1819).  '  Note  2,  supra. 
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Stamp  tax  on  notes  issued  by  the  United  States  bank  was  a  tax  on  an 
instrumentality  of  the  national  government.  The  tax  was  discrim- 
inatory, in  that  it  appHed  only  to  banks  not  chartered  by  Maryland; 
but  the  court  did  not  notice  this  point,  and  Marshall's  opinion  is 
applicable  to  a  nondiscriminatory  tax  as  well.  On  the  other  hand 
the  Chief  Justice  conceded  that  Maryland  might  tax  the  real  estate 
of  the  bank  and  the  interest  of  Maryland  citizens  in  the  institution 
"in  common  with  other  property  of  the  same  description  throughout 
the  State."  ^°  A  tax  on  the  issuance  of  notes  was  regarded  as  a  tax 
on  the  operations  of  a  federal  instrumentality;  a  tax  on  the  real 
estate  was  thought  to  be  something  else.  The  only  difference  be- 
tween the  two  appears  to  be  one  of  degree.  One  affects  or  may 
affect  the  operations  of  the  bank  more  seriously  than  the  other. 

Brown  v.  Maryland  "  also  dealt  with  a  discriminatory  tax,  and 
again  this  was  not  noted  by  the  court.  The  law  declared  invalid 
required  a  license  of  importers  of  foreign  articles  and  others  selling 
the  same  by  wholesale  as  a  pre-requisite  of  authority  to  dispose  of 
them.  Retailers  of  foreign  commodities  were  subject  to  a  companion 
law.  Mr.  Justice  Thompson  dissented.  He  assumed  that  retailers 
would  be  held  taxable  and  declared  that  there  was  no  difference 
in  effect  between  a  tax  on  the  wholesaler  and  one  on  the  retailer. 
He  assiuned  also  that  "the  law  has  no  relation  whatever  to  the 
goods  intended  for  transportation  to  another  State,"  but  "applies 
purely  to  the  internal  trade  of  the  State  of  Maryland."  ^^   Accepting 

">  4  Wheat.  (U.  S.)  316,  436  (1819). 

11  Note  6,  supra. 

^  12  Wheat.  (U.  S.)  419,  451  (1827).  The  correctness  of  this  assumption  may  be 
doubted.  Taney,  who  argued  the  case  on  behalf  of  the  state,  later  expressed  his  ap- 
proval of  the  decision  against  his  client  on  the  express  ground  that  the  tax  fell  on  ulti- 
mate consumers  in  other  states.  In  his  opinion  in  the  License  Cases,  5  How.  (U.  S.) 
504,  575-76  (1847),  he  says:  "The  immense  amoimt  of  foreign  products  used  and  con- 
sumed in  this  country  are  imported,  landed,  and  offered  for  sale  in  a  few  commercial 
cities,  and  a  very  small  portion  of  them  are  intended  or  expected  to  be  used  in  the  State 
in  which  they  are  imported.  A  great  (perhaps  the  greater)  part  imported,  in  some  of 
the  cities,  is  not  owned  or  brought  in  by  citizens  of  the  State,  but  by  citizens  of  other 
States,  or  foreigners.  And  while  they  are  in  the  hands  of  the  importer  for  sale,  in  the 
form  and  shape  in  which  they  were  introduced,  and  in  which  they  are  intended  to  be 
sold,  they  may  be  regarded  as  merely  in  transitu,  and  on  their  way  to  the  distant  cities, 
villages  and  country  for  which  they  are  destined,  and  where  they  are  expected  to  be 
used  and  consumed,  and  for  the  supply  of  which  they  were  in  truth  imported.  And  a 
tax  upon  them  while  in  this  condition,  for  State  purposes,  whether  by  direct  assessment, 
or  indirectly,  by  requiring  a  license  to  sell,  would  hardly  be  more  justifiable  in  principle 
than  a  transit  duty  ujwn  the  merchandise  when  passing  through  a  State." 
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his  assumptions,  his  economics  is  satisfactory.  He  has  some  excuse 
for  neglecting  the  fact  that  sales  of  foreign  goods  were  discriminated 
against,  since  Marshall  in  the  majority  opinion  did  not  mention  the 
point  and  declared  broadly  that  so  long  as  the  goods  remain  imports, 
their  sale  in  the  normal  way  is  immune  from  state  taxation.  But 
Marshall  would  never  have  allowed  a  discriminatory  tax  on  sales 
of  imported  goods  even  by  retailers  after  the  articles  had  ceased 
to  be  technical  imports  within  his  original-package  rule.  He  ex- 
pressly says  that  "we  do  not  mean  to  give  any  opinion  on  a  tax 
discriminating  between  foreign  and  domestic  articles,"  ^^  although 
the  language  of  the  Maryland  Act,  warranted  placing  the  decision 
on  the  ground  of  such  discrimination. 

If  we  take  the  case  on  the  assumptions  on  which  the  majority 
and  minority  proceeded,  we  have  the  ruling  that  a  general  tax  on  all 
wholesalers  of  goods  for  use  within  the  state  cannot  be  imposed  on 
those  wholesalers  who  deal  exclusively  in  goods  of  foreign  origin 
which  have  not  previously  been  sold  or  taken  from  their  original 
package.  Such  a  tax  is  not  within  the  letter  of  the  constitutional 
prohibition.  It  adds  to  the  price  of  foreign  goods  no  more  than  it 
adds  to  the  price  of  home-made  articles.  Its  encroachment  on 
federal  authority  is  indirect,  remote,  and  negligible.  To  exempt 
sales  of  imports  from  burdens  which  sales  -of  domestic  goods  must 
bear  confers  a  positive  benefit  upon  dealers  in  foreign  goods,  and 
thereby  bestows  a  bounty  on  importation.  Yet  Marshall  seemed  to 
think  that  to  deny  the  bounty  would  be  to  impose  a  burden.  Now 
that  the  federal  tax  on  net  income  is  held  not  to  be  a  tax  on  exports 
although  the  income  taxed  is  from  an  exporting  business,^^  a  state 
tax  on  net  income  must  be  permitted  to  reach  income  from  the  sale 
of  imports  and  escape  conviction  on  the  charge  of  being  a  tax  on 
imports.  Mr.  Brown,  therefore,  if  he  were  doing  business  in  Mary- 
land to-day,  would  find  that  he  had  to  include  all  income  from  his 
wholesale  business  in  making  his  returns  for  the  assessment  of  a 
general  state  income  tax,  notwithstanding  the  fact  that  he  was  a 
dealer  in  imports.  Thus  Brown  v.  Maryland  ^^  has  now  technical, 
rather  than  substantial,  importance.    It  does  not  stand  in  the  way 

"  12  Wheat.  (U.  S.)  419,  449  (1827). 

"  Peck  &  Co.  V.  Lowe,  247  U.  S.  165,  38  Sup.  Ct.  Rep.  432  (1918),  32  Harv.  L. 
Rev.  639. 

*^  Note  6,  supra. 
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of  state  taxation  of  the  economic  enterprise  which  in  1827  was  re- 
lieved of  a  $50  license  fee.  It  still  forbids  specific  impositions  on 
the  business  of  selling  imports,  but  this  goes,  not  so  much  to  the 
existence  of  state  power,  as  to  the  manner  of  wielding  it.  The 
famous  decision  would  have  been  more  impregnable  against  the 
assaults  of  time  if  it  had  been  confined  to  discriminatory  taxation. 
Though  the  Supreme  Court  has  never  relaxed  its  doctrine  that  no 
license  fee  can  be  imposed  on  foreign  or  interstate  commerce,  all 
the  license  fees  with  which  it  has  had  to  deal  have  been  imposed 
on  selected  enterprises  and  have  therefore  had  in  them  the  seeds  of 
discrimination. 

Two  years  after  Brown  v.  Maryland  ^®  came  Weston  v.  City  Council 
of  Charleston}''  Here,  too,  there  was  discrimination,  for  the  tax  in 
question  was  one  imposed,  not  on  all  property,  but  on  certain 
selected  species,  among  which  "  six  and  seven  per  cent  stock  of  the 
United  States  "  was  included.  In  holding  the  levy  on  United  States 
stock  an  invalid  interference  with  the  borrowing  power  of  the  na- 
tional government,  Marshall  made  no  mention  of  the  fact  that  such 
stock  was  taxed  while  certain  other  property  went  free.  Mr.  Justice 
Johnson  in  his  dissent  assumed  also  that  there  was  no  discrimination 
against  United  States  bonds,  as  is  evident  •  from  the  concluding 
paragraphs  of  his  opinion : 

"Why  should  not  the  stock  of  the  United  States,  when  it  becomes  mixed 
up  with  the  capital  of  its  citizens  become  subject  to  taxation  in  common 
with  other  capital?  Or  why  should  one  who  enjoys  all  the  advantages 
of  a  society  purchased  at  a  heavy  expense,  and  lives  in  affluence  upon 
an  income  derived  exclusively  from  interest  on  government  stock,  be 
exempted  from  taxation? 

"  No  one  imagines  that  it  is  to  be  singled  out  and  marked  as  an  object 
of  persecution,  and  that  a  law  professing  to  tax,  will  be  permitted  to 
destroy;  this  subject  was  sufficiently  explained  in  McCulloch's  case. 
But  why  should  the  states  be  held  to  confer  a  bonus  or  bounty  on  the 
loans  made  by  the  general  government?  The  question  is  not  whether 
their  stock  is  to  be  exposed  to  peculiar  burdens;  but  whether  it  shall 
enjoy  privileges  and  exemptions,  directly  interfering  with  the  power 
of  the  states  to  tax  or  to  borrow. 

"  I  can  see  no  reason  for  the  exemption,  and  certainly  cannot  acquiesce 
m  it."  « ^ 

«  Note  6,  supra.  "  2  Pet.  (U.  S.)  449  (1829),  31  Harv.  L.  Rev.  327-29. 

"  2  Pet.  (U.  S.)  449,  473  (1829), 
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Mr.  Justice  Thompson  also  dissented.  He  understands  that  the 
majority  means  to  hold  that  stock  of  the  United  States  "is  not  to 
be  included  in  the  estimate  of  property  subject  to  taxation"  on  "the 
broad  ground"  that  it  is  "not  taxable  in  any  shape  or  manner 
whatever."  ^^  His  objection  to  the  decision  is  that  the  interference 
with  the  United  States  from  permitting  the  tax  is  slight  as  com- 
pared with  the  evil  of  exempting  the  property  and  creating  a  priv- 
ileged class  of  public  creditors : 

"No  one  procures  stock  without  exchanging  for  it  an  equivalent  in  money 
or  some  other  property;  all  which  was,  doubtless,  subject  to  the  payment 
of  taxes.  Exemption  from  taxation  may  hold  out  an  inducement  to 
invest  property  in  stock  of  the  United  States,  and  might,  possibly',  enable 
the  government  to  procure  loans  with  more  facility,  and  perhaps  on 
better  terms.  But  this  possible,  or  even  certain  benefit  to  the  United 
States,  cannot  extinguish  pre-existing  state  rights.  To  consider  this  a 
tax  upon  the  means  employed  by  the  general  government  for  carrying  on 
its  operations,  is,  certainly,  very  great  refinement.  It  is  not  a  tax  that 
operates  directly  upon  any  power  or  credit  of  the  United  States.  The 
utmost  extent  to  which  the  most  watchfiil  jealousy  can  lead  is,  that 
it  may,  by  possibility,  prevent  the  government  from  borrowing  money  on 
quite  so  good  terms.  And  even  this  inconvenience  is  extremely  question- 
able; for  the  stock  only  pays  the  same  tax  that  the  money  with  which  it 
was  purchased  did.  And  whether  the  property  exists  in  one  form  or  the 
other,  would  seem  to  be  matter  of  very  little  importance  to  the  owner. 
But  great  injustice  is  done  to  others,  by  exempting  men  who  are  living 
upon  the  interest  of  their  money,  invested  in  stock  of  the  United  States, 
from  the  payment  of  taxes;  thereby  establishing  a  privileged  class  of 
public  creditors  who,  though  living  under  the  protection  of  the  govern- 
ment, are  exempted  from  bearing  any  of  its  burdens.  A  construction 
of  the  Constitution,  drawing  after  it  such  consequences,  ought  to  be 
very  palpable  before  it  is  adopted."  ^^ 

In  1842,  Dobbins  v.  Commissioners  of  Erie  County  ^^  held  without 
dissent  that  a  revenue  ofl5cer  of  the  United  States  could  not  be 
subjected  to  a  state  tax  imposed  on  "all  offices  and  posts  of  profit." 
The  law  made  it  the  duty  of  the  assessors  "to  rate  all  offices  and 
posts  of  profit,  professions,  trades,  and  occupations,  at  tiieir  dis- 
cretion, having  a  due  regard  to  the. profits  arising  therefrom."  ^^ 

"    2  Pet.  (U.  S.)  476.  20  n^j_^  478_ 

a  16  Pet.  (U.  S.)  435  (1842).  22  jiid^^  445. 
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The  tax  appears  to  have  been  one  of  the  so-called  faculty  taxes, 
rather  than  an  income  tax.  The  plaintiff's  ofl&ce  was  assessed  at 
$500,  and  the  assessments  on  it  for  three  years  had  amounted  al- 
together to  $10.75.  The  tax  could  hardly  be  called  discriminatory, 
for  it  reached  not  only  all  professions,  trades  and  occupations,  but 
all  idle  bachelors  over  the  age  of  twenty-one.  The  absence  of  dis- 
crimination was  called  to  the  attention  of  the  court  by  counsel  for 
the  county,  but  was  not  referred  to  in  the  opinion.  The  decision 
proceeded  on  the  broad  ground  that  the  salaries  of  all  officers  of 
the  United  States  are  exempt  from  taxation  by  the  states.  It  was 
assumed  without  analysis  that  state  taxation  on  federal  salaries, 
whether  discriminatory  or  not,  would  affect  the  compensation 
which  the  federal  government  would  have  to  pay  its  officials.  While 
the  opinion  as  a  whole  is  based  on  political  rather  than  on  economic 
considerations,  Mr.  Justice  Wayne  introduces  the  latter  when  he 
says : 

"Is  the  officer,  as  such,  less  a  means  to  carry  into  effect  these  great 
objects  than  the  vessel  which  he  commands,  the  instruments  which  are 
used  to  navigate  her,  or  than  the  guns  put  on  board  to  enforce  obedience 
to  the  law?  These  inanimate  objects,  it  is  admitted,  cannot  be  taxed 
by  a  state,  because  they  are  means.  Is  not  the  officer  more  so,  who  gives 
use  and  efficacy  to  the  whole?  Is  not  compensation  the  means  by 
which  his  services  are  procured  and  retained?  It  is  true  it  becomes  his 
when  he  has  earned  it.  If  it  can  be  taxed  by  a  state  as  compensation, 
will  not  Congress  have  to  graduate  its  amount,  with  reference  to  its 
reduction  by  the  tax?  Could  Congress  use  an  uncontrolled  discretion 
in  fixing  the  amount  of  compensation,  as  it  would  do  without  the  inter- 
ference of  such  a  tax?  The  execution  of  a  national  power  by  way  of 
compensation  to  officers,  can  in  no  way  be  subordinate  to  the  action  of 
the  state  legislatures  upon  the  same  subject.  It  would  destroy  also  all 
uniformity  of  compensation  for  the  same  service,  as  the  taxes  by  the 
states  would  be  different.  To  allow  such  a  right  of  taxation  to  be  in 
the  states,  would  also  in  effect  be  to  give  the  states  a  revenue  out  of  the 
revenue  of  the  United  States,  to  which  they  are  not  constitutionally 
entitled,  either  directly  or  indirectly,  neither  by  their  own  action,  nor 
by  that  of  Congress."  ^^ 

Later  on  the  learned  justice  treats  a  tax  on  the  salary  as  equivalent 
to  a  prohibition  of  the  receipt  of  the  salary  and  therefore  in  direct 

23  16  Pet.  (U.  S.)  448. 
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conflict  with  the  Act  of  Congress  authorizing  its  payment  from  the 
federal  treasury .^^ 

The  element  of  discrimination  which  had  been  present  in  the 
three  cases  decided  in  Marshall's  time,  and  which  had  passed  un- 
noticed, received  explicit  consideration  from  Mr.  Justice  Nelson  in 
Bank  of  Commerce  v.  New  York  City  ^^  decided  in  the  second  year 
of  the  Civil  War.  The  learned  justice's  treatment  of  the  point  is 
not  wholly  immune  from  criticism.  The  tax  before  him  was  one  on 
the  capital  stock  of  a  bank,  and  the  decision  was  that  a  tax  on  the 
capital  was  a  tax  on  the  property  in  which  the  capital  was  invested, 
and  that  such  part  of  this  capital  as  was  invested  in  United  States 
bonds  must  be  excluded  from  assessment.  In  answer  to  the  con- 
tention that  the  Weston  case  did  not  apply  to  such  a  tax,  he  said: 

"It  is  true  that  the  ordinance  imposing  the  tax  in  the  case  of  Weston 
vs.  The  City  of  Charleston,  did  discriminate  between  the  stock  of  the 
United  States  and  other  property  —  that  is,  the  ordinance  did  not 
purport  to  impose  a  tax  upon  all  the  property  owned  by  the  taxpayers 
of  the  City,  and  specially  excepted  certain  property  altogether  from 
taxation.  The  only  uniformity  in  the  taxation  was,  that  it  was  levied 
equally  upon  the  articles  enumerated,  and  which  were  taxed.  To  this 
extent  it  might  be  regarded  as  a  tax  on  the  stock  eo  nomine.  But  does 
this  distinction  thus  put  forth  between  the  two  cases  distinguish  them  in 
principle?  The  argument  admits  that  a  tax  eo  nomine,  or  one  that  dis- 
tinguishes unfavorably  the  stock  of  the  United  States  from  the  other 
property  of  the  taxpayer,  cannot  be  upheld.  Why?  Because,  as  is  said, 
if  this  power  to  discriminate  be  admitted  to  belong  to  the  State  it  might 
be  exercised  to  the  destruction  of  the  value  of  the  stock,  and,  conse- 
quently, of  the  power  or  function  of  the  Federal  Government  to  issue  it 
for  any  practical  uses.  ...  It  will  be  seen,|^herefore,  that  the  distinction 
claimed  rests  upon  a  limitation  of  the  exercise  of  the  taxing  power  of  the 
State;  that  if  the  tax  is  imposed  indiscriminately  upon  all  the  property 
of  the  individual  or  corporation,  the  stock  may  be  included  in  the  valua- 

2*  "The  compensation  of  an  ofl&cer  of  the  United  States  is  fixed  by  a  law  made  by 
Congress.  It  is  in  its  conclusive  discretion  to  determine  what  shall  be  given.  It  exer- 
cises the  discretion  and  fixes  the  amount,  and  confers  upon  the  officer  the  right  to  re- 
ceive it  when  it  has  been  earned.  Does  not  a  tax  then  by  a  state  upon  the  office,  dimi- 
nishing the  recompense,  conflict  with  the  law  of  the  United  States,  which  secures  it  to 
the  officer  in  its  entireness?  It  certainly  has  such  an  effect;  and  any  law  of  a  state  im- 
posing such  a  tax  cannot  be  constitutional,  because  it  conflicts  with  a  law  of  Congress 
made  in  pursuance  of  the  Constitution,  and  which  makes  it  the  supreme  law  of  the 
land."    (16  Pet.  (U.  S.)  43S,  449-So.) 

»  2  Black  (U.  S.)  620  (1862),  31  Harv.  L.  Rev.  329. 
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tion;  if  not,  it  must  be  excluded  or  cannot  be  reached.  The  argument 
concedes  that  the  Federal  stock  is  not  subject  to  the  general  taxing 
power  of  the  State,  a  power  resting  in  the  discretion  of  its  constituted 
authorities  as  to  the  objects  of  taxation,  and  the  amount  imposed."  ^ 

But  the  argument  need  not  make  any  such  concession.  Whether 
United  States  bonds  are  subject  to  the  taxing  power  of  the  state 
may  depend  upon  the  effect  of  such  taxation  on  the  borrowing  power 
of  the  nation.  The  effect  will  vary  with  the  methods  adopted. 
If  United  States  bonds  are  taxed  and  securities  which  compete  for 
buyers  are  exempted,  the  former  are  placed  at  a  disadvantage.  The 
same  result  does  not  necessarily  follow  when  all  corporations  are 
taxed  on  their  capital  irrespective  of  the  securities  in  which  it  is 
invested.  Certainly  the  effect  of  such  a  tax  differs  from'.the  effect  of 
a  discriminatory  tax,  and  the  concession  that  a  state  may  not  impose 
a  tax  "that  distinguishes  unfavorably  the  stock  of  the  United 
States  from  the  other  property  of  the  taxpayer"  does  not  in  common 
sense  carry  an  admission  that  a  state  cannot  impose  a  tax  which 
avoids  any  such  tmfavorable  distinction. 

Mr.  Justice  Nelson  is  to  be  criticized  also  for  his  later  assertion 
that  it  cannot  be  a  question  for  judicial  determination  whether 
there  is  discrimination.  He  thinks  that  if  the  state  can  tax  in  any 
way,  it  must  necessarily  be  free  to  tax  in  every  way.  Restraints 
against  discrimination  can  be  imposed  only  by  the  state  itself. 
This  conclusion  is  interwoven  with  the  assumption  that  any  com- 
plaint against  discrimination  goes  only  to  the  wisdom  or  unwisdom 
of  an  exercise  of  power  and  not  to  the  existence  or  lawfulness  thereof. 
The  absence  of  any  inexorable  necessity  for  such  a  position  is 
demonstrated  by  the  cases  dealing  with  state  taxes  on  peddlers 
or  property  and  holding  them  invalid  when  goods  or  the  sales  of 
goods  of  extra-state  origin  are  selected  for  discriminatory  burdens.^^ 
Congress  has  made  the  absence  of  discrimination  the  test  of  state 
authority  to  tax  the  shares  of  stock  in  national  banks,  and  the 
Supreme  Court  has  had  abundant  practice  in  applying  the  test.^^ 

That  the  test  of  discrimination  is  often  a  difficult  one  to  apply 
may  be  conceded.    Mr.  Justice  Nelson  is  on  firmer  ground  when  he 

2«  2  Black  (U.  S.)  620,  629-30  (1862). 

"  Welton  ti.  Missouri,  91  U.  S.  275  (1875);  Darnell  v.  Memphis,  208  U.  S.  113,  28 
Sup.  Ct.  Rep.  247  (1908),  31  Harv.  L.  Rev.  573-74. 
"  See  31  Harv.  L.  Rev.  344-69. 
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lays  emphasis  on  this  point  in  the  succeeding  paragraph  of  his 
opinion : 

"There  is  and  must  always  be  a  considerable  latitude  of  discretion 
in  every  wise  Government  in  the  exercise  of  the  taxing  power,  both  as 
to  the  objects  and  the  amount,  and  of  discrimination  in  respect  to  both. 
Property  invested  in  religious  institutions,  seminaries  of  learning,  chari- 
table institutions,  and  the  like,  are  examples.  Can  any  Court  say  that 
these  are  discriminations  which,  upon  the  argument  that  seeks  to  distin- 
guish the  present  from  the  case  of  Weston  vs.  The  City  of  Charleston, 
would  or  would  not  take  it  out  of  that  case?"  ^^ 

Such  difficulties  have  had  to  be  solved  in  dealing  with  taxes  on 
shares  of  stock  in  national  banks,  but  a  court  may  well  hesitate  to 
invite  them  when  not  required  so  to  do.  If  United  States  bonds 
were  taxable  as  property,  investors  would  undoubtedly  find  ways 
to  use  their  funds  for  purchase  of  other  securities  on  which  the  tax 
burden  was  actually  or  apparently  lighter.  An  apparent  exemption 
which  was  not  an  actual  one  would  nevertheless  affect  the  market 
for  other  securities  unfavorably.  But  these  considerations,  which 
might  justify  a  court  in  refusing  to  allow  United  States  bonds  to  be 
subject  to  a  property  tax,  are  not  pertinent  to  the  issue  whether 
they  may  be  included  in  the  assessment  of  a  tax  on  the  capital  of  a 
corporation.  If  the  corporation  must  pay  the  same  tax  whatever 
the  rank  or  title  of  its  investments,  it  is  denied  access  to  places  of 
untaxed  refuge  which  may  be  open  to  an  individual.  It  can  reduce 
its  tax  only  by  the  Samson-like  method  of  diminishing  its  assets. 
Mr.  Justice  Nelson's  remarks  on  the  difficulty  of  applying  the  test 
of  discrimination  may  justify  a  refusal  to  limit  Weston  v.  City 
Council  of  Charleston  ^°  to  a  tax  that  is  patently  discriminatory, 
since  the  tax  there  involved  was  directly  on  property;  but  the  diffi- 
culties which  the  learned  justice  suggested  were  absent  from  the 
case  before  him. 

If  we  put  to  one  side  the  question  of  discrimination,  we  can 
readily  agree  that  a  tax  on  the  capital  of  a  corporation  is  a  tax  on  the 
property  in  which  that  capital  is  invested.  To  tax  United  States 
bonds  through  a  tax  on  corporate  capital  may  have  a  different 
effect  on  the  federal  borrowing  power  than  to  tax  them  directly, 
but  none  the  less  it  is  the  bonds  that  are  taxed.    In  Bank  Tax  Case,^^ 

"  2  Black  (U.  S.)  620,  631  (1862).  »o  Note  17,  supra. 

«  2  Wall.  (U.  S.)  200  (1864),  31  Harv.  L.  Rev.  330. 
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which  followed  Bank  of  Commerce  v.  New  York  City^^  Mr.  Justice 
Nelson  remarked  wisely: 

"  It  is  not  easy  to  separate  the  property  in  which  the  capital  is  invested 
from  the  capital  itself.  It  requires  some  refinement  to  separate  the  two 
thus  intimately  blended  together.  The  capital  is  not  an  ideal,  fictitious, 
arbitrary  sum  of  money  set  down  in  the  articles  of  association,  but,  in 
the  theory  and  practical  operation  of  the  system,  is  composed  of  sub- 
stantial property,  and  which  gives  value  and  solidity  to  the  stock  of  the 
institution."  ^ 

If  it  is  conceived  that  any  and  all  taxes  on  federal  securities  are 
unconstitutional  obstructions  to  the  federal  borrowing  power,  the 
state  should  not  be  allowed  to  escape  from  the  restriction  by  calling 
the  securities  some  book-keeping  name.  It  is  clear  that  in  Bank 
Tax  Case  ^^  and  Bank  of  Commerce  v.  New  York  City,^  the  Supreme 
Court  meant  to  protect  federal  securities  from  state  taxation  in  any 
form.  A  court  could  hardly  be  expected  to  do  otherwise  while  the 
Civil  War  was  raging  and  the  government  at  Washington  needed 
all  the  support  to  its  credit  that  was  available.  It  was  no  time  for 
nice  discriminations  between  burdens  and  denial  of  bounties. 

A  few  years  later,  however,  when  the  conflict  between  the  states 
had  ended,  a  majority  of  the  Supreme  Court  allowed  a  state  to 
impose  a  tax  on  the  privilege  of  being  a  corporation  and  measure 
the  amount  by  assets  which  included  United  States  bonds.^^  Then 
followed  decisions  allowing  inheritance  taxes  on  bequests  of  federal 
securities'^  and  permitting  the  economic  value  contributed  by 
United  States  bonds  owned  by  a  corporation  to  be  included  in  the 
assessment  of  the  shares  of  stock  owned  by  individuals.'^  So  far  as 
appears,  federal  securities  may  be  a  source  of  state  revenue  both 
through  a  tax  on  the  franchise  of  a  corporation  and  a  tax  on  the 
shares  owned  by  individuals.     The  difference  between  a  tax  on 

^  Note  25,  supra.  ^  2  Wall.  (U.  S.)  200,  208-09  (1865). 

^  Note  31,  supra. 

^  Note  25,  supra. 

^  Society  for  Savings  z;.  Coite,  6  Wall.  (U.  S.)  594  (1868);  Provident  Savings  Insti- 
tution V.  Massachusetts,  6  Wall.  (U.  S.)  611  (1868);  Hamilton  Co.  v.  Massachusetts, 
6  Wall.  (U.  S.)  632  (1868) ;  Home  Insurance  Co.  v.  New  York,  134  U.  S.  594, 10  Sup.  Ct. 
Rep.  593  (1890);  31  Harv.  L.  Rev.  331-35. 

"  Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct.  Rep.  829  (1900),  31  Harv.  L.  Rev. 

336. 

"  Van  Allen  v.  Assessors,  3  Wall.  (U.  S.)  573  (1866);  Cleveland  Trust  Co.  v.  Lander, 
184  U.  S.  Ill,  22  Sup.  Ct.  Rep.  394  (1902);  31  Harv.  L.  Rev.  339-41- 
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the  capital  of  a  corporation  and  a  tax  on  its  franchise  measured  by 
its  capital  is  one  between  tweedledum  and  tweedledee.  Since  taxes 
on  a  corporation  are  in  last  analysis  taxes  on  the  interest  of  the 
shareholders  in  the  corporate  assets  or  business,  to  exclude  federal 
securities  from  the  computation  of  a  tax  on  the  corporate  capital 
and  to  include  them  in  the  assessment  of  the  shares  of  stock  is  to 
allow  the  state  to  reach  with  one  hand  what  it  is  forbidden  to  touch 
with  the  other.  The  idea  that  federal  securities  cannot  be  taxed  by 
a  state  is  a  mythical  fancy  so  long  as  such  securities  belonging  to  a 
corporation  may  enter  into  the  assessment  of  a  tax  on  the  corporate 
franchise  and  of  a  further  tax  on  the  interest  of  the  shareholders 
in  the  corporation. 

The  burden  put  upon  the  federal  borrowing  power  by  such  taxa- 
tion of  federal  securities  in  the  vaults  of  corporations  is  of  course  a 
more  Hmited  one  than  would  be  imposed  by  their  inclusion  in  all 
property  taxation.  But  the  court  in  subjecting  United  States  bonds 
owned  by  corporations  to  the  fiscal  power  of  a  state  did  not  go  on 
any  such  common-sense  distinction.  The  inclusion  of  the  bonds  in 
the  assessment  of  franchise  taxes  was  sustained  on  the  theory  of  the 
absolute  power  of  a  state  over  privileges  which  it  might  grant  or 
withhold.^^  The  taxation  of  shares  at  their  full  value  without  de- 
duction of  the  contribution  of  United  States  bonds  to  that  value 
was  approved  on  the  basis  of  a  notion  of  the  "  separate  individuality  " 
of  a  corporation  and  its  stockholders.^"  The  first  of  these  theories 
has  since  been  deprived  of  capacity  to  enable  a  state  to  measure 
taxes  on  the  local  business  of  foreign  corporations  engaged  also  in 
interstate  commerce  by  the  value  of  their  total  capital  stock.^^ 
The  second  has  been  refused  recognition  in  a  recent  case  ^^  in  which 
a  state  sought  to  impose  double  taxation  on  the  economic  interest 
in  shares  of  a  national  bank  owned  by  another  national  bank.  It 
had  previously  been  commented  on  imfavorably  by  Mr.  Justice 
Moody  in  Home  Savings  Bank  v.  Des  Moines,''^  which  found  that  a 

"  See  passage  quoted  from  Home  Insurance  case  in  31  Harv.  L.  Rev.  334.  "No 
constitutional  objection  lies  in  the  way  of  a  legislative  body  prescribing  any  mode  of 
measurement  to  determine  the  amount  it  will  charge  for  the  privileges  it  bestows." 

*"  See  passage  quoted  from  the  Lander  case  in  31  Harv.  L.  Rev.  341. 

■"  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  i,  30  Sup.  Ct.  Rep.  190  (1910), 
and  cases  following  it.    See  31  Harv.  L.  Rev.  584-618,  937-53. 

^  Bank  of  California  v.  Richardson,  248  U.  S.  476,  39  Sup.  Ct.  Rep.  165  (1919). 

*  205  U.  S.  503,  27  Sup.  Ct.  Rep.  571  (1907),  31  Harv.  L.  Rev.  341-44. 
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state  tax  was  imposed  on  the  property  of  a  corporation  and  not  oh 
that  of  its  shareholders,  as  the  state  court  had  held.  It  is  therefore 
apparent  that  the  decisions  allowing  United  States  bonds  to  be 
taxed  through  levies  on  corporate  franchises  and  shares  of  stock 
are  open  to  reexamination. 

The  decision  which  thwarted  a  state's  endeavor  to  get  two  taxes 
out  of  some  national  bank  stock  is  Bank  of  Calif  ornia  v.  Richardson,^ 
decided  January  27,  1919.  The  plaintiff  national  bank  owned 
shares  in  another  national  bank  known  as  D.  O.  Mills  and  Com- 
pany. It  was  held  taxable  on  those  shares  on  the  authority  of 
Bank  of  Redemption  v.  Boston  ^^  which  held  that  congressional  per- 
mission to  tax  the  shares  of  national  banks  to  their  owners  extended 
to  shares  owned  by  other  national  banks.  The  state  sought  also  to 
tax  the  shareholders  of  the  plaintiff  bank  on  the  full  value  of  their 
stock  without  any  deduction  for  that  part  of  the  value  due  to  the 
stock  of  the  Mills  National  Bank  owned  by  the  plaintiff  bank.  The 
minority  of  the  court  declared  that  this  was  within  the  letter  of 
the  congressional  permission,  and  brought  to  bear  the  traditional 
theory  that  the  property  interest  of  the  stockholder  is  essentially  dif- 
ferent from  that  of  the  corporation,  and  that  therefore  a  tax  on  the 
stockholder's  interest  in  the  plaintiff  bank  was  not  a  tax  on  the 
property  of  the  plaintiff.  But  the  majority  held  that  the  purpose  of 
the  congressional  permission  was  to  allow  but  a  single  tax  on  national 
bank  shares  and  that  this  purpose  was  defeated  if  the  shares  in  the 
Mills  Bank,  after  being  taxed  directly  to  the  plaintiff  bank  which 
owned  them,  entered  into  the  assessment  of  another  tax  on  the  shares 
of  the  plaintiff  bank  owned  by  individuals.  The  notion  of  "  separate 
individuality"  was  not  allowed  to  support  a  result  deemed  unde- 
sirable and  in  substance,  though  not  literally,  without  the  congres- 
sional permission  upon  which  state  power  over  national  bank  stock 
is  held  to  rest.  The  Chief  Justice's  treatment  of  the  issue  is  not 
so  sharp  as  might  be  desired,  but  the  basis  of  the  decision  may  be 
gathered  from  the  following  paragraphs: 

"It  is  undoubted  that  the  statute  from  the  purely  legal  point  of  view, 
with  the  object  of  protecting  the  federal  corporate  agencies  which  it 
created  from  state  burdens  and  securing  the  continued  existence  of  such 
agencies  despite  the  changing  incidents  of  stock  ownership,  treated  the 
banking  corporations  and  their  stockholders  as  different.    But  it  is  also 

**  Note  42,  supra.  «  125  U.  S.  60,  8  Sup.  Ct.  Rep.  772  (i888). 
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undoubted  that  the  statute  for  the  purpose  of  preserving  the  state  power 
of  taxation,  considering  the  subject  from  the  point  of  view  of  ultimate 
beneficial  interest,  treated  the  stock  interest,  that  is,  the  stockholder, 
and  the  bank  as  one  and  subject  to  one  taxation  by  the  methods  which 
it  provided.  .  .  .  Again,  when  the  purposes  of  the  statute  are  taken  into 
view,  the  conclusion  cannot  be  escaped  that  the  transmutation  of  the 
stock  interest  of  the  California  in  the  Mills  Bank,  into  an  asset  of  the 
California  Bank  subject  to  be  taxed  for  the  purpose  of  reaching  its  stock- 
holders, is  to  overthrow  the  very  fundamental  ground  upon  which  the 
taxation  of  stockholders  must  rest."  ^® 

On  the  basis  of  this  decision,  it  would  be  possible  to  support  the 
contention  that  United  States  bonds  owned  by  a  corporation, 
since  they  must  be  excluded  from  the  computation  of  a  tax  on  the 
capital  of  the  corporation,  must  also  be  excluded  from  a  tax  on  the 
shares  of  stock  in  the  corporation.  Evidently  a  majority  of  the 
Supreme  Court  favored  this  view  in  1907,  when  Home  Savings  Bank 
V.  Des  Moines  ^^  was  decided,  though  the  contrary  view  was  recog- 
nized as  too  firmly  established  to  be  overthrown.  It  is  to  be  assumed, 
therefore,  that  the  Supreme  Court  will  continue  to  permit  the  states 
to  tax  United  States  bonds  owned  by  corporations  through  full 
assessment  of  their  shares  of  stock.  It  would  be  wholesome,  how- 
ever, if  some  better  basis  for  such  taxation  could  be  found  than  the 
unsubstantial  one  that  the  property  of  the  shareholders  is  distinct 
from  that  of  the  corporation. 

Such  a  basis  appears  in  the  rules  which  have  been  worked  out  in 
the  field  of  state  taxation  of  interstate  commerce.  If  we  discard  all 
the  doctrinal  disquisitions  of  the  opinions  and  look  only  to  the 
results  of  the  decisions,  we  find  that  the  controlling  motive  of  the 
Supreme  Court  has  been  the  desire  to  prevent  the  states  from  im- 
posing on  interstate  commerce  any  peculiar  or  unusual  burden. 
Where  the  court  has  been  assured  that  the  state  did  not  have  a 
device  which  might  be  operated  to  discriminate  against  interstate 
commerce,  taxation  of  that  commerce  has  been  allowed.  Net  in- 
come from  interstate  commerce  may  be  included  in  a  general  income 
tax.^^    Property  used  in  interstate  commerce  may  be  assessed  by 

'^  248  U.  S.  476,  485,  39  Sup.  Ct.  Rep.  165  (1919)- 
"  Note  43,  supra.    See  31  Harv.  L.  Rev.  343. 

<8  United  States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321,  38  Sup.  Ct.  Rep.  499  (1918), 
32  Harv.  L.  Rev.  634-43. 
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capitalizing  the  earnings  from  the  business  which  it  serves.*^  Even 
gross  receipts  from  interstate  conunerce  may  be  taxed  in  the  guise 
of  a  property  tax  where  the  result  is  no  more  than  a  fair  equivalent 
for  ordinary  property  taxation.^  The  decisions  sanctioning  these 
results  make  it  dear  that  a  state  which  confines  its  taxation  to 
levies  on  tangible  property  and  on  net  income  will  have  to  take  little 
or  no  accoimt  of  the  commerce  clause.  When  it  imposes  license 
or  franchise  or  occupation  taxes,  or  adopts  any  other  revenue  de- 
vices which  are  not  certain  to  fall  equally  on  all  enterprise  within  the 
state,  then  it  nms  the  risk  of  disappointment  whenever  it  seeks  to 
lay  its  hand  on  interstate  conamerce.  What  the  court  is  insistent 
upon  is  that  there  must  be  adequate  safeguards  against  subjecting 
interstate  commerce  to  heavier  taxation  than  local  commerce.  It 
does  not  require  the  states  to  confer  a  bounty  upon  interstate  com- 
merce by  exempting  it  from  burdens  which  competing  business 
must  bear. 

The  substantial  reason  back  of  these  decisions  is  that  interstate 
conunerce  is  not  prejudiced  by  a  summons  to  bear  its  proportionate 
contribution  to  the  treasuries  of  the  states.  So,  too,  the  borrowing 
power  of  the  United  States  is  not  interfered  with  by  proportionate 
taxation  of  the  obligations  created  by  its  exercise.  Taxation  of  the 
full  value  of  the  shares  of  corporate  stock,  without  inquiry  into  the 
character  of  the  corporate  property  which  gives  that  stock  some  or 
all  of  its  value,  can  seldom,  if  ever,  discriminate  against  part  of 
that  property  in  favor  of  another  part.  A  corporation  will  be  likely 
to  buy  the  same  amoimt  of  United  States  bonds  whether  the  shares 
of  its  stockholders  are  taxed  at  their  full  value  or  are  entirely  exempt. 
Taxation  of  the  shares  is  not,  in  form,  taxation  of  the  property  of 
the  corporation.  Technically,  therefore,  such  taxation  does  not  fall 
on  a  federal  instrmnentality,  even  when  the  corporation  owns 
United  States  bonds.  If,  then,  a  tax  on  the  shares  does  not  actually 
place  the  United  States  at  a  disadvantage  in  marketing  its  bonds, 
there  is  no  basis  either  formal  or  substantial  on  which  to  require  the 
exclusion  of  the  value  contributed  by  such  bonds  from  the  assess- 
ment of  the  shares. 

A  more  difficult  problem  confronts  us  when  we  seek  to  distin- 
guish between  a  tax  on  corporate  capital  and  a  tax  on  a  corporate 
franchise  measured  by  the  amount  of  the  capital.    The  distinction 

"  32  Harv.  L.  Rev.  239-65.  ^°  32  Harv.  L.  Rev.  377-416. 
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is  no  longer  accorded  recognition  to  enable  a  state  to  impose  on  for- 
eign corporations  engaged  partly  in  interstate  commerce  a  tax  which 
is  in  substance  on  extra-state  property .^^  Should  it  continue  to  allow 
a  state  to  tax  United  States  bonds  owned  by  a  corporation  through 
the  device  of  a  tax  on  the 'franchise  of  a  corporation  measured 
by  the  value  of  its  capital?  The  answer  must  depend  upon  whether 
there  is  any  substantial  reason  for  holding  that  a  tax  directly  on  the 
capital  must  exclude  such  part  thereof  as  is  invested  in  United 
States  bonds.  To  require  such  exclusion  is  to  grant  a  bounty  to 
the  federal  borrowing  power.  The  extent  of  the  bounty  would  be 
appreciated  if  the  obhgations  of  competing  debtors  were  similarly 
excluded.  The  denial  of  this  bounty,  therefore,  cannot  in  substance 
be  regarded  as  an  interference  with  the  federal  borrowing  power. 
We  may  accept  the  conclusions  that  a  tax  on  corporate  capital  is  a 
tax  on  the  property  in  which  it  is  invested,  and  that  a  tax  on  United 
States  bonds  is  a  tax  on  a  federal  instrumentality.  If,  however, 
some  particular  tax  on  that  instrumentality  does  not  in  fact  burden 
or  interfere  with  its  exercise,  there  is  no  economic  ground  on  which 
to  declare  it  unconstitutional.  If  all  other  possible  grounds  are  re- 
moved by  changing  the  tax  from  one  formally  on  capital  to  one 
formally  on  a  franchise,  there  is  no  remaining  obstacle  to  the  asser- 
tion of  state  power. 

Two  objections  may  be  made  to  the  foregoing  discussion.  The 
first  is  that  the  United  States  bonds  are  taxed  twice  if  they  are 
reached  through  an  assessment  of  the  corporate  franchise  and  a 
further  assessment  of  the  shares  of  stock.  This  is  true.  But  they 
can  be  taxed  twice  only  as  the  obligations  of  competing  debtors  are 
similarly  taxed.  This  form  of  double  taxation  cannot  discriminate 
against  one  borrower  in  favor  of  another.  If  the  corporation  and 
its  stockholders  will  be  subject  to  separate  taxation  of  their  re- 
spective legal  interests  without  regard  to  the  character  of  the  in- 
vestments of  the  corporation,  this  double  taxation  cannot  exercise 
any  direct  influence  on  the  corporation  in  its  choice  of  investments. 
On  the  other  hand,  if  United  States  bonds  are  excluded  from  the 
assessment  of  either  tax,  while  the  obligations  of  competing  debtors 
are  included  in  the  assessment  of  both,  the  federal  government  has 
been  granted  a  preference.  This  answer,  it  must  be  recognized, 
flies  in  the  face  of  Bank  of  California  v.  Richardson}^    If  that  de- 

"  Note  41,  supra.  ^  Note  42,  supra. 
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cision  has  any  sound  economic  justification,  the  Supreme  Court 
ought  to  apply  it  to  the  objection  against  double  taxation  now 
under  consideration.  The  reply  is  that  Bank  of  California  v.  Rich- 
ardson ^^  is  not  supportable  on  economic  grounds.  It  must  stand 
or  fall  on  the  assumption  on  which  it  proceeds,  i.  e.,  that  Congress 
has  expressly  dealt  with  the  problem  and  permitted  but  a  single 
tax  on  the  economic  interest  represented  by  shares  in  national 
banks.^ 

The  further  objection  to  the  inclusion  of  United  States  bonds  in 
assessments  of  corporate  franchises  and  shares  of  stock  is  that  such 
inclusion  may  in  fact  operate  to  deter  corporations  from  investing 
in  those  bonds.  The  argument  runs  as  follows.  With  the  normal 
difference  between  the  interest  rate  of  public  and  of  private  obliga- 
tions due  to  the  superior  security  of  the  former,  a  tax  on  capital 
value  would  bear  more  heavily  on  the  bonds  with  the  lower  interest 
rate.  Those  who  might  prefer  three-per-cent  government  bonds 
to  six-per-cent  railroad  bonds,  when  both  were  exempt  from  taxa- 
tion, would  be  Hkely  to  alter  their  preference  if  a  two-per-cent  tax 
reduced  the  income  to  one  and  four  per  cent  respectively.  The  dis- 
crepancy would  be  reduced  by  the  resulting  alterations  of  capital 
value,  but  the  effect  on  the  borrowing  power  of  the  United  States 
would  not  thereby  be  lessened.  Giving  full  account  to  the  fact  that 
the  capacity  of  the  United  States  to  borrow  at  lower  interest  rates 
than  individuals  or  corporations  is  due  in  considerable  part  to  a 
bounty  conferred  by  the  exemption  of  federal  securities  from  burdens 
that  competitors  must  bear,  it  may  still  be  true  that  the  removal  of 
the  exemption  would  in  many  instances  be  something  more  than 
the  denial  of  a  bounty.  It  may  operate  practically  to  deny  to  the 
government  a  part  of  the  advantage  conferred  by  the  excellence 
of  its  credit.  There  may  be  a  minimum  to  the  total  net  income  with 
which  an  investor  will  be  content  without  looking  for  all  possible 
ways  of  increase.  He  may  look  less  favorably  on  three-  or  four-per- 
cent bonds  subject  to  a  two-per-cent  tax,  even  though  six-per-cent 

^  Note  42,  supra. 

"  The  Chief  Justice  hints  that  he  could  support  the  case  on  economic  grounds  if  he 
had  to,  but  he  refrains  from  elaborating  the  hint.  On  page  485  he  says:  "We  do  not 
stop  to  point  out  the  double  burden  resulting  from  the  taxation  of  the  same  value  twice 
which  the  assessment  manifested,  as  to  do  so  could  add  no  cogency  to  the  violation 
of  the  one  power  to  tax  by  the  one  prescribed  method  conferred  by  the  statute  and 
which  was  the  sole  measure  of  the  state  authority." 
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bonds  also  yield  only  four  per  cent  net,  than  on  the  same  three  or 
four  per  cents  when  they  and  the  six  per  cents  produce  a  net  yield 
of  those  amounts.  It  is  more  congenial  [to  give  the  state  a  third 
of  one's  income  from  any  given  source  than  to  divide  fifty-fifty. 
Though  a  corporation  may  make  a  sacrifice  of  income  to  gain  the 
benefit  of  sure  and  quick  assets,  its  sacrificial  spirit  is  likely  to  vary 
inversely  with  the  amount  involved  in  its  indulgence.  Whether  a 
corporation  would  be  wise  to  reduce  its  proportion  of  high-grade 
assets  because  of  a  diminution  in  their  net  yield  is  not  in  point.  If 
it  would  in  fact  do  so,  a  nondiscriminatory  tax  on  the  capital  value 
of  all  its  assets  in  whatever  form  imposed,  would  reduce  the  market 
for  United  States  bonds. 

Here  is  an  incalculable  factor.  It  may  be  of  considerable  or  of 
Httle  importance.  An  argument  against  allowing  it  consideration 
may  be  found  in  the  fact  that  there  is  no  reason  why  an  investor 
should  ever  take  less  interest  than  he  can  get,  except  as  he  receives 
other  advantages  which  he  regards  as  compensatory.  A  corpora- 
tion which  foregoes  income  to  gain  security  ought  to  stick  to  its 
choice  even  when  pinched  by  increased  taxation  or  by  any  other 
expense.  It  would  have  the  same  inducement  to  increase  its  in- 
terest receipts,  whatever  the  cause  of  its  decreased  net  income  — 
whether  it  has  to  spend  an  additional  $5,000  for  taxes  or  for  in- 
creased wages.  It  could  hardly  be  said  that  a  labor  xmion  was 
interfering  with  a  federal  instrumentality  because  it  succeeded  in 
establishing  such  higher  wage  schedules  that  the  employing  cor- 
poration decided  to  invest  henceforth  only  in  seven-per-cent  stocks 
in  order  to  maintain  its  rate  of  dividends.  The  analogy  affords  a 
basis  for  the  argument  that  such  effect  as  taxation  of  corporate  stock 
or  franchise  may  have  to  deter  the  corporation  from  purchasing 
high-grade  low-interest-bearing  securities  must  be  regarded  as  in- 
direct, since  the  same  effect  may  be  contributed  by  other  factors. 

Nevertheless  it  remains  true  that  taxation  measured  by  the  value 
of  securities  owned,  and  which  therefore  in  effect  falls  on  those  se- 
curities, falls  more  heavily  on  securities  with  the  lower  interest 
yield.  The  ratio  between  the  net  yield  of  public  and  of  private 
obligations  is  more  favorable  to  the  latter  when  both  are  taxed  on 
their  capital  value  than  when  both  are  exempt.  It  may  well  be, 
therefore,  that  state  taxation  directly  on  United  States  bonds 
should  be  forbidden  on  economic  grounds.    How,  then,  are  we  to 
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justify  state  taxation  indirectly  on  those  bonds?  The  best  answer 
seems  to  be  that  their  exemption  from  direct  taxation  is  not  only 
protection  against  a  burden  but  also  the  grant  of  a  bounty.  The 
two  cannot  be  separated.  The  states,  therefore,  are  required  to 
lend  positive  aid  to  the  federal  borrowing  power  at  considerable 
sacrifice  to  themselves.  This  aid  is  given  to  the  entire  market 
afforded  by  individual  investors.  Such  aid  may  well  be  credited 
to  the  states  against  any  charge  that  full  taxation  of  corporate 
shares  and  franchises  deprives  the  federal  government  to  some 
extent  of  the  advantages  due  to  its  superior  credit  by  making  cor- 
porations less  ready  to  sacrifice  security  for  income. 

It  is  obvious  that  the  deleterious  effect  on  the  federal  borrowing 
power  which  may  possibly  ensue  from  state  taxation  on  the  capital 
value  of  all  stocks  and  bonds  will  not  follow  from  state  levies  on  all 
net  income.  A  two-per-cent  tax  on  the  capital  value  of  two  $i,ooo 
bonds  both  selling  at  par,  one  issued  by  the  government  and  paying 
$30  annually,  and  the  other  issued  by  a  private  corporation  and 
paying  $60  annually,  will  reduce  their  net  yield  to  $10  and  $40  re- 
spectively. The  tax  takes  two-thirds  of  the  income  from  the  govern- 
ment bond  and  only  one-third  of  the  income  from  the  corporation 
bond.  On  the  other  hand  a  thirty-per-cent  tax  on  the  income  from 
the  bonds  would  reduce  their  net  yield  to  $21  and  $42  respectively, 
leaving  the  ratio  between  them  the  same  as  when  both  are  exempt. 
It  might  therefore  be  urged  that  the  states  should  be  allowed  to 
include  income  from  federal  securities  in  a  general  income  tax. 
Such  a  tax  can  be  called  one  "upon  the  person  for  the  general  ad- 
vantages of  living  in  the  jurisdiction,"  ^  or  "but  a  method  of  dis- 
tributing the  cost  of  government,"  ^  or  some  of  the  other  names  that 
have  been  found  convenient  in  sustaining  taxes.  Its  effect  on  the 
'  federal  borrowing  power  may  be  declared  "indirect  and  remote,"  like 
the  effect  on  exportation  of  a  tax  on  net  income  from  an  exporting 
business.^^  It  would  not,  it  is  conceived,  place  the  federal  borrowing 
power  under  any  disadvantages  that  it  would  not  labor  under 
if  all  intangibles  were  entirely  exempted  from  any  form  of  taxation, 

"  Mr.  Justice  Holmes,  in  Fidelity  &  Columbia  Trust  Co.  v.  Louisville,  245  U.  S.  54, 
58,  38  Sup.  Ct.  Rep.  40  (1917),  32  Harv.  L.  Rev.  655. 

"  Mr.  Justice  Pitney  in  United  States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321,  329, 
38  Sup.  Ct.  Rep.  499  (1918),  32  Harv.  L.  Rev.  636. 

"  See  Mr.  Justice  Van  Devanter  in  Peck  &  Co.  v.  Lowe,  247  U.  S.  165,  174-75,  38 
Sup.  Ct.  Rep.  432  (1918),  32  Harv.  L.  Rev.  639. 
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To  exclude  interest  on  United  States  bonds  from  a  general  state  in- 
come tax  is  to  confer  upon  the  federal  borrowing  power  a  bounty 
to  the  extent  of  the  exemption.  To  include  such  income  would  regu- 
late the  activities  of  the  federal  government  no  more  than  the  per- 
mitted inclusion  of  income  from  interstate  commerce  regulates  that 
commerce  "in  a  constitutional  sense."  It  seems,  therefore,  that  the 
reason  for  the  exemption  of  income  from  United  States  bonds  from 
state-wide  income  taxes  must  be  political  rather  than  economic. 
It  must  be  a  conception  that  the  federal  government  is  entitled  to 
claim  from  the  states  a  subsidy  for  its  borrowing  power. 

It  is  interesting  that  no  case  has  specifically  held  that  the  states 
cannot  include  income  from  federal  bonds  in  a  general  state  income 
tax.  It  is  clear,  however,  that  until  recently,  at  any  rate,  the  Su- 
preme Court  has  regarded  a  tax  on  income  as  indistinguishable  from 
a  tax  on  the  source  of  the  income.  In  Pollock  v.  Farmers'  Loan  & 
Trust Co.,^^  which,  held  that  the  federal  government  cannot  tax  the  in- 
come from  state  and  municipal  bonds.  Chief  Justice  Fuller  declared : 

"It  is  contended  that  although  the  property  or  revenues  of  the  States 
or  their  instrumentalities  cannot  be  taxed,  nevertheless  the  income  de- 
rived from  state,  county,  and  municipal  securities  can  be  taxed.  But 
we  think  the  same  want  of  power  to  tax  the  property  or  revenues  of  the 
States  or  their  instrumentalities  exists  in  relation  to  a  tax  on  the  income 
from  their  securities,  and  for  the  same  reason,  and  that  reason  is  given 
by  Chief  Justice  Marshall  in  Weston  v.  Charleston,  2  Pet.  449,  468,  where 
he  said:  'The  right  to  tax  the  contract  to  any  extent,  when  made,  must 
operate  upon  the  power  to  borrow  before  it  is  exercised,  and  have  a 
sensible  influence  on  the  contract.  The  extent  of  this  influence  depends 
on  the  will  of  a  distinct  government.  To  any  extent,  however  incon- 
siderable, it  is  a  burthen  on  the  operations  of  government.  It  may  be 
carried  to  an  extent  which  shall  arrest  them  entirely.  .  .  .  The  tax  on 
government  stock  is  thought  by  this  court  to  be  a  tax  on  the  contract, 
a  tax  on  the  power  to  borrow  money  on  the  credit  of  the  United  States, 
and  consequently  to  be  repugnant  to  the  Constitution.'  Applying  this 
language  to  these  municipal  securities,  it  is  obvious  that  taxation  on 
the  interest  therefrom  would  operate  on  the  power  to  borrow  before 
it  is  exercised,  and  would  have  a  sensible  influence  on  the  contract,  and 
that  the  tax  in  question  is  a  tax  on  the  power  of  the  States  and  their 
instrumentalities  to  borrow  money,  and  consequently  repugnant  to  the 
Constitution."  59 

■»  157  U.  S.  429,  15  Sup.  Ct.  Rep.  673  (189s).  69  ii^d.,  585-86. 
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Earlier  in  the  opinion  the  Chief  Justice  reviewed  the  cases  forbidding 
either  the  states  or  the  nation  to  tax  the  salaries  of  the  officers  of  the 
other,  and  plainly  regarded  the  want  of  national  power  to  tax  in- 
come from  state  securities  as  the  complement  of  an  imdoubted 
absence  of  state  power  to  tax  income  from  federal  securities. 

Though  this  immunity  of  federal  securities  from  state  taxation 
has  been  regarded  as  inherent  in  the  federal  system  created  by  the 
Constitution,  Congress  has  taken  the  precaution  specifically  to 
declare  that  United  States  bonds  shall  be  exempt  from  state  taxa- 
tion. The  Act  of  February  25,  ii462,^°  specifies  that  "all  stocks, 
bonds,  and  other  securities  of  the  United  States  held  by  indivi- 
duals, corporations,  or  associations  within  the  United  States,  shall 
be  exempt  from  taxation  by  or  under  State  authority."  The  Act 
of  July  14,  1870,^^  mentions  "the  interest  thereon"  as  well  as  the 
bonds.  The  Act  of  June  28,  1902,^^  is  content  with  declaring  ex- 
emption "from  taxation  in  any  form  by  or  under  State,  municipal, 
or  local  authority;"  but  the  recent  acts  under  which  Liberty  Bonds 
have  been  issued  require  the  states  to  refrain  from  taxmg  both 
"principal  and  interest."  ^  Thus  the  only  constitutional  question 
which  could  now  be  brought  before  the  court  is  the  existence  vel  non 
of  congressional  power  to  decree  the  exemption  of  principal  and 
interest  of  federal  securities  from  state  taxation.  No  one  can  doubt 
that  this  power  will  be  sustained,  even  though  the  court  might  now 
be  persuaded  that  the  exemption  is  a  bounty  rather  than  the  fending 
off  of  a  burden.  If  Congress  deems  that  the  exigencies  of  the  na- 
tional government  require  that  national  obligations  be  wholly  free 
from  state  taxation  in  any  form  whatsoever,  its  judgment  will  never 
be  overruled  by  the  Supreme  Court. 

Congress  has  been  content  to  be  silent  with  respect  to  state  taxa- 
tion of  income  from  corporate  dividends  when  the  corporate  income 

*°  12  Stat,  at  L.  chap.  z2t,  §  2,  p-  346,  8  Fed.  Stat.  Ann.  2  ed.,  407. 

*i  16  Stat,  at  L.  272.  "...  all  of  which  several  classes  of  bonds  and  the  interest 
thereon  shall  be  exempt  from  the  payment  of  all  taxes  or  duties  of  the  United  States, 
as  well  as  from  taxation  in  any  form  by  or  under  State,  municipal,  or  local  authority." 

^'^  32  Stat,  at  L.  484.  This  was  the  statute  authorizing  the  issue  of  the  so-called 
Panama  Canal  bonds. 

^  Fed.  Stat.  Ann.  — 1918  Supp.  673:  "...  both  principal  and  interest  shall 
be  exempt  from  all  taxes  or  duties  of  the  United  States  as  well  as  from  taxation  in  any 
form  by  or  imder  State,  municipal,  or  local  authority."  (Act  of  March  3,  1917.) 
Similar  language  is  used  in  the  Act  of  September  24,  191 7,  Fed.  Stat.  Ann.  —  1918 
Supp.  684. 
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is  from  United  States  bonds,  and  state  taxation  of  corporate  fran- 
chises measured  by  earnings  some  of  which  are  from  United  States 
bonds.  Flint  v.  Stone  Tracy  Co.^  permitted  income  from  state 
bonds  to  be  included  in  the  measure  of  a  federal  excise  on  doing  busi- 
ness in  corporate  capacity.  Lynch  v.  Hornby  ^  held  that  cash  divi- 
dends paid  to  stockholders  after  the  effective  date  of  the  federal 
income  tax  law  of  19 13  were  taxable  to  them  as  income,  although 
the  dividends  were  the  fruit  of  a  surplus  accumulated  by  the  cor- 
poration before  the  enactment  of  the  Sixteenth  Amendment.  Cor- 
porate income  which  was  exempt  is  taxable  when  transmuted  into 
stockholder's  income.  Corporate  income  which  cannot  be  taxed 
may  be  made  the  measure  of  a  tax  on  doing  business  in  corporate 
form.  Here  are  precedents  to  lean  on  in  sanctioning  state  taxation 
of  stockholder's  income  without  regard  to  its  economic  lorigin, 
and  state  taxation  of  income  from  United  States  bonds  when 
the  tax  is  not  formally  on  income,  but  on  a  privilege  measured  by 
income. 

On  the  other  hand,  the  distinction  between  the  subject  and  the 
measure  of  the  tax  was  dishonored  by  the  court  when  Kansas  sought 
to  tax  extra-state  property  in  the  guise  of  a  tax  on  the  privilege 
of  a  foreign  corporation  to  do  local  business  in  connection  with 
interstate  business,  ^  and  the  distinction  between  the  shareholder's 
interest  in  the  corporation  and  the  property  held  by  the  corporation 
was  disregarded  when  California  sought  to  tax  the  stockholders  of  a 
national  bank  on  the  full  value  of  their  shares,  without  deduction  for 
the  contribution  made  to  that  value  by  the  shares  of  another 
national  bank  owned  by  the  corporation.^^  Obviously  in  dealing 
with  the  issues  now  under  consideration  the  Supreme  Court  is  at 
liberty  to  accept  or  reject  formal  distinctions  as  it  chooses.  That 
is  one  of  the  characteristic  merits  and  demerits  of  formal  distinc- 
tions. It  is  a  demerit  in  that  it  makes  prophecy  and  logical  con- 
sistency difficult  or  impossible.  It  is  a  merit  in  that  it  permits  a 
court  to  reach  such  results  as  its  best  judgment  dictates. 

We  have  already  indicated  the  reasons  which  may  be  advanced, 
in  support  of  the  position  that  the  Supreme  Court  should  adhere  to 

"  220  U.  S.  107,  31  Sup.  Ct.  Rep.  342  (1911). 
«  247  U.  S.  339,  38  Sup.  Ct.  Rep.  543  (1918). 
**  Note  41,  supra. 
'^  Note  42,  supra. 
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its  formal  distinctions  and  permit  income  from  federal  securities 
to  be  taxed  by  the  states  through  excises  on  corporate  franchises 
and  through  taxes  on  corporate  dividends.  If  considerations  of 
substance  do  not  require  exclusion  of  United  States  bonds  from  as- 
sessments of  corporate  franchises  and  shares  of  stock,  a  fortiori 
such  assessments  should  be  permitted  to  include  income  from  United 
States  bonds.  Such  taxes  measured  by  income  do  not  deprive  bor- 
rowers with  superior  credit  of  any  advantage  which  that  credit  gives. 
Double  taxation  of  stockholder  and  corporation  does  not  influence 
the  choice  of  corporate  investments.  And  any  margin  of  error  in 
such  calculations  is  more  than  offset  by  the  boimty  conferred  on 
the  federal  borrowing  power  by  exemption  of  interest  on  United 
States  bonds  from  an  income  tax  which  feeds  on  interest  from  com- 
peting obligations. 

Thus  there  appears  to  be  no  substantial  reason  for  adding  new 
limitations  to  the  power  of  the  states  to  levy  taxes  which  fall  in- 
directly on  federal  instrumentalities.  The  distinction  between 
taxes  on  corporate  capital  and  taxes  on  corporate  franchises  or  on 
shares  of  stock  may  be  artificial,  but  it  serves  a  useful  purpose;  and 
this  on  the  whole  is  the  most  reliable  test  of  the  merit  of  a  distinction. 
Since  taxes  directly  on  United  States  bonds  do  not  have  the  serious 
effect  on  the  federal  borrowing  power  which  judges  of  the  Supreme 
Court  have  often  assumed,  there  is  good  sense  in  not  extending  to 
indirect  taxation  the  prohibitions  against  direct  taxation.  Animated 
by  such  good  sense,  the  Supreme  Court  has  allowed  the  states  to  tax 
income  from  interstate  commerce  and  the  United  States  to  tax 
income  from  an  exporting  business.  It  has  appreciated  that  a 
general  tax  on  all  net  income  does  not  cast  any  unwarranted  burden 
on  any  particular  enterprise  from  which  such  income  issues.  If  the 
Supreme  Court  were  making  the  law  of  the  Constitution  de  novo,  it 
might  therefore  be  expected  to  allow  the  states  to  tax  interest 
on  federal  securities  and  income  from  federal  salaries,  granting 
to  the  United  States  a  similar  power  over  the  fruits  of  state  func- 
tions. The  economic  implications  of  Peck  &*  Co.  v.  Lowe^^  and 
United  States  Glue  Co.  v.  Oak  Creek  ®^  are  opposed  to  the  economics 
underlying  Pollock  v.  Farmers^  Loan  &•  Trust  Co.,""^  Dobbins  v.  Com- 

^  Note  14,  supra. 

«9  247  U.  S.  321,  38  Sup.  Ct.  Rep.  499  (1918),  32  Harv.  L.  Rev.  634/. 

«>  Note  58,  supra. 
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missioners  of  Erie  County, '^'^  and  Collector  v.  Day,''^  and  thus  afford 
a  convenient  excuse  for  abandoning  the  decisions  of  earlier  decades/^ 
Unfortunately  for  any  such  possibility,  Congress  insists  on  deny- 
ing to  the  states  the  power  to  tax  income  from  federal  securities. 
It  thereby  requires  the  states  to  lend  their  aid  to  the  federal  bor- 
rowing power.  There  seems,  therefore,  a  strong  poKtical  argument 
in  favor  of  continuing  to  forbid  the  United  States  to  tax  income 
from  state  securities.  Indeed,  the  argument  may  be  deemed  an 
economic  one.  We  may  grant  that  the  effect  of  exempting  interest 
on  state  bonds  from  a  general  federal  tax  on  net  incomes  is  to  confer 
a  bounty  on  the  state  borrowing  power.  But  this  is  not  the  whole 
of  the  story.  Such  bounty  cannot  be  considered  apart  from  the 
bounty  which  the  states  are  required  to  bestow  on  the  federal 
borrowiag  power,  to  the  consequent  restriction  of  their  own  taxing 
power.  The  principle  on  which  these  limitations  are  based  is  that 
the  federal  system  requires  that  neither  the  state  nor  the  nation 
exercise  their  undoubted  powers  to  the  detriment  of  the  undoubted 
powers  of  the  other.  No  application  of  this  principle  can  be  con- 
sidered apart  from  the  other  applications.  What  is  sauce  for  the 
goose  should  be  sauce  for  the  gander.  It  is  a  poor  rule  that  does 
not  work  both  ways.  The  states  receive  no  more  than  fair  economic 
treatment  if,  in  return  for  the  aid  and  comfort  which  they  render  the 

^  Note  21,  supra. 

™  II  Wall.  (U.  S.)  113  (1871).  This  case  held  that  a  federal  income  tax  cannot  be 
applied  to  the  income  of  a  state  judicial  ofl&cer.  The  court  regarded  the  exemption  of 
state  salaries  from  a  federal  income  tax  as  the  necessary  correlative  of  the  exemption 
of  federal  salaries  from  state  taxation,  Mr.  Justice  Nelson  observing:  "And  if  the  means 
and  instnmientalities  employed  by  that  government  to  carry  into  operation  the  powers 
granted  to  it  are,  necessarily,  and,  for  the  sake  of  self-preservation,  exempt  from  taxation 
by  the  States,  why  are  not  those  of  the  States  depending  upon  their  reserved  powers, 
for  like  reasons,  equally  exempt  from  Federal  taxation?  Their  unimpaired  existence  in 
the  one  case  is  as  essential  as  in  the  other.  It  is  admitted  that  there  is  no  express  pro- 
vision in  the  Constitution  that  prohibits  the  general  government  from  taxing  the 
means  and  instrumentalities  of  the  States,  nor  is  there  any  prohibiting  the  States  from 
taxing  the  means  and  instrumentalities  of  that  government.  In  both  cases  the  exemp- 
tion rests  upon  necessary  implication,  and  is  upheld  by  the  great  law  of  self-preserva- 
tion; as  any  government,  whose  means  employed  in  conducting  its  operations,  if 
subject  to  the  control  of  another  and  distinct  government,  can  exist  only  at  the  mercy 
of  that  government.  Of  what  avail  are  these  means  if  another  power  may  tax  them  at 
discretion?    (11  Wall.  (tJ.  S.)  113,  127.) 

^^  For  suggestions  that  the  later  decisions  furnish  the  ground  for  overruling  the 
earlier  ones,  see  note  on  Peck  &  Co.  v.  Lowe,  and  the  Oak  Creek  case,  in  4  Bulletin 
OF  THE  National  Tax  Association,  26. 


928  HARVARD  LAW  REVIEW 

federal  borrowing  power,  they  receive  a  corresponding  advantage 
for  their  own  borrowing  power. 

The  same  considerations  apply  to  taxation  of  income  from  official 
salaries.  In  this  field  the  Supreme  Court  may,  if  it  wishes,  overrule 
Collector  v.  Day,''^  and  permit  the  inclusion  of  state  salaries  in  the 
federal  income  tax,  and  overrule  Dobbins  v.  Commissioners  of  Erie 
County J^  and  permit  the  states  to  tax  the  salaries  of  federal  ofl&cials. 
A  salary  exempt  from  a  tax  which  other  salaries  must  bear  is  in- 
creased by  that  much.  Now  that  we  have  a  federal  income  tax,  a 
$5,000  professorship  in  a  state  university  yields  more  than  a  $5,000 
professorship  in  an  endowed  institution  of  learning.  In  the  absence 
of  a  state  income  tax,  a  $6,000  federal  judgeship  is  worth  no  more 
than  a  $6,000  law  practice.  A  state  income  tax  makes  the  ermine 
more  attractive  than  it  was  before.  The  law  as  it  now  stands  makes 
the  states  and  the  United  States  undergo  sacrifices,  each  for  the 
benefit  of  the  other.  Neither  government  would  suff'er  appreciably 
if  the  burnt  offering  were  no  longer  required.  But  if  it  is  required 
of  either,  it  should  be  required  of  both.  So  long  as  Mr.  Dobbins  is 
exempt,  Mr.  Day  should  be  also.  The  considerations  which  justify 
exempting  either  of  them  are  political  rather  than  economic.  While 
from  the  political  standpoint  there  is  more  reason  to  apprehend 
state  encroachment  on  federal  power  than  federal  encroachment 
on  state  power,  this  can  hardly  justify  a  court  in  holding  that  a 
state  tax  on  a  federal  salary  interferes  with  a  federal  instrumentality, 
if  a  federal  tax  on  a  state  salary  is  thought  to  be  immune  from  criti- 
cism. 

The  conclusion  to  be  drawn  from  our  review  and  analysis  of  the 
decisions  is  that,  in  spite  of  cross  currents  and  shifting  winds  of 
doctrine,  the  states  will  be  permitted  to  continue  the  indirect  en- 
croachments on  federal  authority  thathave  hitherto  been  sanctioned. 
They  will  be  allowed  to  impose  taxes  that  fall  on  interstate  com- 
merce and  on  the  federal  borrowing  power,  if  they  do  it  in  approved 
ways.  The  decisions  under  the  commerce  clause  may  nearly  all  be 
referred  to  the  judicial  conviction  that  the  federal  system  demands 
that  the  states  shall  not  discriminate  against  interstate  commerce, 
or  indulge  in  forays  on  property  or  business  beyond  their  borders, 
but  does  not  demand  that  interstate  commerce  be  relieved  from 
proportionate  contributions.    The  decisions  which  have  permitted 

''*  Note  72,  supra.  ™  Note  21,  supra. 
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state  taxation  which  falls  indirectly  on  the  federal  borrowing  power 
are  satisfactorily  explained  on  the  economic  ground  that  they  have 
not  hampered  that  borrowing  power.  There  is  ample  economic  justi- 
fication for  the  cases  which  have  restrained  the  states  from  laying 
discriminatory  taxes  on  United  States  bonds.  For  the  other  re- 
strictions which  the  Supreme  Court  has  placed  upon  the  states 
we  must  be  content  with  political  rather  than  with  economic 
reasons. 

In  choosing  between  competing  political  considerations,  much 
depends  on  personal  predilections.  Two  of  Marshall's  colleagues  did 
not  share  his  views  that  United  States  bonds  must  be  exempt  from 
state  taxation.  What  Marshall's  doctrine  achieved  was  a  protective 
tariff  in  favor  of  the  infant  industry  of  national  credit.  His  fears 
that  the  nation  might  be  destroyed  if  the  view  of  the  dissent  had 
prevailed  must  be  regarded  as  extravagant.  But  this  does  not 
question  the  fundamental  wisdom  of  his  judgment,  particularly 
at  the  time  when  it  was  rendered.  Congress  plainly  believes  that 
the  judgment  is  as  sound  to-day,  since  it  demands  the  continuance 
of  the  protection  which  Marshall  decreed.  It  is  difficult  to  quarrel 
with  the  position  that  the  powers  of  the  nation  shall  be  immune 
from  the  direct  touch  of  the  states.  In  determining  the  constitu- 
tionahty  of  state  taxation  which  falls  directly  on  federal  instru- 
mentalities, we  can  readily  forego  nice  analysis  as  to  its  economic 
effects.  But  an  understanding  of  those  effects  is  essential  to  a 
proper  evaluation  of  the  decisions  which  permit  state  taxation 
that  falls  indirectly  on  those  same  instrumentalities.  Distinctions 
between  direct  and  indirect  effect  which  seem  unsubstantial,  when 
abstracted  from  the  complete  situation  in  which  they  play  their 
part,  are  found  to  be  useful  implements  for  reaching  desirable 
results.  In  permitting  indirect  encroachment  on  federal  authority 
by  the  taxing  powers  of  the  states,  the  Supreme  Court  has  been 
wise  in  its  judgments.  If  its  conclusions  deserve  more  praise  than 
does  some  of  the  reasoning  by  which  they  have  been  supported, 
the  phenomenon  is  not  peculiar  to  the  particular  problem  which 
we  have  been  considering. 

The  explanation  of  the  unsatisfactory  character  of  so  much  of  the 
judicial  reasoning  here  and  elsewhere  is  easily  discovered.  Deci- 
sions which  are  dictated  by  the  necessity  of  making  a  wise  practical 
choice  between  competing  considerations  are  seldom  placed  frankly 
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on  that  ground.  Judges  are  loth  to  say:  "We  decide  this  particular 
case  in  this  particular  way  because  we  think  that  this  is  the  best 
way  to  decide  it."  Instead,  they  are  prone  to  refer  their  judgment 
to  some  immutable  principle  inherent  in  the  nature  of  things,  or 
unalterably  established  by  the  authoritative  judgments  of  their 
predecessors.  In  the  realm  of  constitutional  law,  courts  are  fond 
of  professing  that  it  is  not  they  that  speak,  but  the  Constitution 
that  speaketh  in  them,  even  in  settling  such  disputes  as  this  study 
has  chronicled,  concerning  which  concededly  the  Constitution  is 
silent.  Where  the  Constitution  is  not  wholly  mum,  it  often  speaks 
with  such  a  still,  small  voice  that  only  a  bare  majority  of  the  court 
can  hear  its  echo.  Yet  the  judicial  opinions  seldom  recognize  the 
patent  fact.  So  long  as  judges  pose  as  automatons  when  they  are 
in  fact  wise  arbiters  of  public  poHcy  and  practical  expediency,  they 
necessarily  hide  their  wisdom  under  the  bushel  of  a  supposed  con- 
straining conceptualism,  which  confuses  much  that  would  otherwise 
be  simple  and  clear.  The  wonder  is  that  wisdom  so  generally  finds 
its  way  and  controls  the  actual  adjudications  which  together  make " 
the  law.  This  could  hardly  be,  if  doctrine  played  any  such  potent 
part  in  shaping  the  course  of  the  decisions  as  the  opinions  of  the 
judges  would  lead  us  to  beHeve. 

The  judicial  mnpiring  of  the  contests  between  the  conflicting 
claims  of  the  states  and  of  the  nation  over  the  exercise  of  the  taxing 
power  has  clearly  not  been  controlled  by  any  imdisputed  and  com- 
pelUng  doctrine.  That  is  why  it  has  so  greatly  perplexed  those  who 
see  in  doctrine  their  only  guide.  To  dispel  the  perplexity  we  must 
study  the  cases  as  practical  adjustments  of  competing  interests,  ■ 
each  of  which  is  entitled  to  a  degree  of  consideration.  The  interest 
which  will  be  accorded  the  preference  in  one  situation  may  have  to 
be  determined  in  the  Hght  of  the  preferences  which  have  been  ac- 
corded in  other  situations.  No  single  adjustment  liveth  to  itself 
alone.  In  a  federal  system  there  must  be  reciprocal  give  and  take 
between  the  whole  and  the  several  parts.  It  must  often  be  impossi- 
ble in  particular  instances  to  make  an  even  apportionment  of  the 
giving  and  the  taking.  So  it  may  be  necessary  to  favor  now  one 
side,  and  now  the  other.  The  aim  should  be  to  strike  as  even  a 
balance  as  possible  in  the  whole  account.  This  can  never  be  done 
by  pious  invocation  of  some  image  which  men  choose  to  call  "Sov- 
ereignty."   It  must  be  done,  as  it  has  been  done,  by  applying  human 
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intelligence  to  the  enterprise  of  forecasting  and  evaluating  the 
practical  results  from  differing  courses  of  action,  and  of  choosing  that 
course  which  leads  to  the  result  preferred.  Marshall  pursued  a  vain 
hope  in  thinking  it  possible  to  "measure  the  power  of  taxation 
residing  in  the  State  by  the  extent  of  sovereignty  which  the  people 
of  a  single  State  possess  and  can  confer  on  its  goverrmient."  We  can, 
however,  if  we  find  it  necessary,  measure  to  a  considerable  degree 
the  extent  of  sovereignty  residing  in  the  state,  by  finding  what  the 
ojficial  interpreters  of  the  Constitution  permit  the  state  to  do  in  the 
exercise  of  the  power  of  taxation  and  of  other  governmental  func- 
tions. "Sovereignty"  is  a  way  of  stating  results  rather  than  a 
means  of  reaching  them. 

Thomas  Reed  Powell. 
Columbia  University. 
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FREEDOM   OF   SPEECH   IN   WAR  TIME 

"XJEVER  in  the  history  of  our  country,  since  the  Alien  and  Sedi- 
■^  ^  tion  Laws  of  1798,  has  the  meaning  of  free  speech  been  the 
subject  of  such  sharp  controversy  as  to-day.^    Over  two  hundred 

1  Bibliographical  Note.  —  Important  decisions  under  the  Federal  Espionage 
Act  are  printed  in  the  various  Federal  and  United  States  Supreme  Court  reports;  the 
Bulletins  of  the  Department  of  Justice  on  the  Interpretation  of  War  Stat- 
utes (cited  hereafter  as  Bull.  Dept.  Just.)  contain  many  nisi  prius  rulings  and 
charges  not  otherwise  reported.  The  cases  before  July,  1918,  have  been  collected  by 
Walter  Nelles  in  a  pamphlet,  Espionage  Act  Cases,  with  certain  others  on  related 
points,  published  by  the  National  Liberties  Bureau,  New  York.  This  has  some  state 
cases  and  gives  a  careful  analysis  of  the  decisions.  The  Bureau  has  also  published 
War-Time  Prosecutions  and  Mob  Violence,  involving  the  rights  of  free  speech, 
free  press,  and  peaceful  assemblage  {from  April  i,  igiy,  to  March  i,  igig),  containing 
an  annotated  list  of  prosecutions,  convictions,  exclusions  from  the  mail,  etc.;  and 
"The  Law  of  the  Debs  Case"  (leaflet).  Mr.  Nelles  has  submitted  to  Attorney  General 
Palmer  "A  Memorandum  concerning  PoUtical  Prisoners  within  the  Jurisdiction  of  the 
Department  of  Justice  in  1919  "  (MS.  copy  owned  by  the  Harvard  Law  School  Library). 

The  enforcement  of  the  Espionage  Act  and  similar  statutes  is  officially  summarized 
in  the  Reports  of  the  Attorney  Genepj^l  for  191 7  (page  75)  and  191 8  (pages  17, 
20-23,  47-57).  A  list  of  prosecutions  is  given  with  the  results.  See,  also,  Atty.  Gen. 
Gregory's  Suggestions  to  the  Executive  Committee  of  the  American  Bar  Association, 
4  Am.  Bar  Assoc.  Journ.  305  (1918). 

The  best  discussion  of  the  legal  meaning  of  "  Freedom  of  the  Press  in  the  United 
States  "  will  be  found  in  an  article  under  that  name  by  Henry  Schofield,  in  9  Publica- 
tions OF  the  American  Sociological  Society,  67  (1914).  This  volume  is  devoted 
entirely  to  "Freedom  of  Commimication,"  and  contains  several  valuable  papers  on 
different  aspects  of  the  problem.  Other  legal  articles  not  deaUng  with  the  situation  in 
war  are:  "The  Jurisdiction  of  the  United  States  over  Seditious  Libel,"  H.  W.  Bikle, 
41  Am.  L.  Reg.  (n.  s.)  i  (1902);  "Restrictions  on  the  Freedom  of  the  Press,"  16  Harv. 
L.  Rev.  55  (1902);  "Free  Speech  and  Free  Press  in  Relation  to  the  Pohce  Power  of  the 
State,"  P.  L.  Edwards,  58  Cent.  L.  J.  383  (1904);  "Federal  Interference  with  the 
Freedom  of  the  Press,"  Lindsay  Rogers,  23  Yale  L.  J.  559  (1914),  substantially  re- 
printed as  Chapter  IV  of  his  Postal  Power  of  Congress,  Baltimore,  Johns  Hopkins 
Press,  1916;  A.  V.  Dicey,  The  Law  of  the  Constitution,  8  ed..  Chap.  VI;  "Freedom 
of  Speech  and  of  the  Press,"  65  Univ.  of  Pa.  L.  Rev.  170  (1916);  Joseph  R.  Long, 
"The  Freedom  of  the  Press,"  5  Va.  L.  Rev.  225  (1918).  Freedom  of  speech  is  discussed 
by  Dean  Pound  as  an  interest  of  the  individual  in  his  "Interests  of  Personahty,"  28 
Harv.  L.  Rev.  445,  453  (1915);  and  as  an  alleged  bar  to  injunctions  of  libel  in  his 
"Equitable  Relief  against  Defamation  and  Injuries  to  Personality,"  29  Harv.  L.  Rev. 
640,  648  (1916). 

The  situation  in  war  is  specifically  treated  in  the  following:  "Freedom  of  Speech 
and  pf  the  Press,"  W.  R.  Vance,  2  Minn.  L.  Rev.  239  (1918);  "The  Espionage  Act 
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prosecutions  and  other  judicial  proceedings  during  the  war,  involv- 
ing speeches,  newspaper  articles,  pamphlets,  and  books,  have  been 
followed  since  the  armistice  by  a  widespread  legislative  considera- 
tion of  bills  punishing  the  advocacy  of  extreme  radicalism.  It  is 
becoming  increasingly  important  to  determine  the  true  limits  of 
freedom  of  expression,  so  that  speakers  and  writers  may  know  how 
much  they  can  properly  say,  and  governments  may  be  sure  how 
much  they  can  lawfully  and  wisely  suppress.  The  United  States 
Supreme  Court  has  recently  handed  down  several  decisions  upon 
the  Espionage  Act,^  which  put  us  in  a  much  better  position  than 

Cases,"  32  Harv.  L.  Rev.  417  (1919);  "Threats  to  take  the  Life  of  the  Pres;^ent,"  32 
Harv.  L.  Rev.  724  (1919);  "The  Vital  Importance  of  a  Liberal  Construction  of  the 
Espionage  Act,"  Alexander  H.  Robbins,  87  Cent.  L.  J.  145  (1918);  "Sufficiency  of  In- 
dictments under  the  Espionage  Act,"  87  Cent.  I .  J.  400  (1918).  The  Espionage  Act 
is  one  of  the  topics  covered  by  Judge  Charles  M.  Hough,  "Law  in  War  Time  — 1917," 
31  Harv.  L.  Rev.  692, 696  (1918).  The  issues  involved  in  the  current  decisions  are  pre- 
sented in  nontechnical  form  by  these  articles:  "Freedom  of  Speech,"  Z.  Chafee,  Jr.,  17 
New  Republic,  66  (November  16,  1918);  "The  Debs  Case  and  Freedom  of  Speech," 
Ernst  Frexmd,  19  New  Republic,  13  (May  3,  1919);  19  ih.  151  (May  31).  William 
Hard,  "Mr.  Burleson,  Espionagent,"  19  New  Republic,  42  (May  10, 1919),  and  "Mr. 
Burleson,  Section  481 3^^  B,"  19  New  Republic,  76  (May  17,  1919),  reviews  exclusions 
from  the  mails.  "The  Trial  of  Eugene  Debs,"  Max  Eastman,  The  Liberator  (No- 
vember, 1918),  gives  a  defendant's  impression  of  the  operation  of  the  act. 

The  history  of  freedom  of  speech  in  America  has  not  yet  been  fully  investigated, 
but  Clyde  A.  Duniway,  The  Development  of  Freedom  of  the  Press  in  Massa- 
chusetts, Cambridge,  Harvard  University  Press,  1906,  is  extremely  useful.  Much 
light  is  thrown  on  the  problem  by  sedition  trials  in  England,  before  our  Revolution 
and  during  the  French  Revolution.  The  best  account  of  these  is  in  Erskine  May, 
2  Constitutional  History  of  England,  2  ed.,  191 2,  Chaps.  IX-X,  summarized  by 
Charles  A.  Beard  in  16  New  Repu:blic,  350  (October  19,  1918).  See,  also,  2  Stephen, 
History  of  the  Criminal  Law,  Chap.  XXIV;  and  G.  O.  Trevelyan,  The  Early 
History  of  Charles  James  Fox,  for  the  Wilkes  and  Junius  controversies. 

The  legal  meaning  of  freedom  of  speech  cannot  properly  be  determined  without  a 
knowledge  of  the  political  and  philosophical  basis  of  such  freedom.  Four  writings  on 
this  problem  may  be  mentioned  as  invaluable:  Plato's  Apology  of  Socrates;  Mil- 
ton's Areopagitica;  the  second  chapter  of  Mill  on  Liberty;  and  Walter  Bagehot's 
essay,  "The  Metaphysical  Basis  of  Toleration."  The  second  chapter  of  J.  F.  Stephen, 
Liberty,  Equality,  Fraternity,  has  an  important  critique  on  Mill.  See,  also, 
J.  B.  Bury,  A  History  of  Freedom  of  Thought,  the  first  and  last  chapters;  Grote, 
Plato,  Chap.  VI;  Graham  Wallas,  The  Great  Society,  195-98;  H.  J.  Laski, 
Authority  in  the  Modern  State,  passim.  For  a  caustic  point  of  view,  see  Fabian 
Franklin,  "Some  Free  Speech  Delusions,"  2  Unpopular  Rev.  223  (October,  1914). 
The  proper  course  in  war  is  discussed  by  Ralph  Barton  Perry  in  a  book  review,  7  Yale 
Rev.  670  (April,  1918).  The  difficulties  of  the  problem  as  seen  from  actual  experience 
on  both  sides  are  presented  in  Viscount  Morley's  Recollections. 

*  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247,  Bull.  Dept.  Just., 
No.  194  (1919),  is  the  leading  case.    See,  also,  Frohwerk  v.  United  States,  249  U.  S.  204, 
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formerly  to  discuss  the  war-time  aspects  of  the  general  problem  of 
liberty  of  speech,  and  this  article  will  approach  the  general  problem 
from  that  side.  At  some  later  day  it  may  be  possible  to  discuss 
the  proper  limits  of  radical  agitation  in  peace,  and  also  to  make  a 
detailed  historical  examination  of  the  events  and  documents  lead- 
ing up  to  the  free  speech  clauses  in  our  state  and  federal  constitu- 
tions. For  the  present  it  is  not  feasible  to  do  more  than  consider 
the  application  of  those  clauses  to  the  treatment  of  opposition 
to  war. 

We  shall  not,  however,  confine  ourselves  to  the  question  whether 
a  given  form  of  federal  or  state  action  against  pacifist  and  similar 
utterances  is  void  under  the  constitutions.  It  is  often  asstmied 
that  so  long  as  a  statute  is  held  vaHd  imder  the  Bill  of  Rights,  that 
docimient  ceases  to  be  of  any  importance  in  the  matter,  and  may 
be  henceforth  disregarded.  On  the  contrary,  a  provision  like  the 
First  Amendment  to  the  federal  Constitution, 

"Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  their  grievances," 

is  much  more  than  an  order  to  Congress  not  to  cross  the  boimdary 
which  marks  the  extreme  limits  of  lawful  suppression.  It  is  also 
an  exhortation  and  a  guide  for  the  action  of  Congress  inside  that 
boundary.  It  is  a  declaration  of  national  poHcy  in  favor  of  the 
public  discussion  of  all  public  questions.  Such  a  declaration 
should  make  Congress  reluctant  and  careful  in  the  enactment  of  all 
restrictions  upon  utterance,  even  though  the  courts  will  not  refuse 
to  enforce  them  as  unconstitutional.  It  should  influence  the  judges 
in  their  construction  of  valid  speech  statutes,  and  the  prosecuting 
attorneys  who  control  their  enforcement.  The  Bill  of  Rights  in  a 
European  constitution  is  a  declaration  of  policies  and  nothing 
more,  for  the  courts  cannot  disregard  the  legislative  will  though  it 
violates  the  constitution.^    Our  Bills  of  Rights  perform  a  double 

39  Sup.  Ct.  Rep.  249,  Bull.  Dept.  Just.,  No.  197  (1919);  Debs  v.  United  States,  249 
U.  S.  211,  39  Sup.  Ct.  Rep.  252,  Bull.  Dept.  Just.,  No.  196  (1919);  Sugarman  v. 
United  States,  249  U.  S.  182,  39  Sup.  Ct.  Rep.  191,  Bull.  Dept.  Just.,  No.  195  (1919). 
*  A.  V.  Dicey,  Law  of  the  Constitution,  8  ed.,  130:  "This  curious  result  there- 
fore ensues.  The  restrictions  placed  on  the  action  of  the  legislature  under  the  French 
constitution  are  not  in  reality  laws,  since  they  are  not  rules  which  in  the  last  resort 
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function.  They  fix  a  certain  point  to  halt  the  government  abruptly 
with  a  "Thus  far  and  no  farther";  but  long  before  that  point  is 
reached  they  urge  upon  every  official  of  the  three  branches  of  the 
state  a  constant  regard  for  certain  declared  fundamental  policies 
of  American  life.^ 

Our  main  task,  therefore,  is  to  ascertain  the  nature  and  scope 
of  the  poHcy  which  finds  expression  in  the  First  Amendment  to  the 
United  States  Constitution  and  the  similar  clauses  of  all  the  state 
constitutions,^  and  then  to  determine  the  place  of  that  policy  in 
the  conduct  of  war,  and  particularly  the  war  with  Germany.  The 
free  speech  controversy  of  the  last  two  years  has  chiefly  gathered 
about  the  federal  Espionage  Act.  This  Act  contains  a  variety  of 
provisions  on  different  subjects,  such  as  the  protection  of  ships  in 
harbors,  spy  activities,  unlawful  mihtary  expeditions,  etc.,  but  the 
portion  which  concerns  us  is  the  third  section  of  Title  i.^  As  orig- 
inally enacted  on  June  15,  191 7,  this  section  established  three 
new  offenses:  (i)  false  statements  or  reports  interfering  with  mili- 
tary or  naval  operations  or  promoting  the  success  of  our  enemies; 
(2)  causing  or  attempting  to  cause  insubordination,  disloyalty, 
mutiny  or  refusal  of  duty  in  the  mihtary  and  naval  forces;  (3) 
obstruction  of  enHstments  and  recruiting.  Attorney  General  Greg- 
ory reports  that,  although  this  Act  proved  an  effective  instrumen- 
tality against  dehberate  or  organized  disloyal  propaganda,  it  did 
not  reach  the  individual,  casual,  or  impulsive  disloyal  utterances. 
Also  some  District  Courts  gave  what  he  considered  a  narrow  con- 
will  be  enforced  by  the  Courts.  Their  true  character  is  that  of  maxims  of  political 
morality,  which  derive  whatever  strength  they  possess  from  being  formally  inscribed 
in  the  constitution  and  from  the  resulting  support  of  pubhc  opinion.  What  is  true  of 
the  constitution  of  France  applies  with  more  or  less  force  to  other  polities  which  have 
been  formed  imder  the  influence  of  French  ideas." 

*  "No  doubt  our  doctrine  of  constitutional  law  has  had  a  tendency  to  drive  out 
questions  of  justice  and  right,  and  to  fill  the  mind  of  legislators  with  thoughts  of  mere 
legality,  of  what  the  constitution  allows."  J.  B.  Thayer,  Legal  Essays,  38.  See  his 
quotation  from  i  Bryce,  American  Commonwealth,  i  ed.,  377. 

'  Massachusetts,  New  Hampshire,  Vermont,  North  and  South  Carolina  retain  a 
short  clause  hke  the  federal  Constitution.  The  other  states  follow  the  New  York 
form:  New  York  Constitution,  1822,  Art.  7,  §  8.  "Every  citizen  may  freely  speak, 
write,  and  publish  his  sentiments,  on  all  subjects,  being  responsible  for  the  abuse  of 
that  right;  and  no  law  shall  be  passed,  to  restrain,  or  abridge  the  liberty  of  speech,  or 
of  the  press."    See  Schofield  in  9  Proc.  Am.  Sociolog.  Soc.  95. 

•  Act  of  June  15,  1917,  c.  30,  tit.  i,  §3140  Stat.  at.  L.  217,  219;  Comp.  Stat.  1918, 
§  I02I2C  amended  by  Act  of  May  16,  1918,  c.  75.  The  full  text  of  the  original  and 
amended  sections  will  be  found  in  notes  91  and  131,  infra. 
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struction  of  the  word  "obstruct"  in  clause  (3),  so  that  as  he  puts  it, 
"most  of  the  teeth  which  we  tried  to  put  in  were  taken  out."  ' 

"These  individual  disloyal  utterances,  however,  occurring  with  consider- 
able frequency  throughout  the  country,  naturally  irritated  and  angered 
the  communities  in  which  they  occurred,  resulting  sometimes  in  unfortu- 
nate violence  and  lawlessness  and  everywhere  in  dissatisfaction  with  the 
inadequacy  of  the  Federal  law  to  reach  such  cases.  Consequently  there 
was  a  popular  demand  for  such  an  amendment  as  would  cover  these 
cases."  ^ 

On  May  16,  1918,  Congress  amended  the  Espionage  Act  by  what 
is  sometimes  called  the  Sedition  Act,  adding  nine  more  offenses 
to  the  original  three,  as  follows:  (4)  saying  or  doing  anything  with 
intent  to  obstruct  the  sale  of  United  States  bonds,  except  by  way 
of  bona  fide  and  not  disloyal  advice;  (5)  uttering,  printing,  writing, 
or  pubHshing  any  disloyal,  profane,  scurrilous,  or  abusive  language, 
or  language  intended  to  cause  contempt,  scorn,  contumely  or  dis- 
repute as  regards  the  form  of  government  of  the  United  States; 
(6)  or  the  Constitution;  (7)  or  the  flag;  (8)  or  the  uniform  of  the 
Army  or  Navy;  (9)  or  any  language  intended  to  incite  resistance 
to  the  United  States  or  promote  the  cause  of  its  enemies;  (10)  urging 
any  curtailment  of  production  of  any  things  necessary  to  the 
prosecution  of  the  war  with  intent  to  hinder  its  prosecution;  (11) 
advocating,  teaching,  defending,  or  suggesting  the  doing  of  any  of 
these  acts;  and  (12)  words  or  acts  supporting  or  favoring  the  cause 
of  any  country  at  war  with  us,  or  opposing  the  cause  of  the  United 
States  therein.  Whoever  commits  any  one  of  these  offenses  in  this 
or  any  future  war  is  liable  to  a  maximum  penalty  of  $10,000  fine  or 
twenty  years'  imprisonment,  or  both. 

This  statute  has  been  enacted  and  vigorously  enforced  under  a 
constitution  which  provides:  "Congi'ess  shall  make  no  law  .  .  . 
abridging  the  freedom  of  speech,  or  of  the  press." 

Clearly,  the  problem  of  the  limits  of  freedom  of  speech  in  war 
time  is  no  academic  question.  On  the  one  side,  thoughtful  men  and 
journals  are  asking  how  scores  of  citizens  can  be  imprisoned  under 
this  constitution  only  for  their  disapproval  of  the  war  as  irreligious, 
unwise,  or  unjust.    On  the  other,  federal  and  state  officials  point 

^  4  Am.  Bar  Assoc.  Jotjrn.  306. 

8  Report  of  the  Attorney  General  of  the  United  States  (19 18),  18. 
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to  the  great  activities  of  German  agents  in  our  midst  and  to  the 
unprecedented  extension  of  the  business  of  war  over  the  whole 
nation,  so  that  in  the  familiar  remark  of  Ludendorff,  wars  are  no 
longer  won  by  armies  in  the  field,  but  by  the  morale  of  the  whole 
people.  The  widespread  Liberty  Bond  campaigns,  and  the  ship- 
yards, munition  factories,  government  offices,  training  camps,  in 
all  parts  of  the  country,  are  felt  to  make  the  entire  United  States  a 
theater  of  war,  in  which  attacks  upon  our  cause  are  as  dangerous 
and  unjustified  as  if  made  among  the  soldiers  in  the  rear  trenches. 
The  government  regards  it  as  inconceivable  that  the  Constitution 
should  cripple  its  efforts  to  maintain  public  safety.  Abstaining 
from  countercharges  of  disloyalty  and  tyranny,  let  us  recognize 
the  issue  as  a  conflict  between  two  vital  principles,  and  endeavor 
to  find  the  basis  of  reconciliation  between  order  and  freedom. 

At  the  outset,  we  can  reject  two  extreme  views  in  the  con- 
troversy. First,  there  is  the  view  that  the  Bill  of  Rights  is  a  peace- 
time document  and  consequently  freedom  of  speech  may  be  ignored 
in  war.  This  view  has  been  officially  repudiated.^  At  the  opposite 
pole  is  the  belief  of  many  agitators  that  the  First  Amendment 
renders  unconstitutional  any  Act  of  Congress  without  exception 
''abridging  the  freedom  of  speech,  or  of  the  press,"  that  all  speech 
is  free,  and  only  action  can  be  restrained  and  punished.  This  view 
is  equally  untenable.  The  provisions  of  the  Bill  of  Rights  cannot 
be  appHed  with  absolute  literalness  but  are  subject  to  exceptions.^*^ 
For  instance,  the  prohibition  of  involuntary  servitude  in  the  Thir- 
teenth Amendment  does  not  prevent  military  conscription,"  or 
the  enforcement  of  a  "work  or  fight"  statute.^^  The  difficulty,  of 
course,  is  to  define  the  principle  on  which  the  imphed  exceptions 
are  based,  and  an  effort  to  that  end  will  be  made  subsequently. 

Since  it  is  plain  that  the  true  solution  lies  between  these  two 
extreme  views,  and  that  even  in  war  time  freedom  of  speech  exists . 


'  Report  or  the  Attorney  General  or  the  United  States  (1918),  20:  "This 
department  throughout  the  war  has  proceeded  upon  the  general  principle  that  the 
constitutional  right  of  free  speech,  free  assembly,  and  petition  exist  in  war  time  as  in 
peace  time,  and  that  the  right  of  discussion  of  governmental  policy  and  the  right  of 
political  agitation  are  most  fundamental  rights  in  a  democracy." 

^"  Robertson  v.  Baldwin,  165  U.  S.  275,  281  (1897). 

"  Selective  Draft  Law  Cases,  245  U.  S.  366,  390  (1918);  Claudius  v.  Davie,  175  Cal. 
208  (1917). 

"  State  V.  McClure,  105  Atl.  712  (Del.  Gen.  Sess.,  1919). 
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subject  to  a  problematical  limit,  it  is  necessary  to  determine  where 
the  line  runs  between  utterance  which  is  protected  by  the  Con- 
stitution from  governmental  control  and  that  which  is  not.  Many 
attempts  at  a  legal  definition  of  that  line  have  been  made/^  but 
two  mutually  inconsistent  theories  have  been  especially  successful 
in  winning  judicial  acceptance,  and  frequently  appear  in  the  Espion- 
age Act  cases. 

One  theory  construes  the  First  Amendment  as  enacting  Black- 
stone's  statement  that  "the  liberty  of  the  press  .  .  .  consists  in 
laying  no  previous  restraints  upon  publications  and  not  in  freedom 
from  censure  for  criminal  matter  when  published."  ^*  The  Hne 
where  legitimate  suppression  begins  is  fixed  chronologically  at  the 
time  of  publication.  The  government  cannot  interfere  by  a  censor- 
ship or  injunction  before  the  words  are  spoken  or  printed,  but  can 
punish  them  as  much  as  it  pleases  after  publication,  no  matter  how 
harmless  or  essential  to  the  public  welfare  the  discussion  may  be. 
This  Blackstonian  definition  found  favor  with  Lord  Mansfield,^^ 
and  is  sometimes  urged  as  a  reason  why  libels  should  not  be  en- 
joined.^^  It  was  adopted  by  American  judges  in  several  early 
prosecutions  for  libel,^^  one  of  which  was  in  Massachusetts,^^  whence 
Justice  Holmes  carried  it  into  the  United  States  Supreme  Court.^^ 
Fortunately  he  has  now  repudiated  this  interpretation  of  freedom 
of  speech,^"  but  not  until  his  dictum  had  had  considerable  influence, 
particularly  in  Espionage  Act  cases.^^    Of  course  if  the  First  Amend- 

"  See  a  discussion  by  Dean  Pound  of  two  views  besides  Blackstone's  in  29  Harv.  L. 
Rev.  640,  651.  The  view  mentioned  as  Story's  is  really  that  of  St.  George  Tucker, 
whom  Story  was  criticising.    2  Story,  Constitution,  §  1886. 

"  4  Blackstone,  Commentaries,  151. 

**  King  V.  Dean  of  St.  Asaph,  3  T.  R.  428,  431  (1789):  "The  liberty  of  the  press 
consists  in  printing  without  any  previous  licence,  subject  to  the  consequence  of  law." 

"  See  Roscoe  Pound,  "Equitable  Relief  against  Defamation  and  Injuries  to  Per- 
sonality," 29  Harv.  L.  Rev.  651.  Recent  Federal  cases  are  American  Malting  Co.  v. 
Keitel,  209  Fed.  351  (C.  C.  A.  2d,  1913);  Willis  v.  O'Connell,  231  Fed.  1004  (S.  D. 
Ala.  1916). 

"  Respublica  i;.  Oswald,  i  Dall.  (U.  S.)  319,  325  (Pa.,  1788),  McKean,  J.;  Trial 
of  William  Cobbett,  for  Libel,  Wharton's  State  Trials,  322,  323  (Pa.,  1797), 
McKean,  J.;  Respublica  v.  Dennie,  4  Yeates  (Pa.)  267,  269  (1805).  See  Schofield 
in  9  Proc  Am.  Sociol.  Soc.  69. 

"  Commonwealth  v.  Blanding,  3  Pick.  (Mass.)  304,  313  (1825). 

^'  Patterson  v.  Colorado,  205  U.  S.  454,  462  (1907). 

2°  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247,  249  (1919). 

^  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24,  27  (C.  C.  A.  2d,  1917);  United  States  v. 
Coldwell,  Bull.  Dept.  Just.,  No.  158  (D.  C.  R.  I.)  4- 
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ment  does  not  prevent  prosecution  and  punishment  of  utterances, 
the  Espionage  Act  is  unquestionably  constitutional. 

This  Blackstonian  theory  dies  hard,  but  has  no  excuse  for  longer 
life.  In  the  first  place,  Bla(;kstone  was  not  interpreting  a  constitu- 
tion but  trying  to  state  the  English  law  of  his  time,  which  had  no 
censorship  and  did  have  extensive  libel  prosecutions.  Whether 
or  not  he  stated  that  law  correctly,  an  ent^ely  different  view  of 
the  liberty  of  the  press  was  soon  afterwards  enacted  in  Fox's  Libel 
Act,^  so  that  Blackstone's  view  does  not  even  correspond  to  the 
Enghsh  law  of  the  last  hundred  and  twenty-five  years.  Further- 
more, Blackstone  is  notoriously  unfitted  to  be  an  authority  on  the 
liberties  of  American  colonists,  since  he  upheld  the  right  of  Parlia- 
ment to  tax  them,^  and  was  pronounced  by  one  of  his  own  col- 
leagues to  have  been  "we  all  know,  an  anti-republican  lawyer."  ^* 

Not  only  is  the  Blackstonian  interpretation  of  our  free  speech 
clauses  inconsistent  with  eighteenth-century  history,  soon  to  be 
considered,  but  it  is  contrary  to  modern  decisions,  thoroughly 
artificial,  and  wholly  out  of  accord  with  a  common-sense  view  of 
the  relations  of  state  and  citizen.  In  some  respects  this  theory 
goes  altogether  too  far  in  restricting  state  action.  The  prohibition 
of  previous  restraint  would  not  allow  the  government  to  prevent  a 
newspaper  from  pubhshing  the  sailing  dates  of  transports  or  the 
number  of  troops  in  a  sector.  It  would  render  illegal  removal  of 
an  indecent  poster  from  a  billboard  or  the  censorship  of  moving 
pictures  before  exhibition,  which  has  been  held  vahd  under  a  free 
speech  clause. ^^  And  whatever  else  may  be  thought  of  the  decision 
under  the  Espionage  Act  with  the  unfortunate  title.  United  States  v. 
The  Spirit  of  'y6,^^  it  was  clearly  previous  restraint  for  a  federal  court 
to  direct  the  seizure  of  a  film  which  depicted  the  Wyoming  Massacre 
and  Paul  Revere's  Ride,  because  it  was  "calculated  reasonably  so 
to  excite  or  inflame  the  passions  of  our  people  or  some  of  them  as 
that  they  will  be  deterred  from  giving  that  full  measure  of  co- 
operation,  sympathy,   assistance.,   and  sacrifice  which  is  due  to 

^  32  Geo.  Ill,  c.  60  (1792).    See  page  948,  infra. 
^  I  Blackstone,  Commentaries,  109. 

"  Willes,  J.,  in  Dean  of  St.  Asaph's  Case,  4  Doug.  73,  172  (1784),  quoted  by  Scho- 
field,  9  Proc.  Am.  Sociol.  Soc.  85,  note. 
®  Mutual  Film  Corporation  v.  Industrial  Commission  of  Ohio,  236  U.  S.  230,  241 

(1915)- 
«  BxTLL.  Dept.  Just.,  No.  33  (D.  C.  S.  D.  Cal.,  191 7),  Bledsoe,  J. 
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Great  Britain,  as  an  ally  of  ours,"  and  "to  make  us  a  little  bit  slack 
in  our  loyalty  to  Great  Britain  in  this  great  catastrophe." 

On  the  other  hand  it  is  hardly  necessary  to  argue  that  the  Black- 
stonian  definition  gives  very  inadequate  protection  to  the  freedom 
of  expression.  A  death  penalty  for  writing  about  socialism  would 
be  as  effective  suppression  as  a  censorship  .^^  Cooley's  comment  on 
Blackstone  is  unanswerable :  ^^ 

.  .  .  "The  mere  exemption  from  previous  restraints  cannot  be  all  that 
is  secured  by  the  constitutional  provisions,  inasmuch  as  of  words  to  be 
uttered  orally  there  can  be  no  previous  censorship,  and  the  liberty  of 
the  press  might  be  rendered  a  mockery  and  a  delusion,  and  the  phrase 
itself  a  b3rword,  if,  while  every  man  was  at  liberty  to  publish  what  he 
pleased,  the  public  authorities  might  nevertheless  punish  him  for  harm- 
less publications,  .  .  .  Their  purpose  [of  the  free-speech  clauses]  has 
evidently  been  to  protect  parties  in  the  free  publication  of  matters  of 
public  concern,  to  secure  their  right  to  a  free  discussion  of  public  events 
and  public  measures,  and  to  enable  every  citizen  at  any  time  to  bring 
the  government  and  any  person  in  authority  to  the  bar  of  public  opinion 
by  any  just  criticism  upon  their  conduct  in  the  exercise  of  the  authority 
which  the  people  have  conferred  upon  them.  .  .  .  The  evils  to  be  pre- 
vented were  not  the  censorship  of  the  press  merely,  but  any  action  of  the 
government  by  means  of  which  it  might  prevent  such  free  and  general 
discussion  of  public  matters  as  seems  absolutely  essential  to  prepare  the 
people  for  an  intelligent  exercise  of  their  rights  as  citizens." 

If  we  turn  from  principles  to  precedents,  we  find  several  decisions 
which  declare  the  constitutional  guarantee  of  free  speech  to  be 
violated  by  statutes  and  other  governmental  action  which  imposed 
no  previous  restraint  but  penalized  pubHcations  after  they  were 
made.^^    And  most  of  the  decisions  in  which  a  particular  statute 

*^  "Free  speech,  like  every  form  of  freedom,  goes  in  danger  of  its  life  in  war  time. 
The  other  day  in  Russia  an  Englishman  came  on  a  street-meeting  shortly  after  the 
first  revolution  had  begmi.  An  extremist  was  addressing  the  gathering  and  telling 
them  that  they  were  fools  to  go  on  fighting,  that  they  ought  to  refuse  and  go  home, 
and  so  forth.  The  crowd  grew  angry,  and  some  soldiers  were  for  making  a  rush  at  him; 
but  the  chairman,  a  big  burly  peasant,  stopped  them  with  these  words:  'Brothers, 
you  know  that  our  country  is  now  a  country  of  free  speech.  We  must  Usten  to  this 
man,  we  must  let  him  say  anything  he  will.  But,  brothers,  when  he's  finished,  we'll 
bash  his  head  in!'"  John  Galsworthy,  "American  and  Briton,"  8  Yale  Rev.  27 
(October,  191 8). 

*'  CooLEY,  Constitutional  Limitations,  7  ed.,  603,  604. 

**  Louthan  v.  Commonwealth,  79  Va.  196  (1884)  —  statute  pimishing  school  super- 
intendent for  political  speeches;  Atchison,  etc.  Ry.  v.  Brown,  80  Kans.  312,  102  Pac. 
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punishing  for  talking  or  writing  is  sustained  do  not  rest  upon  the 
Blackstonian  interpretation  of  liberty  of  speech,^"  but  upon  another 
theory,  now  to  be  considered.  Therefore,  it  is  possible  that  Title  I, 
section  3,  of  the  Espionage  Act,  violates  the  First  Amendment, 
although  it  does  not  interfere  with  utterances  before  publication.^^ 
A  second  interpretation  of  the  freedom  of  speech  clauses  limits 
them  to  the  protection  of  the  use  of  utterance  and  not  to  its  "  abuse." 
It  draws  the  Hne  between  "liberty"  and  "license."  Chief  Justice 
White  '^  rejects 

"the  contention  that  the  freedom  of  the  press  is  the  freedom  to  do  wrong 
with  impunity  and  implies  the  right  to  frustrate  and  defeat  the  discharge 
of  those  governmental  duties  upon  the  performance  of  which  the  freedom 
of  all,  including  that  of  the  press,  depends.  .  .  .  However  complete  is 
the  right  of  the  press  to  state  public  things  and  discuss  them,  that  right, 
as  every  other  right  enjoyed  in  human  society,  is  subject  to  the  restraints 
which  separate  right  from  wrong-doing." 

A  statement  of  the  same  view  in  another  peace  case  is  made  by 
Judge  Hamersley  of  Connecticut :  ^ 

"Every  citizen  has  an  equal  right  to  use  his  mental  endowments,  as 
well  as  his  property,  in  any  harmless  occupation  or  manner;  but  he  has 

459  (1909)  —  service-letter  statute,  making  employer  liable  to  civil  action  if  he  failed 
to  furnish  a  discharged  employee  a  written  statement  for  the  true  reason  for  discharge. 
St.  Louis,  etc.  Ry.  Co.  v.  GriflSn,  106  Texas  477,  171  S.  W.  703  (1914),  same;  Wallaces. 
Georgia  Ry.  Co.,  94  Ga.  732,  22  S.  E.  579  (1894),  same;  Ex  parte  Harrison,  212  Mo.  88, 
no  S.  W.  709  (1908),  —  statute  punishing  voters'  leagues  for  commenting  on  candi- 
dates for  office  without  disclosing  the  names  of  all  persons  furnishing  the  information; 
State  ex  rel.  Metcalf  v.  District  Court,  52  Mont.  46,  155  Pac.  278  (1916)  —  contempt 
proceedings  for  criticism  of  judge  for  past  decision;  State  ex  rel.  Ragan  v.  Junkin, 
85  Neb.  I,  122  N.  W.  473  (1909), —  statute  invalidating  nomination  of  candidates  by 
conventions  or  any  other  method  except  primaries;  State  v.  Pierce,  163  Wis.  615,  158 
N.  W.  696  (1916)  —  corrupt  practices  act  punishing  political  disbursements  outside 
one's  own  county  except  through  a  campaign  committee.  Some  of  these  decisions 
are  open  to  dispute  on  the  desirability  of  the  statutes,  and  some  are  opposed  by  other 
cases  for  that  reason,  but  in  their  repudiation  of  the  Blackstonian  test  they  furnish 
imquestioned  authority. 

'"  Examples  in  such  cases  of  express  repudiation  of  the  Blackstonian  doctrine  are 
found  in  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247  (1919);  State  v. 
McKee,  73  Conn.  18,  46  Atl.  409  (1900);  State  v.  Pioneer  Press  Co.,  100  Minn.  173, 
no  N.  W.  867  (1907);  Cowan  v.  Fairbrother,  118  N.  C.  406,  418  (1896). 

"  Title  XII  of  the  Espionage  Act  does  impose  previous  restraint  on  pubhcations 
which  violate  the  Act  by  authorizing  the  Postmaster-General  to  exclude  them  from 
the  mails.    See  page  961,  jw/ira. 

^  Toledo  Newspaper  Co.  v.  United  States,  247  U.  S.  402,  419  (1918). 

^  State  V.  McKee,  73  Conn.  18,  28,  46  Atl.  409  (1900). 
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no  right  to  use  them  so  as  to  mjure  his  fellow-citizens  or  to  endanger  the 
vital  interests  of  society.  Immunity  in  the  mischievous  use  is  as  incon- 
sistent with  civil  liberty  as  prohibition  of  the  harmless  use.  .  .  .  The 
liberty  protected  is  not  the  right  to  perpetrate  acts  of  licentiousness,  or 
any  act  inconsistent  with  the  peace  or  safety  of  the  State.  Freedom  of 
speech  and  press  does  not  include  the  abuse  of  the  power  of  tongue  or 
pen,  any  more  than  freedom  of  other  action  includes  an  injurious  use  of 
one's  occupation,  business,  or  property." 

The  decisions  in  the  war  are  full  of  similar  language. ^^ 
Practically  the  same  view  is  adopted  by  Cooley,^^  that  the  clauses 
guard  against  repressive  measures  by  the  several  departments  of 
government,  but  not  against  utterances  which  are  a  public  oflFense, 
or  which  injure  the  reputation  of  individuals. 

"We  understand  liberty  of  speech  and  of  the  press  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  from  legal  censure  and 
punishment  for  the  publication,  so  long  as  it  is  not  harmful  in  its  char- 
acter, when  tested  by  such  standards  as  the  law  affords.  For  these 
standards  we  must  look  to  the  common-law  rules  which  were  in  force 
when  the  constitutional  guaranties  were  established,  and  in  reference  to 
which  they  have  been  adopted." 

To  a  judge  obliged  to  decide  whether  honest  and  able  opposition 
■  to  the  continuation  of  a  war  is  punishable,  these  generalizations 
furnish  as  much  help  as  a  woman  forced,  like  Isabella  in  "Measure 
for  Measure,"  to  choose  between  her  brother's  death  and  loss  of 
honor,  might  obtain  from  the  pious  maxim,  "Do  right."  What 
is  abuse?    What  is  license?    What  standards  does  the  law  afford? 

^  Mayer,  J.,  in  United  States  v.  Phillips,  Bull.  Dept.  Just.,  No.  14  (S.  D.  N.  Y., 
1917),  5:  "In  this  country  it  is  one  of  our  foundation  stones  of  liberty  that  we  may 
freely  discuss  anything  we  please,  provided  that  that  discussion  is  in  conformity  with 
law,  or  at  least  not  in  violation  of  it."  Mayer,  J.,  in  United  States  v.  Goldman,  Buxl. 
Dept.  Just.,  No.  41  (S.  D.  N.  Y.,  1917),  2:  "No  American  worthy  of  the  name  believes 
in  anything  else  than  free  speech;  but  free  speech  means,  not  license,  not  counseling 
disobedience  of  the  law.  Free  speech  means  that  frank,  free,  full,  and  orderly  ex- 
pression which  every  man  or  woman  in  the  land,  citizen  or  alien,  may  engage  in,  in 
lawful  and  orderly  fashion."  Van  Valkenburgh,  J.,  in  United  States  v.  Stokes,  Bull. 
Dept.  Just.,  No.  106  (W.  D.  Mo.,  1918),  12:  "No  one  is  permitted  under  the  consti- 
tutional guaranties  to  commit  a  wrong  or  violate  the  law."  See  also  United  States  v. 
Pierce, ^ULL.  Dept.  Just.,  No.  52  (S.  D.  N.  Y.,  1917),  22,  Ray,  J.;  United  States  v. 
Nearing,  Bull.  Dept.  Just.,  No.  192  (S.  D.  N.  Y.,  1917),  4,  Mayer,  J. 

^  Cooley,  Constitutional  Limitations,  7  ed.,  605;  quoted  by  Hough,  J.,  in 
Fraina  v.  United  States,  255  Fed.  28,  35  (C.  C.  A.  2d,  1918). 
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To  argue  that  the  federal  Constitution  does  not  prevent  punish- 
ment for  criminal  utterances  begs  the  whole  question,  for  utterances 
within  its  protection  are  not  crimes.  If  it  only  safeguarded  lawful 
speech,  Congress  could  escape  its  operation  at  any  time  by  making 
any  class  of  speech  unlawful.  Suppose,  for  example,  that  Congress 
declared  any  criticism  of  the  particular  administration  in  office  to 
be  a  felony,  punishable  by  ten  years'  imprisonment.  Clearly,  the 
Constitution  must  limit  the  power  of  Congress  to  create  crimes. 
But  how  far  does  that  limitation  go?  Cooley  suggests  that  the 
legislative  power  extends  only  to  speech  which  was  criminal  or 
tortious  at  common  law  in  1791.  No  doubt,  conditions  then  must 
be  considered,  but  must  the  legislature  leave  them  unchanged  for 
all  time?  Moreover,  the  few  reported  American  cases  before  1791 
prove  that  our  common  law  of  sedition  was  exactly  like  that  of  Eng- 
land, and  it  would  be  extraordinary  if  the  First  Amendment  enacted 
the  English  sedition  law  of  that  time,  which  was  repudiated  by  every 
American  and  every  liberal  EngUshman,  and  altered  by  Parliament 
itself  in  the  very  next  year,  1792.^^  Clearly,  we  must  look  further 
and  find  a  rational  test  of  what  is  use  and  what  is  abuse.  Saying 
that  the  line  Hes  between  them  gets  us  nowhere.  And  "license" 
is  too  often  "Hberty"  to  the  speaker,  and  what  happens  to  be 
anathema  to  the  judge. 

We  can,  of  course,  be  sure  that  certain  forms  of  utterance,  which 
have  always  been  crimes  or  torts  at  common  law,  are  not  within  the 
scope  of  the  free  speech  clauses.  The  courts  in  construing  such 
clauses  have,  for  the  most  part,  done  little  more  than  place  obvious 
cases  on  this  or  that  side  of  the  line.  They  tell  us,  for  instance,  that 
Ubel  and  slander  are  actionable,  or  even  punishable,  that  indecent 
books  are  criminal,  that  it  is  contempt  to  interfere  with  pending 
judicial  proceedings,  and  that  a  permit  can  be  required  for  street 
meetings;  and  on  the  other  hand,  that  some  criticism  of  the  govern- 
ment must  be  allowed,  that  a  temperate  examination  of  a  judge's 
opinion  is  not  contempt,  and  that  honest  discussion  of  the  merits 
of  a  painting  causes  no  liability  for  damages.  But  when  we  ask 
where  the  line  actually  runs  and  how  they  know  on  which  side  of  it 
a  given  utterance  belongs,  we  find  no  answer  in  their  opinions. 
Justice  Hohnes  in  his  Espionage  Act  decisions  had  a  magnificent 

^  2  May,  Constitutional  History  of  England,  Chap.  IX;  2  Stephen,  History 
OF  THE  Criminal  Law,  Chap.  XXIV. 
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opportunity  to  make  articulate  for  us  that  major  premise,  under 
which  judges  ought  to  classify  words  as  inside  or  outside  the  scope 
of  the  First  Amendment,  He,  we  hoped,  would  concentrate  his  great 
abilities  on  fixing  the  line.  Instead,  like  the  other  judges,  he  has 
told  us  that  certain  plainly  unlawful  utterances  are,  to  be  sure, 
imlawful. 

"The  First  Amendment  .  .  .  obviously  was  not  intended  to  give 
immunity  for  every  possible  use  of  language.  .  .  .  We  venture  to  believe 
that  neither  Hamilton  nor  Madison,  nor  any  other  competent  person 
then  or  later,  ever  supposed  that  to  make  criminal  the  counselling  of  a 
murder  .  .  .  would  be  an  unconstitutional  interference  with  free  speech."" 

"The  most  stringent  protection  of  free  speech  would  not  protect  a  man 
in  falsely  shouting  fire  in  a  theatre  and  causing  a  panic."  ^^ 

How  about  the  man  who  gets  up  in  a  theater  between  the  acts 
and  informs  the  audience  honestly  but  perhaps  mistakenly  that 
the  fire  exits  are  too  few  or  locked?  He  is  a  much  closer  parallel 
to  Schenck  or  Debs.  How  about  James  Russell  Lowell  when  he 
counseled,  not  murder,  but  the  cessation  of  murder,  his  name  for 
war?  The  question  whether  such  perplexing  cases  are  within  the 
First  Amendment  or  not  cannot  be  solved  by  the  multiplication  of 
obvious  examples,  but  only  by  the  development  of  a  rational  prin- 
ciple to  mark  the  limits  of  constitutional  protection. 

"The  gradual  process  of  judicial  inclusion  and  exclusion,"  ^^ 
which  has  served  so  well  to  define  other  clauses  in  the  federal  Con- 
stitution by  blocking  out  concrete  situations  on  each  side  of  the 
line  until  the  line  itself  becomes  increasingly  plain,  has  as  yet  been 
of  very  httle  use  for  the  First  Amendment.  The  cases  are  too  few, 
too  varied  in  their  character,  and  often  too  easily  solved,  to  develop 
any  definite  boundary  between  lawful  and  unlawful  speech.  Even 
if  some  boimdary  between  the  precedents  could  be  attained,  we 
could  have  little  confidence  in  it  unless  we  knew  better  than  now 
the  fundamental  principle  on  which  the  classification  was  based. 
Indeed,  many  of  the  decisions  in  which  statutes  have  been  held  to 
violate  free  speech  seem  to  ignore  so  seriously  the  economic  and 
political  facts  of  our  time,  that  they  are  precedents  of  very  dubious 


"  Frohwerk  v.  United  States,  249  U.  S.  204,  39  Sup.  Ct.  Rep.  249,  250  (1919). 
»8  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247  (1919). 
»»  Miller,  J.,  in  Davidson  v.  New  Orleans,  96  U.  S.  97,  104  (1877). 
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value  for  the  inclusion  and  exclusion  process.^*'  Nearly  every  free 
speech  decision,  outside  such  hotly  litigated  portions  as  privilege 
and  fair  comment  in  defamation,  appears  to  have  been  decided 
largely  by  intuition. 

Fortunately  Justice  Holmes  has  not  left  us  without  some  valuable 
suggestions  pointing  toward  the  ultimate  solution  of  the  problem 
of  the  limits  of  free  speech/^  and  still  others  are  contained  in  Judge 
Learned  Hand's  opinion  in  Masses  v.  Patten}^  To  these  we  shall 
soon  return.  For  the  moment,  however,  it  may  be  worth  while  to 
forsake  the  purely  judicial  discussion  of  free  speech,  and  obtain 
light  upon  its  meaning  from  the  history  of  the  constitutional  clauses 
and  from  the  purpose  free  speech  serves  in  social  and  poHtical  Hfe. 

If  we  apply  Coke's  test  of  statutory  construction,  and  consider 
what  mischief  in  the  existing  law  the  framers  of  the  First  Amend- 
ment wished  to  remedy  by  a  new  safeguard,  we  can  be  sure  that  it 
was  not  the  censorship.  This  had  expired  in  England  in  1695,^ 
and  in  the  colonies  by  1725.**  For  years  the  government  here  and 
in  England  had  substituted  for  the  censorship  rigorous  and  repeated 
prosecutions  for  criminal  hbel  or  seditious  Hbel,  as  it  was  often  called, 
which  were  directed  against  political  discussion,  and  for  years  these 
prosecutions  were  opposed  by  Hberal  opinion  and  popular  agitation. 
Primarily  the  controversy  raged  around  two  legal  contentions  of 
the  great  advocates  for  the  defense,  such  as  Erskine  and  Andrew 
Hamilton.  They  argued,  first,  that  the  jury  and  not  the  judge 
ought  to  decide  the  libellous  nature  of  the  writing,  and  secondly, 
that  the  truth  of  the  charge  ought  to  prevent  conviction.  The 
real  issue,  however,  lay  much  deeper.  Two  different  views  of  the 
relation  of  rulers  and  people  were  in  conflict.^^  According  to  one 
view,  the  rulers  were  the  superiors  of  the  people,  and  therefore 
must  not  be  subjected  to  any  censure  that  would  tend  to  diminish 
their  authority.  The  people  could  not  make  adverse  criticism  in 
newspapers  or  pamphlets,  but  only  through  their  lawful  represent- 
atives in  the  legislature,  who  might  be  petitioned  in  an  orderly 
manner.    According  to  the  other  view,  the  rulers  are  agents  and 

*"  See  note  29,  supra. 

*^  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247,  249  (1919). 

**  244  Fed.  535  (S.  D.  N.  Y.,  191 7);  reversed  in  246  Fed.  24  (C.  C.  A.  2d.,  1917). 

**  Macaulay,  History  of  England,  Chap.  XIX. 

**  C.  A.  DuNiWAY,  Freedom  of  Speech  in  Massachusetts,  89,  note. 

**  2  Stephen,  History  of  the  Criminal  Law,  299. 
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servants  of  the  people,  who  may  therefore  find  fault  with  their 
servants  and  discuss  questions  of  their  punishment  or  dismissal. 

Under  the  first  view,  which  was  officially  accepted  until  the  close 
of  the  eighteenth  century,  developed  the  law  of  seditious  Hbel. 
This  is  defined  as  "the  intentional  pubHcation,  without  lawful 
excuse  or  justification,  of  written  blame  of  any  public  man,  or  of 
the  law,  or  of  any  institution  estabhshed  by  law."^  There  was  no 
need  to  prove  any  intention  on  the  part  of  the  defendant  to  produce 
disaffection  or  excite  an  insurrection.  It  was  enough  if  he  intended 
to  pubHsh  the  blame,  because  it  was  unlawful  in  him  merely  to  find 
fault  with  his  masters  and  betters.  Such,  in  the  opinion  of  the  best 
authorities,  was  the  common  law  of  sedition.^^ 

It  is  obvious  that  under  this  law  hberty  of  the  press  was  nothing 
more  than  absence  of  the  censorship,  as  Blackstone  said.  All 
through  the  eighteenth  century,  however,  there  existed  beside 
this  definite  legal  meaning  of  hberty  of  the  press,  a  definite  popu- 
lar meaning:  the  right  of  unrestricted  discussion  of  pubHc  affairs. 
There  can  be  no  doubt  that  this  was  in  a  general  way  what  freedom 
of  speech  meant  to  the  framers  of  the  Constitution.  As  Schofield 
says,  "One  of  the  objects  of  the  Revolution  was  to  get  rid  of  the 
EngHsh  common  law  on  hberty  of  speech  and  of  the  press.  .  .  . 
Liberty  of  the  press  as  declared  in  the  First  Amendment,  and  the 
English  common-law  crime  of  sedition,  cannot  co-exist.  "^^  I  must 
therefore  strongly  dissent,  as  would  Professor  Schofield,  from  the 
conclusion  of  Dean  Vance  in  a  recent  article  on  the  Espionage  Act, 
that  the  founders  of  our  government  merely  intended  by  the  First 
Amendment  "to  limit  the  new  government's  statutory  powers  to 
penalize  utterances  as  seditious,  to  those  which  were  seditious  under 
the  then  accepted  common-law  rule."  ^®  The  founders  had  seen 
seventy  EngHsh  prosecutions  for  Hbel  since  1760,  and  fifty  convic- 
tions under  that  common-law  rule,  which  made  conviction  easy.^** 
That  rule  had  been  detested  in  this  country  ever  since  it  was  re- 
pudiated by  jury  and  populace  in  the  famous  trial  of  Peter  Zenger, 


«  2  Stephen,  History  of  the  Criminal  Law,  353. 

"  Ibid.,  353,  and  Chap.  XXIV,  passim;  Schofield,  in  9  Proc.  Am.  Sociol.  Soc,  70/., 
gives  an  excellent  summary  with  especial  reference  to  American  conditions. 
«  Schofield,  Ibid.,  76,  87. 

*»  W.  R.  Vance,  in  "Freedom  of  Speech  and  of  the  Press,"  2  Minn.  L.  Rev.  239,  259. 
»•>  2  May,  Constitutional  History  of  England,  2  ed.,  9,  note. 
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the  New  York  printer,  the  account  of  which  went  through  fourteen 
editions  before  1791.^^  Nor  was  this  the  only  colonial  sedition  prose- 
cution under  the  common  law,  and  many  more  were  threatened.^^ 
The  First  Amendment  was  written  by  men  to  whom  Wilkes  and 
Junius  were  household  words,  who  intended  to  wipe  out  the  com- 
mon law  of  sedition,  and  make  further  prosecutions  for  criticism 
of  the  government,  without  any  incitement  to  law-breaking,  forever 
impossible  in  the  United  States  of  America. 

It  must  not  be  forgotten  that  the  controversy  over  hberty  of 
the  press  was  a  conflict  between  two  views  of  government,  that  the 
law  of  sedition  was  a  product  of  the  view  that  the  government  was 
master,  and  that  the  American  Revolution  transformed  into  a  work- 
ing reality  the  second  view  that  the  government  was  servant,  and 
therefore  subjected  to  blame  from  its  master,  the  people.  Conse- 
quently, the  words  of  Sir  James  Fitzjames  Stephen  about  this 
second  view  have  a  vital  application  to  American  law.^ 

"To  those  who  hold  this  view  fully  and  carry  it  out  to  all  its  conse- 
quences there  can  be  no  such  offence  as  sedition.  There  may  indeed  be 
breaches  of  the  peace  which  may  destroy  or  endanger  life,  limb,  or  prop- 
erty, and  there  may  be  incitements  to  such  offences,  but  no  imaginable 
censiu-e  of  the  government,  short  of  a  censure  which  has  an  immediate 
tendency  to  produce  such  a  breach  oj  the  peace,  ought  to  be  regarded  as 
criminal." 

The  repudiation  by  the  Constitutions  of  the  English  common  law 
of  sedition,  which  was  also  the  common  law  of  the  American  colonies, 

"  17  How.  St.  Tr.  675  (1735).  The  fullest  account  of  Zenger  and  the  trial  is  given 
by  Livingston  Rutherford,  John  Peter  Zenger,  New  York,  1904.  Rutherford's 
bibliography  lists  thirteen  editions  of  the  account  of  the  trial  before  1781.  The  Har- 
vard Law  School  Library  contains  four  of  these  (London,  1738;  London,  1752;  London, 
1765;  New  York,  1770),  and  also  an  undated  copy  without  specified  place  differing 
from  any  listed  by  Rutherford.  See  also  the  life  of  Zenger's  counsel,  Andrew  Hamilton, 
by  William  Henry  Loyd,  in  i  Great  American  Lawyers,  i  .  The  close  relation  between 
the  Zenger  trial  and  the  prosecutions  under  George  III  in  England  and  America  is 
shown  by  the  quotations  on  reprints  of  the  trial  and  the  dedication  of  the  1 784  London 
edition  to  Erskine. 

'2  C.  A.  DuNiwAY,  Freedom  of  the  Press  in  Massachusetts,  91,  93, 115, 123, 
130,  and  note.  In  1767  Chief  IJustice  Hutchinson  charged  the  grand  jury  on  Black- 
stonian  lines,  "This  Liberty  means  no  more  than  a  Freedom  for  every  Thing  to  pass 
from  the  Press  without  a  License."    Ibid.,  125. 

"  2  Stephen,  History  of  the  Criminal  Law,  300.  The  italics  are  mine.  See 
also  Schofield,  9  Proc.  Am.  Sociol.  Soc.  75. 
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has  been  somewhat  obscured  by  judicial  retention  of  the  two  tech- 
nical incidents  of  the  old  law  after  the  adoption  of  the  free  speech 
clauses.  Many  judges,  rightly  or  wrongly,  continued  to  pass  on 
the  criminality  of  the  writing  and  to  reject  its  truth  as  a  defense,^* 
until  statutes  or  new  constitutional  provisions  embodying  the 
popular  view  on  these  two  points  were  enacted.^^  Doubtless,  a  jury 
will  protect  a  popular  attack  on  the  government  better  than  a  judge, 
and  the  admission  of  truth  as  a  defense  lessens  the  evils  of  suppres- 
sion. These  changes  help  to  substitute  the  modern  view  of  rulers 
for  the  old  view,  but  they  are  not  essential.  Sedition  prosecutions 
went  on  with  shameful  severity  in  England  after  Fox's  Libel  Act  ^^ 
had  given  the  jury  power  to  determine  criminahty.  The  American 
Sedition  Act  of  1798,^^  which  President  Wilson  declares  to  have  "cut 
perilously  near  the  root  of  freedom  of  speech  and  of  the  press,  "^^ 
entrusted  criminahty  to  the  jury  and  admitted  truth  as  a  defense. 
On  the  other  hand,  freedom  of  speech  might  exist  without  these 
two  technical  safeguards.  The  essential  question  is  not,  who  is 
judge  of  the  criminahty  of  an  utterance,  but  what  is  the  test  of  its 
criminahty.  The  common  law  and  the  Sedition  Act  of  1798  made 
the  test  blame  of  the  government  and  its  officials,  because  to  bring 
them  into  disrepute  tended  to  overthrow  the  state.  The  real  issue 
in  every  free-speech  controversy  is  this  —  whether  the  state  can 
punish  all  words  which  have  some  tendency,  however  remote,  to 
bring  about  acts  in  violation  of  law,  or  only  words  which  directly 
incite  to  acts  in  violation  of  law. 

If  words  do  not  become  criminal  until  they  have  an  immediate 
tendency  to  produce  a  breach  of  the  peace,  there  is  no  need  for  a 
law  of  sedition,  since  the  ordinary  standards  of  criminal  sohcitation 
and  attempt  apply.  Under  those  standards  the  words  must  bring 
the  speaker's  unlawful  intention  reasonably  near  to  success.  Such  a 
hmited  power  to  punish  utterances  rarely  satisfies  the  zealous  in 
times  of  excitement  like  a  war.    They  reaUze  that  all  condemnation 

"  DxjNiWAY,  supra,  Chap.  IX;  Commonwealth  v.  Clap,  4  Mass.  163  (1808);  Com- 
monwealth V.  Blanding,  3  Pick.  (Mass.)  304  (1825). 

"  Examples  are:  Pa.  Cons.  1790,  Art.  9,  §  7;  N.  Y.  Session  Laws,  1805,  c.  90; 
N.  Y.  Cons.,  1822,  Art.  VII,  §  8;  Mass.  Laws,  1827,  c.  107.    See  Schofield,  op.  cit., 

95-99- 
*•  32  Geo.  Ill,  c.  60  (1792). 
"  I  Stat,  at  L.,  c.  74,  596,  Act  of  July  14, 1798. 
M  3  WooDROw  Wilson,  History  of  the  American  People,  153. 
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of  the  war  or  of  conscription  may  conceivably  lead  to  active  re- 
sistance or  insubordination.  Is  it  not  better  to  kill  the  serpent  in 
the  egg?  All  writings  that  have  a  tendency  to  hinder  the  war  must 
be  suppressed. 

Such  has  always  been  the  argument  of  the  opponents  of  free 
speech.  And  the  most  powerful  weapon  in  their  hand,  since  the 
aboUtion  of  the  censorship,  is  this  doctrine  of  indirect  causation, 
under  which  words  can  be  punished  for  a  supposed  bad  tendency 
long  before  there  is  any  probabiHty  that  they  will  break  out  into 
unlawful  acts.  Closely  related  to  it  is  the  doctrine  of  constructive 
intent,  which  regards  the  intent  of  the  defendant  to  cause  violence 
as  immaterial  so  long  as  he  intended  to  write  the  words,  or  else 
presumes  the  violent  intent  from  the  bad  tendency  of  the  words  on 
the  ground  that  a  man  is  presumed  to  intend  the  consequences  of 
his  acts.  When  rulers  are  allowed  to  possess  these  weapons,  they 
can  by  the  imposition  of  severe  sentences  create  an  ex  post  facto 
censorship  of  the  press.  The  transference  of  that  censorship  from 
the  judge  to  the  jury  is  indeed  important  when  the  attack  on  the 
government  which  is  prosecuted  expresses  a  widespread  popular 
sentiment,  but  the  right  to  jury  trial  is  of  much  less  value  in  times 
of  war  or  threatened  disorder  when  the  herd  instinct  runs  strong, 
if  the  opinion  of  the  defendant  is  highly  objectionable  to  the  majority 
of  the  population,  or  even  to  the  particular  class  of  men  from  whom 
or  by  whom  the  jury  are  drawn.^^  It  is  worth  our  frank  considera- 
tion, whether  in  a  country  where  the  doctrine  of  indirect  causation 
is  recognized  by  the  courts  twelve  small  property  holders,  who  have 
been  through  an  uninterrupted  series  of  patriotic  campaigns  and  are 
sufficiently  middle-aged  to  be  in  no  personal  danger  of  compulsory 
military  service,  are  fitted  to  decide  whether  there  is  a  tendency 
to  obstruct  the  draft  in  the  writings  of  a  pacifist,  who  also  happens 
to  be  a  socialist  and  in  sympathy  with  the  Russian  Revolution.**' 

^'  "  Under  Charles  II.  [trial  by  jury]  was  a  blind  and  cruel  system.  During  part  of 
the  reign  of  George  III.  it  was,  to  say  the  least,  quite  as  severe  as  the  severest  judge 
without  a  jury  could  have  been.  The  revolutionary  tribunal  during  the  Reign  of  Terror 
tried  by  a  jury."    i  Stephen,  History  of  the  Criminal  Law,  569. 

*"  "As  to  the  jury  .  .  .  they  were  about  seventy-two  years  old,  worth  fifty  to  sixty 
thousand  dollars,  retired  from  business,  from  pleasure,  and  from  responsibihty  for  all 
troubles  arising  outside  of  their  own  family.  An  investigator  for  the  defense  computed 
the  average  age  of  the  entire  venire  of  100  men;  it  was  seventy  years.  Their  average 
wealth  was  over  $50,000.    In  the  jury  finally  chosen  every  man  was  a  retired  farmer  01 
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This,  however,  is  perhaps  a  problem  for  the  psychologist  rather 
than  the  lawyer. 

The  manner  in  which  juries  in  time  of  excitement  may  be  used 
to  suppress  writings  in  opposition  to  the  government,  if  bad  ten- 
dency is  recognized  as  a  test  of  criminality,  is  illustrated  by  the 
numerous  British  sedition  trials  during  the  French  Revolution. 
These  were  after  the  passage  of  Fox's  Libel  Act.  For  instance, 
John  Drakard  was  convicted  for  printing  an  article  on  the  shameful 
amount  of  flogging  in  the  army,  utider  a  charge  in  which  Baron 
Wood  emphasized  the  formidable  foe  with  whom  England  was 
fighting,  and  the  general  belief  that  Napoleon  was  using  the  British 
press  to  carry  out  his  purpose  of  securing  her  downfall.^^ 

"  It  is  to  be  feared,  there  are  in  this  country  many  who  are  endeavoring 
to  aid  and  assist  him  in  his  projects,  by  crying  down  the  establishment 
of  the  country,  and  breeding  hatred  against  the  government.  Whether 
that  is  the  soiuce  from  whence  the  paper  in  question  springs,  I  cannot 
say,  but  I  advise  you  to  consider  whether  it  has  not  that  tendency.    You 

a  retired  merchant,  but  one,  who  was  a  contractor  still  active.  They  were  none  of 
them  native  to  leisure,  however,  but  men  whose  faces  were  bitterly  worn  and  wearied 
out  of  all  sympathy  with  a  struggle  they  had  individually  surmoimted."  Max  Eastman, 
"The  Triai  of  Eugene  Debs,"  i  Liberator,  No.  9  (November,  1918),  9.  This  state- 
ment is,  of  course,  by  a  friend  of  Debs,  but  if  accurate,  makes  the  method  of  jury 
selection  a  serious  problem  in  the  prosecution  of  radicals. 

The  charge  of  Mayer,  J.,  in  United  States  v.  Phillips,  Bull.  Dept.  Just.,  No.  14, 
was  so  favorable  to  the  defendant  that,  I  am  informed  by  an  eyewitness,  an  acquittal 
was  generally  expected  in  the  court-room,  but  the  defendants  were  convicted. 

Another  significant  fact  in  sedition  prosecutions  is  the  well-known  probability  that 
juries  will  acquit,  after  the  excitement  is  over,  for  words  used  during  the  excitement, 
which  are  as  bad  in  their  tendency  as  other  writings  prosecuted  and  severely  punished 
during  the  critical  period.  This  was  very  noticeable  during  the  reign  of  George  III. 
It  is  also  interesting  to  find  two  juries  in  different  parts  of  the  country  differing  as  to 
the  criminal  character  of  similar  pubhcations  or  even  the  same  publication.  Thus 
Leigh  Hunt  was  acquitted  for  writing  an  article  for  the  printing  of  which  Drakard  was 
convicted.  See  note  61,  infra.  The  acquittal  of  Scott  Nearing  and  the  conviction 
by  the  same  jury  of  the  American  Socialist  Society  for  publishing  his  book  form  an 
interesting  parallel.  Mayer,  J.,  has  decided  that  there  is  not  such  inconsistency  in  the 
two  verdicts  as  to  warrant  a  new  trial.     Bull.  Dept.  Just.,  No.  198. 

*i  31  How.  St.  Tr.  495,  535  (181 1).  Leigh  Hunt  was  acquitted  for  writing  the  same 
article.  Lord  EUenborough  charged,  31  How.  St. Tr.  367,  408,  413  (181 1),  "Can  you 
conceive  that  the  exhibition  of  the  words  'One  Thousand  Lashes,'  with  strokes  under- 
neath to  attract  attention,  could  be  for  any  other  purpose  than  to  excite  disaffection? 
Could  it  have  any  other  tendency  than  that  of  preventing  men  from  entering  into  the 
army?"  Compare  with  these  two  charges  that  of  Van  Valkenburgh,  J.,  in  United 
States  V.  Rose  Pastor  Stokes,  Bxjll.  Dept.  Just.,  No.  106  (W.  D.  Mo.,  1917),  985, 
infra. 
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will  consider  whether  it  contains  a  fair  discussion  —  whether  it  has  not 
a  manifest  tendency  to  create  disaffection  in  the  country  and  prevent 
men  enlisting  into  the  army  —  whether  it  does  not  tend  to  induce  the 
soldier  to  desert  from  the  service  of  his  coimtry.  And  what  considera- 
tions can  be  more  awful  than  these?  ... 

"The  House  of  Parliament  is  the  proper  place  for  the  discussion  of 
subjects  of  this  nature  ...  It  is  said  that  we  have  a  right  to  discuss  the 
acts  of  oiu-  legislature.  That  would  be  a  large  permission  indeed.  Is 
there,  gentlemen,  to  be  a  power  in  the  people  to  counteract  the  acts  of 
the  parliament,  and  is  the  libeller  to  come  and  make  the  people  dis- 
satisfied with  the  government  under  which  he  lives?  This  is  not  to  be 
permitted  to  any  man,  —  it  is  unconstitutional  and  seditious." 

The  same  desire  to  nip  revolution  in  the  bud  was  shown  by  the 
Scotch  judges  who  secured  the  conviction  of  Muir  and  Pahner  for 
advocating  reform  of  the  rotten  boroughs  which  chose  the  House  of 
Commons  and  the  extension  of  the  franchise,  sentences  of  trans- 
portation for  seven  and  fourteen  years  being  imposed.®^ 

''The  right  of  universal  suffrage,  the  subjects  of  this  country  never 
enjoyed;  and  were  they  to  enjoy  it,  they  would  ndt  long  enjoy  either 
liberty  or  a  free  constitution.  You  will,  therefore,  consider  whether 
telling  the  people  that  they  have  a  just  right  ...  to  a  total  subversion 
of  this  constitution,  is  such  a  writing  as  any  person  is  entitled  to  compose, 
to  print,  and  to  publish." 

In  the  light  of  such  prosecutions  it  is  plain  that  the  most  vital 
indication  that  the  popular  definition  of  liberty  of  the  press,  un- 
punishable criticism  of  oflEicials  and  laws,  has  become  a  reality,  is 
the  disappearance  of  these  doctrines  of  bad  tendency  and  presump- 
tive intent.  In  Great  Britain  they  lingered  until  liberalism  tri- 
umphed in  1832,  but  in  this  country  they  disappeared  with  the 
adoption  of  the  free  speech  clauses.  The  French  press  law  no 
longer  recognizes  indirect  provocation  to   crime  as  an  offence.^' 

**  2  May,  Constitutional  History,  38-41,  on  the  trials  of  Muir  and  Palmer. 
Fourteen  years  appears  to  have  been  the  longest  sentence  for  sedition  imposed  in 
Scotland  during  the  French  wars.  Four  years  was  the  longest  in  England.  See  note 
120,  infra,  for  sentences  under  the  Espionage  Act. 

'^  A.  EsMEiN,  fiL^MENTS  DE  Droit  Constitutionnel,  6  cd.  1145,  1149;  Emst 
Freund  in  19  New  Republic  14  (May  3,  1919).  The  crime  of  delit  d' opinion  no  longer 
exists.  Under  the  Repubhc  one  can  lawfully  express  monarchical  opinions  and  attack 
the  Constitution.  Formerly,  indirect  incitement  was  unlawful.  During  the  reaction 
after  the  assassination  of  the  Due  de  Berry,  the  law  allowed  proems  de  tendance,  by 
which  a  newspaper  could  be  suppressed  if  "  I'esprit  risultant  d'une  succession  d'arti^ 
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The  revival  of  those  doctrines  is  a  sure  symptom  of  an  attack  upon 
the  hberty  of  the  press. 

Only  once  in  our  history  prior  to  191 7  has  an  attempt  been  made 
to  apply  those  doctrines.  In  1798  the  impending  war  with  France, 
the  spread  of  revolutionary  doctrines  by  foreigners  in  our  midst, 
and  the  spectacle  of  the  disastrous  operation  of  those  doctrines 
abroad,^*  —  facts  that  have  a  familiar  sound  to-day  —  led  to  the  en- 
actment of  the  Alien  and  Sedition  Laws.^^  The  Alien  Law  allowed 
the  President  to  compel  the  departure  of  aliens  whom  he  judged 
dangerous  to  the  peace  and  safety  of  the  United  States,  or  sus- 
pected, on  reasonable  grounds,  of  treasonable  or  secret  machina- 
tions against  our  government.  The  Sedition  Law  punished  false, 
scandalous,  and  malicious  writings  against  the  government,  either 
House  of  Congress,  or  the  President,  if  published  with  intent  to 
defame  any  of  them,  or  to  excite  against  them  the  hatred  of  the 
people,  or  to  stir  up  sedition  or  to  excite  resistance  of  law,  or  to  aid 
any  hostile  designs  of  any  foreign  nation  against  the  United  States. 
The  maximum  penalty  was  a  fine  of  two  thousand  dollars  and  two 
years'  imprisonment.  Truth  was  a  defense,  and  the  jury  had  power 
to  determine  criminality  as  under  Fox's  Libel  Act.  Despite  the 
inclusion  of  the  two  legal  rules  for  which  reformers  had  contended, 
and  the  requirement  of  an  actual  intention  to  cause  overt  injury, 
the  Sedition  Act  was  bitterly  resented  as  invading  the  Uberty  of 
the  press.  Its  constitutionality  was  assailed  on  that  ground  by 
Jefferson,  who  pardoned  all  prisoners  when  he  became  President,** 
and  popular  indignation  at  the  Act  and  the  prosecutions  wrecked 
the  Federahst  party.    In  those  prosecutions  words  were  once  more 

cles  serait  de  nature  d  porter  atteinte  d  la  paix  publique."  —  In  the  same  way  the  New 
York  post-office  objected  to  the  general  tenor  and  animus  of  the  Masses  as  seditious 
without  specifying  any  particular  portion  as  objectionable,  although  the  periodical 
offered  to  excerpt  any  matter  so  pointed  out.    Masses  Pub.  Co.  v.  Patten,  244  Fed. 

535,  536,  543  (1917)- 

•*  Events  leading  up  to  these  statutes  are  narrated  in  the  standard  histories  and  also 
in  Francis  Wharton,  State  Trials  of  the  United  States,  23. 

"  Act  of  June  25, 1798,  i  Stat,  at  L.,  570;  Act  of  July  14, 1798,  i  Stat,  at  L.,  596. 

**  For  references  to  the  Sedition  Act  in  Jefferson's  letters,  see  the  edition  of  Paul 
Leicester  Ford,  VII,  245:  "The  object  of  that,  [the  bill]  is  the  suppression  of  the 
whig  presses;  VII,  246;  VII,  266,  on  imconstitutionality;  VTI,  283,  "The  alien  and 
sedition  laws  are  working  hard;"  VII,  289,  311,  336,  350,  354,  355,  356,  on  p>opular 
opposition  to  the  acts;  VTI,  367, 371, 483,  on  continuation  of  Sedition  Law  by  Congress; 
VIII,  54,  56  ff.,  308  ff.,  on  unconstitutionality  and  pardons;  IX,  456,  on  dismissal  of 
prosecutions. 
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made  punishable  for  their  judicially  supposed  bad  tendency,  and 
the  judges  reduced  the  test  of  intent  to  a  fiction  by  inferring  the 
bad  intent  from  this  bad  tendency .^^  Whether  or  not  the  Sedition 
Act  was  unconstitutional,  and  on  that  question  Jefferson  seems 
right,  it  surely  defeated  the  fundamental  policy  of  the  First  Amend- 
ment, the  open  discussion  of  public  affairs.  Like  the  British  trials, 
the  American  sedition  cases  showed,  as  Professor  Schofield  demon- 
strates,^^ "the  great  danger  .  .  .  that  men  will  be  fined  and  im- 
prisoned, under  the  guise  of  being  punished  for  their  bad  motives 
or  bad  intent  and  ends,  simply  because  the  powers  that  be  do  not 
agree  with  their  opinions,  and  spokesmen  of  minorities  may  be  ter- 
rorized and  silenced  when  they  are  most  needed  by  the  commimity 
and  most  useful  to  it,  and  when  they  stand  most  in  need  of  the  pro- 
tection of  the  law  against  a  hostile,  arrogant  majority."  When  the 
Democrats  got  into  power,  a  common-law  prosecution  for  seditious 
libel  was  brought  in  New  York  against  a  Federalist  who  had  at- 
tacked Jefferson.  Hamilton  conducted  the  defense  in  the  name  of 
the  liberty  of  the  press. ^^  This  testimony  from  Jefferson  and  Hamil- 
ton, the  leaders  of  both  parties,  leaves  the  Blackstonian  interpre- 
tation of  free  speech  in  America  without  a  leg  to  stand  on.  And  the 
brief  attempt  of  Congress  and  the  Federalist  judges  to  revive  the 
crime  of  sedition  had  proved  so  disastrous  that  it  was  not  re- 
peated during  the  next  century. 

The  lesson  of  the  prosecutions  for  sedition  in  Great  Britain  and 
the  United  States  during  this  revolutionary  period,  that  the  most 
essential  element  of  free  speech  is  the  rejection  of  bad  tendency 
as  the  test  of  a  criminal  utterance,  was  never  more  clearly  recog- 
nized than  in  Jefferson's  preamble  to  the  Virginia  Act  for  estab- 

*^  Schofield,  9  Proc.  Am.  Sociol.  Soc.  86.  The  four  reported  prosecutions  are  in 
Wharton's  State  Trials,  —  Lyon,  333  (1798);  Cooper,  659  (1800);  Haswell,  684 
(1800);  Callender,  688  (1800). 

**  Schofield,  op.  cit.,  91,  and  92,  note. 

^^  People  V.  Croswell,  3  Johns.  Cas.  337  (1804).  New  York  had  then  no  constitu- 
tional guarantee  of  liberty  of  the  press,  but  Hamilton  urged  that  under  that  right  at 
common  law  truth  was  a  defense  and  the  jury  could  decide  on  criminality.  He  de- 
fined liberty  of  the  press  as  "The  right  to  publish,  with  impunity,  truth,  with  good 
motives,  for  justifiable  ends  though  reflecting  on  government,  magistracy,  or  individ- 
uals." See  Schofield,  op.  cit.,  ?>()ff.,  for  criticism  of  this  definition  as  not  in  the  com- 
mon law  and  as  too  narrow  a  definition  of  the  conception  of  free  speech.  However,  it 
is  embodied  in  many  state  constitutions  and  statutes.  Two  out  of  four  judges  agreed 
with  Hamilton. 
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lishing  Religious  Freedom.^"  His  words  about  religious  liberty 
hold  good  of  political  and  speculative  freedom,  and  the  portrayal 
of  human  life  in  every  form  of  art. 

"To  suffer  the  civil  Magistrate  to  intrude  his  powers  into  the  field 
of  opinion,  and  to  restrain  the  profession  or  propagation  of  principles 
on  supposition  of  their  ill  tendency,  is  a  dangerous  fallacy,  which  at  once 
destroys  all  religious  liberty,  because  he  being  of  course  judge  of  that 
tendency,  will  make  his  opinions  the  rule  of  judgment,  and  approve  or 
condemn  the  sentiments  of  others  only  as  they  shall  square  with  or  differ 
from  his  own;" 

Although  the  free  speech  clauses  were  directed  primarily  against 
the  sedition  prosecutions  of  the  immediate  past,  it  must  not  be 
thought  that  they  would  permit  unlimited  previous  restraint.  They 
must  also  be  interpreted  in  the  hght  of  more  remote  history.  The 
framers  of  those  clauses  did  not  invent  the  conception  of  freedom  of 
speech  as  a  result  of  their  own  experience  of  the  last  few  years.  The 
idea  had  been  gradually  molded  in  men's  minds  by  centuries  of 
conflict.  It  was  the  product  of  a  people  of  whom  the  framers  were 
merely  the  mouthpiece.  Its  significance  was  not  fixed  by  their  per- 
sonality, but  was  the  endless  expression  of  a  civilization.^^  It  was 
formed  out  of  past  resentment  against  the  royal  control  of  the  press 
under  the  Tudors,  against  the  Star  Chamber  and  the  pillory, 
against  the  ParUamentary  censorship  which  Milton  condemned  in 
his  "Areopagitica,"  by  recollections  of  heavy  newspaper  taxation, 
by  hatred  of  the  suppression  of  thought  which  went  on  vigorously 
on  the  Continent  during  the  eighteenth  century.  Blackstone's  views 
also  had  undoubted  influence  to  bar  out  previous  restraint.  The 
censor  is  the  most  dangerous  of  all  the  enemies  of  liberty  of  the 
press,  and  cannot  exist  in  this  country  unless  made  necessary  by 
extraordinary  perils. 

Moreover,  the  meaning  of  the  First  Amendment  did  not  crystal- 
lize in  1 791.  The  framers  would  probably  have  been  horrified  at 
the  thought  of  protecting  books  by  Darwin  or  Bernard  Shaw,  but 

™  Act  of  December  26, 1785, 12  Hening's  Statutes  at  Large  of  Virginia  (1823), 
c.  34,  page  84.    I  Revised  Code  of  Virginia  (1803),  c.  20,  page  29. 

Another  excellent  argument  against  the  punishment  of  tendencies  is  found  in 
Philip  Fxtrneaux,  Letters  to  Blackstone,  2  ed.,  60-63,  London,  1771;  quoted  in 
State  V.  Chandler,  2  Harr.  (Del.)  553,  576  (1837),  and  in  part  by  Schofield,  op.  cit.,  77. 

"  I  Kohler,  Lehrbuch  des  Burgerlichen  Rechts,  §  38. 
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"liberty  of  speech"  is  no  more  confined  to  the  speech  they  thought 
permissible  than  "commerce"  in  another  clause  is  limited  to  the 
sailing  vessels  and  horse-drawn  vehicles  of  1787.  Into  the  making 
of  the  constitutional  conception  of  free  speech  have  gone,  not  only 
men's  bitter  experience  of  the  censorship  and  sedition  prosecutions 
before  1791,  but  also  the  subsequent  development  of  the  law  of 
fair  comment  in  civil  defamation,'^^  and  the  philosophical  specula- 
tions of  John  Stuart  Mill.  Justice  Holmes  phrases  the  thought 
with  even  more  than  his  habitual  feHcity.^^  "The  provisions  of 
the  Constitution  are  not  mathematical  formulas  having  their  essence 
in  their  form;  they  are  organic  hving  institutions  transplanted 
from  English  soil." 

It  is  now  clear  that  the  First  Amendment  fixes  limits  upon  the 
power  of  Congress  to  restrict  speech  either  by  a  censorship  or  by  a 
criminal  statute,  and  if  the  Espionage  Act  exceeds  those  limits  it  is 
unconstitutional.  It  is  sometimes  argued  that  the  Constitution 
gives  Congress  the  power  to  declare  war,  raise  armies,  and  support 
a  navy,  that  one  provision  of  the  Constitution  cannot  be  used  to 
break  down  another  provision,  and  consequently  freedom  of  speech 
cannot  be  invoked  to  break  down  the  war  power. ^^  I  would  reply 
that  the  First  Amendment  is  just  as  much  a  part  of  the  Constitu- 
tion as  the  war  clauses,  and  that  it  is  equally  accurate  to  say  that  the 
war  clauses  cannot  be  invoked  to  break  down  freedom  of  speech. 
The  truth  is  that  all  provisions  of  the  Constitution  must  be  con- 
strued together  so  as  to  Umit  each  other.  In  war  as  in  peace,  this 
process  of  mutual  adjustment  must  include  the  Bill  of  Rights. 
There  are  those  who  believe  that  the  Bill  of  Rights  can  be  set  aside 
in  war  time  at  the  uncontrolled  will  of  the  government.'^  The  first 
ten  amendments  were  drafted  by  men  who  had  just  been  through  a 
war.  Two  of  these  amendments  expressly  apply  in  war.'®  A  ma- 
jority of  the  Supreme  Court  declared  the  war  power  of  Congress  to 

^  Schofield,  op.  cit.,  is  valuable  on  the  relation  of  fair  comment  to  free  speech. 
See  also  Van  Vechten  Veeder,  "  Freedom  of  PubUc  Discussion,"  23  Harv.  L.  Rev.  413 
(1910). 

"  Gompers  :;.  United  States,  233  U.  S.  604,  610  (1914). 

^*  United  States  v.  Marie  Equi,  Bull.  Dept.  Just.,  No.  172,  21  (Ore.,  1918),  Bean,  J. 

"  Henry  J.  Fletcher,  "The  Civilian  and  the  War  Power,"  2  Minn.  L.  Rev.  no, 
expresses 'this  view.  See  also  Ambrose  Tighe,  "The  Legal  Theory  of  the  Minnesota 
'Safety  Commission'  Act,"  3  Minn.  L.  Rev.  i. 

"  Amendments  III  and  V. 
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be  restricted  by  the  Bill  of  Rights  in  Ex  parte  Milligan,'''^  which  can- 
not be  lightly  brushed  aside,  whether  or  not  the  majority  went  too 
far  in  thinking  that  the  Fifth  Amendment  would  have  prevented 
Congress  from  exercising  the  war  power  under  the  particular  cir- 
cumstances of  that  case.  If  the  First  Amendment  is  to  mean  any- 
thing, it  must  restrict  powers  which  are  expressly  granted  by  the 
Constitution  to  Congress,  since  Congress  has  no  other  powers.  ^^  It 
must  apply  to  those  activities  of  government  which  are  most  liable 
to  interfere  with  free  discussion,  namely,  the  postal  service  and  the 
conduct  of  war. 

The  true  meaning  of  freedom  of  speech  seems  to  be  this.  One 
of  the  most  important  purposes  of  society  and  government  is  the 
discovery  and  spread  of  truth  on  subjects  of  general  concern. 
This  is  possible  only  through  absolutely  unlimited  discussion,  for, 
as  Bagehot  ^^  points  out,  once  force  is  thrown  into  the  argument,  it 
becomes  a  matter  of  chance  whether  it  is  thrown  on  the  false  side 
or  the  true,  and  truth  loses  all  its  natural  advantage  in  the  contest. 
Nevertheless,  there  are  other  purposes  of  government,  such  as 
order,  the  training  of  the  young,  protection  against  external  aggres- 

''"'  4  Wall.  (U.  S.)  2  (i866).  The  judges  all  agreed  that  Congress  had  not  authorized 
the  trial  of  the  petitioner  by  a  miUtary  tribunal.  The  majority,  per  Davis,  J.,  took  the 
ground  that  the  government  cannot  have  recourse  to  extraordinary  procedure  until 
there  are  extraordinary  conditions  to  justify  it  and  that  imder  the  Bill  of  Rights  the 
decision  of  Congress  that  such  procedure  is  necessary  can  be  reviewed  by  the  courts. 
The  minority,  per  Chase,  C.  J.,  declared  that  Congress  is  sole  judge  of  the  expediency 
of  military  measures  in  war  time,  and  that  the  war  power  is  not  abridged  by  any  Amend- 
ment. The  majority  view  on  this  matter  may  be  accepted  by  one  who  questions  their 
opinion  that  mihtary  tribunals  are  never  justified  outside  the  theater  of  active  military 
operations  in  a  place  where  the  civil  courts  are  open.  It  may  be  that  military  tribunals 
are  necessary  where  the  machinery  of  the  civil  courts  cannot  adequately  meet  the 
situation  (3  Minn.  L.  Rev.  9),  but  the  civil  courts  must  eventually  decide  whether 
their  machinery  was  adequate  or  not.  Otherwise,  in  any  war,  no  matter  how  small  or 
how  distant.  Congress  could  put  the  whole  coxmtry  vmder  military  dictatorship. 

^8  United  States  Constitution,  Art.  I,  §  i.  "All  legislative  powers  herein  granted 
shall  be  vested  in  a  Congress."  Amendment  X.  "The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people." 

"This  government  is  acknowledged  by  all  to  be  one  of  enumerated  powers.  The 
principle,  that  it  can  exercise  only  the  powers  granted  to  it,  would  seem  too  apparent." 
Marshall,  C.  J.,  in  McCulloch  v.  Maryland,  4  Wheat.  (U.  S.)  316,  405  (1819).  See  also 
Taney,  C.  J.,  in  Ex  parte  Merryman,  Taney,  246,  260  (1861),  and  Brewer,  J.,  in  Kansas 
V.  Colorado,  206  U.  S.  46,  81  (1907). 

"  "The  Metaphjrsics  of  Toleration,"  in  his  Litebary  Essays,  Silver  Library  edition, 
II,  208  (Longmans). 
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sion.  Unlimited  discussion  sometimes  interferes  with  these  pur- 
poses, which  must  then  be  balanced  against  freedom  of  speech, 
but  freedom  of  speech  ought  to  weigh  very  heavily  in  the  scale. 
The  First  Amendment  gives  binding  force  to  this  principle  of 
pohtical  wisdom.^" 

Or  to  put  the  matter  another  way,  it  is  useless  to  define  free 
speech  by  talk  about  rights.  The  agitator  asserts  his  constitutional 
right  to  speak,  the  government  asserts  its  constitutional  right  to 
wage  war.  The  result  is  a  deadlock.  Each  side  takes  the  position 
of  the  man  who  was  arrested  for  swinging  his  arms  and  hitting 
another  in  the  nose,  and  asked  the  judge  if  he  did  not  have  a  right  to 
swing  his  arms  in  a  free  country.  "Your  right  to  swing  your  arms 
ends  just  where  the  other  man's  nose  begins."  To  find  the  boundary 
line  of  any  right,  we  must  get  behind  rules  of  law  to  human  facts. 
In  our  problem,  we  must  regard  the  desires  and  needs  of  the  indi- 
vidual himian  being  who  wants  to  speak  and  those  of  the  great 
group  of  himian  beings  among  whom  he  speaks.  That  is,  in  technical 
language,  there  are  individual  interests  and  social  interests,  which 
must  be  balanced  against  each  other,  if  they  conflict,  in  order  to 
determine  which  interest  shall  be  sacrificed  under  the  circumstances 
and  which  shall  be  protected  and  become  the  foundation  of  a  legal 
right.^^  It  must  never  be  forgotten  that  the  balancing  cannot  be 
properly  done  unless  all  the  interests  involved  are  adequately  ascer- 
tained, and  the  great  evil  of  all  this  talk  about  rights  is  that  each 
side  is  so  busy  denying  the  other's  claim  to  rights  that  it  entirely 
overlooks  the  human  desires  and  needs  behind  that  claim. 

The  rights  and  powers  of  the  Constitution,  aside  from  the  portions 
which  create  the  machinery  of  the  federal  system,  are  largely  means 
of  protecting  important  individual  and  social  interests,  and  because 
of  this  necessity  of  balancing  such  interests  the  clauses  cannot 
be  construed  with  absolute  literalness.  The  Fourteenth  Amend- 
ment and  the  obligation  of  contracts  clause,  maintaining  important 
individual  interests,  are  modified  by  the  police  power  of  the  states, 
which  protects  health  and  other  social  interests.  The  Thirteenth 
Amendment  is  subject  to  many  imphed  exceptions,  so  that  tem- 

*"  This  paragraph  and  a  portion  of  the  preceding  have  akeady  been  printed  in  17 
New  Republic,  67. 

^  This  distinction  between  rights  and  interests  clarifies  ahnost  any  constitutional 
controversy.  The  distinction  originated  with  Von  Ihering.  For  a  presentation  of  it  in 
EngUsh,  see  John  Chipman  Gray,  Nature  and  Sources  of  the  Law,  §  48  ff. 
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porary  involuntary  servitude  is  permitted  to  secure  social  interests 
in  the  construction  of  roads,  ^^  the  prevention  of  vagrancy,  the 
training  of  the  miHtia  or  national  army.  It  is  common  to  rest 
these  implied  exceptions  to  the  Bill  of  Rights  upon  the  groimd  that 
they  existed  in  1791  and  long  before,^  but  a  less  arbitrary  explana- 
tion is  desirable.  It  seems  better  to  say  that  long  usage  does  not 
create  an  exception,  but  demonstrates  the  importance  of  the  social 
interest  behind  the  exception.  ^^ 

The  First  Amendment  protects  two  kinds  of  interests  in  free 
speech.^  There  is  an  individual  interest,  the  need  of  many  men  to 
express  their  opinions  on  matters  vital  to  them  if  Hfe  is  to  be  worth 
living,  and  a  social  interest  in  the  attainment  of  truth,  so  that  the 
country  may  not  only  adopt  the  wisest  course  of  action  but  carry 
it  out  in  the  wisest  way.  This  social  interest  is  especially  impor- 
tant in  war  time.  Even  after  war  has  been  declared  there  is  bound 
to  be  a  confused  mixture  of  good  and  bad  arguments  in  its  support, 
and  a  wide  difference  of  opinion  as  to  its  objects.  Truth  can  be 
sifted  out  from  falsehood  only  if  the  government  is  vigorously  and 
constantly  cross-examined,  so  that  the  fundamental  issues  of  the 
struggle  may  be  clearly  defined,  and  the  war  may  not  be  diverted 
to  improper  ends,  or  conducted  with  an  undue  sacrifice  of  life  and 
Uberty,  or  prolonged  after  its  just  purposes  are  accompHshed. 
Legal  proceedings  prove  that  an  opponent  makes  the  best  cross- 
examiner.  Consequently  it  is  a  disastrous  mistake  to  Hmit  criticism 
to  those  who  favor  the  war.^®    Men  bitterly  hostile  to  it  may  point 

^  Butler  V.  Perry,  240  U.  S.  328  (1916). 

83  Robertson  v.  Baldwin,  165  U.  S.  275,  281  (1897). 

8*  Not  everything  old  is  good.  Thus  the  antiquity  of  peonage  does  not  constitute 
it  an  exception  to  the  Thirteenth  Amendment;  it  is  not  now  demanded  by  any  strong 
social  interest.  Bailey  v.  Alabama,  219  U.  S.  219  (1911).  It  is  significant  that  the  social 
interest  in  shipping  which  formerly  required  the  compulsory  labor  of  articled  sailors 
(Robertson  v.  Baldwin,  supra)  is  no  longer  recognized  in  the  United  States  as  suflBciently 
important  to  outweigh  the  individual  interest  in  free  locomotion  and  choice  of  occu- 
pation. Even  treaties  providing  for  the  apprehension  in  our  ports  of  deserting  foreign 
seamen  have  been  abrogated  by  the  LaFollette  Seamen's  Act,  Act  of  March  4,  19 15, 
c.  153,  §  16,  38  Stat,  at  L.  1184;  U.  S.  Comp.  Stat.,  1918,  §  8382  a.  For  the  old  social 
interest  in  the  regidation  of  laborers'  wages,  now  abrogated  by  the  New  York  Constitu- 
tion, see  Saratoga  v.  Saratoga  Gas,  191  N.  Y.  123,  141,  83  N.  E.  693  (1908).  That  the 
Bill  of  Rights  does  not  crystallize  antiquity,  Hurtado  v.  California,  no  U.  S.  516 
(1884). 

85  See  Roscoe  Pound,  "Interests  of  Personality,"  28  Harv.  L.  Rev.  445,  453-56. 

8*  Judge  Van  Valkenburgh  told  the  jury  that  it  must  be  so  limited  in  United  States  v. 
Rose  Pastor  Stokes,  Buu,.  Dept.  Just.,  106, 14  (W.  D.  Mo.,  1917).  See  page  966,  infra. 
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out  evils  in  its  management  like  the  secret  treaties,  which  its  sup- 
porters have  been  too  busy  to  unearth.  The  history  of  the  last 
five  years  shows  how  the  objects  of  a  war  may  change  completely 
during  its  progress,  and  it  is  well  that  those  objects  should  be 
steadily  reformulated  under  the  influence  of  open  discussion  not 
only  by  those  who  demand  a  military  victory  but  by  pacifists  who 
take  a  different  view  of  the  national  welfare.  Further  argument 
for  the  existence  of  this  social  interest  becomes  unnecessary  if  we 
recall  the  national  value  of  the  opposition  in  former  wars. 

The  great  trouble  with  most  judicial  construction  of  the  Espion- 
age Act  is  that  this  social  interest  has  been  ignored  and  free  speech 
has  been  regarded  as  merely  an  individual  interest,  which  must 
readily  give  way  like  other  personal  desires  the  moment  it  interferes 
with  the  social  interest  in  national  safety.  The  judge  who  has 
done  most  to  bring  social  interests  into  legal  thinking  said  years 
ago,  "I  think  that  the  judges  themselves  have  failed  adequately 
to  recognize  their  duty  of  weighing  considerations  of  social  advan- 
tage. The  duty  is  inevitable,  and  the  result  of  the  often  proclaimed 
judicial  aversion  to  deal  with  such  considerations  is  simply  to  leave 
the  very  ground  and  foundation  of  judgments  inarticulate  and 
often  unconscious."^^  The  failure  of  the  courts  *in  the  past  to 
formulate  any  principle  for  drawing  a  boundary  Hne  around  the 
right  of  free  speech  has  not  only  thrown  the  judges  into  the  diffi- 
cult questions  of  the  Espionage  Act  without  any  well-considered 
standard  of  criminality,  but  has  allowed  some  of  them  to  impose 
standards  of  their  own  and  fix  the  line  at  a  point  which  makes  all 
opposition  to  this  or  any  future  war  impossible.    For  example: 

"No  man  should  be  permitted,  by  deliberate  act,  or  even  unthink- 
ingly, to  do  that  which  will  in  any  way  detract  from  the  efforts  which 
the  United  States  is  putting  forth  or  serve  to  postpone  for  a  single  mo- 
ment the  early  coming  of  the  day  when  the  success  of  our  arms  shall  be  a 
fact."  88 

The  true  boundary  line  of  the  First  Amendment  can  be  fixed  only 
when  Congress  and  the  courts  realize  that  the  principle  on  which 
speech  is  classified  as  lawful  or  unlawful  involves  the  balancing 

8^  Oliver  Wendell  Holmes,  "The  Path  of  the  Law,"  10  Harv.  L.  Rev.  457,  467. 

««  United  States  v.  "The  Spirit  of  '76,"  Bull.  Dept.  Just.,  No.  33,  2  (S.  D.  Cal., 
1917),  Bledsoe,  J.  Another  good  example  is  United  States  v.  Schoberg,  Bull.  Dept. 
Just.,  No.  149  (E.  D.  Ky.,  1918),  Cochran,  J. 
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against  each  other  of  two  very  important  social  interests,  in  public 
safety  and  in  the  search  for  truth.  Every  reasonable  attempt 
should  be  made  to  maintain  both  interests  unimpaired,  and  the 
great  interest  in  free  speech  should  be  sacrificed  only  when  the 
interest  in  pubhc  safety  is  really  imperiled,  and  not,  as  most  men 
believe,  when  it  is  barely  conceivable  that  it  may  be  slightly  af- 
fected. In  war  time,  therefore,  speech  should  be  unrestricted  by  the 
censorship  or  by  punishment,  unless  it.  is  clearly  hable  to  cause 
direct  and  dangerous  interference  with  the  conduct  of  the  war. 

Thus  our  problem  of  locating  the  boundary  line  of  free  speech  is 
solved.  It  is  fixed  close  to  the  point  where  words  will  give  rise  to  un- 
lawful acts.  We  cannot  define  the  right  of  free  speech  with  the  pre- 
cision of  the  Rule  against  Perpetuities  or  the  Rule  in  Shelley's  Case, 
because  it  involves  national  policies  which  are  much  more  flexible 
than  private  property,  but  we  can  estabUsh  a  workable  principle  of 
classification  in  this  method  of  balancing  and  this  broad  test  of 
certain  danger.  There  is  a  similar  balancing  in  the  determination 
of  what  is  "due  process  of  law."  And  we  can  with  certitude  declare 
that  the  First  Amendment  forbids  the  punishment  of  words  merely 
for  their  injurious  tendencies.  The  history  of  the  Amendment  and 
the  political  function  of  free  speech  corroborate  each  other  and 
make  this  conclusion  plain. 

The  Espionage  Act  of  191 7  seems  on  its  face  constitutional 
imder  this  interpretation  of  the  First  Amendment,  but  it  may 
have  been  construed  so  extremely  as  to  violate  the  Amendment. 
Furthermore,  freedom  of  speech  is  not  only  a  limit  on  Congressional 
power,  but  a  policy  to  be  observed  by  the  courts  in  applying  con- 
stitutional statutes  to  utterance.  The  scope  of  that  policy  is  de- 
termined by  this  same  method  of  balancing  social  interests.  The 
boundary  Une  of  punishable  speech  under  this  Act  was  consequently 
fixed  where  words  come  close  to  injurious  conduct  by  the  judge 
who  has  given  the  fullest  attention  to  the  meaning  of  free  speech 
during  the  war,  —  Judge  Learned  Hand,  of  the  Southern  District 
of  New  York. 

In  Masses  Publishing  Co.  v.  Patten  ^^  Judge  Hand  was  asked  to 
enjoin  the  postmaster  of  New  York  from  excluding  from  the  mails 
The  Masses,  a  monthly  revolutionary  journal,  which  contained 
several  articles,  poems,   and  cartoons  attacking  the  war.     The 

••  244  Fed.  535  (S.  f).  N.  Y.,  1917). 
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Espionage  Act  of  191 7  ^°  made  non-mailable  any  publication  which 
violated  the  criminal  provisions  of  that  act,^^  already  summarized 
in  this  article. ^^  One  important  issue  was,  therefore,  whether  the 
postmaster  was  right  in  finding  such  a  violation.  The  case  did  not 
raise  the  constitutional  question  whether  Congress  could  make 
criminal  any  matter  which  tended  to  discourage  the  successful 
prosecution  of  the  war,  but  involved  only  the  construction  of  the 
statute,  whether  Congress  had  as  yet  gone  so  far.  Judge  Hand 
held  that  it  had  not  and  granted  the  injunction.  He  refused  to  turn 
the  original  Act,  which  obviously  dealt  only  with  interference  with 
the  conduct  of  military  affairs, ^^  into  a  prohibition  of  all  kinds  of 
propaganda  and  a  means  for  suppressing  all  hostile  criticism  and 
all  opinion  except  that  which  encouraged  and  supported  the  existing 
policies  of  the  war,  or  fell  within  the  range  of  temperate  argument. 
As  Cooley  pointed  out  long  ago,  you  cannot  limit  free  speech  to 
polite  criticism,  because  the  greater  a  grievance  the  more  Hkely  men 
are  to  get  excited  about  it,  and  the  more  urgent  the  need  of  hearing 
what  they  have  to  say.^^  The  normal  test  for  the  suppression  of 
speech  in  a  democratic  government,  Judge  Hand  insists,  is  neither 
the  justice  of  its  substance  nor  the  decency  and  propriety  of  its 
temper,  but  the  strong  danger  that  it  will  cause  injurious  acts. 

^"  Act  of  June  15, 1917,  c.  30,  Title  XII,  §  2,  40  Stat,  at  L.  230,  U.  S.  Comp.  Stat., 
1918,  §  10401  a. 

"  Act  of  June  15,  1917,  c.  30,  Title  I,  §  3,  40  Stat,  at  L.  219,  U.  S.  Comp.  Stat., 
1917,  §  10212  c:  "  Whoever,  when  the  United  States  is  at  war,  shall  willfully  make  or 
convey  false  reports  or  false  statements  with  intent  to  interfere  with  the  operation  or 
success  of  the  military  or  naval  forces  of  the  United  States  or  to  promote  the  success 
of  its  enemies,  and  whoever,  when  the  United  States  is  at  war,  shall  willfully  cause  or 
attempt  to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty,  in  the  mili- 
tary or  naval  forces  of  the  United  States,  or  shall  willfully  obstruct  or  attempt  to 
obstruct  the  recruiting  or  enlistment  service  of  the  United  States,  to  the  injury  of  the 
service  or  of  the  United  States,  shall  be  punished  by  a  fine  of  not  more  than  $10,000 
or  imprisonment  for  not  more  than  twenty  years,  or  both." 

92  Page  935,  supra. 

9'  Masses  Publishing  Co.  v.  Patten,  supra,  539.    The  plain  fact  that  the  original 
Espionage  Act  is  a  military  statute  and  not  a  sedition  statute  is  also  recognized 
by  United  States  v.  Fontana,  Bull.  Dept.  Just.,  No.  148  (N.  D.  1917),  Amidon,  J. 
United  States  v.  Wishek,  Bull.  Dept.  Just.,  No.  153  (N.  D.,  1917),  Amidon,  J. 
United  States  v.  Henning,  Bull.  Dept.  Just.,  No.  184  (Wis.,  1917),  Geiger,  D.  J. 
and  implied  by  other  cases.    The  large  niunber  of  cases  which  ignore  the  clear  meaning 
of  the  statute  is  astoimding  in  view  of  the  rule  that  criminal  statutes  must  be  con- 
strued strictly. 

»*  Cooley,  Constitutional  Limitations,  7  ed.,  613. 


962  HARVARD  LAW  REVIEW 

The  Espionage  Act  should  not  be  construed  to  reverse  this 
national  policy  of  liberty  of  the  press  and  silence  hostile  criticism, 
unless  Congress  has  given  the  clearest  expression  of  such  an 
intention  in  the  statute. 

Judge  Hand  places  outside  the  limits  of  free  speech  one  who 
coimsels  or  advises  others  to  violate  existing  laws.  It  is  true,  he 
says,  that  any  discussion  designed  to  show  that  existing  laws  are 
mistaken  in  means  or  unjust  in  policy  may  result  in  their  violation,  ^^ 
but  if  one  stops  short  of  urging  upon  others  that  it  is  their  duty  or 
their  interest  to  resist  the  law,  he  should  not  be  held  to  have  at- 
tempted to  cause  illegal  conduct.  If  this  is  not  the  test,  the  19 17 
Act  punishes  every  political  agitation  which  can  be  shown  to  be 
apt  to  create  a  seditious  temper.  The  language  of  the  statute 
proves  that  Congress  had  no  such  revolutionary  purpose  in  view. 

There  is  no  finer  judicial  statement  of  the  right  of  free  speech 
than  these  words  of  Judge  Hand : 

"  Political  agitation,  by  the  passions  it  arouses  or  the  convictions  it 
engenders,  may  in  fact  stimulate  men  to  the  violation  of  law.  Detesta- 
tion of  existing  policies  is  easily  transformed  into  forcible  resistance  of 
the  authority  which 'puts  them  in  execution,  and  it  would  be  folly  to  dis- 
regard the  causal  relation  between  the  two.  Yet  to  assimilate  agita- 
tion, legitimate  as  such,  with  direct  incitement  to  violent  resistance,  is  to 
disregard  the  tolerance  of  all  methods  of  political  agitation  which  in 
normal  times  is  a  safeguard  of  free  government.  The  distinction  is  not  a 
scholastic  subterfuge,  but  a  hard-bought  acquisition  in  the  fight  for 
freedom."  ^ 

Look  at  the  Espionage  Act  of  191 7  ^^  with  a  post-armistice  mind, 
and  it  is  clear  that  Judge  Hand  was  right.  There  is  not  a  word 
in  it  to  make  criminal  the  expression  of  pacifist  or  pro- German 
opinions.  It  punishes  false  statements  and  reports  —  necessarily 
limited  to  statements  of  fact  —  but  beyond  that  does  not  contain 
even  a  provision  against  the  use  of  language.  Clauses  (2)  and 
(3)  punish  successful  interference  with  military  affairs  and  attempts 
to  interfere,  which  would  probably  include  incitement.  ^^    The  tests 

*  He  expresses  this  idea  both  in  Masses  Publishing  Co.  v.  Patten,  supra,  and  in 
United  States  v.  Scott  Nearing,  252  Fed.  223,  Bull.  Dept.  Just.,  No.  129  (S.  D.  N.  Y., 
1918). 

**  Masses  Pub.  Co.  v.  Patten,  244  Fed.  535,  540  (1917). 

"  See  note  91,  supra,  for  text  of  the  act. 

"  Attempts  do  not  ordinarily  include  solicitation,  see  Beale,  infra,  16  Harv.  L. 
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of  criminal  attempt  and  incitement  are  well  settled.^®  The  first 
requirement  is  the  intention  to  bring  about  the  overt  criminal  act. 
But  the  law  does  not  punish  bad  intention  alone,  or  even  every- 
thing done  with  a  bad  intention.  A  statute  against  murder  will  not 
be  construed  to  apply  to  discharging  a  gun  with  the  intention  to  kill 
a  man  forty  miles  away.^°°  Attempts  and  incitement  to  be  punish- 
able must  come  dangerously  near  success.  A  speaker  is  guilty  of 
solicitation  or  incitement  to  a  crime  only  if  he  would  have  been 
indictable  for  the  crime  itself,  had  it  been  committed,  either  as 
accessory  or  principal.^"^  Consequently,  no  one  should  have  been 
held  under  clauses  (2)  and  (3)  of  the  Espionage  Act  of  191 7  who  did 
iiot  satisfy  these  tests  of  criminal  attempt  and  incitement.  As  Jus- 
tice Holmes  said  in  Commonwealth  v.  Peaslee,^^^  "It  is  a  question  of 
degree."  We  can  suppose  a  series  of  opinions,  ranging  from  "This  is 
an  unwise  war"  up  to  "You  ought  to  refuse  to  go,  no  matter  what 
they  do  to  you,"  or  an  audience  varying  from  an  old  women's  home 
to  a  group  of  drafted  men  just  starting  for  a  training-camp.  Some- 
where in  such  a  range  of  circimistances  is  the  point  where  direct 
causation  begins  and  speech  becomes  punishable  as  incitement 
under  the  ordinary  standards  of  statutory  construction  and  the 
ordinary  policy  of  free  speech,  which  Judge  Hand  applied.  Congress 
could  push  the  test  of  criminality  back  beyond  this  point,  although 
eventually  it  would  reach  the  extreme  limit  fixed  by  the  First 
Amendment,  beyond  which  words  cannot  be  restricted  for  their 
remote  tendency  to  hinder  the  war.  In  other  words,  the  ordinary 
tests  punish  agitation  just  before  it  begins  to  boil  over;  Congress 
could  change  those  tests  and  punish  it  when  it  gets  really  hot,  but 
it  is  unconstitutional  to  interfere  when  it  is  merely  warm.  And  there 
is  not  a  word  in  the  191 7  Espionage  Act  to  show  that  Congress  did 
change  the  ordinary  tests  or  make  any  speech  criminal  except  false 
statements  and  incitement  to  overt  acts.  Every  word  used, "  cause," 

Rev.  491,  506,  note  i;  but  attempts  to  commit  offences  under  the  1917  Espionage  Act 
would  naturally  be  by  incitement. 

^  Joseph  H.  Beale,  "Criminal  Attempts,"  16  Harv.  L.  Rev.  491;  Commonwealth  v. 
Peaslee,  177  Mass.  267,  59  N.  E.  55  (1901),  Holmes,  C.  J.;  United  States  v.  Stephens 
12  Fed.  52  (Ore.  1882),  Deady,  D.  J.    See  also  32  Harv.  L.  Rev.  417. 

'""  United  States  v.  Stephens,  supra,  illustrates  the  same  principle. 

^"^  See  Beale,  supra,  16  Harv.  L.  Rev.  491,  505.  Under  the  federal  statutes  he 
would  be  a  principal.  Rev.  Stat.  §§  5323,  5427,  March  4,  1909,  c.  321  §  332;  35  Stat. 
AtL.  1152;  U.  S.  CoMP.  Stat.  1918,  §  10506  (Crim.  Code,  §  332). 

i°*  177  Mass.  267,  272,  59  N.  E.  55  (1901). 
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"attempt,"  "obstruct,"  clearly  involves  proximate  causation. 
Finally,  this  is  a  penal  statute  and  ought  to  be  construed  strictly. 
Attorney  General  Gregory's  charge  that  judges  like  Learned  Hand 
"took  the  teeth"  out  of  the  191 7  Act  ^°^  is  absurd,  for  the  teeth  the 
government  wanted  were  never  there  until  other  judges  in  an  excess 
of  patriotism  put  in  false  ones. 

Nevertheless,  Judge  Hand  was  reversed,^"^  largely  on  a  point  of 
administrative  law,^°^  but  the  Circuit  Court  of  Appeals  thought  it 
desirable  to  reject  his  construction  of  the  Espionage  Act  and  sub- 
stitute the  view  that  speech  is  punishable  under  the  Act  "if  the 
natural  and  reasonable  effect  of  what  is  said  is  to  encourage  re- 
sistance to  law,  and  the  words  are  used  in  an  endeavor  to  persuade  to 
resistance."  ^^  It  is  possible  that  the  Court  of  Appeals  did  not 
intend  to  lay  down  a  very  different  principle  from  Judge  Hand,  but 
chiefly  wished  to  insist  that  in  determining  whether  there  is  incite- 
ment one  must  look  not  only  at  the  words  themselves  but  also  at  the 
surrounding  circumstances  which  may  have  given  the  words  a  special 
meaning  to  their  hearers.  Mark  Antony's  funeral  oration,  for  in- 
stance, counselled  violence  while  it  expressly  discountenanced  it.^°^ 
However,  the  undoubted  effect  of  the  final  decision  in  Masses  v.  Pat- 
ten was  to  establish  the  old-time  doctrine  of  indirect  causation  in  the 
minds  of  district  judges  throughout  the  country.  By  its  rejection 
of  the  common-law  test  of  incitement,^°^  it  deprived  us  of  the  only 
standard  of  criminal  speech  there  was,  since  there  had  been  no  well- 
considered  discussion  of  the  meaning  of  free  speech  in  the  First 
Amendment.  It  allowed  conviction  for  words  which  had  an  indirect 
effect  to  discourage  recruiting,  if  the  intention  to  discourage  existed,^°^ 
and  this  requirement  of  intention  became  a  mere  form  since  it  could 

^"^  See  page  936,  supra. 

1"^  Masses  Pub.  Co.  v.  Patten,  245  Fed.  102  (C.  C.  A.  2d,  1917),  Hough,  J.,  stayed  the 
injunction;  ibid.,  246  Fed.  24  (C.  C.  A.  2d,  1917),  Ward,  Rogers,  and  Mayer,  JJ., 
reversed  the  order  granting  the  injunction. 

1"*  That  the  postmaster's  decision  must  stand  imless  clearly  wrong.  See  for  authori- 
ties against  this  proposition,  32  Harv.  L.  Rev.  417,  420. 

1"*  Masses  v.  Patten,  246  Fed.  24,  38,  Rogers,  J. 

"^  See  the  review  of  Masses  v.  Patten  by  Learned  Hand,  J.,  in  United  States  11. 
Nearing,  252  Fed.  223,  227  (S.  D.  N.  Y.,  1918). 

108  Ibid.  Judge  Rogers  may  not  have  reaUzed  he  was  rejecting  it  (246  Fed.  38),  but 
the  test  of  common-law  incitement  has  never  been  applied  to  the  Act  by  a  District 
Judge  since. 

1"'  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24,  39  (1917),  Ward,  J. 
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be  inferred  from  the  existence  of  the  indirect  effect.^^°  A  few  judges, 
notably  Amidon  of  North  Dakota/^^  have  stemmed  the  tide,  but 
of  most  Espionage  Act  decisions  what  Schofield  and  Stephen  and 
Jefferson  said  about  the  prosecutions  under  George  III  and  the 
Sedition  Act  of  1798  can  be  said  once  more,  that  men  have  been 
punished  without  overt  acts,  with  only  a  presumed  intention  to 
cause  overt  acts,  merely  for  the  utterance  of  words  which  judge  and 
jury  thought  to  have  a  tendency  to  injure  the  state.  Judge  Rogers 
was  right  in  saying  "^  that  the  words  of  the  Espionage  Act  of  191 7 
bear  slight  resemblance  to  the  Sedition  Law  of  1798,  but  the  judicial 
construction  is  much  the  same,  except  that  under  the  Sedition  Law 
truth  was  a  defense. 

The  revival  of  the  doctrines  of  indirect  causation  and  construc- 
tive intent  always  puts  an  end  to  genuine  discussion  of  public 
matters.  It  is  unnecessary  to  review  the  Espionage  Act  decisions  in 
detail,^^^  but  a  few  general  results  may  be  presented  here.  The 
courts  have  treated  opinions  as  statements  of  fact  and  then  con- 
demned them  as  false  because  they  differed  from  the  President's 
speech  or  the  resolution  of  Congress  declaring  war.  They  have 
made  it  impossible  for  an  opponent  of  the  war  to  write  an  article  or 
even  a  letter  in  a  newspaper  of  general  circulation  because  it  will  be 
read  in  some  training  camp  where  it  might  cause  insubordination  or 
interfere  with  military  success.  He  cannot  address  a  large  audience 
because  it  is  liable  to  include  a  few  men  in  uniform;  and  some  judges 
have  held  him  punishable  if  it  contains  men  between  eighteen  and 
forty-five;  while  Judge  Van  Valkenburgh,  in  United  States  v.  Rose 
Pastor  Stokes, ^^^  would  not  even  require  that,  because  what  is  said  to 
mothers,  sisters,  and  sweethearts  may  lessen  their  enthusiasm  for  the 
war,  and  "our  armies  in  the  field  and  our  navies  upon  the  seas  can 
operate  and  succeed  only  so  far  as  they  are  supported  and  maintained 
by  the  folks  at  home. "   The  doctrine  of  indirect  causation  never  had 

"°  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24,  59  (1917),  Roger,  J.:  "The  court  does 
not  hesitate  to  say  that,  considering  the  natural  and  reasonable  efifect  of  the  publi- 
cation, it  was  intended  willfully  to  obstruct  recruiting." 

1"  See  in  particular  his  discussion  of  "stirring  up  class  against  class,"  in  United 
States  V.  Brinton,  Bull.  Dept.  Just.  No.  132  (N.  D.,  1917). 

"2  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24,  29  (1917). 

"*  Detailed  comment  will  be  found  in  Walter  Nelles,  Espionage  Act  Cases, 
and  in  32  Harv.  L.  Rev.  417. 
,    "*  Bull.  Dept.  Just.,  No.  106,  p.  4  (W.  D.  Mo.,  1917). 
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better  illustration  than  in  his  charge.  Furthermore,  although  Mrs. 
Stokes  was  indicted  only  for  writing  a  letter,  the  judge  admitted  her 
speeches  to  show  her  intent,  and  then  denounced  the  opinions  ex- 
pressed in  those  speeches  in  the  strongest  language  "^  to  the  jury  as 
destructive  of  the  nation's  welfare,  so  that  she  may  very  weU  have 
been  convicted  for  the  speeches  and  not  for  the  letter.  His  decision 
makes  it  practically  impossible  to  discuss  profiteering,  because  of 
"  the  possible,  if  not  probable  effect"  ^^^  on  our  troops,  while  a  recent 
case  in  the  Second  Circuit  ^^^  makes  it  equally  perilous  to  urge  a 
wider  exemption  for  conscientious  objectors  because  this  tends  to 
encourage  more  such  objectors,  a  close  parallel  to  the  English  im- 
prisonment of  Bertrand  Russell."^  Many  men  have  been  im- 
prisoned for  arguments  or  profanity  used  in  the  heat  of  private 
altercation,  and  even  unexpressed  thoughts  have  been  prosecuted 
through  an  ingenious  method  of  inquisition.^^^  And  although  we 
are  not  at  war  with  Russia,  three  men  who  opposed  our  interven- 
tion and  compared  our  troops  to  the  Hessians  were  condemned 
by  Judge  Clayton  to  imprisonment  for  twenty  years.  Judge  Van 
Valkenburgh  summed  up  the  facts  with  appalling  correctness  in 
view  of  the  long  sentences  imposed  under  the  Espionage  Act,  when 
he  said  that  freedom  of  speech  means  the  protection  of  "criticism 
which  is  made  friendly  to  the  government,  friendly  to  the  war, 
friendly  to  the  poHcies  of  the  government."  ^^° 

The  United  States  Supreme  Court  did  not  have  an  opportunity  to 
consider  the  Espionage  Act  until  19 19,  after  the  armistice  was 

1'*  Bull.  Dept.  Just.,  No.  106,  p.  4  (W.  D.  Mo.  igiy),  passim,  making  use  of  Mrs. 
Stokes'  declared  sympathy  with  the  Russian  Revolution,  an  offense  not  punishable 
even  under  the  1917  Espionage  Act,  to  show  how  dangerous  it  was  for  her  to  talk  about 
profiteers.  His  vigorous  denunciation  of  that  Revolution,  totally  unconnected  with  the 
indictment,  recalls  Lord  Kenyon's  similar  use  of  the  massacres  of  the  French  Revolu- 
tion in  Rex  v.  CutheU,  27  How.  St.  Tr.  642, 674  (1799).  Utterances  not  covered  by  the 
indictment  were  also  admitted  in  Doe  v.  United  States,  253  Fed.  903  (C.  C.  A.  8th,  1918). 

11'  United  States  v.  Rose  Pastor  Stokes,  supra,  p.  8. 

"7  Fraina  v.  United  States,  255  Fed.  28  (C.  C.  A.  2d,  1918). 

"*  Rex  V.  Bertrand  Russell,  Littell's  Living  Age,  Feb.  15,  1919,  p.  385. 

1"  United  States  v.  Pape,  253  Fed.  270  (1918).  A  German-American  who  had  not 
subscribed  to  Liberty  bonds  was  visited  in  his  house  by  a  committee  who  asked  his  rea- 
sons and  received  a  courteous  reply  that  he  did  not  wish  either  side  to  win  the  war  and 
could  not  conscientiously  give  it  his  aid.  He  was  thereupon  arrested  and  held  in  con- 
finement imtil  released  by  a  district  court. 

1*°  United  States  v.  Rose  Pastor  Stokes,  supra,  p.  14.  At  least  twelve  persons  have 
been  sentenced  for  ten  years,  five  for  fifteen  years,  and  twenty-one  for  twenty  years. 
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signed  and  almost  all  the  District  Court  cases  had  been  tried. 
Several  appeals  from  conviction  had  resulted  in  a  confession  of  error 
by  the  government/^^  but  at  last  four  cases  were  heard  and  decided 
against  the  accused.  Of  these  three  were  clear  cases  of  incitement 
to  resist  the  draft/^^  so  that  no  real  question  of  free  speech  arose. 
Nevertheless  the  defense  of  constitutionality  was  raised,  and  denied 
by  Justice  Holmes.  His  fullest  discussion  is  in  Schenck  v.  United 
States  .-'"^ 

"We  admit  that  in  many  places  and  in  ordinary  times  the  defendants 
in  saying  all  that  was  said  in  the  circular  would  have  been  within  their 
constitutional  rights.  But  the  character  of  every  act  depends  upon  the 
circumstances  in  which  it  is  done.  .  . .  The  question  in  every  case  is  whether 
the  words  used  are  used  in  such  circumstances  and  are  of  such  a  nature  as  to 
create  a  clear  and  present  danger  that  they  will  bring  about  the  substantive 
evils  that  Congress  has  a  right  to  prevent.  It  is  a  question  of  proximity  and 
degree.  When  a  nation  is  at  war  many  things  that  might  be  said  in  time 
of  peace  are  such  a  hindrance  to  its  effort  that  their  utterance  will  not 
be  endured  so  long  as  men  fight  and  that  no  Court  could  regard  them  as 
protected  by  any  constitutional  right." 

This  portion  of  the  opinion,  especially  the  itaHcized  sentence, 
substantially  agrees  with  the  conclusion  reached  by  Judge  Hand,  by 
Schofield,  and  by  investigation  of  the  history  and  political  purpose 
of  the  First  Amendment.  It  is  unfortunate  that  "the  substantive 
evils"  are  not  more  specifically  defined,  but  if  they  mean  overt  acts 
of  interference  with  the  war,  then  Justice  Holmes  draws  the  bound- 
ary line  very  close  to  the  test  of  incitement  at  common  law  and 
clearly  makes  the  punishment  of  words  for  their  bad  tendency  im- 
possible. Moreover,  the  close  relation  between  free  speech  and 
criminal  attempts  is  recognized  by  the  use  of  a  phrase  employed  by 
the  Justice  in  an  attempt  case.  Commonwealth  v.  PeasleeP'^ 

If  the  Supreme  Court  had  applied  this  same  standard  of  "clear 
and  present  danger"  to  the  utterances  of  Eugene  V.  Debs,  in  the  re- 
maining decision,^25  j^.  jg  \^Q;rd  to  see  how  he  could  have  been  held 

^1  32  Harv.  L.  Rev.  420,  note  22. 

^  Sugarman  v.  United  States,  249  U.  S.  130,  39  Sup.  Ct.  Rep.  191  (1919);  Schenck 
V.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247  (1919);  Frohwerk  ».  United 
States,  249  U.  S.  204,  39  Sup.  Ct.  Rep.  249  (1919). 

*^  249  U.  S.  47,  39  Sup.  Ct.  Rep.  247,  249.    The  italics  are  mine. 

1^  177  Mass.  267,  272,  59  N.  E.  55  (1901).    See  963,  supra, 

^  Debs  ti.  United  States,  39  Sup.  Ct,  Rep.  252  (1919). 
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guilty.  The  test  is  not  mentioned,  however,  but  Justice  Holmes  is 
willing  to  accept  the  verdict  as  proof  that  actual  interference  with 
the  war  was  intended  and  was  the  proximate  effect  of  the  words  used. 
The  point  is  that  Judge  Westenhaver  did  not  instruct  the  jury  ac- 
cording to  the  Supreme  Court  test  at  all,  but  allowed  Debs  to  be 
found  guilty,  in  Justice  Hohnes's  words,  because  of  the  "natural 
tendency  and  reasonably  probable  effect"  of  his  speech,^^^  and  gave 
a  fairly  wide  scope  to  the  doctrines  of  indirect  causation  ^^^  and^con- 
structive  intent,^^^  so  that  the  defendant  could  have  been  and  prob- 
ably was  ^^^  convicted,  merely  because  the  jury  thought  his  speech  had 
a  tendency  to  bring  about  resistance  to  the  draft.  If  the  Supreme 
Court  test  is  to  mean  anything  more  than  a  passing  observation, 
it  must  be  used  to  upset  convictions  for  words  when  the  trial  judge 
did  not  insist  that  they  must  create  "a  clear  and  present  danger" 
of  overt  acts. 

Justice  Holmes  seems  to  discuss  the  constitutionality  of  the 
Espionage  Act  of  191 7  rather  than  its  construction.  There  can  be 
little  doubt  that  it  is  constitutional  under  any  test  if  construed 
naturally,  but  it  has  been  interpreted  in  such  a  way  as  to  violate  the 
free  speech  clause  and  the  plain  words  of  the  statute,  to  say  nothing 
of  the  principle  that  criminal  statutes  should  be  construed  strictly. 
If  the  Supreme  Court  test  had  been  laid  down  in  the  summer  of  191 7 
and  followed  in  charges  by  the  District  Courts,  the  most  casual 
perusal  of  the  utterances  prosecuted  makes  it  sure  that  there  would 
have  been  many  more  acquittals.  Instead,  bad  tendency  has  been 
the  test  of  criminality,  a  test  which  this  article  has  endeavored  to 
prove  wholly  inconsistent  with  freedom  of  speech,  or  any  genuine 
discussion  of  pubhc  affairs. 

Furthermore,  it  is  regrettable  that  Justice  Holmes  did  nothing  to 
emphasize  the  social  interest  behind  free  speech,  and  show  the  need 
of  balancing  even  in  war  time.    The  last  sentence  of  the  passage 

"®  Ibid.,  249  U.  S.  211,  39  Sup.  Ct.  Rep.  252,  254.    The  italics  are  mine. 

127  United  States  v.  Debs,  Bull.  Dept.  Just.,  No.  155  (N.  D.  Oh.,  1918).  See 
especially  the  last  paragraphs  on  page  8. 

128  Ibid.,  15 :  "In  deciding  what  the  defendant's  intention  was,  permit  me  to  suggest 
to  you  these  questions:  Ought  he  not  to  have  reasonably  foreseen  that  the  natural 
and  probable  consequences  of  such  words  and  utterances  would  or  might  be  to  cause 
insubordination,  etc.?" 

1"  Ernst  Freund,  "The  Debs  Case  and  Freedom  of  Speech,"  19  New  Republic, 
13  (May  3,  1919);  and  the  correspondence  in  19  ibid.  151  (May  31,  1919). 
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quoted  from  the  Schenck  case  seems  to  mean  that  the  Supreme 
Court  will  sanction  any  restriction  of  speech  that  has  military  force 
behind  it,  and  reminds  us  that  the  Justice  used  to  say  when  he  was 
young,  "that  truth  was  the  majority  vote  of  that  nation  that  could 
lick  all  others." ^^"  His  liberalism  seems  held  in  abeyance  by  his 
belief  in  the  relativity  of  values.  It  is  not  by  giving  way  to  force 
and  the  majority  that  truth  has  been  won.  Hard  it  may  be  for  a 
court  to  protect  those  who  oppose  the  cause  for  which  men  are  dying 
in  France,  but  others  have  died  in  the  past  for  freedom  of  speech. 

Inconclusive  as  the  Supreme  Court  decisions  are  in  many  ways, 
there  are  three  important  facts  about  them.  First,  they  lay  down  a 
good  test  for  future  free  speech  cases,  "clear  and  present  danger." 
Secondly,  they  involved  three  clear  cases  and  one  case  close  to  the 
line.  They  do  not  justify  the  construction  given  the  Act  of  191 7 
in  United  States  v.  Rose  Pastor  Stokes.  Finally,  they  do  not  touch 
the  constitutionality  of  the  Espionage  Act  of  1918.  That  Act  came 
too  late  to  be  much  discussed  judicially  in  this  war,  but  it  applies 
in  all  future  wars.  It  goes  so  far  in  punishing  discussion  for  sup- 
posed bad  tendencies  without  even  recognizing  truth  as  a  defense 
that  it  is  probably  unconstitutional.^^^ 

130  Oliver  Wendell  Holmes,  "Natural  Law,"  32  Harv.  L.  Rev.  40  (1918). 

1^'  For  further  consideration  of  the  Act  of  1918,  see  Z.  Chafee,  Jr.,  "Freedom  of 
Speech,"  17  New  Republic,  66  (Nov.  16, 1918).  Title  I,  §  3,  asamended,  reads  as  fol- 
lows (Act  of  May  16,  1918,  40  Stat,  at  L.,  219,  c.  75,  §  i,  U.  S.  Comp.  Stat.  1918, 
§  10212  c): 

"Whoever,  when  the  United  Stales  is  at  war,  shall  willfully  make  or  convey  false 
reports  or  false  statements  with  intent  to  interfere  with  the  operation  or  success  of 
the  military  or  naval  forces  of  the  United  States,  or  to  promote  the  success  of  his 
enemies,  or  shall  willfully  make  or  convey  false  reports  or  false  statements,  or  say  or 
do  anything  except  by  way  of  bona  fide  and  not  disloyal  advice  to  an  investor  or  in- 
vestors, with  intent  to  obstruct  the  sale  by  the  United  States  of  bonds  or  other  se- 
curities of  the  United  States  or  the  making  of  loans  by  or  to  the  United  States;  and 
whoever,  when  the  United  States  is  at  war,  shall  willfully  cause,  or  attempt  to  cause, 
or  incite  or  attempt  to  incite,  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty, 
in  the  military  or  naval  forces  of  the  United  States,  or  shall  willfully  obstruct  or  attempt 
to  obstruct  the  recruiting  or  enlistment  service  of  the  United  States,  and  whoever, 
when  the  United  States  is  at  war,  shall  willfully  utter,  print,  write,  or  publish  any 
disloyal,  profane,  scurrilous,  or  abusive  language  about  the  form  of  government  of  the 
United  States,  or  the  Constitution  of  the  United  States,  or  the  military  or  naval  forces  of 
the  United  States,  or  the  flag  of  the  United  States,  or  the  uniform  of  the  Army  or  Navy  of  the 
United  States,  or  any  language  intended  to  bring  the  form  of  government  of  the  United 
States,  or  the  Constitution  of  the  United  States,  or  the  military  or  naval  forces  of  the 
.United  States,  or  the  flag  of  the  United  States,  or  the  uniform  of  the  Army  or  Navy  of  the 
United  States  into  contempt,  scorn,  contumely,  or  disrepute,  or  shall  willfully  utter,  print, 
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The  federal  government  has  restricted  speech  in  two  other  ways 
besides  punishment.  It  has  excluded  many  publications  from  the 
mails.  This  is  clearly  previous  restraint  and  might  seem  forbidden 
by  the  Blackstonian  definition,  which,  however,  is  held  not  to  apply 
to  the  postal  power.^^^  This  power,  like  the  war  power,  ought  to  be 
subject  to  the  requirements  of  free  speech  and  due  process  of  law,  and 
there  are  dicta  of  the  Supreme  Court  that  it  is  not  unlimited.^^^ 
Although  the  post-office  may  not  be  strictly  a  common  carrier,^^^ 
it  is  in  the  nature  of  a  public  service  company.  Its  functions  have 
been  performed  by  private  persons  in  the  past,  and  probably  would 
be  shared  by  them  now  if  it  were  not  unlawful  because  of  the 
greater  speed  possible.^^  According  to  the  political  theories  of 
Leon  Duguit,^^^  the  government  in  furnishing  public  service  must  be 
judged  by  ordinary  standards  of  pubHc  callings.  If  the  United 
States  owned  the  railroads,  it  ought  not  to  make  unreasonable 
discrimination  among  passengers  any  more  than  a  private  railroad 
corporation,  and  a  similar  limitation  should  apply  to  the  postal 
power.  The  congressional  restrictions  which  have  been  upheld 
by  the  courts  may  be  considered  as  reasonable  regulations  in  view 
of  the  nature  of  the  service.  Even  opposition  to  the  government 
may  be  entitled  to  some  consideration  by  the  post-office  as  by  the 

write,  or  publish  any  language  intended  to  incite,  provoke,  or  encourage  resistance  to 
the  United  States,  or  to  promote  the  cause  of  its  enemies,  or  shall  willfully  display 
the  flag  of  any  foreign  enemy,  or  shall  willfully  by  utterance,  writing,  printing,  publica- 
tion, or  language  spoken,  urge,  incite,  or  advocate  any  curtailment  of  production  in  this 
country  of  any  thing  or  things,  product  or  products,  necessary  or  essential  to  the  pros- 
ecution of  the  war  in  which  the  United  States  may  be  engaged,  with  intent  by  such 
curtailment  to  cripple  or  hinder  the  United  States  in  the  prosecution  of  the  war,  and 
whoever  shall  wiUfully  advocate,  teach,  defend,  or  suggest  the  doing  of  any  of  the  acts  or 
things  in  this  section  emmierated,  and  whoever  shall  by  word  or  act  support  or  favor  the 
cause  of  any  country,  with  which  the  United  States  is  at  war  or  by  word  or  act  oppose  the 
cause  of  the  United  States  therein,  shall  be  pvmished  by  a  fine  of  not  more  than  $10,000  or 
imprisonment  for  not  more  than  twenty  years,  or  both." 

The  itaUcized  words  punish  language  for  remote  tendencies:  Cf.  the  Sedition  Act 
of  1798. 

1^  Masses  Pub.  Co.  v.  Patten,  246  Fed.  24,  27  (1917),  Rogers,  J.    The  operation  of 
our  postal  censorship  is  shown  by  WiUiam  Hard's  articles  cited  in  note  i,  supra. 

133  £x  Parte  Jackson,  96  U.  S.  727  (1877);  PubUc  Clearing  House  v.  Coyne,  194 
U.  S.  497,  507  (1904). 

1"  Masses  Pub.  Co.  v.  Patten,  245  Fed.  102,  106  (1917),  Hough,  J. 

13*  Something  like  this  happened  when  the  Western  Union  Telegraph  Co.  recently 
tried  to  carry  "night-letters"  by  messengers  on  trains. 

, '"  See  H.  J.  Laski  in  31  Harv.  L.  Rev.  186;  and  his  Authority  in  the  Modern 
State,  p.  378. 
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judges,  who  frequently  decide  against  the  United  States.  It  is  clear 
that  exclusion  from  the  mails  practically  destroys  the  circulation 
of  a  book  or  periodical,  and  makes  free  speech  to  that  extent  im- 
possible. To  say,  as  many  courts  do,  that  the  agitator  is  still  at 
Uberty  to  use  the  express  or  the  telegraph,^'^  recalls  the  remark  of 
the  Bourbon  princess  when  the  Paris  mob  shouted  for  bread,  "  Why 
don't  they  eat  cake?" 

Still  another  method  of  suppression  of  opinion  has  been  used. 
Not  only  have  we  substantially  revived  the  Sedition  Act  of  1798, 
but  the  Alien  Act  as  well.^^^  Aliens  have  been  freely  deported  ^'^ 
under  statutes  passed  during  the  war,^^"  and  even  naturalized 
citizens  or  native  American  women  marrying  foreigners  are  within 
the  reach  of  this  power.  A  former  German  subject  who  was  natural- 
ized in  1882  refused  in  191 7  to  contribute  to  the  Red  Cross  and  the 
Young  Men's  Christian  Association  because  he  would  do  nothing 
to  injure  the  country  where  he  was  brought  up  and  educated.  His 
naturalization  certificate  was  revoked  after  thirty-five  years  on  the 
presumption  that  his  recent  conduct  showed  that  he  took  the  oath 
of  renunciation  in  1882  with  a  mental  reservation  as  to  the  country 
of  his  birth.    He  may  therefore  be  deported  as  an  enemy  alien.^^ 

This  completes  the  record  of  the  restriction  of  speech  in  the 
United  States  during  the  late  war,  except  for  several  decisions  in 
the  state  courts  which  need  not  be  discussed  in  detail.^^  Although 
we  have  not  gone  so  far  as  Great  Britain  ^^  in  disregarding  con- 

"^  This  alternative  is  even  less  valuable  when  the  government  controls  the  express 
and  the  telegraph.  The  New  York  World  was  recently  denied  the  opportunity  to 
use  the  telegraph  to  distribute  a  criticism  of  Mr.  Burleson.  Coluer's  Weekly, 
May  17,  1919,  p.  16. 

"*  See  952,  supra. 

1'^  Charles  Recht,  American  Deportation  and  Exclusion  Laws,  Boston, 
League  for  Democratic  Control,  1919. 

""  Act  of  Feb.  5,  191 7,  39  Stat,  at  L.  c.  29,  §  19,  p.  889;  U.  S.  Comp.  Stat.  1918, 
§  4289!/^^];;  Act  of  Oct.  16,  1918,  c.  186. 

1*1  United  States  v.  Wusterbarth,  249  Fed.  908  (N.  J.,  1918),  Haight,  J.;  see  also 
United  States  v.  Darmer,  249  Fed.  989  (W.  D.  Wash.,  1918),  Cushman,  J. 

1*2  State  Espionage  Acts:  State  v.  Hohn,  166  N.  W.  181  (Minn.,  1918);  State  v. 
Spartz,  167  N.  W.  547  (Minn.,  1918);  State  v.  Tachin,  106  Atl.  145  (N.  J.,  1919).  Mu- 
nicipal Ordinance  regulating  newspapers  invalid:  Star  v.  Brush,  170  N.  Y.  Supp.  987 
(1918);  172  N.Y.  Supp.  851  (r9i8).  Lihel  in  war  controversy:  \ajcilAin]sh.nyz&a.  v. YidXly 
News,  19s  Mich.  283,  161  N.  W.  979  (19x7),  170  N.  W.  93  (1918).  Expulsion  of  col- 
lege student  for  pacifism:  not  reviewed,  Samson  v.  Colvraibia,  loi  N.  Y.  Misc.  146, 
167  N.  Y.  Supp.  202  (1917). 

**»  The  Defence  of  the  Reahn  Consolidation  Act,  1914,  5  Geo.  s,  c.  8,  §  i,  gives  His 
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stitutional  guarantees,  we  have  gone  much  farther  than  in  any  other 
war,  even  in  the  Civil  War  with  the  enemy  at  our  gates.^^  Un- 
doubtedly some  utterances  had  to  be  suppressed.  We  have  passed 
through  a  period  of  danger,  and  have  reasonably  supposed  the 
danger  to  be  greater  than  it  actually  was,  but  the  prosecutions  in 
Great  Britain  during  a  similar  period  of  peril  in  the  French  Revolu- 
tion have  not  since  been  regarded  with  pride.  Action  in  proportion 
to  the  emergency  was  justified,  but  we  have  censored  and  punished 
speech  which  was  very  far  from  direct  and  dangerous  interference 
with  the  conduct  of  the  war.  The  chief  responsibility  for  this 
must  rest,  not  upon  Congress  which  was  content  for  a  long  period 
with  the  moderate  language  of  the  Espionage  Act  of  191 7,  but  upon 
the  officials  of  the  Department  of  Justice  and  the  Post-office,  who 
turned  that  statute  into  a  drag-net  for  pacifists,  and  upon  the 
judges  who  upheld  and  approved  this  distortion  of  law.  It  may  be 
questioned,  too,  how  much  has  actually  been  gained.  Men  have 
been  imprisoned,  but  their  words  have  not  ceased  to  spread.^^  The 
poetry  in  the  Masses  was  excluded  from  the  mails  only  to  be  given 
a  far  wider  circulation  in  two  issues  of  the  Federal  Reporter.  The 
mere  publication  of  Mrs.  Stokes'  statement  in  the  Kansas  City 
Star,  "  I  am  for  the  people  and  the  Government  is  for  the  profiteers," 

Majesty  in  Council  power  "to  issue  regiilations."  A  very  wide  scope  is  given  to  this 
power  by  the  House  of  Lords  in  Rex  v.  Halliday,  [1917]  A.  C.  260,  Lord  Shaw  of  Dun- 
fermline dissenting.  See3i  Harv.  L.  Rev.  296.  Regulation  27  of  the  Orders  in  Council 
makes  various  forms  of  speech,  writing,  etc.,  offenses.  Regulation  51  A  provides  for 
the  seizure  of  publications  on  warrant,  and  Regulation  56  (13)  for  the  punishment  of 
press  offenses.  See  PuUing,  Defense  of  the  Realm  Manual,  revised  monthly.  These 
regulations  have  been  construed  in  Norman  v.  Mathews,  32  T.  L.  R.  303,  369  (1915); 
Fox  V.  Spicer,  33  T.  L.  R.  172  (1917);  Rex  v.  Bertrand  Russell,  supra,  note  128.  The 
practical  effect  has  been  to  establish  an  administrative  censorship.  H.  J.  Laski, 
Authority  in  the  Modern  State,  ioi. 

^**  J.  F.  Rhodes,  History  of  the  United  States,  HI,  553,  IV,  245-253,  267  note, 
467,  473,  VI,  78,  96.  For  Lincoln's  refusal  to  allow  General  Bumside  and  his  subor- 
dinates to  suppress  the  Chicago  Times  and  other  newspapers  of  Copperhiead  tendencies 
in  Illinois,  Indiana,  and  Ohio,  see  also  Official  Record  of  the  Rebellion,  Series  II,  Vol. 
V,  723,  741;  Series  III,  Vol.  Ill,  252. 

The  case  oiEx  parte  Vallandigham,  i  Wall.  (U.  S.)  243  (1863),  is  sometimes  supposed 
to  support  the  imlimited  exercise  of  the  war  power  to  restrict  speech.  See  Ambrose 
Tighe  in  3  Minn.  L.  Rev.  i  (1918).  The  decision  merely  holds  that  the  writ  of  certi- 
orari does  not  lie  to  a  military  tribimal.  Nothing  is  said  as  to  the  existence  of  some 
other  remedy  such  as  habeas  corpus,  or  an  action  for  false  imprisoimient.  Ex  parte 
Vallandigham,  28  Fed.  Cas,  874  (1863),  lends  support  to  Mr.  Tighe.  The  treatment  of 
Vallandigham  is  considered  illegal  by  Rhodes,  op.  cit.,  IV,  245-52. 

1*  Cf.  a  similar  experience  of  the  Emperor  Tiberius,  Tacitus,  Annals,  IV,  c.  35. 
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was  considered  so  dangerous  to  the  morale  of  the  training  camps 
that  she  was  sentenced  to  ten  years  in  prison,  and  yet  it  was  re- 
peated by  every  important  newspaper  in  the  country  during  the 
trial.  There  is  an  unconscious  irony  in  all  suppression.  It  lurks  be- 
hind Judge  Hough's  comparison  of  the  Masses  to  the  Beatitudes/^^ 
and  in  the  words  of  Lord  Justice  Scrutton  during  this  struggle 
against  autocracy:  "It  had  been  said  that  a  war  could  not  be  con- 
ducted on  the  principles  of  the  Sermon  on  the  Mount.  It  might 
also  be^said  that  a  war  could  not  be  conducted  on  the  principles  of 
Magna  Charta."  "^ 

Those  who  gave  their  Hves  for  freedom  would  be  the  last  to  thank 
us  for  throwing  aside  so  lightly  the  great  traditions  of  our  race.  Not 
satisfied  to  have  justice  and  almost  all  the  people  with  our  cause,  we 
insisted  on  ah  artificial  unanimity  of  opinion  behind  the  war. 
Keen  intellectual  grasp  of  the  President's  aims  by  the  nation  at 
large  was  very  difficult  when  the  opponents  of  his  ideaUsm  ranged 
unchecked  while  the  men  who  urged  greater  idealism  went  to  prison. 
In  our  effortsto  silence  those  who  advocated  peace  without  victory 
we  prevented  at  the  very  start  that  vigorous  threshing  out  of  fun- 
damentals which  might  to-day  have  saved  us  from  a  victory  with- 
out peace. 

Zechariah  Chafee,  Jr. 

Cambridge,  Mass. 

1**  Masses  Pub.  Co.  v.  Patten,  245  Fed.  102,  106  (C.  C.  A.  2d,  191 7). 
»«  Ronnfeldt  v.  Phillips,  35  T.  L.  R.  46  (1918,  C.  A.). 
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William  Cheney  Brown,  ist  Lieutenant,  Quartermaster  Corps,  died 
of  pneumonia,  in  the  city  of  Washington,  January  19,  1919.  He  was 
then  on  duty  in  charge  of  the  Admiralty  Section  of  the  Embarkation 
Service,  in. the  office  of  the  Quartermaster  General. 

Brown  was  a  graduate  of  Harvard  College  of  the  Class  of  1914,  and  of 
the  Law  School  of  the  Class  of  19 17.  During  his  last  two  years  at  the 
law  school  he  was  an  Editor  of  this  Review,  and  during  his  last  year  its 
treasurer.  He  left  the  Law  School  in  the  spring  of  19 17  as  soon  as  the 
Review  could  spare  him,  and  attended  the  first  Officers'  Training  Camp 
at  Fort  Myer,  Va.  He  was  there  commissioned  in  the  Quartermaster 
Corps,  with  which  corps  he  served  until  his  death.  Brown  was  thus  more 
than  well  started  towards  a  position  as  one  of  those  useful  members  of 
the  bar,  who  are  at  once  well  trained  and  competent  as  lawyers,  and  in- 
telligent as  men  of  business.  His  friends,  and  among  these  his  friends 
of  the  Review  are  not  the  least,  know  best  how  ill  his  good  sense  and 
good  humor  can  be  spared. 


The  Earl  of  Reading,  Lord  Chief  Justice  of  England,  has  recently 
presented  to  the  Harvard  Law  School  a  letter  written  by  Will.  Blackstone 
at  the  age  of  twenty-one  from  his  lodgings  in  Arundel  Street,  London, 
to  a  legal  friend  in  the  country.  The  letter  describes  so  well  Blackstone's 
method  of  study,  expresses  so  clearly,  in  words  almost  literally  repeated 
in  the  Commentaries  twenty  years  later,  his  view  of  the  wholeness  of  the 
law,  and  is  withal  so  pleasant  a  dociunent  that  it  has  been  thought  worth 
while  to  print  it  in  full  here. 


NOTES  975 

A  passage  from  the  letter  is  quoted  in  the  account  of  Blackstone's  life 
in  D.  N.  B.  and  longer  quotations  are  printed  in  volume  2  of  the  Law 
Students'  Magazine,  1845-46.  The  original  has  been  framed  and  hung 
in  Langdell  Hall  South. 

The  letter  follows: 

"  To  Mr.  Richmond 
at  Sparsholt 
near 

Wantage 

Berks. 

"Dear  Sir,  —  You  have  been  so  kind  as  to  tell  me,  yt  a  Line  now  & 
then  from  me  wd  not  be  unacceptable  to  You.  'Tis  this  that  has  drawn 
upon  You  ye  present  Trouble,  for  wch  You  have  Nobody  but  Yourself 
to  blame. 

"  I  have  been  in  Town  about  ten  Days,  &  am  tolerably  well  settled  in 
my  new  Habitation  (wch  is  at  Mr.  Stokes's  a  Limner  in  Anmdel-Street) 
The  People  of  ye  House  seem  honest,  civil  &  industrious;  &  my  Lodgings 
are  in  themselves  chearful,  retired,  &,  as  every  Body  tells  me,  extremely 
reasonable.  Nor  I  do  want  Opportunities  of  Gallantry  (if  I  have  In- 
clination to  improve  them)  there  lodging  in  ye  same  House  a  young  Lady 
of  extraordinary  Accomplishments  &  a  very  ample  Fortune;  but  alas! 
She  has,  together  with  ye  Riches,  ye  Complexion  also  of  a  Jew.    So  that 

She  is  not  like  to  prove  a  very,  formidable  Rival  to Coke  upon 

Littleton. 

"Coke  I  have  not  yet  ventured  to  attack,  but  have  (according  to  Ch. 
J.  Reeves's  Plan)  begun  with  Littleton  only.  Two  together  wd  be  too 
much  for  a  Hercules,  but  I  am  in  great  Hopes  of  managing  them  one  after 
ye  other.  I  have  stormed  one  Book  of  Littleton,  &  opened  my  Trenches 
before  ye  2d;  &  I  can  with  Pleasure  say  I  have  met  with  no  Difficulty 
of  Consequence;  There  is  one  thing  indeed,  &  but  one,  I  cd  not  under- 
stand in  ye  first  Book,  wch  is  a  mere  matter  of  Speculation:  &  is  in  short 
this.  The  Donees  in  Frank-Marriage  shall  do  no  Service  (but  that  of 
Fealty)  to  ye  Donor  or  his  Heirs  till  ye  4th  Degree  be  past.  Of  wch  4 
Degrees  ye  Donee  shall  be  said  to  be  ye  first.  §  20.  To  prove  wch  last 
Assertion  Littleton  produces  a  Writ  of  Right  of  Ward  (as  you  may  see 
pag.  23.  b.)  Now  with  me  ye  Question  is,  how  the  Writ  wch  he  produces 
proves  ye  Point  he  wd  have  it  do,  viz.  that  ye  Donee  in  Frank-Marriage 
is  ye  first  of  ye  four  Degrees.  You  will  observe  that  this  is  a  Point  of  mere 
Curiosity,  Frank-Marriage  being  now  out  of  Use.  But  I  don't  love  to 
march  into  an  unknown  Country,  without  securing  every  Post  behind 
me:  &  it  is  a  greater  Slur  upon  a  General  to  leave  a  slight  Place  un taken, 
than  one  more  hard  of  Access.  Besides,  in  my  apprehension,  (&  I  shd 
be  glad  to  know  your  Opinion  of  ye  matter)  ye  Learning  out  of  use  is  as 
necessary  to  a  Beginner  as  that  of  every  Day's  Practise.  There  seem 
in  ye  modern  Law  to  be  so  many  References  to  ye  antient  Tenures  & 
Services,  that  a  Man  who  wd  understand  ye  Reasons,  ye  Grounds,  & 
Original  of  what  is  Law  at  this  Day  must  look  back  to  what  it  was  for- 
merly; otherwise,  his  Learning  will  be  both  confused  &  superficial. 

"I  have  sometimes  thought  that  ye  Common  Law,  as  it  stood  in 
Littleton's  Days,  resembled  a  regular  Edifice:  where  ye  Apartments 
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were  properly  disposed,  leading  one  into  another  without  Confusion; 
where  every  part  was  subservient  to  ye  whole,  all  uniting  in  one  beautiful 
Symmetry:  &  every  Room  had  its  distinct  Ofl&ce  allotted  to  it.  But  as  it 
is  now,  swoln,  shrunk,  curtailed,  enlarged,  altered  &  mangled  by  various 
&  contradictory  Statutes  &c;  it  resembles  ye  same  Edifice,  with  many 
of  its  most  useful  Parts  pulled  down,  with  preposterous  Additions  in 
other  Places,  of  diflferent  Materials  &  coarse  Workmanship:  according 
to  ye  Whim,  or  Prejudice,  or  private  Convenience  of  ye  Builders.  By 
wch  means  the  Communication  of  ye  Parts  is  destroyed,  &  their  Harmony 
quite  annihilated;  &  now  it  remains  a  huge,  irregular  Pile,  with  many 
noble  Apartments,  tho'  awkwardly  put  together,  &  some  of  them  of  no 
visible  Use  at  present.  But  if  one  desires  to  know  why  they  were  built, 
to  what  End  or  Use,  how  they  communicated  with  ye  rest,  &  ye  like;  he 
must  necessarily  carry  in  his  Head  ye  Model  of  ye  old  House,  wch  will 
be  ye  only  Clew  to  guide  him  thro'  this  new  Labyrinth. 

"I  have  trespassed  so  far  on  yr  Patience,  that  I  am  almost  afraid  to 
venture  any  farther.  But  I  happen'd  t'other  day  upon  a  Case  in  a  Civil 
Law  Book,  wch  I  should  be  glad  to  know  how  you  imagine  Chancery  wd 
decide.  A  Man  dies  &  leaves  his  Wife  with  Child:  &  by  his  Will  ordains 
that,  if  his  Wife  brought  forth  a  Son;  ye  Son  shd  have  2  3ds  &  ye  Mother 
one  3d  of  ye  Estate:  If  a  Daughter,  then  ye  Wife  to  have  2,  &  ye  Daughter 
I  3d.  The  Wife  brought  Twins,  a  Boy  &  a  Girl.  Qu.  How  shall  ye 
Estate  be  divided?  NB.  We  must  suppose  a  Jointure,  or  something, 
in  Bar  of  Dower. 

"We  are  quite  in  ye  Dark  as  to  Intelligence  here  in  Town;  You  must 
observe  what  strange,  perplexed,  incoherent  Accts  ye  Gazette  affords 
us.  I  fear  our  Loss  in  Scotland  was  greater  than  they  care  to  own.  But 
at  ye  same  time,  even  Victory  must  lessen  ye  Niunber  of  ye  Rebels,  while 
we  are  continually  recruiting.  There  is  a  Talk  of  assessing  all  personal 
Estates  &  raising  thereby  3  millions.    If  so  ye  Assessment  must  run  high. 

"I  wa3  sensibly  concerned  at  hearing  of  Mat.  [?]  Richmond's  Illness; 
but  hope,  by  not  hearing  lately  anything  further,  that  all  is  well  again. 
My  hearty  Goodwishes  attend  him,  &  my  Cousin,  who  I  shd  think 
might  take  a  Trip  to  Town  this  Spring.  My  Aunt  of  Worting  [?]  will 
be  at  Lincolns-inn-fields  about  Easter;  &  probably  wd  be  glad  of  a  Com- 
panion to  partake  of  some  of  ye  gay  Diversions. 

"Excuse,  Sir,  this  tedious  Length,  wch  I  promise  never  to  be  guilty 
of  again,  &  when  You  have  an  idle  hour,  be  so  good  as  to  think  of.  Sir, 
"Your  most  obliged  humble  Servant 

"Will.  Blackstone" 
Arundel-Street 

Jan.  28.  1745 

BOOK  REVIEWS 

The  Centennial  History  of  the  Harvakd  Law  School,  1817-1917.    Cam- 
bridge: Harvard  Law  School  Association.    1918.   $1.50. 

To  an  Englishman  trained  at  Oxford  or  Cambridge,  the  Harvard  Law  School 
is  by  far  the  most  interesting  educational  experiment  in  America.  The  average 
American  college  has  contributed  little  to  the  technique  of  academic  life.   It  has 
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invented  no  new  tool.  Its  corporate  life  has  no  institutions  about  which  an 
Oxford  man  could  feel  the  excitement  of  original  and  valuable  discovery.  But 
of  the  Harvard  Law  School  the  reverse  is  emphatically  the  case.  Its  theory  of 
teaching,  its  method  of  organization,  its  conception  of  the  place  of  the  law  in 
university  studies,  are  all  of  them  genuinely  novel.  Its  great  personaUties, 
Langdell,  Thayer,  Ames,  Gray,  are  hardly  less  part  of  the  traditions  of  Eng- 
lish legal  learning  than  of  American  scholarship;  for  gratitude  has  led  to  their 
annexation.  Mr.  Justice  Holmes,  in  a  special  sense  a  Law  School  man,  is  the 
one  American  scholar  that  an  Englishman  would  rank  with  Bowen  in  judicial, 
and  Maitland  in  historical,  eminence.  A  foreigner  comes  to  the  Harvard  Law 
School,  that  is  to  say,  in  something  of  the  same  spirit  in  which  he  goes  to 
Paris  and  Berlin.  He  is  in  the  laboratory  where  great  discoveries  have  been 
made. 

This  volume  is  an  interesting  monmnent  to  the  first  century  of  the  school's 
life.  It  has  value  from  many  points  of  view.  The  History  itself  is  a  warning 
Ho  less  than  an  example  of  the  difficulties  in  the  path  of  original  effort.  The 
discussion  of  the  library,  with  its  almost  nonchalant  reference  to  its  inexhaust- 
ible treasures,  makes  an  Englishman  almost  ashamed  of  Codrington  in  Oxford 
and  the  Squire  in  Cambridge.  The  section  on  student  life  is  perhaps  less  satis- 
factory. It  describes,  but  it  does  not  explain,  why  and  how  the  indifference  of 
the  average  American  undergraduate  to  things  of  the  mind  is  exchanged  for  an 
unlimited  enthusiasm  in  the  first  few  months  of  law-school  life.  The  lives  of 
the  law-school  teachers  are  of  fascinating  interest.  Ames  and  Gray  and  LangdeU 
begin  to  assume  the  majestic  proportions  of  Mark  Pattison  and  Jowett.  One  is 
struck  by  the  wide  territory  from  which  the  school  has  drawn  its  teachers,  and 
by  the  width  of  the  topics  they  have  covered  in  their  instruction.  The  bibli- 
ography of  their  writings  must  have  been  an  immense  labor;  but  it  is  a  precious 
possession.  It  leaves  one  almost  in  despair  to  read  of  what  Ames,  Beale,  Gray, 
and  Pound  somehow  managed  to  get  written  alongside  their  actual  instruction; 
and  the  despair  is  deepened  by  contact  with  their  quaUty.  One  gets  the  sense 
that  nothing  can  be  done  with  the  same  depth  of  learning  and  yet  con- 
sistent freshness  that  they  bring  to  their  work.  A  special  word  is  due  to  the  Ust 
of  books  on  the  case-system.  For  America,  at  least,  this  topic  is  now  closed;  but 
America  has  stiU  to  convert  the  parent  of  her  law.  It  is  greatly  to  be  hoped 
that  the  Alumni  Association  will  use  this  volimie  as  an  instnunent  for  produc- 
ing conviction. 

For  this  is  the  real  value  of  the  book.  It  is  essentially  a  study  in  the  method 
of  teaching  law,  and  its  thesis,  to  one  reader  at  least,  seems  to  be  unanswerable. 
It  has  triumphed  because  it  is  the  only  way  in  which  principles  can  be  studied 
as  dialectic  instead  of  dogma.  The  student  makes  out  his  own  certainties,  and 
the  assistance  he  receives  from  the  teacher  serves  less  to  increase  the  informa- 
tion at  his  disposal  —  that  depends  upon  his  own  effort  —  than  for  the  deep- 
ening of  his  perceptions.  He  learns  the  law,  in  fact,  not  as  a  set  of  rules  in  a 
handbook,  but  as  an  attempt  to  clarify  a  branch  of  life.  But  the  time  has  passed 
when  the  classic  system  of  Langdell  was  adequate  by  itself.  With  the  advent 
of  the  coUectivist  age,  and  the  discovery  of  Europe  by  America,  it  has  become 
essential  to  study  law  not  merely  in  isolation  but  in  relation  to  those  collateral 
sciences  which  throw  light  upon  its  meaning.  The  study  of  Roman  juris- 
prudence, of  the  canon  law,  of  politics  and  economics,  have  become  essential 
to  the  proper  orientation  of  the  Anglo-American  system.  They  are  advanced 
studies  upon  which  embarkation  is  profitable  rather  when  the  common  law 
is  understood  than  concurrently  with  the  attempt  to  understand  it.  Something 
of  this,  it  is  clear,  was  grasped  by  Ames,  as  also  by  Gray  in  that  little  book  on 
jurisprudence  which  challenges  preeminence  with  his  work  on  perpetuities. 
But  it  has  been  reserved  for  Mr.  Pound  to  see,  in  all  its  ramifications,  the  bear- 
ing of  this  new  need.    Mr.  Justice  Holmes  apart,  he  has  done  more  than  any 
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living  American  to  make  law  a  philosophy  of  life,  and  the  school  is  fortimate  in 
possessing  him  at  what  is  clearly  destined  to  be  a  critical  epoch  in  its  fortimes. 
A  stranger  may  be  permitted  the  remark  that  the  supremacy  of  Harvard  among 
schools  of  law  will  in  large  part  depend  upon  the  support  given  to  him  by  the 
alumni. 

In  the  next  edition  it  is  greatly  to  be  hoped  that  the  portraits  of  Professors 
Hin  and  Frankfurter  will  be  exchanged  for  something  more  nearly  human. 
At  present  they  are  two  distinct  crimes. 

H.  J.  L. 

Select  Cases  on  Trusts.    By  Austin  Wakeman  Scott,  Professor  of  Law  in 
Harvard  University,    pp.  i-xiii,  1-842. 

In  1882  Professor  James  Barr  Ames  of  Harvard  Law  School  published  the 
first  edition  of  his  Cases  on  Trusts.  This  was  followed  in  1893  by  a  second 
edition,  which  has  become  the  standard  case-book  on  the  subject  in  practi- 
cally aU  American  law  schools.  The  annotations  in  the  second  edition,  and 
Professor  Ames'  theory  of  selection  and  arrangement  of  the  cases,  were  an  im- 
portant contribution  to  legal  scholarship;  the  annotations,  supplemented  by 
Professor  Ames'  published  articles  on  the  law  of  trusts,  have  influenced  legal 
thought  on  this  subject  in  the  United  States  more  profoundly  than  probably  any 
other  published  discussion  of  it.  There  were,  however,  gaps  in  Professor  Ames' 
case-book  which,  with  the  shifting  emphasis  on  various  phases  of  the  subject, 
made  its  use  as  a  textbook  in  law  schools  increasingly  diflicult.  Especially  incon- 
venient was  the  omission  of  cases  dealing  with  the  resulting  and  constructive 
trusts  and  charitable  trusts.  In  order  to  fiU  these  gaps  and  to  present  more 
adequately  the  development  of  the  subject  during  the  past  twenty-five  years 
Professor  Scott  has  prepared  the  present  voliune.  In  performing  this  difficult 
task  he  has  had  the  advantage  of  the  free  use  of  Professor  Ames'  notes  in  both 
published  and  manuscript  form.  He  has  made  a  painstaking  search  and  selec- 
tion of  the  more  modern  authorities  and  has  added  many  valuable  notes  to 
those  prepared  by  Professor  Ames  which  for  the  most  part  have  been  retained. 
The  practical  result  is  that  Professor  Ames'  case-book  has  been  brought  down 
to  date,  its  most  conspicuous  omissions  corrected,  and  it  has  been  expanded 
from  a  volume  of  five  hundred  and  twenty-seven  to  one  of  eight  hundred  and 
thirty-six  pages.  The  new  case-book  is  well  indexed;  it  contains  a  table  of 
cases,  a  table  of  statutes,  a  bibliography,  and  a  chronological  list  of  Lord  Chan- 
cellors and  Lord  Keepers.  The  most  notable  additions  are  the  cases  on  resulting 
and  constructive  trusts  and  on  charitable  trusts  previously  published  in  pam- 
phlet form  by  Professor  Scott.  The  cases  on  these  subjects  furnish  two  hundred 
and  thirty- two  additional  pages.  There  is  a  new  chapter  on  "The  Termination 
of  Trusts";  there  is  a  very  necessary  addition  of  a  number  of  important  cases 
on  "Who  are  Purchasers  for  Value";  there  are  added  sections  on  "A  Trust 
Distinguished  from  a  Use,"  "A  Trust  Obligation  Distinguished  from  Liability 
for  a  Tort,"  "A  Trust  Distinguished  from  a  Condition,"  "A  Trust  Distin- 
guished from  a  Mortgage  or  Pledge,"  —  all  subjects  which,  in  the  interest  of 
economy  of  time,  most  instructors  will  be  inclined  to  treat  without  any  ex- 
tensive reading  of  cases. 

The  book  in  many  respects  is  an  improvement  on  Professor  Ames'  collection, 
prepared  with  a  diligence  and  scholarly  thoroughness  for  which  Professor  Scott 
is  entitled  to  the  commendation  and  hearty  appreciation  of  teachers  of  this 
subject  in  American  law  schools.  It  was  no  light  task  to  improve  Professor 
Ames'  case-book,  even  with  the  foundation  which  he  laid  and  the  aid  of  his 
notes  and  unpublished  material.  One  would  therefore  offer  any  criticisms 
of  Professor  Scott's  case-book  with  some  hesitation  without  having  first  sub- 
jected it  to  the  actual  test  of  class-room  use.   There  is,  however,  one  feature  of 
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its  structure  and  arrangement  about  which  there  may  be  some  difference  of 
opinion,  and  this  is  the  absence  from  the  first  part  of  the  book  of  adequate 
material  for  the  study  of  the  distinction  between  the  common-law  fiduciary 
obligation  and  the  strict  trust,  by  the  aid  of  which  the  student  may  trace 
historically  the  difference  in  origin  of  these  two  classes  of  obligations.  One  of 
the  most  puzzling  experiences  of  the  student  in  taking  up  the  study  of  trusts  is, 
that  although  he  is  taught  that  the  trust  is  a  creation  of  equity  and  is  enforce- 
able only  by  courts  of  equity,  he  finds  a  large  class  of  fiduciary  obligations  to 
which  the  substantive  law  of  trusts  is  applied  but  for  which  an  action  at  law  is 
the  normal  remedy.  He  finds  in  many  such  cases  that  the  plaintiff  not  only  has  a 
legal  action  against  the  fiduciary  but  that  he  may  proceed  at  law  on  claims  owed 
by  third  persons  to  the  fiduciary,  whereas  in  the  case  of  the  strict  trustee  his 
remedy  is  exclusively  in  equity  against  the  trustee.  It  is  believed  the  student  can 
grasp  the  significance  of  these  peculiarities  and  understand  adequately  the  relation 
of  the  fiduciary  obligation  or  "common-law  trust"  to  true  trusts  only  by  study- 
ing, early  in  the  course,  the  scope  of  the  common-law  action  of  account  and  of 
debt  and  indebitatus  assumpsit  as  successors  to  the  action  of  account ;  the  ex- 
tension of  the  jurisdiction  in  equity  over  the  fiduciary  relation  in  bills  for  an 
accounting,  and  finally  the  use  of  trover,  especially  in  actions  against  stock- 
brokers and  agents  to  coUect  negotiable  paper,  as  a  substitute  for  a  bill  in  equity. 
Professor  Ames  collected  much  valuable  material  dealing  with  this  phase  of 
the  subject  which  he  placed  at  the  very  beginning  of  his  case-book.  Professor 
Scott  has  compressed  this  material  into  two  pages  and  it  appears  on  pages  571 
and  572  of  his  case-book.  Many  teachers  of  the  subject  who  regard  it  as  de- 
sirable to  study  the  "common-law  trust"  in  comparison  with  the  equity  trust, 
with  reference  to  the  procedural  differences  which  have  survived  to  the  present 
day,  win  regret  that  this  part  of  Professor  Ames'  case-book  has  not  been  ex- 
panded instead  of  contracted.  This  phase  of  the  law  has  an  important  bearing 
on  much  of  the  litigation  which  arises  out  of  banking  and  stock-brokerage 
transactions  and  the  business  conducted  by  consignees  of  merchandise  and 
factors  generally. 

There  are  some  other  subjects  which  are  usually  taken  up  in  class-room  work, 
that  have  been  omitted,  such  as  the  troublesome  question  (in  some  juris- 
dictions) of  the  trustee's  power  to  delegate  trust  duties  and  the  liability  of  one 
trustee  for  the  default  of  his  co-trustee.  Some  of  the  material  in  Professor 
Ames'  collection  which  is  of  historical  interest  but  of  little  practical  value  in 
modem  law  is  also  omitted.  But  when  a  case-book  extends  beyond  eight  hun- 
dred pages  one  cannot  urge  the  treatment  of  additional  subjects.  It  is  inevi- 
table that  some  selection  should  be  made,  and  with  the  possible  exception  of  the 
treatment  of  the  law  relating  to  common-law  fiduciaries,  the  choice  has  been 
made  judiciously  and  skillfully.  Without  attempting  to  refer  in  detail  to  the 
many  valuable  notes  which  Professor  Scott  has  compiled,  especial  attention 
should  be  directed  to  the  notes  on  the  liability  of  trustees  to  third  persons,  on 
the  distinction  between  latent  and  patent  equities;  to  his  notes  on  purchase  for 
value,  the  statute  of  frauds,  and  the  liability  of  agent  and  subagent  banks  re- 
ceiving commercial  paper  for  collection.  They  represent  unusually  thorough 
and  patient  research  and  contain  much  material  which  it  would  be  difl&cult  to 
find  elsewhere. 

Dean  H.  F.  Stone. 

Columbia  UNtvEESiTy.  

Authority  in  the  Modern  State.    By  Harold  J.  Laski.    New  Haven: 
Yale  University  Press.    1919.    $3.00. 

Fifteen  years  ago  in  the  political  science  courses  we  were  handed  out  the 
hard  and  fast  propositions  that  the  state  was  sovereign,  and  somewhere  in 
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every  state  was  located  the  center  of  sovereignty,  the  power  to  which  all  else 
must  give  way.  Then  followed  the  obvious  illustration  of  the  British  Parlia- 
ment, which  could  do  anything  it  wanted  except  change  a  man  into  a  woman. 
Some  of  us  in  a  moment  of  rash  inquisitiveness  asked  where  this  political  superior 
existed  in  our  own  country.  After  an  awkward  pause  we  were  assured  that  it 
consisted  of  Congress  plus  three-quarters  of  the  states,  since  they  alone  could 
change  the  Constitution.^  Those  were  the  days  before  federal  amendments 
chased  each  other  like  aeroplanes  across  the  Atlantic,  and  we  had  already 
learned  that  the  Constitution  would  probably  never  be  altered  again  because  of 
the  great  difficulties  involved.  Somehow  we  were  not  altogether  satisfied  to 
believe  in  a  sovereign  that  slept  like  Frederick  Barbarossa  to  awake  once  in  a 
blue  moon,  and  was,  moreover,  scattered  in  pieces  across  a  continent.  This  al- 
leged center  of  control  seemed  inadequate  for  a  hundred  million  people,  far 
less  real  than  Tammany  Hall,  which  was  said  not  to  be  a  part  of  our  system  of 
government  at  all.  We  should  have  been  much  better  pleased  with  the  explana- 
tion of  John  Chipman  Gray,  "  The  real  rulers  of  a  political  society  are  undiscov- 
erable."2 

The  problem  of  the  location  of  sovereignty  within  the  state  was  less 
simple  than  our  teachers  would  have  had  us  believe,  and  now  we  begin  to 
doubt  whether  sovereignty  belongs  to  the  state  at  all.  Is  it  the  sole  ruler  of  the 
people  who  dwell  in  the  United  States,  or  France,  or  any  other  demarcated 
portion  of  the  earth's  surface?  Are  there  other  forces  operating  in  the  same 
territory  just  as  powerful  in  their  own  spheres  as  the  state,  which  cannot 
struggle  against  them  without  going  down  to  almost  sure  defeat?  If  so, 
those  forces  share  the  sovereignty  and  leave  the  state  only  a  limited  control 
of  affairs  within  its  borders.    Such  is  Mr.  Laski's  conclusion. 

To  lawyers,  of  all  men,  this  book  is  especially  valuable,  for  it  warns  us  not  to 
exaggerate  the  importance  of  law.  From  a  purely  legal  point  of  view,  our 
teachers  and  John  Austin,  their  master,  may  have  been  right.  In  our  pro- 
fessional capacity  as  judges  and  practitioners  we  must  acknowledge  the  men 
chosen  under  the  Constitution  as  the  supreme  rulers  of  the  land  and  assert 
that  the  Constitution  is  changed  solely  through  the  methods  provided  by  its 
own  terms.  In  that  capacity  we  recognize  the  validity  of  the  three  amend- 
ments of  1865-1870  because  of  their  formal  adoption,  and  ignore  the  fact  that 
they  merely  register  the  result  of  a  four  years'  war,  without  which  they  would 
have  been  impossible.  But  just  because  this  assumption  that  the  lawgivers  are 
the  real  rulers  is  an  essential  portion  of  our  professional  conduct,  we  ought  to 
be  careful  lest  we  regard  it  as  containing  the  whole  truth.  As  thinkers  and 
as  citizens  we  must  realize  that  there  are  powers  behind  the  lawgivers,  not 
mentioned  in  the  Constitution,  which  shape  their  acts  and  sometimes  success- 
fully defy  them.  Law  is  oftentimes  only  the  formal  expression  of  reality.  Any 
corporation  embodies  the  wiU  of  a  group  of  men  with  a  definite  purpose,  and 
that  group  might  continue  to  exist  even  though  refused  recognition  by  the 
state.  The  Adamson  Law  was  made,  nominally  by  Congress,  actually  by  un- 
elected  bodies  whose  representatives  sat  in  the  gallery  during  its  passage  and 
whom  Congress  rightly  or  wrongly  chose  to  obey.  Formerly  tariffs  were  regu- 
lated by  very  different  unelected  bodies  whose  representatives  did  not  sit  in 
the  gallery.  In  the  days  of  Jethro  Bass,  the  government  of  New  Hampshire 
was  in  his  room  in  the  Pelican  Hotel.  The  Thirteenth  Amendment  was  not 
created  by  Congress  and  the  state  legislatures,  but  by  the  Northern  armies  and 
the  awakened  conscience  of  a  nation. 

Even  those  who  disagree  with  Mr.  Laski  and  hold  that  the  state  as  repre- 

^  For  a  similar  view,  that  sovereignty  is  in  the  states  collectively,  see  Irving  B. 
Richman,  "  From  John  Austin  to  John  C.  Hurd."  14  Harv.  L.  Rev.  371. 
2  The  Nature  and  Sources  or  the  Law,  §  183. 
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sentative  of  all  the  people  has  no  theoretical  bounds  will  admit  that  there  are 
practical  Umits  beyond  which  it  is  not  expedient  for  government  to  go,  and  will 
find  in  this  book  many  interesting  illustrations  of  those  limits.  One  of  the 
weaknesses  of  the  study  of  politics  in  this  country  has  been  its  concentration 
on  American  and  English  data,  and  even  then  without  much  consideration  of 
the  events  of  our  own  time.  We  have  threshed  over  the  old  straw  until  we  are 
sick  of  it.  Unconsciously  we  have  realized  that  the  slavery  question,  which 
occupied  the  thought  of  our  ablest  men  for  forty  years,  has  not  much  bearing 
on  the  problems  of  to-day.  Mr.  Laski's  book  has  the  great  merit  of  freshness. 
He  brings  us  a  wealth  of  new  facts  from  contemporary  England  and  from  the 
development  of  France  during  the  last  hundred  years. 

It  must  be  said  that  the  book  is  solid  reading,  and  that  portions  of  it  were 
written  for  scholars,  but  those  parts  are  easily  passed  over  by  the  general 
reader.  This  is  not  so  much  a  continuous  discussion  as  a  series  of  studies 
after  the  plan  common  in  France.  Each  chapter  is  a  unit  and  can  be  read  by 
itself.  It  would,  indeed,  have  been  desirable  to  indicate  more  fully  the  inter- 
connection and  the  bearing  that  all  the  studies  have  on  the  general  problem. 
Persons  who  are  not  specialists  in  politics  and  history  will  get  most  pleasure 
from  the  first  chapter  on  recent  encroachments  upon  the  traditional  irre- 
sponsibility of  the  state,  and  the  last  chapter,  "Administrative  Syndicalism 
in  France,"  with  its  side  lights  on  civil-service  difiiculties  in  this  country. 
The  study  of  Lamennais  adds  for  most  of  us  a  new  figure  to  the  great  victims  of 
persecution.  Chapters  two  and  four,  on  Bonald  and  Royer-CoUard,  may  wisely 
be  left  tiU  the  last  as  more  technical.  Royer-CoUard  has  great  significance, 
however,  for  he  faced  intelligently  the  antinomies  of  order  and  freedom  which 
confront  us  to-day,  and  Professor  Freund  has  recently  directed  attention  to  his 
scientific  scrutiny  of  the  proper  limitations  of  freedom  of  speech.^ 

As  a  foreign  observer  in  our  midst,  the  author's  statements  about  the  United 
States  are  fuU  of  interest.  The  list  -of  Americans  in  the  preface  to  whom  in- 
debtedness is  acknowledged  indicates  the  insight  he  has  acquired  as  to  our 
conditions.  I  shall  briefly  restate  his  theory  with  reference  to  his  American 
illustrations. 

We  have  long  recognized  in  this  country  that  certain  individual  interests 
ought  to  be  free  from  legal  control,  which  is  therefore  prohibited  by  our  BiUs  of 
Rights.  Fashionable  as  it  has  been  to  sneer  at  those  documents  in  recent 
years,  it  may  be  "  that  with  the  great  increase  of  state  activity  that  is  so  clearly 
foreshadowed  there  was  never  a  time  when  they  were  so  greatly  needed." 
Principles  which  are  the  result  of  social  experience  are  thereby  put  beyond  the 
reach  of  ordinary  mischance.*  We  have,  however,  assumed  that  there  is  noth- 
ing which  limits  the  government  except  these  rights  of  individuals,  ignoring 
the  fact  that  the  state  is  not  the  only  association  to  which  men  are  loyal.  In 
his  "Studies  in  the  Problem  of  Sovereignty,"*  Mr,  Laski  narrated  several  de- 
feats suffered  by  the  state  when  it  forced  men  to  choose  between  it  and  a 
church  in  matters  of  the  spirit.  In  its  own  sphere  the  church  would  seem  to  be 
sovereign.  We  have  not  realized  this  in  the  United  States,  because  religion  has 
been  protected  from  political  interference  by  tradition  and  law,  but  it  is  dis- 
closed by  the  way  in  which  the  Quakers  won  exemption  from  military  service 
during  the  Civil  War  and  were  accorded  it  as  a  matter  of  course  in  1917.^ 
Other  charities  should  also  be  allowed  to  live  their  own  lives,  growing  unfettered 
by  legal  restrictions  based  on  the  real  or  supposed  wiU  of  dead  men,^ — an  inter- 

»  Ernst  Freund,  "Debs  and  Free  Speech,"  19  New  Republic,  14  (May  3,  1919). 

*  Laski,  op.  cit.,  62,  loi. 
Reviewed  in  31  Harv.  L.  Rev.  1171. 

*  Laski,  Authority  in  the  Modern  State,  45. 
'  Page  102. 
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esting  principle  to  a  lawyer  who  is  considering  whether  a  college  can  abandon 
the  sectarian  requirements  in  its  charter.  On  the  other  hand,  charities  ought  to 
bear  the  responsibiUties  of  an  ordinary  corporate  enterprise,  including  liability 
for  the  torts  of  their  servants.  "A  negligently  administered  charity  may  aim  at 
inducting  us  all  into  the  kingdom  of  heaven,  but  it  is  socially  essential  to  make 
it  careful  of  the  means  employed."  ^  The  same  duty  of  meeting  its  just  obli- 
gations rests  on  the  greatest  association  of  all,  the  state.' 

Thus  the  author,  Uke  Maitland  and  Gierke,  regards  the  state  as  a  large  group, 
surrounded  by  other  independent  groups,  which  share  in  its  sovereignty.  This 
is  a  novel  conception  for  American  law,  which  has  always  failed  to  "recognize 
fully  the  existence  of  social  groups  and  group  relationships,"  ^°  especially  that 
important  group,  the  unincorporated  trade-union.  Mr.  Laski  points  out  that 
the  state  can  only  secure  the  loyalty  of  the  unionist  until  he  thinks  that  in  the 
given  situation  the  union  has  the  superior  claim.  He  may  believe  that  the 
object  of  a  railway  strike  is  worth  the  temporary  industrial  dislocation  it  causes, 
just  as  a  statesman  is  willing  to  involve  the  country  in  the  sacrifices  of  war  for 
purposes  he  considers  good."  We  may  not  approve  the  workingman's  choice 
of  class  welfare  over  public  welfare,  but  it  does  impose  at  least  a  practical 
limitation  on  the  power  of  the  state. 

Courts  of  Conciliation,  as  in  Australia,"  might  reconcile  the  conflict  of  loyal- 
ties, but  Mr.  Laski  proposes  an  entirely  diJBferent  scheme.  He  considers  that  pro- 
ducers must  take  a  direct  part  in  the  control  of  production,  and  not  merely  min- 
gle in  the  general  mass  of  electors.  The  govenmtient  can  never  deal  adequately 
with  the  interests  of  the  trade-unions,  for  it  naturally  represents  the  whole  body 
of  consiuners,  whose  position  is  irreconcilable  with  that  of  the  producers.  The 
state  may  yield  an  occasional  industry  to  the  strikers  to»  secure  the  public 
supply  of  necessities,  as  a  Russian  sleigh-driver  flings  a  baby  now  and  then  to 
the  wolves,  but  eventually  the  electorate  will  force  the  government  to  use  its 
powers  to  keep  down  the  high  cost  of  living.  Of  course,  the  workingman  is 
also  a  consumer,  but  not  on  a  large  enough  scale  to  outweigh  his  interest  as 
a  producer.  The  higher  wages  to  be  obtained  by  striking  are  tangible  and  im- 
mediate; the  lower  prices  to  be  gained  if  nobody  strikes  are  too  uncertain  to 
influence  him.  Consequently,  Mr.  Laski  conceives  a  duplex  organization  of 
society.  Men  will  continue  as  individual  consimaers  to  elect  the  government 
which  will  supervise  the  supply  of  their  needs.  On  the  other  hand,  the  trade- 
unions,  representing  men  as  producers,  will  choose  an  independent  legislature 
and  executive  to  regulate  remuneration  and  working  conditions.  This  pro- 
ducers' system,  like  the  hierachy  of  the  Roman  Catholic  Church,  will  be  outside 
the  state.  It  is  a  functional  federalism,  which  will  derive  much  help  from  the 
experience  of  federalism  in  the  United  States.  And  when  the  interests  of  pro- 
ducers and  consumers  conflict,  a  sort  of  Supreme  Court  will  decide  between 
them.^^  The  difficulties  of  this  plan  seem  enormous,  but  there  will  probably 
be  ample  time  to  consider  them  before  the  scheme  is  adopted.  It  certainly 
emphasizes  factors  which  must  enter  into  any  system  that  is  ultimately  estab- 
lished. 

Not  only  is  there  danger  that  the  state  may  become  unduly  centralized,  but 
the  same  is  true  of  the  churches  and  the  trade-unions.  The  life  of  Lamennais 
is  a  strong  argument  for  federalism  within  the  Roman  Catholic  Church,  and 
it  is  rumored  that  autocracy  is  not  wholly  unknown  in  the  American  Federation 

*  Pages  102-05. 

'  Pages  105-07. 

"  Hoxie,  Trade  Unionism  in  the  United  States,  216. 
"  Laski,  op.  cit.,  83,  84. 

12  H.  B.  Higgins,  "A  New  Province  for  Law  and  Order,"  29  Hasv.  L.  Rev.  13; 
32  Harv.  l.  Rev.  189. 
"  Laski,  op.  cit.,  85-89. 
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of  Labor.  This  leads  the  author  to  emphasize  the  freedom  of  the  individual  as 
against  both  the  state  and  the  group.  The  problem  is  evidently  to  find  a  mean 
between  despotic  unity  and  disintegration.  He  does  not,  it  would  seem,  solve 
this  problem,  but  he  blocks  out  the  factors  which  will  determine  its  solution. 
Devices  like  federalism  and  the  separation  of  powers  help  keep  authority 
within  boimds,  but  Uberty  is  less  a  tangible  substance  than  an  atmosphere. 
The  most  carefully  planned  machinery  of  government  will  break  down  unless 
it  is  operated  by  men  who  think.  "Everyone  who  has  engaged  in  public  work 
is  sooner  or  later  driven  to  admit  that  the  great  barrier  to  which  he  finds  him- 
self opposed  is  indifference."  "  "Thought  is  the  one  weapon  of  tried  utility 
in  a  difl&cult  and  complex  world."  ^^  Consequently,  the  mental  qualities  and 
methods  of  the  electorate,  the  three  branches  of  the  government,  the  leaders 
of  industrial  groups,  and  the  civil  service,  become  a  decisive  element  in 
political  life. 

Repression  of  thought  in  the  electorate  and  the  civil  service  will  produce  in 
the  end  just  the  kind  of  spirit  that  we  want  to  get  rid  of,  —  the  revolutionary 
spirit.  The  experience  of  France,  set  forth  in  the  last  chapter  of  the  book, 
shows  this  conclusively.  It  is  all  very  well  to  say  that  men  ought  to  be 
loyal  to  the  state.  What  do  we  mean  by  the  state?  After  all,  it  comes  right 
down  to  the  government  that  we  deal  with,  and  the  government  comes  down 
to  the  human  beings  that  we  deal  with,  which  means  those  who  will  on  occasion 
put  us  into  the  hands  of  the  poUce.  If  the  individuals  in  the  legislatures  and 
the  departments  of  justice  and  on  the  bench  do  not  stand  for  the  best  things 
men  stand  for,  —  for  the  development  of  mind  and  spirit,  and  the  search  for 
truth,  —  men  begin  to  wonder  whether,  after  all,  that  government  ought  to 
endure.  We  cannot  love  the  state  as  a  mystical  unity  if  that  unity  as  we 
actually  face  it  prevents  us  from  living  a  true  human  life.  So,  in  order  to 
make  people  loyal  to  the  state,  you  must  make  the  state  the  kind  of  institution 
that  they  want  to  be  loyal  to.    Such  is  the  lesson  of  this  very  able  book. 

Z.  C,  Jr. 

The  Conflict  of  Laws  Relating  to  Bills  and  Notes,  preceded  by  a  Com- 
parative Study  of  the  Law  of  Bills  and  Notes.  By  Ernest  G.  Lorenzen, 
Professor  of  Law  in  Yale  University.  New  Haven:  Yale  University  Press. 
1919.    pp.  337. 

The  principal  part  of  this  work  consists  of  several  articles  recently  printed 
in  law  magazines;  but  much  additional  value  has  been  given  to  them  by  in- 
cluding the  law  of  Latin-America  and  of  Japan  among  those  compared  in  the 
text.  A  lengthy  Appendix  has  been  added,  containing  the  American  Negotiable 
Instnmients  Act,  the  English  Bills  of  Exchange  Act,  the  Convention  of  the 
Hague  on  Bills  and  Notes,  and  the  Uniform  Law  which  formed  part  of  it, 
together  with  very  useful  comparative  tables  of  sections.  An  eight-page 
bibliography  follows. 

It  is  a  pleasure  to  have  so  painstaking  and  scholarly  a  work.  The  concise 
pages  of  the  text  represent  a  thorough  study  of  the  subject,  a  careful  thinking 
through,  a  clear  and  logical  arrangement  of  the  matter,  a  sufficiently  full  refer- 
ence to  authorities,  and  the  matured  conclusion  of  the  author  on  every  point. 
As  one  studies  the  work  one  wonders  not  that  so  much  could  be  made  out  of  a 
narrow  subject,  but  that  so  much  could  be  carefidly  stated  and  considered  in  so 
small  a  compass. 

The  usefulness  of  the  book  to  the  lawyer  and  the  merchant  is  apparent.  We 
look  for  a  wonderful  expansion  of  commerce;  we  are  preparing  for  commercial 
relations  with  every  part  of  the  world.    Whatever  else  this  may  entail,  it  cer- 

"  Pages  107-108.  "  Page  188. 
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tainly  calls  for  an  extensive  exchange  of  bills,  drafts,  and  credits  with  aU  coun- 
tries.   Here  may  be  found  the  law  to  which  these  instruments  must  conform. 

Professor  Lorenzen's  "Discussions,"  which  follow  in  each  case  the  collec- 
tion of  each  country's  rules  for  the  Conflict  of  Laws,  seem  to  be  based  upon  a 
positivist  philosophy:  regarding  each  question  in  dispute  between  the  different 
countries  as  a  case  for  compromise,  without  regard  to  its  effect  upon  the  general 
body  of  any  particular  law.  This  is  the  principle  upon  which  the  Hague  Con- 
ventions proceed.  A  Professor  of  Engineering  once  drafted  a  city  charter  on  the 
principle,  as  he  said,  on  which  he  would  build  a  bridge;  that  is,  he  compared  all 
existing  city  charters,  and  selected  the  provision  which  pleased  him  best  for 
each  paragraph  of  his  own  charter.  A  bridge  is  made;  but  law,  like  a  city 
charter,  is  born,  not  made,  if  it  is  to  prove  viable.  A  sentence  of  Professor 
Lorenzen's  is  suggestive  on  this  point:  "Although  the  Convention  of  the  Hague 
[of  191 2]  has  not  yet  been  ratified  by  any  of  the  signatory  powers,  it  expresses 
nevertheless  the  general  point  of  view  obtaining  in  foreign  countries  with  refer- 
ence to  bills  and  notes."  It  may  be  doubted  whether  any  power  short  of 
direct  sovereign  power  can  force  upon  a  country  outland  ideas  of  law;  some- 
times not  even  that,  as  witness  Professor  Ehrlich's  illuminating  studies  as  to 
the  law  of  Bukowina.  May  we  not  fear  that  any  effort  to  create  mechanical 
uniformity  of  law  throughout  the  world  is  doomed  to  failure? 

An  excellent  example  of  Professor  Lorenzen's  method  is  his  discussion  of  the 
law  governing  the  "Obligation"  of  the  biU  or  note  (page  108).  He  first  mar- 
shalls  his  evidence,  —  which  is  the  opinion  of  a  considerable  number  of 
continental  writers,  a  few  decisions  of  German  courts,  and  an  equal  number  of 
English  and  American  decisions,  together  with  references  to  Story.  Long  ex- 
tracts are  given  from  Savigny,  Bar,  Wachter,  Story,  Laine,  Hertius,  Paul  Voet, 
and  Lord  Mansfield's  decision  in  Robinson  v.  Bland.  All  the  arguments  are 
weighed,  and  a  final  preference  expressed  in  favor  of  the  prevailing  opinion, 
that  the  lex  loci  contractus  should  govern  the  obligation. 

This  method  makes  of  law  a  series  of  dead  rules.  Law  is  not  that;  it  is  a 
living,  growing  thing,  which  may  be  changed  in  detail,  but  cannot  be  dismem- 
bered and  live. 

The  same  weighing  of  evidence,  the  same  conclusion  reached  on  the  evidence, 
the  preference  for  a  compromise  rule  quite  independent  of  any  general  principle 
and  regardless  of  the  general  body  of  law  appears  throughout  the  work.  It  is 
the  method  of  the  bridge-builder.  It  may  be  admitted  that  this  method  is 
necessary  if  one  is  to  bridge  the  gap  between  Anglo-American  and  Continental 
law;  but  such  a  bridge  can  never  be  built.  Let  us  frankly  admit  that  the  Com- 
mon Law  is  not  the  Civil  Law;  let  us  bewail  the  fact,  if  necessary;  let  us 
understand  the  Civil  Law,  with  such  sympathetic  knowledge  as  one  can  acquire 
of  a  foreign  system  to  which  he  was  not  born;  but  let  us  not  try  to  create  a 
legal  Esperanto. 

Professor  Lorenzen's  high  powers,  his  scholarship,  his  industry,  his  patience, 
his  judgment  illumine  his  book,  and  he  has  written  a  work  for  which  the  pro- 
fession owes  him  much;  but  not  the  least  interesting  thing  about  it  is  its  promise 
of  fine  work  to  come,  when  he  gives  us  more  at  length  the  results  of  his  study  in 
the  strictly  common-law  doctrines  of  the  Conflict  of  Laws. 

Joseph  H.  Beale. 

Constitutional  Power  and  World  Affairs.  By  George  Sutherland,  former 
United  States  Senator  from  Utah.  New  York:  Columbia  University 
Press.    1919.    pp.  202, 

The  wars  in  which  this  country  has  been  engaged  have  given  rise  to  great 
questions  of  national  poUcy,  of  political  morality,  and  of  constitutional  power. 
With  the  Spanish  War  we  definitely  departed  from  our  traditional  policy  of 
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isolation;  the  present  war  has  shown  us  how  complete  that  departure  has  be- 
come. In  his  famous  discussion  of  "Our  New  Possessions,"  a  legacy  of  the 
Spanish  War,  Professor  James  Bradley  Thayer  said:  "If  you  ask  what  this 
nation  may  do  in  prosecuting  the  ends  for  which  it  was  created,  the  answer  is, 
It  may  do  what  other  sovereign  nations  may  do."  Senator  Sutherland,  in 
a  series  of  lectures  delivered  at  Columbia  University  last  winter,  vigorously 
upholds  the  power  of  the  national  government  to  do  in  international  affairs 
what  other  nations  may  do.  In  all  matters  of  external  sovereignty  the  powers  of 
the  nation  are  supreme  and  exclusive.  The  treaty-making  power,  he  maintains, 
belongs  to  the  nation  as  an  attribute  of  sovereignty,  and,  except  as  limited  by 
express  provisions  of  the  Constitution,  extends  to  all  matters  which  are  within 
the  proper  scope  of  treaties.  He  contends  that  the  nation  is  not  helpless  when  a 
state  attempts  to  exclude  Japanese  from  the  public  schools  or  to  forbid  their 
owning  land,  or  when  foreign  subjects  are  maltreated  in  any  state;  and  that 
if  in  such  cases  a  foreign  nation  has  been  aggrieved,  "it  is  not  from  lack  of 
power  but  from  lack  of  action  on  the  part  of  the  national  government."  In 
time  of  war,  he  maintains,  the  nation  has  all  powers  necessary  for  national 
self-preservation.  "The  power  to  declare  war  includes  every  subsidiary  power 
necessary  to  make  the  declaration  effective.  It  does  not  mean  the  power  of 
waging  war  feebly,  with  restricted  means  or  limited  forces.  It  means  the  power 
to  proceed  to  the  last  extremity."  Hence  the  various  emergency  statutes  of 
the  present  war  are  within  the  constitutional  power  of  Congress  to  enact. 
In  particular  Senator  Sutherland  exerts  himself  in  upholding  the  Espionage 
Act,  and  he  contends  that  not  merely  is  the  act  constitutional,  but  that  it  does 
not  go  far  enough.  The  book  is  an  interesting  and  vigorous  exposition  of  the 
point  of  view  of  an  aggressive  nationalist. 

A.  W.  S. 


Cases  on  Negotiable  Instruments,  Supplementary  to  Ames's  Cases  on 
BILLS  AND  Notes.  By  Zechariah  Chafee,  Jr.  Published  by  the  editor. 
1919.    pp.  vi,  106. 

Dean  Ames's  case-book  on  Bills  and  Notes  is  the  most  exhaustive  case-book 
that  has  ever  been  prepared  for  the  use  of  students.  At  the  time  of  its  appear- 
ance it  presented  in  its  cases  and  notes  a  complete  picture  of  the  law  of  the 
subject  with  which  it  dealt.  An  index  and  summary  at  the  end  of  the  second 
volume  stated  the  law  with  a  combination  of  brevity,  completeness,  and  exact- 
ness which  has  seldom,  if  ever,  been  equaled. 

More  than  twenty-five  years  have  elapsed  since  the  publication  of  this  book, 
and  during  that  time  the  Negotiable  Instrmnents  Law  has  been  enacted  in 
most  states  of  the  Union,  and  many  decisions  have  construed  the  act,  as  well 
as  the  common  law.  This  has  made  it  desirable,  ultimately,  to  prepare  a  new 
case-book  on  the  subject,  and,  in  the  meantime,  to  present  in  the  pamphlet 
under  review  the  most  important  recent  decisions.  The  cases  are  well  selected, 
and  the  annotations,  though  not  attempting  a  fuU  list  of  authorities,  indicate 
the  most  significant  articles  and  decisions. 

S.  W. 

Year  Books  of  Edward  II.  Volume  XV;  6  &  7  Edward  II.  Being  Volume 
36  of  the  Publications  of  the  Selden  Society,  for  the  year  1918.  By  William 
Craddock  Bolland.    London:  Quaritch.     1918.    pp.  Ix,  294. 

After  a  sad  interval  these  records  of  the  lives  of  men  six  centuries  ago  are 
issued  again;  in  the  old  form,  they  take  up  the  translation  of  the  Year  Books 
of  Edward  II,  giving  us  in  this  voliune  the  cases  of  a  half-year.  As  has  been 
true  in  the  other  books  of  the  series,  there  is  little  to  interest  a  modern  legal 
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scholar;  for  the  volume  is  mostly  taken  up  with  the  niceties  of  the  ancient  land 
law,  now  qviite  obsolete.  But  for  the  historian  of  life  the  volume  is  full  of 
interest.  He  shall  see  the  Prior  building  a  wall  across  the  churchyard;  the 
parishioners  nursing  their  wrath  for  seven  years  and  then  throwing  it  down. 
He  shall  see  a  Prior  and  a  Prioress  contending  for  tithes  of  wheat  cut  on  the 
Prioress'  land.  He  shall  hear  oath  for  oath  pass  between  bench  and  bar: 
"Bereford,  C.  J.  Nomde  dieu  you  will  find  it  in  the  law  of  England.  If  .  .  . 
Margery  had  entered  .  .  .  would  Alan's  sister  .  .  .  have  recovered?  No. 
ScROPE.  Nom  de  dieu,  sir,  no  more  could  Margery."  And  he  shall  see  case 
after  weary  case  where  one  party  or  the  other,  claiming  an  inheritance,  was 
alleged  to  have  been  bom  before  marriage. 

The  Introduction  touches  on  several  interesting  matters,  but  chiefly  on  the 
origin  of  attorneys,  and  the  difference  between  them  and  responders,  bailiffs, 
and  essoiners.  The  meaning  of  "demi  seal"  or  "pes  sigUli,"  and  the  reasons 
for  using  the  foot  of  the  seal  only,  are  considered,  and  the  word  "godhynch"  is 
left  unexplained.  The  entire  Introduction  shows  Mr.  Bolland's  usual  industry 
and  acumen. 

Joseph  H.  Beale. 

Spirit  of  the  Courts.    By  Thomas  W.  Shelton.    Baltimore:  John  Murphy 
Company.  "  1918.    pp.  xxxvii,  264. 

To  interest  the  general  public  in  specific  questions  of  procedural  law  reform 
is  no  easy  task.  It  is  not  that  the  public  is  not  interested  in  the  general  situ- 
ation. When  the  stage  hero  is  convicted  of  a  crime  on  perjured  testimony 
or  because  his  witnesses  were  kidnaped  by  the  viUain,  and  he  exclaims,  "It 
may  be  law  but  it  isn't  justice,"  he  receives  a  rapturous  response  from  the 
audience  to  whom  the  playwright  has  already  shown  the  hero's  innocence. 
But  these  people  in  the  audience  have  a  grievance,  a  real  grievance,  although 
they  do  not  know  exactly  what  it  is.  There  are  miscarriages  of  justice,  not  only 
miscarriages  which  are  inevitable  in  any  legal  system,  but  also  miscarriages 
which  can  be  and  ought  to  be  avoided.  These  people  have  a  right  to  demand  of 
the  legal  profession  that  it  find  the  proper  remedies.  It  may  happen,  however, 
that  although  the  lawyers  offer  a  remedy,  they  have  not  the  power  to  effect  it 
Statutes  may  have  to  be  enacted,  and  for  their  enactment  the  interest  and  aid 
of  the  general  public  may  be  necessary.  This  aid  will  not  be  forthcoming  unless 
the  public  is  instructed,  not  merely  in  the  need  for  a  remedy  (that  they  know 
all  too  well)  but  also  in  the  nature  of  the  remedy  offered.  Mr.  Shelton,  as  Chair- 
man of  the  Committee  of  the  American  Bar  Association  on  Uniform  Judicial 
Procedure  has  for  years  done  excellent  work  in  the  cause  of  procedural  reform. 
His  book  is  the  result  of  a  series  of  lectures  in  which  he  has  attempted  to  con- 
vince the  public  that  a  path  out  of  our  present  difficulties  lies  in  the  enactment 
of  a  federal  statute  conferring  upon  the  Supreme  Court  of  the  United  States 
power  to  regulate  by  rule  of  court  procedure  in  the  federal  courts,  and  of  state 
statutes  conferring  similar  powers  upon  the  state  courts  which  presumably 
would  adopt  ndes  based  upon  the  federal  model.  That  he  is  right  seems  clear 
to  a  majority  of  lawyers  interested  in  the  cause  of  procedural  reform.  Whether 
he  has  succeeded  in  so  presenting  his  case  as  to  interest  and  instruct  the  public 
is  more  doubtful.  The  presentation  of  his  ideas  is  not  clean  cut.  The  ideas 
are  often  buried  beneath  a  mass  of  discursive  rhetoric  which  doubtless  sounded 
better  than  it  reads.  But  he  brings  great  enthusiasm  to  a  great  cause,  and 
all  those  who  have  at  heart  the  just  and  effective  administration  of  the  law 
should  join  in  giving  him  aid  and  comfort. 

A.W.S. 
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Income  and  other  Federal  Taxes.  By  Henry  Campbell  Black,  LL.D. 
Fourth  edition.  Kansas  City:  Vernon  Law  Book  Company.  1919. 
pp.  xxi,  704. 

The  passage  of  the  Revenue  Act  of  1918  [1919]  required  a  new  edition  of  Judge 
Black's  standard  treatise  on  the  Income  Tax.  The  new  law,  together  with  the 
decisions  of  two  years  and  the  rulings  of  the  Department,  has  called  for  a 
twenty-per-cent  increase  in  the  size  of  the  book.  The  work  appears  to  be  done 
with  care,  and  the  statements  of  the  text  are  sound.  If  a  case  that  might  be 
discussed  is  occasionally  omitted,  it  may  be  laid  to  the  newness  of  the  subject, 
and  to  the  extreme  pressure  of  time  on  an  author  who  has  to  get  out  two  new 
editions  of  a  book  within  two  years.  In  short.  Black's  "  Income  Taxes  "  is  an 
excellent  book  on  a  puzzling  subject  of  universal  interest;  and  each  successive 
edition  makes  it  more  valuable. 


Barnes'  Federal  Code:  containing  all  federal  statutes  of  general  and  public 
nature  now  in  force.  Edited  by  Uriah  Barnes.  Charleston,  West  Vir- 
ginia: Virginian  Law  Book  Company.    1919.    pp.  civ,  2831. 

In  the  one  hundred  and  thirty  years  during  which  Congress  has  been  busily 
enacting  statutes  a  vast  mass  of  legislation  has  accumulated,  contained  in 
some  forty  bulky  volumes,  entitled  the  "Statutes  at  Large."  So  formidable 
grew  the  proportions  of  these  books  of  statutes  and  so  intricate  and  confused  a 
body  of  law  resulted,  —  part  of  the  statutes  being  obsolete  and  half  forgotten 
and  other  parts  being  mutually  conflicting,  —  that  as  early  as  1874  Congress 
authorized  a  revision  of  existing  laws,  and  the  publication  in  a  single  volume 
of  the  Revised  Statutes,  containing  all  the  unrepealed  laws  in  force  up  to 
December  i,  1873,  to  and  including  volume  seventeen  of  the  Statutes  at  Large. 
In  1878  a  second  edition  of  the  Revised  Statutes  was  published.  This  was  fol- 
lowed in  1 89 1  by  a  Supplement  to  the  Revised  Statutes,  covering  the  period 
from  1874  to  1 89 1,  and  comprising  the  statutes  contained  in  volumes  eighteen 
to  twenty-six  of  the  Statutes  at  Large.  In  190 1  a  second  volume  of  the  Supple- 
ment was  published;  but  since  that  time  no  further  Revisions  or  Supplements 
have  appeared. 

With  a  view,  however,  of  simplifying  the  arrangement  and  avoiding  the  per- 
plexities and  confusion  of  the  law  as  set  forth  in  the  Statutes  at  Large,  various 
collections  of  federal  statutes,  conveniently  arranged  and  classified  under  lead- 
ing topics,  have  been  published  from  time  to  time  under  the  name  of  United 
States  Compiled  Statutes.^  "Barnes'  Federal  Code," published  in  1919, isthe 
most  recent  contribution  in  this  field.  It  comprises  a  collection  of  all  the  United 
States  Statutes  of  general  and  public  nature  in  force  at  the  present  time,  and 
follows  in  the  main  the  order  and  arrangement  of  previous  editions  of  Compiled 
Statutes.  The  marked  and  admirable  quality  of  the  book  is  its  extreme  com- 
pactness, —  the  great  mass  of  existing  statutes  being  contained  in  full  within 
the  limits  of  a  single  volume,  attractive  in  appearance,  and  easily  handled  and 
carried.  Through  the  means  of  thin  paper  and  excellent  typography  the  size 
of  the  book  has  been  reduced  to  proportions  never  before  attained  in  any  pre- 
vious edition  of  United  States  Statutes. 

Parallel  Reference  Tables  show  the  corresponding  section  numbers  in  the 

^  These  collections  include  the  five-volume  edition  of  Compiled  Statutes  of  19 13 
published  by  the  West  Publishing  Company,  the  twelve  volume  edition  of  Compiled 
Statutes,  1916,  Annotated,  published  by  the  same  company,  fche  five  volume  edition 
of  Annotated  Statutes  published  the  same  year  by  T.  H.  Flood  and  Company,  and  the 
recent  single  volume  edition  of  Compiled  Statutes,  19 18,  published  by  the  West 
Publishing  Company,  —  a  compact,  though  somewhat  large  and  bulky  volume. 
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chronological  list  of  laws,  in  the  United  States  Revised  Statutes,  in  the  Federal 
Statutes  Annotated  (Second  Edition,  1916),  and  in  the  United  States  Com- 
piled Statutes  (1916).  A  general  index  at  the  end  adds  to  the  value  of  the  book. 
Some  win  be  inclined  to  regret,  however,  the  omission  throughout  the  body  of 
the  book  of  lists  of  section  headings  following  each  title  or  chapter  heading,  — 
an  omission  doubtless  due  to  the  effort  for  extreme  compactness. 

Francis  Bowes  Sayre. 


The  Results  of  Municipal  Lighting  in  Massachusetts.  By  Edmond 
Earle  Lincohi,  M.A.,  Ph.D.  Being  No.  XXVII  of  the  Hart,  Schaffner, 
and  Marx  Prize  Essays.  Boston  and  New  York:  Houghton  Miffin 
Company.     1918.    pp.  xx,  484. 

A  municipal  plant  is  not  expected  to  earn  a  profit,  therefore  it  does  not;  that 
appears  to  be  the  result  of  this  thorough  comparative  study  of  Massachusetts 
municipal  electric-lighting  plants,  and  of  the  same  nxunber  of  private  plants 
comparable  in  size  and  general  conditions  and  in  extent  of  territory  served. 
After  a  scholarly  and  impartial  examination,  the  author  concludes  that  both 
partisans  and  opponents  of  municipal  commercial  activities  have  been  extrava- 
gant in  their  claims.  Municipal  plants  are  conservative;  they  do  not  reach  out 
for  new  business,  or  seek  to  develop  their  own  territory  to  the  fullest  extent. 
They  are  not  very  expertly  managed;  but  they  serve  communities  which  might 
not  be  covered  by  private  enterprise.  They  suffer  waste  by  lack  of  enterprise, 
and  by  mistakes  of  management  —  seldom  by  actual  dishonesty;  but  on  the 
other  hand  they  do  not  undertake  to  exploit  their  patrons  for  private  gain. 

The  work  is  decidedly  interesting  to  lawyers,  since  it  concerns  a  controversy 
about  city  government  in  settling  which  lawyers  take  an  active  part.  Its  only 
strictly  legal  chapter  is  an  excellent  one  on  the  history  of  Massachusetts  legis- 
lation on  the  subject. 

A  full  bibliography,  a  statistical  appendix,  and  many  tables  and  charts  make 
this  a  work  of  scholarly  value  to  anyone  interested  in  the  thorough  and  im- 
partial study  of  the  problem. 


Legal  and  Political  Status  of  Women  in  Iowa.    By  Ruth  A.  Gallaher. 
Iowa  State  Historical  Society. 

Broken  Homes.    By  Joanna  C.  Colcord.    New  York:  Russell  Sage  Foun- 
dation. 

American  Marriage  Laws.    By  Fred  S.  Hall  and  Elisabeth  W.  Brooke. 
New  York:  Russell  Sage  Foundation. 
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